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PREFACE. 


MoR£  than  thirty  years  have  now  elapsed  since  this,  the 
longest  series  of  Authorized  Reports  ever  published, 
was  commenced. 

To  this  work  my  professional  life  has  been  nearly 
wholly  devoted y  and,  in  concluding  it,  I  am  bound  to 
express  my  deep  acknowledgments  to  every  branch  of 
the  Profession  for  their  uniform  and  valuable  assistance. 
To  the  Judges,  not  only  for  the  loan  of  their  written 
judgments,  with  which,  as  Authorized  Reporter,  I  have 
been  exclusively  favoured,  but  also  for  their  invaluable 
revision  of  every  judgment,  which  has  added  so  much 
to  their  authority  and  accuracy  and  has  relieved  me 
from  a  weight  of  responsibility. 

To  the  Members  of  the  Bar  I  must  testify  my  grati- 
tude, not  only  for  their  uniform  readiness  in  affording 
me  every  information  and  assistance  in  their  power,  but 
also  for  their  numerous  acts  of  personal  kindness. 


Yin  PREFACE. 


To  the  Solicitors  of  the  Court  my  best  thanks  are  due 
for  the  unreserved  way  in  which  they  have  lent  me  the 
briefs  and  confidential  papers  in  the  causes,  without  which, 
especially  in  cases  of  construction,  perfect  accuracy  would 
be  impossible. 

With  these  remarks  I  take  my  leave  of  the  Profession 
in  my  character  of  the  last  of  the  authorized  Reporters 
of  the  Court  of  Chancery,  and  commit  my  three  dozen 
volumes  to  their  indulgent  consideration. 


C.  BEAVAN. 


Rolls  Yard, 

lOth  June,  I860. 
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NOTICE  TO  THE  BINDEB. 


Thk  Index  (direct  and  reversed)  of  the  Names  of  Cases 
Reported  in  all  the  Volumes  should  be  inserted  at  the  end  of 
this  Volume. 


REPORTS 


OF 


CASES 


ARGUED   AND   DETERMINED 


IN 


THE    ROLLS    COURT. 


In  re  THE   GENERAL    INTERNATIONAL 

AGENCY  COMPANY  (LIMITED).  jges. 

IN  this  case,  two  petitions  were  presented,  one  by  the  Upon  two  peti- 
chairman  and  secretary  of  the  company,  praying  ^^J^J^'^' 
that  the  company  might  be  wound  up  voluntarily^  but  company,  one 
under  the  supervision  of  the  Court.     The  other  by  a  yo^tfry''  * 
co'btributoryy  who  prayed  for  the  usual  order  for  the  windtne  up 
compulsory  winding  op  of  the  company.     A  Provisional  supervision  of 
Liquidator  had  been  appointed  prior  to  the  hearing  on  J^®  Court,  and 
the  first  petition.  compulBory 

winaingup,the 
Court,  being 

There  was  no  question  but  that  the  company  must  be  unable  to  as- 
woond  up,  and  the  only  question  was,  as  to  the  mode  ^ghes  of  tbe 

of  doing  it.  sbareholdera, 

ordered  a  vo- 
1S.Tm  luntaiy  wind- 
*  ing  up 
under  the  supenriaion  of  the  Court,  but  directed  that  any  shareholder  should  be  at 
liberty  to  inspect  the  books  and  accounts,  and  have  liberty  to  apply  to.  the  Court 
toDchiog  the  matter. 

Upon  a  petition  to  wind  up  a  company,  a  provisional  liquidator  was  appointed  prior 
to  its  being  heard.  Held,  that  the  provisional  liquidator  was  not  entitled  to  appear 
at  the  bearing  (though  served),  and  iiu  costs  were  refused. 

TOL.  XXXYI — I.  B 
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1865.  Mr.  Sout Agate  and  Mr.  Brooksbank  argued  that  there 

"^"^^      ought  to  be  a  voluntary  winding  up. 
Thb  General 

^TioNAL '         ^^'  ^^'«^  ^d  Mr.  G.  Hastingi  insisted  on  a  com- 
AasNCT      pulsory  order; 

Company 

(Limited). 

Mr.  Baggallay  and  Mr.  C.  A.  Turner  for  the  com- 
pany. 

Mr.  Edmund  James  for  the  Provisional  Liquidator. 


Jan,  23.  The  M  A8TBB  of  the  Rolls. 

Although  the  Court  is  usually  in  the  habit  of  deferring 
much  to  the  wishes  of  the  shareholders,  in  accordance 
with  the  recommendation  to  that  efiect  contained  in 
the  statute,  still  it  is  in  the  discretion  of  the  Court  to 
adopt  or  reject  this  course.  In  the  present  case,  it  is 
extremely  difficult  to  ascertain  the  wishes  of  the  share- 
holders, notwithstanding  the  vote  in  favor  of  the  volun- 
tary winding  up.  On  the  evidence  I  am  by  no  means 
clear  that  the  majority  are  not  in  favor  of  a  compulsory 
winding  up ;  but  their  wishes  are  so  coupled  with  an 
expression  in  favor  of  the  appointment  of  one  or  other 
of  two  gentlemen  as  Official  Liquidator,  that  it  is  very 
difficulty  to  satisfy  myself  as  to  their  wishes  on  the 
subject. 

Upon  the  whole,  I  think  that  the  voluntary  winding 
up  under  the  supervision  of  the  Court  is  the  order  which 
I  ought  to  make  on  the  present  occasion.  By  these 
meansi  if  it  should  appear  not  to  be  conducted  well,  it 
will  be  easy  for  any  one  of  the  shareholders  to  apply  to 
the  Court  for  a  compulsory  order ;  I  think  it  will  be 
less  expensive  and  equally  effective.     I  shall  direct  that 

any 
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any  shareholder  shall  have  liberty  to  inspect  the  books 

and  accounts  at  all  reasonable  times,  on  giving  reason* 

able  notice,  and  that  every  shareholder  shall  have  liberty  laEQEnEKkL 

to  apply  to  this  Court  touching  the  matter.    This,  of     Imtbrna- 

conrse,  will  be  at  his  own  peril,  if  be  make  any  improper      Aobmct 

or  ill-judged  application.  (i!*^^^^\ 


Mr.  E.  Jameg  asked  for  the  costs  of  the  Provisbnal 
Liquidator  of  the  petition  which  had  been  served  upon 
hinu  He  referred  to  two  unreported  cases  of  lie  /Saoto- 
book,  ^c.  Company  ;  lie  Ea$t  Dylxffe,  ^c.  Company ^ 
decided  in  •/a/y,  1864 ;  but—* 

The'UlAATBR  of  the  Rolls  held  that  the  Provisional 
Liquidator  stood  in  the  same  position  as  a  Receiver, 
who  was  not  entitled  to  appear,  and  refused  his  costs. 


LAING  V.  CAMPBELL, 


D«r.4,5,6y8. 


THE  Plaintiff  Laing  and  the  Defendant  Campbell  Upon  the  dis- 
-  .  solution  of  a 

carried  on  the  business  of  brokers  in  partnership,  partnership, 

from  1862  to  the  3lst  of  December,  1869,  when  the  and  the  settle- 

'  '  ^  ment  of  all 

partnership  was  ^lissolved  and  Campbell  retired.    The  accounts  be- 
dissolution  took  place  on  the  basis  of  Laing  retaining  ^^^^^  filcthe 
the  business,  of  his  paying  and  receiving  all  the  debts,  continuing 
and  paying  Campbell  his  share  of  the  capital  and  profits  ^,ne  of  the 
down  to  the  dissolution.  ^«J*«  "  R~d 

rp     debts.     One 
turned  out  to 
be  bad,  the  securities  for  it  having  been  fraudulently  abstracted  by  a  clerk.    Held,  that 
A,  B.  eould  not  sustain  a  bill  to  rectify  or  set  aside  the  settlement  of  accounts. 

The  account  of  a  customer  of  a  firm  consisted  of  debits  and  credits  arising  from  the 
purchase  and  sale  of  goods.  The  partnership  was  dissolved,  the  customer  being  then 
greatly  indebted  to  it,  but  the  account  was  continued  in  the  same  mode  by  the  suc- 
cMding  firm.  Heldf  that  the  doctrine  of  appropriation  of  payments  applied  to  the 
debtors'  account. 
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1866«  To  ascertain  this,  the  accounts  were  gone  over  by  the 

partners,  and  they  agreed  on  such  of  the  debts  as  they 
deemed  good  and  on  the  losses  to  be  written  off  against 
those  accounts  which  were  considered  bad  or  doubtful. 
The  amount  thus  found  due  to  the  Defendant,  being 
ascertained,  was  paid  to  him,  and  mutual  releases  were 
executed. 

Amongst  the  customers  of  the  firm  was  a  Mr.  Barber, 
a  saltpetre  refiner,  and  the  usual  course  of  business 
between  them  was  this : — Barber  received  firom  the  firm 
warrants  for  raw  saltpetre,  and  he  was  debited  with  the 
purchase  value,  and  this  saltpetre,  when  refined  by  him, 
was  sold  by  the  firm,  and  his  account  was  credited  with 
the  produce.  On  taking  the  accounts  on  the  dissolution 
of  the  partnership,  a  large  sum  appeared  to  be  due  to 
the  firm  from  Barber  on  the  deposit  of  warrants  and 
other  securities,  and  it  appeared  from  the  books  that  the 
debt  was  amply  covered  by  the  securities.  In  con- 
sequence, upon  the  settlement  of  the  partnership  ac- 
counts. Barber* 8  debt  was  placed  in  the  list  of  good 
debts,  and  it  was  taken  as  such  by  the  Plaintiff. 

After  the  dissolution,  Laing  entered  into  partnership 
with  Mr.  Merridew,  and  Barber^s  account  was  con- 
tinued by  the  new  firm  in  the  same  manner  as  before, 
by  debiting  his  account  with  the  purchase-money  of  the 
raw  saltpetre,  and  crediting  it  with  the  amount  for  which 
the  refined  articles  were  sold.  But  in  1862,  it  was 
discovered,  that  during  the  partnership  between  the 
Plaintiff  and  Defendant,  the  warrants  and  securities 
deposited  by  Barber  had,  in  many  instances,  either 
immediately  or  shortly  after  their  deposit,  been  fraudu- 
lently delivered  up  to  Barber  by  two  of  the  clerks  of 
the  firm  {Ooodburn  and  Crawther),  without  repayment 
of  the  advances  and  without  debiting  Barber  in  the 

books 
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books  of  the  firm  with  the  values  of  the  warrants  and  1866. 
securities  so  delivered  up.  It  was  then  discovered  that 
Barber  was  greatly  indebted  to  the  new  firm,  and  that 
he  was  hopelessly  insolvent  The  consequence  was  that 
his  debt,  though  taken  by  the  Plaintiff  as  good,  was 
really  bad,  and  the  amount  was  lost 

The  Plaintiff,  by  this  suit,  insisted  that,  by  mutual 
mistake,  Barher^s  debt  had  been  taken  as  good,  and 
that  consequently,  the  Defendant  had  been  overpaid  to 
the  extent  of  1,760/.,  and  he  sought  either  to  recover  this 
from  the  Plaintiff,  or  to  set  aside  the  transaction. 

Mr.  Jei$el  and  Mr.  Waller ^  for  the  Plaintiff,  argued 
that  the  debt  had  been  accepted  as  good  under  a  mutual 
mistake,  both  the  parties  supposing  that  the  debt  was 
fully  secured  by  warrants  and  securities  deposited  with 
the  firm,  whereas  they  had  been  fraudulently  abstracted 
by  the  two  clerks.  That  the  Plaintiff  was  therefore 
entitled  to  open  the  accounts  and  have  the  error 
corrected. 

They  cited  PrUt  v.  Clay  (o) ;  Millar  v.  Craig  (ft). 

Mr.  Sthoyn  and  Mr.  Kehevnch  for  CampbelL  There 
was  no  mutual  mistake,  the  Plaintiff  obtained,  as  a  con- 
sideration for  the  final  settlement,  the  good-will  of  the 
concern,  and  it  was  important  that  the  debts  due  to  the 
concern  should  not  be  pressed  for  or  got  in,  as  they 
would  have  been  if  the  concern  had  been  wound  up. 
It  was  necessary  that  the  usual  credit  to  the  customers 
should  be  continued,  in  order  to  preserve  the  business, 
and  for  that  purpose  an  estimate  only  was  made  as  to 
the  value  of  the  debts  outstanding.    The  Plaintiff  can 

po 

(o)  6  Bmv.  503.  iff)  6  Bmv.  433. 
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1866.  DO  more  ask  for  indemnity  against  a  bad  debt,  than 
the  Defendant  would  be  entitled  to  an  extra  payment 
from  the  Plaintiff,  if  a  debt  represented  as  bad  had 
turned  out  good.  The  Plaintiff  has  had  the  benefit  of 
his  bargain  and  has  since  continued  the  businessi  and 
it  would  be  impossible  for  the  Court  to  restore  the 
parties  to  their  former  position. 

Barber^s  debt  was  discharged  by  the  subsequent 
dealings  between  him  and  the  new  firm,  for,  by  the 
doctrine  of  appropriation  of  payments,  all  the  subsequent 
credits  must  be  applied  in  the  discharge  of  the  oldest 
debts ;  Devaynes  v.  Noble  (  Clayton* i  Case)  (a) ;  Merri- 
man  v.  Ward(b)\  Pennell  v.  DeffeU(c). 

Mr.  Jestelf  in  reply,  argued  that  the  doctrine  of  Clay^ 
tofCe  Case  could  not  apply  to  the  present ;  that  it  had 
reference  only  to  cash  accounts  and  not  to  purchases  and 
sales  of  goods,  and  that  it  would  be  impossible  to  set  off 
saltpetre  against  cash.  Again,  payments  made  by 
Barber  to  Laing  and  Merridew  could  not  be  set  off 
against  a  debt  of  Laing  and  Campbell,  and  that  Barber 
never  agreed  to  accept  Laing  and  Merridew  for  creditors, 
in  the  place  of  Laing  and  CampbeU. 

The  Mastbr  of  the  Rolls. 

I  will  read  the  evidence;  but  at  present  there  ap- 
pear to  me  to  be  two  fatal  objections  to  this  bill  In  the 
first  place,  it  is  very  difficult  to  hold  that  if  two  persons 
meet  together  for  the  purpose  of  dissolving  a  partnership, 
and  they  take  the  accounts  and  examine  the  books,  and, 
having  all  the  necessary  materials  before  them,  they 
agree  to  set  down  and  divide  some  of  the  debts  as 

good 

(a)  1  Mer.  568.  (c)  4  De  O.,  M.  if  0. 872. 

(b)  1  John,  if  Em.  371. 


Laino 
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good  and  othera  as  bad,  one  piirtD6r  can  afterwaida       1866, 
come  and  aay^  '*  If  I  bad  looked  more  closely  into  the 
matter,  I  should  have  found  an  errofi  and  I  would  not 
have  taken  this  debt  as  a  good  one/'  Campbell. 

It  would  be  a  veiy  different  thing  if  there  had  been 
an  error  in  casting,  or  if  the  account  had  not  been  entered 
in  the  books.  Both  these  parties  were  able  to  judge  for 
themselves,  and  it  appears  to  me  that  they  must  be 
bound  by  what  they  have  agreed  on  at  the  time. 

As  to  the  other  point  depending  on  Clayton^s  Cane,  I 
cannot  see  any  difference  between  this  and  that  case. 
Here  the  ordinary  account  between  Barber  and  the 
firm  of  Laing  &  Campbell  is  afterwards  carried  on 
with  the  firm  of  Campbell  k  Merridew,  and  it  is 
treated  in  the  same  way,  and  althoogh  some  of  the 
payments  are  made  in  cash  and  others  in  the  sales  of 
refined  saltpetre,  still  it  is  treated  as  one  running  ac- 
count and  no  difierence  is  made*  If  payments  had  been 
made  in  cash  and  bills,  and  carried  to  the  general  ac- 
count, no  express  agreement  by  Barber  would  be  neces- 
sary fbf  applying  the  doctrine  of  appropriation  of  pay- 
ments* At  present  I  am  unable  to  appreciate  any 
difference  between  this  and  ClaytovLg  Case. 


The  M  ASTBB  of  the  Rolls.  Tkc.  8. 

In  this  case,  I  am  of  opinion  that  the  Plaintiff  fails  in 
his  contention.  The  state  of  the  case  is  this  :— after  a 
partnership  between  the  Plaintiff  and  Defendant,  which 
had  lasted  six  or  seven  years,  it  was  put  an  end  to,  and 
they  ascertained  what  was  due  to  each  partner.  This 
bill  is  filed  on  the  assumption,  that,  in  the  settlement  of 
the  accounts  and  when  the  release  was  executed,  there 

was 
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1865.  was  a  common  mistake,  which  this  Court  will  remedy. 
The  factSy  as  proved^  shew  that  there  was  no  common 
mistake,  but  that,  if  any,  it  was  the  mistake  of  the 
Plaintiff,  and  not  of  the  Defendant.  The  mistake 
alleged  is  this : — they  took  Barber's  as  a  good  account : 
on  it  a  balance  of  6,892/.  was  due  from  him,  to  meet 
which  it  turns  out  that  there  were  only  securities  for 
about  2,886/. 

Close  by  them,  at  the  time  of  the  settlement,  there 
was  not  only  a  book  of  warrants,  but  a  chest,  which 
contained  all  the  securities,  which  might  have  been 
ascertained  and  examined.  If  any  one  ought  to  have 
examined  them,  it  was  Laing,  for  Campbellf  of  course, 
wished  to  treat  all  as  good  debts.  Laing  had  the 
means  in  his  possession  of  ascertaining  the  truth,  but 
he  never  inquired,  and  after  subsequently  dealing  with 
Barber  for  several  years,  he  has  found  that  Barber  was 
insolvent  at  the  time  of  the  settlement,  and  he  now 
contends  that  there  was  a  mistake,  and  that  the  arrange- 
ment ought  now  to  be  set  aside. 

If  Laing  had  a  book  containing  an  account  of  all 
the  securities  of  J9ar&tfr,  can  he  justify  not  examining 
them  ?  No  account  would  ever  be  settled,  if,  by  not 
examining  the  accounts  and  securities,  a  party  to  a 
settlement,  several  years  afterwards,  could  insist  that 
there  was  a  common  mistake.  Campbell  supposed  the 
debts  taken  as  such  were  all  good,  and  he  now  admits 
that  Barber  could  not  pay  his  debt.  But  that  does  not 
make  it  a  common  mistake,  or  enable  the  Court  to  set 
aside  or  alter  the  transaction. 

Another  important  consideration  is  this  : — ^that  I 
cannot  put  the  parties  in  the  same  position  as  they  were 
before  this  settlement    U  Barber's  account  had  been 

examined^ 
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ezamined,  and  it  had  been  found  that  he  owed  7,000/., 
hot  that  the  securities  for  it  were  only  3,000/.,  means 
might  have  been  taken  to  make  him  pay ;  but  at  last, 
when  the  crisis  arrives,  the  new  firm  ^ets  only  1,700/. 
How  can  I  tell  that  more  might  not  have  been  obtained  ? 

The  new  firm  go  on  dealing  with  Barher  as  before, 
and  that  is  another  unanswerable  objection ;  for  the  con- 
sequence of  this  is,  that  all  the  payments  made  by 
JBarber,  and  all  the  sums  put  to  his  credit,  ought  to  be 
applied  in  payment  of  the  balance  due  at  the  date  of  the 
settlement,  according  to  ClaytoiCs  Ciis€{a).  I  still 
retain  the  opinion  that  there  is  no  possibility  of  sepa- 
rating one  from  the  other.  Even  if  you  could  separate 
cash  payments  from  the  other  credits,  I  do  not  think, 
upon  looking  at  the  accounts,  that  it  would  be  very 
beneficial  to  the  Plaintiff. 


1865. 


The  arrangement  was  this : — saltpetre  was  given  to 
Barher  to  refine,  it  was  then  sold,  and  credit  was  given 
to  him  for  the  produce  of  the  refined  saltpetre.  The 
argument  is,  that  these  must  not  be  set  ofi*  against  one 
another.  If  they  had  been  kept  separate  in  the  books, 
somethmg  might  have  been  said ;  but  nothing  of  the 
sort  was  done,  and  they  are  all  treated  as  sums  received 
from  Barber. 


It  is  one  regular  running  account,  in  which  one  item 
must  be  set  ofi*  against  the  previous  one.  The  Plaintiff 
continued  these  books  for  two  years,  and  he  knew  or 
must  be  taken  to  have  known  the  state  of  them. 


The  bill  fails,  and  must  be  dismissed  with  costs. 

(a)  1  Afcr.  568. 


10  CASES  IN  CHANCERY. 

1866. 


jl^.  15.     LYDE  on  behalf,  &c,  v.  THE  EASTERN  BENGAL 
.    ^P^  RAILWAY  COMPANY. 

A  company 

ettablitbed  for   rw^rrics  ^'       r  •   •        <• 

ooe  parpoae      ^T^HIo  was  a  motion  for  an  injunction. 

cannot,  against    -^ 
the  will  of  anv 

noS^Tho  "*"  ^^  ^^^  ^^  parliament  passed  in  the  twentieth  and 
ever  small)  twenty-first  years  of  the  reign  of  her  Majesty,  cap. 
burin^*"  *  169,  intituled,  "  An  Act  for  incorporating  the  Eastern 
foreign  to  ito  Bengal  Raihoay  Company ^  and  for  other  purposes^^  and 
Thus  a  railway  which  received  the  Royal  Assent  on  the  25th  August, 
company  can-   1867.    It  recited  that  several  persons  lately  associated 

not  become  a  ^  >  /• 

steam-boat       themselves  together  for  promoting  the  establishment  of 

Zn^^ir  *  company  (to  be  called  "  The  Eastern  Bengal  Railway 
brewery.  Companjf*)  for  making  and  maintaining  a  railway,  to 

of  the^nds^of  ^  called  ''  The  Eastern  Bengal  Raihoay ,*  from  Cal* 
a  company  can  ciitta,  on  the  left  bank  of  the  Hoogly,  through  the  dis- 

De  appiieo  in 

procuring  the  tricts  of  Kishnaghur,  Jessore  and  Pubna,  to  the  right 
means  of  car.    {^]^  ^f  ^j^^  Ganges  to  Kooshtee,  and  ultimately  to  the 

rying  on  a  oil-  if  w  ^ 

ferent  under-     city  of  Bacca, 

taking,  such  as 

soliciting  a  bill 

in  parliament        The  fifth   section  incorporated  the  company,  with 

powers  neoes-    power  to  purchase,  take,  hold  and  dispose  of  lands  in 

sary  for  that     India,  for  the  purposes  of  thb  act,  and  to  make,  main- 

TheCourt    tain,  regulate,  work  and  use  the  Eastern  Bengal  Rail" 

2.^Sonhe  "^^y  ^  n^^  proposed,  or  any  railway  in  India,  wholly 

iniblicintocon-  or  partly  in  lieu  thereof,  and  any  extensions  of  and 

when  asked  to  branches  from  the  same,  and  any  works  and  conve- 

interferewitha  Qiences  connected  therewith,  including   all   requisite 

ferries  and  connections,  by  means  of  floating  bridges  or 

otherwise,  across  rivers  and  waters,  and  other  means  of 

communications  by  water. 

Subsequently 
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Subsequently  to  the  pasBing  of  this  act,  a  deed  of       1866. 
settlement  was  executed,  dated  the  Ist  of  F^bnuxry^     ^^v^/ 

1858,  the  second  article  of  which  was  as  follows  :*—  ^ 

Tbb  Eastbbn 
"The  directors  shall  have  the  fullest  power,  from      Bbroal 

time  to  time,  at  their  discretion,  to  apply  to  parliament  Comfamt. 
for  an  act  or  acts  for  conferring  on  the  company  all 
such  powers  for  extending  the  undertaking,  increasing 
the  capital  and  borrowing  money,  and  all  such  other 
powers,  for  any  other  purposes  incident  or  necessary  to 
any  of  the  purposes  of  the  undertaking,  as  the  directors 
from  time  to  time  think  fit,  and  may  take  all  such  mea- 
sures in  that  behalf  as  they  think  fit,  and  may  procure 
the  introduction  into  any  such  act  of  all  such  provisions 
for  any  purposes  whatsoever  in  any  way  relating  to  the 
undertaking  as  they  think  fit,  and  may  assent  to  the 
introduction  into  any  such  act  of  any  provisions  re- 
quired by  parliament,  and  may,  in  all  other  respects,* 
act  in  and  about  any  and  every  such  application  to  par- 
liament as  if  the  directors  were  absolutely  and  exclu- 
sively interested  in  the  undertaking/' 

What  the  company  had  done  was  this : — ^They  had 
constructed  and  opened  the  railway  from  Calcutta  to 
Koashiee,  a  distance  of  about  100  miles,  and  they  had 
contracted  with  the  Indian  government  for  an  extension 
of  the  railway  from  Koashtee  to  Goalundo,  which  was 
apparently  about  half  way  from  Koashtee  to  Dacca; 
but  they  seemed  to  haye  no  present  purpose  of  extending 
the  railway  from  Goalunda  to  Dacca.  Instead  of  doing 
so,  they  had  entered  into  arrangements  and  contracts 
for  conveying  passengers  from  Kooshtee  to  Dacca  by 
means  of  steam-boats,  which  either  ferried  across  the 
water,  or  occasionally,  when  the  waters  were  raised  in 
the  rainy  seasons,  by  traversing  the  country,  then  under 
water,  by  ateam-boats  drawing  a  smaH  depth  of  water 

and 
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J  866.       and  towing  after  them  flat-bottomed  boats  containing 

''^^^      the  goods,  the  passengers  and  luggage  which  required 

9,  to  be  transported  from  Kooshtee  to  Dacca. 

Tbb  Eastebv 
Bemgal 

Compart.  ^^^  Plaintiff  objected  to  this,  and  remonstrated  with 
the  Defendants,  whereupon  the  company  introduced  a 
bill  into  parliament,  which  proposed  to  give  to  the 
company  powers  to  acquire  and  employ  ships  and  ves- 
sels to  carry  passengers,  &c.,  to  and  from  any  part  of 
their  undertaking,  and  to  acquire  coal  and  other  mines, 
and  lands  on  which  there  was  timber,  and  to  provide 
footways,  &c.,  in  connexion  with  the  undertaking, 
wherever  approved  of  by  the  government  of  India.  In 
addition,  it  sought  a  general  power  for  the  enlargement 
of  the  objects  and  the  purposes  of  the  company,  and 
proposed  that  the  costs  of  the  act  should  be  paid  by  the 
.company. 

This  bill  was  filed  by  a  shareholder  on  behalf,  &c., 
against  the  company  and  the  directors,  insisting  that  it 
was  vUra  vires  for  the  Defendants  to  employ  steam- 
boats, &c.,  and  that  it  would  be  a  misapplication  of  the 
company  to  pay  thereout  the  costs  of  the  act  of  parlia- 
ment. The  bill  prayed  an  injunction  to  restrain  the  De- 
fendants from  so  using  steam  vessels,  &c.,  and  from 
applying  the  funds  of  the  company  to  that  purpose. 
It  also  asked  a  declaration  that  the  powers  sought 
were  not  authorized  by  the  second  article  of  the  deed 
of  settlement,  and  for  an  injunction  to  restrain  the 
Defendants  applying  the  funds  of  the  company  in  sup« 
port  of  the  application  to  parliament 

A  motion  was  now  made  for  an  injunction. 

Mr.  Souihgate  and  Mr.  Swanston  for  the  Plaintiff. 

Sir 
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Sir  Hugh   Cairns^  Mr.  BaggaUay  and    Mr.  Mae-       1866. 
naghten  for  the  Defendants.  v-*v-^^ 

X<TDS 

V. 

The  following  cases  were  cited : — Colman  v.  EoiUrn  Thb  Easterh 
Counties  Railway  Company  (a) ;  Simpson  ▼.  Denison  (fi) ;      Railway 
Attomey-Oeneral  v.   Great  Northern  Railway  Com-     Compamt. 
paMy{c);  Lancaster  S^e.  Railway  Company  v.  North* 
Western  Railway (d);  Oreat   Western  Railway  Com- 
pany V.  Rushout  {e) ;  Simpson  ▼•  The  Westminster  Palace 
Hotel  Company  (/)• 


The  Master  of  the  RoLiis.  April. 

This  is  a  motion  for  an  injunction  to  prevent  the 
Defendants  from  employing  the  funds  of  the  company 
in  obtaining  powers  from  parliament  foreign  to  the 
objects  and  purposes  of  the  company  as  originally 
established. 

This  is  the  principal  object  of  the  motion,  but  besides 
this,  the  Plaintiff,  on  the  same  grounds,  seeks  to  restrain 
the  company  from  employing  steam-boats  for  the  con- 
veyance of  goods  and  passengers  beyond  the  limits  of 
the  railway.  The  first  object  mentioned  is  the  most 
important,  because,  if  the  bill  which  the  company  is 
DOW  soliciting  in  parliament  should  pass  into  an  act,  it 
will  enable  the  company  to  perform  all  the  acts  at  pre* 
sent  complained  of,  which  the  Plaintiff  seeks  to  restrain, 
and  the  injunction  for  the  latter  object,  if  granted,  could 
only  operate  for  a  few  months. 

The 


(a)  10  Bern.  1.  {d)  2K.i  J.  293. 

(6)  7  Railv,  Cat.  403.  (e)  5  DeG.^  Sm.  290. 

(c)  1  Drew,  i  Sm.  154.  (/)  9H.^  L.  Cat.  712. 
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1866.  The  general  principles  of  law  which  apply  to  this  snb- 

^^"v**^      ject  are  well  and  unmistakeably  laid  down  in  the  various 

^^*        decisionsy  and  which  were  cited  and  commented  upon  in 

Tbb  E^sTEftM  the  argument.     It  is  quite  settled  now«  that  a  company 

Railway     established  for  one  purpose  cannot,  against  the  will  of 

CoMPAKT.     ^^y  disgentient  minority,  however  small,  undertake  a 

business  foreign  to  the  objects  of  the  origtnal  company. 

That  a  railway  company  cannot  become  a  steannboat 

company,  cannot  carry  on  a  brewery  or  the  like.    It  is 

also  settled,  that  no  portion  of  the  funds  subscribed  for 

the  original  purpose  can  be  applied  in  procuring  or  in 

endeavouring  to  procure  the  means  of  carrying  on 

another  and  different  undertaking,  such  as  soliciting  a  bill 

in  parliament  to  confer  on  them  the  powers  necessary  for 

that  purpose.    This  unquestionably  cannot  be  disputed, 

and  indeed  is  not  disputed  by  the  Defendants,  but  they 

rely  on  the  special  words  of  the  act  by  which  they  were 

constituted,  and  of  the  deed,  the  articles  of  which  govern 

the  duties  and  functions  of  the  company. 

The  question  I  have  to  determine  resolves  itself  into 
a  question  of  construction  of  the  words  of  the  Act  of 
20  k  21  Vict.  cap.  clix.,  intituled  "uln  Act  for  incor- 
porating the  EcLstem  Bengal  Railway^  and  for  other 
purposes  "  pMsed  in  August,  1857,  and  also  of  the  words 
of  a  deed  of  settlement  of  the  company,  made  on  the 
Ist  February,  1858,  which  has  been  executed  by  the 
Plaintiff  and  the  other  sliareholders  of  the  company. 
The  former,  viz.  the  statute,  applies  to  the  question  as  to 
whether  the  present  proceedings  of  the  company  in  the 
employment  of  steam-boats,  exceed  the  limits  of  the 
powers  given  to  them  by  the  act  which  incorporated  the 
company.  The  latter,  viz.  the  deed  of  settlement,  ap- 
plies to  the  question  whether  the  application  to  parlia- 
ment for  the  bill  they  are  now  soliciting  is  beyond  the 
powers  conferred  upon  the  directors  by  the  shareholders 

at 
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at  the  time  when  they  advanoed  their  moiiey.aiid  became       iS66. 

members  of  the  company*  s^^^^ 

Ltdi 

The  5th  section  enacts  that  the  shareholders  of  the  Tbb  Eabtres 
company  shall  be  united  into  one  body  corporate,  by  the  r^|"^^t 
name  of  **  The  Eastern  Bengal  Railway  Company^  4ind  Ooiipaiit: 
with  power  to  purchase,  kc.  [see  OMie,  page  10].  What 
the  company  have  done  is  as  follows  :--*They  have  con- 
stnu^ed  and  opened  the  railway  from  Calcatia  to 
Kaoehiee,  a  distance  of  about  lOQ  miles,  and  they  have 
contracted  with  the  Indian  government  for  an  extension 
of  the  railway  from  Koothtee  to  QoahmdOf  which  ap- 
parently is  about  half  way  from  jEoM&Zee  to  Daeea;  but 
they  seem  to  have  no  present  purpose  of  extending  the 
railway  from  Ooalundo  to  Dacca*  Instead  of  doing 
BO,  they  have  entered  into  arrangements  and  contracts 
for  conveying  passengers  from  Koashtee  to  Dacca  by 
means  of  steam-boatB,  which  either  ferry  across  the 
water,  or  occasionally,  when  the.  waters  are  raised  in  the 
rainy  seasons,  by  traversing  the  country,  which  is  then 
under  water,  by  steam-boats  not  drawing  much  depth 
of  water  and  towing  after  them  flat-bottomed  boats  con- 
taining the  goods  and  the  passengers  and  luggage  which 
are  required  to  be  transported  from  KcoshUe  to  Dacca^ 
Atjeast,  from  the  evidence  as  far  as  I  can  judge,  this 
seems  to  be  the  nature  and  character  of  the  employment 
of  the  steam-boats  used  by  the  company*  The  evidence, 
however,  is  not  very  distinct  on  the  subject,  and  I  think 
it  probable  that,  if  this  cause  should  come  to  a  hearing, 
more  clear  and  distinct  evidence  might  be  produced^  for 
the  purpose  of  accurately  describing  what  it  is  they  do, 
and  at  what  times  of  the  year,  it  bring  I  think  evident, 
that  the  same  sort  of  water  communication,  or  at  all 
events  the  same  direction  of  water  communication,  is  not 
suited  for  all  periods  of  the  year ;  that,  during  the  dry 
season,  the  communication  must  be  confined  to  the 

rivers, 


16  CASES  IN  CHANCERY. 

1866.       riven,  while,  in  the  wet  aeason,  it  may  probably  be  that 
^*^^>r^      a  more  direct  route  may  be  accomplished.    But  even  as 
^^^*        described  at  present,  I  should  feel  very  doubtful  whether 
The  Eastbbit  this  species  of  employment  and  use  of  steam-boats  could 
RailVat     properly  be  brought  within  the  words  ^*  maintain,  regu-* 
CoMFAMT.     late,  work  and  use  the  Easiem  Bengal  Railway ^  or  any 
extensions  of  and  branches  from  the  same,  and  any 
works  and  conveniences  connected  therewith,  including 
all  requisite  ferries  and  connexion  by  means  of  floating 
bridges  or  otherwise  across  rivers  and  waters  and  other 
means  of  communication  by  water/'    It  certainly  does 
not  come  within  the  words  ''  ferries  and  connexion  by 
means  of  floating  bridges  or  otherwise  across  rivers  and 
waters,"  and  the  words  '^  other  means  of  communica- 
tion by  water"  must,  I  think,  signify  means,,  ejuidem 
generis,  with  ferries  and  floating  bridges.    Were  it  not 
so,  these  words  must  include  any  species  of  water  com* 
munication,  including  sea-going  vessels,  which,  even  if 
useful  for  some  extension  of  the  Eastern  Bengal  iiatZ- 
tray,  were  not,  I  think,  within  the  scope  and  purpose 
of  this  act. 

This  was  contested  by  the  counsel  for  the  Defendants, 
and  as  an  illustration  of  the  manner  by  which  a  railway 
company  might  legitimately  embark  in  projects  ap- 
parently inconsistent  with  its  means  and  objects,  it  was 
suggested,  that  coals  might  be  necessary  for  the  purpose 
of  the  railway,  and  that  thereupon  the  company  might 
work  a  coal  mine  for  that  purpose,  if,  by  so  doing,  it 
could  obtain  coals  cheaper  than  by  the  purchase  of  them, 
and  that  by  so  doing,  it  would  be  fair  and  proper  and 
not  really  inconsistent  with  the  objects  of  the  company, 
and  that  if  it  did  work  a  colliery  for  this  purpose,  it 
would  be  foolish  to  prevent  the  company  from  obtaining 
a  profit  by  the  sale  of  such  coals  as  were  raised  and  not 
required  for  the  company. 

The 


Ltdb 
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'     The  answer  to  this  argoment  appears  to  me  to  depend        ]  ggg^ 
.  upon  the  facts  of  each  particular  case*    If,  in  tnithi  the 
real  object  of  the  colliery  was  to  supply  the  railway 
with  cheaper  coals,  it  would  be  proper  to  allow  the  The  Emtbkm 
accidental  additional  profit  of  selling  coals  to  others ;      Railway 
bnt  if  the  principal  object  of  the  colliery  was  to  under-    *  Compamt. 
.take  the  business  of  raising  and  selling  coals,  then  it 
would  be  a  perversion  of  the  funds  of  the  company^ 
and  a  scheme  which  ought  not  to  be  permitted,  hpwever 
profitable  it  might  appear  to  be.    The  prohibition  or 
permission  to  carry  on  this  trade  would  depend  on  the 
coDclusions  which  the  Court  drew  from  the  evidence. 
The  same  observations  apply  here;  if  the  use  of  the 
boat  is  jreally  to  assist  the  tra£Bc  on  the  existing  rail- 
way, it  is  lawful  and  proper ;  but  if  the  object  be  to 
extend  the  traffic  to  places  beyond  the  railway,  which 
the  railway  is  never  intended  to  reach,  then  it  is  illegal 
,and  beyond  the  powers  of  the  company* 

I  am  also  of  opinion  that  the  circumstances  that  the 
railway  company  is  under  the  special  control  of  the  Indian 
govermnent,  that  its  funds  are  held  by  the  government, 
its  expenditure  regulated  by  it,  cannot  alter  the  construc- 
tion to  be  put  on  the  words  of  the  act,  although  this 

.government  control  may  afford  an  admirable  reason 
why  the  company  should  be  invested  with  much  larger 
powers  than  are  entrusted  to  an  ordinary  English  com- 

,  pany,  who  are  unfettered  by  any  such  restriction. 

If  this  had  been  an  English  company,  and  the  matter 
had  depended  on  this  first  point,  I  think  I  should  not 
have  hesitated  in  granting'  the  injunction  applied  for ; 
but  two  circumstances  peculiar  to  this  case  induce  me 
not  to  adopt  that  course  on  the  present  occasion.  In 
/the  first  place,  it  is  the  duty  of  the  Court,  in  all  these 
cases,  to  t^ke  into  consideration  the  interests  of  the 

VOL.  XXXVI — I.  c  public. 
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1866k       injariouSf  their  only  mode  of  resisting  them,  in   my 

^"  opinion^  is^  by  obtaining  the  sense  of  the  shareholders 

V.  at  public  meetings  of  the  company,  duly  convened  for 

Bbmo^^l""  *^**  purpose,  or  by  inducing  parliament  to  come  to  the 

Railway      conclusion  that  the  powers  ought  not  to  be  conceded. 
Company. 

This  being  my  view,  it  follows,  from  what  J  have 
already  stated,  that  it  would  not  be  proper  for  this 
Court  to  interfere  with  the  present  proceedings  of  the 
company ;  but  that  this  Court  should  wait  till  the  hear*' 
ing  of  this  cause,  and  see  what,  if  any,  additional  powers 
and  authority  parliament  may  have  thought  fit  to  confer 
on  this  company*  My  decision  therefore  on  this  matter 
is  that  of  which  I  expressed  the  result  before  the  vaca- 
tion, viz.  that  the  motion  should  be  refused,  but  that  thq 
costs  of  it  should  be  costs  in  the  cause. 
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1864. 


MACKINTOSH  v.  STUART.  May  2,3,6, 

7,  30. 

ZJASTIUf  the  father,  died  10  I8O89  leaving  a  widow  A. ,\n  India, on 
and  a  large  family  of  children  in  reduced  circum*  ribUky^'in.^'*" 

stances*  vested  money 

belonging  to 

In  1821,  six  of  these  children  were  living,  namely,  in  England  la 
four  sons,  Robert,  John,  James  and  Archibald,  and  two  [<><^>S^>  ^hich 

'  ,      he  consigned 

daughters,  Anne  and  Margaret.    Three  of  the  sons,  viz.  to  B.,  and  be 
Robert^John  and  «/ame9,  were  carrying  on  a  considerable  J^"|"consi- 
bnsinesa  as  coach  makers  at  CalcuttOf  under  the  style  deration  of  his 
or  firm  of  Stuart  ^  Co,,  and  they  were  occasionally  Ing  commis^' 
engaeed  in  commercial  speculations.    Archibald  Hastie  **^°*  ^?  ^^^^^ 

^  ^         .  .  .      •  1,000^  on  each 

was  carrying  on  business  as  a  saddler  in  London,  and  of  bis  two  sis- 
acting  as  agent  to  Stuart  ^  Co.,  his  brother's  firm  at  J^"*  ^^  ^® 
Calcutta,    The  two  sisters  were  residing  with   their  should  be  in- 
mother,  and  during  this  time  were  supported  by  the  loiter  and 
united  contributions  of  the  four  brothers.    The  money  consigned  to 
obtained  for  the  goods,  which  Archibald,  in  the  course  b.  acceded  to 

of  his  trade,  consigned  to  his  brothers  in  Calcutta,  and  ^^^"*  ?°^  ^: 

'  o  '  sold  the  spelter 

which  were  taken  or  sold  by  them,  was  remitted  to  him  and  remitted 
in  England,  in  the  shape  of  goods  likely  to  realize  the  /nearly' 

most  profitable  return  in  the  English  market.    Accord-  4,OOo/.)  to  B. 
I      •.  1    x>  •         /•  1  AA  i*   7  .00  account  of 

ingly  it  appeared  from  a  series  of  letters  of  James  to  ),;,  sisters.    B. 
Archibald,  written  in  June,  July  and  October,  1822,  "tained  the 

•^  roonev  and 

that  gave  his  pro- 
missory notes 
to  his  sisters  for  the  amount     Held,  that  the  4,000/.  belonged  to  the  sisters,  and  that 
the  gift  of  it  could  not  be  recalled. 

In  1841,  sisters  voluntarily  surrendered  to  their  brother  his  promissory  notes  for 
money  owing  to  them,  but  under  such  circumstances,  that  the  transaction  could  not  be 
■astained  if  complained  of  in  due  time.  One  sister  died  in  1852  and  the  other  in  1857, 
and  the  brother  died  in  1860.  In  the  following  year,  a  bill  was  filed  by  the  represen- 
tative of  the  sisters  to  set  aside  the  transaction.  Held,  that  the  Plaintiff  wholly  failed, 
ibis  being  an  attempt  to  rip  up  a  transaction  nineteen  years  old,  when  all  the  actors  in 
it  were  dead,  and  which  trausaction  tl^ey  all  understood  at  the  time. 


Mackimtobb 
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1864.  that  James  had  invested  the  moneys  then  due  to  Arehir 
bald  in  the  purchase  of  large  quantities  of  indigo^  which 
he  consigned  to  his  brother,  and  which  he  anticipated, 
Stuart.  from  the  risQ  in  prices  and  the  rate  of  exchange,  would 
realize  a  net  profit  of  from  16,000/.  to  20,000/.  to  Jrchi- 
bald.  James  said  that  he  had  done  this  on  his  own 
responsibility,  and  that  he  had  not,  as  he  might  have 
done,  charged  any  commission  on  the  transaction ;  but 
that,  in  consideration  of  this  profit  to  Archibald,  and 
the  forbearance  on  his  part,  James  hoped  and  requested 
that  Archibald,  on  his  part,  would  settle  1,000/.  on  each 
of  their  two  sisters,  Anne  and  Margaret,  and  in  that 
case,  in  one  of  the  letters  written  in  April,  1823,  James 
suggested  that  the  2,000/.  should  be  invested  in  spelter 
and  sent  out  to  Stuart^  Co.  to  be  sold,  and  the  produce 
employed  for  the  benefit  of  the  two  sisters.  This  was 
accordingly  done ;  Archibald  acceded  to  the  suggestion, 
invested  the  2,000/.  in  spelter  and  consigned  it  to  his 
brother,  under  the  style  of  Stuart  ^  Co.,  by  whom  it 
was  sold  at  a  considerable  profit,  and  by  this  means 
and  the  high  rate  of  interest  obtained  in  India,  the 
2,000/.  were  greatly  augmented,  and  (after  it  had  been 
still  further  increased  by  a  contribution  of  260/.  by 
the  three  brothers  in  India)  it  amounted  in  the  whole 
to  4,001/.  6s.  Bd.  This  sum  was  remitted  by  Stuart  ^ 
Co.  to  Archibald  Hastie  in  the  month  of  September^ 
1832,  and  duly  received  by  him  on  account  of  his  sisters. 
This  money  was  retained  by  Archibald  Hastie,  but  he 
gave  a  promissory  note  for  2,000/.  to  each  of  the  sisters, 
to  bear  interest  at  5/.  per  cent,  per  annum,  which  he  con- 
tinued to  pay  regularly  to  them  down  to  the  time  of  the 
transaction  complained  of.  The  promissory  notes  both 
bore  date  the  18th  February,  1833. 

\ii  July,  ]934,  Robert  Hastie,  one  of  the  brothers, 
died  ;  he  made  a  will  by  which  he  lefl  all  the  residue 

of 
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of  his  property  equaHy  between  his  three  surviving 
brothers  and  his  two  sisters,  and  he  made  the  three 
brothers  his  executors.  Ma«i«ow 


Stuart. 


Six  years  afterwards,  in  July^  1840,  John^  another  of 
the  brothers,  died,  and  he  made  a  similar  disposition  of 
his  property,  dividing  his  estate  between  his  two  suN 
viving  brothers  and  his  two  sisters. 

The  result  of  these  testamentary  dispositions  was, 
that  the  fortunes  of  the  two  sisters  were  greatly  in- 
creased, and  that,  instead  of  having  only  2,000Z.  a* 
piece,  they  had,  on  the  death  of  John^  a  fortune,  inde- 
pendently of  the  promissory  notes,  of  from  9,000/.  to 
10,000^  each. 

Thereupon, in  October ^  \%A\,  Archibald  HasHe applied 
to  each  of  his  sisters  to  return  to  him  the  promissory 
note  of  2,0002.  This  was  accordingly  done  by  each  of 
the  sisters,  by  Margaret  in  a  letter  dated  the  3rd  iVb- 
vember,  1841^  and  by  Anne  in  a  letter  on  the  following 

■ 

day.    Archibald  acknowledged  the  receipt  of  them  in 
a  letter  dated  7th  November,  1841. 

In  1850,  Margaret  married  the  Plaintiff.  Anne  died 
in  1852,  the  Plaintiff's  wife  (^Margaret)  died  in  1856, 
and  Archibald  Hastie  died  in  November,  1857. 

This  suit  was  instituted  in  1861,  and,  in  addition  to 
other  things,  it  prayed  a  declaration  that  Archibald 
Hastie  fraudulently  obtained  from  his  sisters  Anne  and 
Margaret  (the  wife. of  the  Plaintiff)  the  §um  of  4,000/., 
and  it  asked  that  this  amount  might  be  made  good  out 
of  his  estate  to  the  estate  of  each. 

The  answer  set  up  to  this  was,  first,  that  the  trans- 
action 


V. 
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•      •  •  

1864.       action  specially  complained  of  was  bandjide.    Secondly, 
that  it  was  not,  after  the  time  which  had  elapsed,  to  be 
now  disturbed ;  and,  thirdly,  that  it  was  included  in 
Stuakt.      and  covered  by  settled  amounts  between  the  parties 
concerned. 

This  case  was.  argued  by, — 

Mr.  Hobhouse,  Mr.  O.  L.  Russell  and  Mr.  Leith  for 
the  Plaintiff. 

* 

Mr.  Selwyn  and  Mr.  Roberts  for  Stuart. 

Mr.  Wood  and  Mr.  Boys  for  other  parties. 

The  following  cases  were  cited  :  Cooke  r.  Lamotte{a) ; 
Randall  v.  ErringUm  (ft) ;  Aylward  v.  Kearney  (c). 


The  Mastbb  of  the  Rolls. 

May  30.  Iq  substance,  this  suit  is  instituted  for  the  purpose  of 
setting  aside  the  transaction  respecting  the  4,000Z.  The 
history  of  the  4,000Z.  involves  the  narrative,  not  I  believe 
an  uncommon  one  in  this- country,  of  the  rise  to  affluence 
and  prosperity  of  a  young  family,  left  in  indigent  cir- 
cumstances on  the  death  of  their  father,  mutually  assist- 
ing each  other,  and  supporting  the  mother  and  sisters, 
who  were  unable  to  co-operate  in  the  business  of  their 
brothers. 

[  Hie  Mastbb  of  the  Rolls  stated  the  circum- 
stances of  the  case,  as  detailed  above,  and  the  letters  of 
Margaret f  Anne  and  Archibald  of  November,  1841.] 

Certainly, 

(a)  15  Beao.  239.  (c)  2  Ball  i  Beattie,  463. 

(6)  Id  Tet.  423. 


Magkihtosb 

V, 
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:  Certuoiy^  as  stated  in  the  letters,  the  transactioh  doed  l66i. 
not  look  quite  straightforward.  If  the  transaction  had 
been  as  most  have  been  inferred  from  these  letters  it 
woald  bear  the  aspect  of  a  brother  recalling  a  voluntary  Stoabt. 
gift  made  to  his  sisters  to  support  them  during  indigence, 
but  liable  to  be  recalled  when,  from  any  cause,  that  indi- 
gence should  have  ceasedj  But  this  was  not  the  trans- 
action, the  money  was  unquestionably  the  prpperty  of 
the  sisters,  which  they  could  have  kept  or  invested  as 
they  pleased,  and  although  it  had  sprung  originally  from 
the  bounty  of  Archibald,  it  had  done  so  at  the  instiga- 
tion of  James,  by  whose  exertions  the  amount  has  been 
doubled. 

Judging  also  from  these  letters  alone,  the  surrender  of 
the  notes  has  not  the  appearance  of  a  voluntary  bonA 
fide  gift  by  the  sisters  to  their  brother,  and  if  they  had 
instituted  this  suit  against  their  brother  and  had  done  so 
recently  afler  the  transaction  had  occurred,  and  as- 
suming also  that  there  were  no  more  evidence  respecting 
it  than  I  now  have,  it  would,  I  think,  have  been  very 
difficult  for  Archibald  ffastie  to  have  successfully  sus- 
t^ned  the  transaction. 

But  the  event  occurred  in  November,  1841,  one  sister 
survived  the  transaction  eleven  years,  and  the  other 
fifteen  years,  and  neither  of  them  ever  complained  of  it. 
Archibald  Hastie  himself  died  in  November,  1857 ; 
and,  upwards  of  three  years  after  his  death,  when  all 
the  actors  in  the  transaction  are  dead,  and  not  very  far 
short  of  twenty  years  after  the  transaction  itself,  this 
bill  is  filed  to  set  it  aside  and  to  obtain  restitution  of 
the  4,000/. 

On  behalf  of  the  Plaintiff,  this  lapse  of  time  is  at- 
tempted to  be  got  over  by  reference  to  the  principle  of 

equity 
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1864.  equity  tbat  iir  cases  of  fraud,  time  only  begins  to  run 
from  the  time  when  the  fraud  is  discdvered/and -that,  in 
this  case,  the  return  of  the  notes  was  obtained  by  the 
Stuaet.  fraudulent  representations,  of  Archibald,  and  that  ihis 
was  only  first  discovered  by  the  Plaintiff  in  searching 
amongst  his  wife's  papers  after  his  br0ther4li-law'8 
death,  and  in  the  year  1869.  But  I  think  that  this 
attempt  to  get  over  the  lapse  of  time  cannot  be  allowed 
to  prevail.  In  the  first  place,  the  reptesentatioiis  Of 
Archibald,  contained  in  his  tetter,  though  not  strictly 
accurate,  are  not  devoid  of  truth;  he  bad  given  the 
2,0002.  from  whence  the  money  arose.  Whether  he 
could  have  avoided  giving  it,  and  whether  Jam/t%  might 
not  have  charged  commission  and  settled  the  amount  of 
such  commission  on  his  sister,  it  would  t>e  idle  td  iAq^ire 
and  impossible  now  to  ascertain,  but  that  Archibald  did 
give  the  money  from  whence  the  4,0002.  arose  is  certain. 
I  am  also  convinced  that  both  the  sisters  were  perfeictly 
well  aware  of  what  the  transaction  was,  and  that  they 
cheerfully  acceded  to  it.  They  probably  felt  grateful 
for  all  the  support  they  bad  received  from  him  and  their 
other  brothera,  when  it  was  unquestionably  pure  bounty 
on  their  part,  and  they  probably  wished  to  keep  up 
the  harmony  and  affection  which  seems  to  have  per- 
vaded the  whole  fomily,  and,  as  they  had  an  ample  inde- 
pendence from  other  sources,  tbat  they  might  well  give 
to  Archibald  what,  though  now  their  own,  had  originally 
sprung  from  his  bounty  and  affection  towards  them. 
It  was,  in  fact,  as  it  appears  to  me,  an  act  of  bounty 
and  a  gift  by  the  two  sisters,  and  this  is  confirmed  by 
the  indorsement  made  by  Archibald  JSastic  on  the  notes 
themselves  which  are  still  in  existence. 

That  Margaret  understood  what  the  transaction  really 
was  is  proved  by  the  letter  of  the  9th  v/tdfy,  1850, 
written  before  her  marriage  with  the  Plaintiff^    Nothing 

can 


CASES  IN  CHANCERY. 


27 


can  give  a  more  accurate  account  of  the  whole  tranB- 
action  than  her  letter.  She  had  nothing  to  enlighten 
heraince  Ncfvember^  1841,  what  she  knew  in  1860  I  am 
oonmced  ahe  knew  in  1841,  and  indeed  ilmugboat  the 
whole  affair.  I  am  also  convinced  that  whatever  itfor- 
jwir^  knew  relative  to  the  transaction  with  Archibald 
was  also  known  to  Anne;  and  it  is  too  much  to  allow 
her  legal  personal  representatives  ten  years  afterwards  to 
claim  against  the  estate  of  her  brother,  that  which  she 
obviously  abstained  from  claiming  against  her  brother 
when  she  was  alive.  With  respect  therefore  to  the 
4,0002.,  I  am  of  opinion  that  it  is  an  attempt  to  rip  up  a 
transaction  nineteen  years  old  when  all  the  actocs  in  it 
are  dead  and  which  transaction  they  all  understood  at  the 
time.     In  this  respect,  therefore,  the  bill  wholly  (ails. 


1864. 

Mackimtosr 

9, 

Stuakt. 


The  bill,  so  far  as  it  seeks  to  undo  the  transaction 
relative  to  the  two  promissory  notes  of  2,00.02»,  most  be 
dismissed  with  costs. 


WARDLE  V.  OAKLEY. 
riiHIS  summons  was  ai^ued  by 

Mr.  Higgins  in  support  of  the  summons. 

Mr.  Hohhouse  and  Mr.  Jervis  for  the  Plaintiff. 

Mr.  Co2e,  Mr.  Locock  Webb  and  Mr.  Pearson  in  the 
same  interest. 

The  following  cases  were  cited : — Boberts  v.  Croft  (a)  ^ 
MmU  V.  Elmes(fi)\  Cdyer  v.  Finch  {e);  Vaughan  v. 
Vmderstegen  (tf  )• 

The 


(a)  24  Bea9.  223;  2  De  G. 
^J.  1. 
(6)  2  DeG^F./^J,  578. 


(e)  6  H,  rf  L.  Caa.  92S. 
(d)  2  Drew.  289. 


Nov,  18,  20. 
Dee. 

A.  by  deed 
mortgaffed 
freeholds  to 

B.  At  the 
same  time,  the 
title  deeds  not 
only  of  the 
freeholds  bat 
of  leaseholds 
belonging  to  il. 
were  dehvered 
to  B.    HeU 
in  the  absence 
of  proof  to  the 
contrary,  that 
B,  had  no  lien 
on  the  lease- 
holds for  the 
money  ad- 
vanced. 
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The  Mastbr  of  the  Rolls. 

The  question  raised  on  this  summons  is  whether  the 
representatives  of  the  testator  Phillips  can  claim  an 
equitable  mortgage  on  certain  leaseholds  at  Ample^ 
forth  in  Yorkshire,  The  suit  is  instituted  for  the  ad<^ 
ministration  of  the  estate  of  WHUam  Phillips  who  died 
in  October,  1863. 

In  December f  1857,  Messrs.  Stevenson  ^  Salt,  who 
were  the  bankers  of  the  Defendant  Richard  Banner 
Oakley f  by  his  desire  delivered  to  Messrs.  JBlair  k  Co., 
who  were  the  solicitors  of  the  testator  William  Phillips 
and  of  Mr.  Oakley,  a  bundle  of  deeds  relating  to  a 
freehold  property  at  Oswald  Kirk  in  Yorkshire,  and  also 
to  two  leasehold  pieces  of  land  at  Ampleforth  in  the 
same  county,  for  the  purpose  of  enabling  the  Defendant 
Oakley  to  raise  2,0002^  on  the  security  of  them. 

In  January,  1858,  2001.,  part  of  the  money  required, 
was  obtained  from  Mr.  Goodwin,  and  the  whole  of  the 
deeds  relating  both  to  the  freehold  and  to  the  leasehold 
were  deposited  to  secure  that  amount;  on  the  1st  of 
March,  1858,  this  sum  was  repaid  by  Mr.  Oakley,  and 
on  the  4th  of  March,  1858,  a  mortgage  was  duly  exe- 
cuted of  the  freehold  hereditaments  at  Oswald  Kirk  by 
the  Defendant  Mr.  Oakley  to  William  Phillips  to  secure 
the  sum  of  2,0002.,  but  which  deed  does  not  include  the 
leaseholds.  Mr.  Gould,  of  the  firm  of  Blair  ^  Co., 
says  he  prepared  the  indenture  from  instructions  received 
from  Mr.  Blair.  After  the  execution  of  the  mortgage 
all  the  deeds,  including  those  which  related  exclusively 
to  the  leaseholds,  were  handed  by  Mr.  Bluir  to  the 
testator,  Mr.  Phillips. 

Afterwards,  on  the  24th  of  January,  1862,  a  further 

cbai^ge, 
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charge,  by  way  of  indorsement,  was  execnted  on  the       1864. 
first  deed  of  4th  March,  1868,  for  4;}60{.,  and  this  deed 
does  not  include  the  leaseholds. 

In  October,  1863,  the  testator,  PhiUips,  died. 

Messrs.  Roy  ^  Cartwright,  in  December ,  1863,  were 
the  solicitors  of  the  Defendant  Mr.  OaJdey,  and  they 
had  fall  notice,  at  that  time,  that  the  deeds  relating 
to  the  leaseholds  were  in  the  possession  of  the  testator 
at  his  death,  and  that  they  continued  to  be  and  were 
then  in  the  possession  of  his  l^al  personal  repre- 
sentatives. 

I  camiot,  on  the  evidence,  ascertain  whether  the  claim 
of  lien  on  the  leaseholds  was  communicated  to  Messrs. 
jRdy  ^  Girfim^A^  before  the  mortgage  to  Mr.  Wheldan. 
CroukTs  affidavit  says  nothing  about  the  lien  claimed  on 
the  leaseholds.  The  paper  sent  on  16th  November f  1863, 
is  lost  by  Messrs.  Roy  ^  Cartwrighi ;  they  ask  fo^  a 
copy,  and  the  answer  is  given  by  sending  particulars  of 
property  real  and  personal  on  mortgage  to  the  testator, 
in  which  paper  the  claim  of  lien  on  the  leaseholds  is 
expressly  set  fojth ;  but  they  do  not  say  that  this  paper 
is  a  copy  of  that  which  was  sent  in  November,  1863, 
and  they  decline  to  give  any  other.  Upon  this  I  cannot 
conne  to  the  conclusion  that  it  is  proved,  as  a  fact,  that 
communication  was  made  to  Messrs.  Roy  ft  Cartwrighi 
that  a  lien  was  claimed  on  the  leaseholds  on  behalf  of 
the  testator  s  estate  before  the  mortgage  to  Wkeldon. 
Tbe  communication  of  the  fact  that  the  deeds  relating 
to  the  leaseholds  were  in  the  possession  of  the  testator 
at  his  death  is  proved,  to  I  have  already  stated.  But 
this  does  not  involve  the  fact  that  a  claim  was  made  for 
a  lien  on  the  leaseholds,  and  I  think  that  the  burthea 
of  proof  lies  on  the  representatives  of  the  testator  to 
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establish  that  saeh  notice  was  given  or  knowledge 
obtained  by  fioy  ^  Cartwright.  On  the  17th  November, 
1864,  Mr.  Oakley  mortgaged  tiie  freeholds  and  the 
leaseholds  in  question  to  Mr.  WheUUm  to  secure  5,000IL 


In  this  state  of  things,  I  have  come  to  the  conclusion 
that  the  estate  of  the  testator  is  not  entitled  to  any  lien 
on  the  leaseholds  for  the  amount  of  the  mortgage.  I 
think  that  the  extent  of  the  contract  between  tlie  testator 
and  Mr.  Oakley  is  shewn  by  the  contents  of  the  deeds 
of  tile  1st  of  Matek,  1858,  and  the  24th  of  JkM,  1862. 
There  is  no  eTidence  of  any  deposit  with  the  testator 
independendy  of  these  deeds  and  of  what  I  have  men- 
tioned. When  I  say  ''  no  evidence  of  a  deposit,"  I  mean 
of  a  deposit  with  the  intention  thereby  to  secure  repay- 
ment of  an  advance  of  money.  It  b  true  that  they 
were  deposited  with  Goodmn  for  that  purpose,  but 
Ooodwm  was  paid  off  by  the  Defendant  Oakley ^  and 
Messrs.  Blair  ^  Co.  were  the  solicitors  of  both  Pkillipt 
and  Oakley.  It  is  trne  also  that  the  deeds  were  sent  to 
the  testator  by  Messrs.  Blair  ^  Co.  immediately  after 
the  execution  of  the  mortgage  of  4th  itfareA,  1868,  but 
if  the  leaseholds  were  intended  to  be  included  in  the 
mortgage  security,  why  were  they  omitted  from  the 
deeds,  and  why,  if  meant  to  be  an  additional  security 
by  way  of  deposit,  was  no  memorandum  made  of  it, 
and  why  is  there  a  total  blank  of  any  evidence  of  such 
an  intention  on  either  side  ? 


If  I  accidentally  deliver  a  box  of  deeds  to  a  creditor 
of  mine,  that  would  not  constitute  him  an  equitable 
mortgagee.  It  might  well  be  that  the  delivery  of  the 
deeds  would  be  primd  facie  evidence  of  such  intention 
which  would  throw  the  burthen  of  proving  the  negative 
on  the  ownef ;  but  if  that  is  so,  I  think  that,  in  the 
present  case,  this  burthen  is  folly  discharged  by  the  pro- 
duction 
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duction  and  examination  of  the  contents,  purport  and 
effect  of  the  two  mortgage  deeds  ezecated  by  Mr. 
Oakley  to  the  testator,  which  shew  the  extent  of  the 
contract  between  the  parties,  what  one  intended  to 
include  in  the  mortgage  and  what  the  other  accepted 
as  a  sufficient  security. 


1864. 


I  am  of  opinion  that  the  deeds  in  question  were  sent 
by  mistake  with  the  deeds  relating  to  the  freeholds  to 
Mr.  PhUVpSf  and  that  he  neither  contracted  for  nor  in- 
tended to  contract  for  any  additional  security  on  the 
leaseholds  by  way  of  equitable  mortgage,  and  that  the 
possession  of  the  deeds,  in  such  circumstances,  confers 
no  lien.    Order  accordingly. 
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ABANDONED  MOTION. 
iSee  now  Ord.  x1.  23.] 

1.  The  Defendant,  having  abandoned  his 
motion,  was  held  liable  to  pay  taxed  costs, 
and  not  forty  shillings.  Hervey  v.  Smith, 
(No.  2.)  voL  23,  p.  443 

2.  Where  counsel  are  not  instructed  to  roove 
on  the  seal  day  mentioned  in  the  notice 
of  modoD,  the  Respondent  is  entitled  to 
tbe  costs  of  the  motion  tm  abandoned,  and 
counsel  for  the  motion  being  afterwards 
instructed,  cannot  subsequently  save  the 
motion  to  the  next  seal.  Re  Compton 
Smth.  vol.  23,  p.  284 

3.  Where  the  Plaintiff,  after  answer,  gave 
notice  of  motion  for  a  Receiver,  but  filed 
no  affidavits,  and  he  ultimately  abandoned 
it,  tbe  question  of  whether  the  Defendant 
is  entitled  to  more  than  40<.  costs  depended 
on  whether  the  Plaintiff  had  given  notice 
to  use  the  answer.    Semble, 

Where,  on  a  notice  of  motion,  no  affidavit 
has  been  filed,  it  might  be  abandoned  on 
payment  of  40«.  costs,  although  the  motion 
bad,  on  a  former  occasion,  been  reserved. 
Gorelp  V.  Gorely.  vol.  25.  p.  234 

4l  a  notice  of  motion  was  given  by  the  De- 
fendant to  dissolve  an  ex  parte  injunc- 
tion obtained  on  affidavit.  The  motion 
was  abandoned.  Held,  that  the  Plaintiff 
was  entitled  to  full  costs,  though  the  De- 
fendant had  filed  no  affidavit  in  support 
of  his  motion.  Dam*  v.  The  South  Eastern 
UaUway  Company,  vol.  23,  p.  649 

abandonment  of  claim. 

[See  Delay,  Estoppel,  Waiver.] 

A.  and  B.  had  charges  on  a  plantation  and 
the  slaves.  In  1834,  an  issue  was  ten- 
dered, in  a  suit  between  them,  as  to  their 
priority  on  the  slave  compensation  money. 
B,  withdrew  his  claim,  and  the  bill  was, 
on  motion,  dismissed.  Sixteen  years  after- 
VOL.  xxxvi—l. 


wards,  when  the  witnesses  were  dead,  B.'s 
executors  raised  the  same  question  of 
priority  in  regard  to  the  plantation  itself 
Held,  that  they  were  concluded  by  the 
transactions  of  1834.    Bushbv  v.  EUie. 

vol.  17,  p.  279 

ABANDONMENT  OF  CONTRACT. 

[See  Rescinding  Contract.] 

1.  Where  time  is  not  of  the  essence  of  the 
contract,  and  there  is  unnecessary  delay 
by  one  of  the  parties  in  completing,  the 
other  has  a  right,  by  notice,  to  limit  the 
time  for  completing  the  contract,  and  upon 
default  to  abandon  the  contract.  Green- 
wood V.  Pulrford.  voL  2,  p.  180 

2.  B.  agreed  to  sell  her  estate,  and  raise 
1,0001.  for  ^.*s  use,  an(f  pay  off  two  mort- 
gages on  his  estate.  In  consideration  of 
which,  A.  agreed  to  pay  B,  interest  for 
life,  and  to  settle  his  own  estate  on  his 
wife  (JB.'s  daughter)  and  their  children. 
The  1 ,000/.  was  raised  on  a  mortgage  of 
B,*%  estate,  and  the  joint  and  several  co- 
venant of  A*  and  B,  Seventeen  years 
elapsed,  without  any  further  steps  being 
taken  to  carry  the  agreement  into  effect, 
and  A.  died.  Held,  that  the  agreement 
roust  be  considered  abandoned,  and  that 
it  could  not  be  enforced.    Cubitt  v.  Blake. 

vol.  19,  p.  454 
See  Morrii  v.  Timmine.     vol.  1,  p.  411 

3.  Notice  by  railway  company  to  take  land, 
held  abandoned  after  great  delay.  Jledget 
V.  The  Metropolitan  Railway  Company, 

vol.  28,  p.  109 

ABANDONMENT  OF  ORDER. 

1.  Upon  a  motion  that  an  order  of  course  to 
tax  should  be  discharged  or  that  the  client 
should  give  security  for  costs,  the  Court 
ordered  the  latter  only.  Held,  that  tbe 
client  could  not  afterwards,  by  mere  no- 
tice, abandon  the  orders  and  file  a  bill  for 
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the  same  matter.  Such  proceedings  hav- 
ing however  been  taken  by  the  client,  they 
were  stayed  until  he  had  paid  the  costs 
consequent  on  the  order  of  course,  and  of 
the  application.  Foley  v.  Smith,  In  re 
Smith.  vol.  12,  p.  154 

2.  A  party  who  has  served  and  proceeded 
on  an  irregular  order  of  course  is  not  at 
liberty  to  abandon  it,  upon  tender  to  his 
adversary  of  the  costs.  The  order  raust 
be  considered  as  a  valid  and  subsisting 
order,  until  it  is  disposed  of  in  some  re- 
gular course,  and  when  costs  are  due  to 
a  party,  the  amount  must  be  ascertained 
in  a  regular  course.    Pearce  v.  Gray. 

vol  4,  p.  127 

ABATEMENT  OF  SUIT. 
[See  Revivor.] 

1.  Re- delivery  of  documents  deposited  in 
the  Master's  Office  ordered,  on  petition, 
in  an  abated  suit.  Jlderman  v.  J3an- 
niaUr.  vol.  9,  p.  516 

2.  In  an  abated  suit,  the  Master  had  no 
jurisdiction,  under  the  60th  Order  of  1828 
(abrogated),  to  direct  the  re-delivery  of 
papers  deposited  in  his  office.     Ibid. 

3.  Wnen  a  Defendant  dies,  his  executors 
cannot  compel  the  Plaintiff  to  revive,  or, 
in  default,  have  the  bill  dismissed.  Reeves 
V.  Baker  (overruled  Norton  v.  White,  2 
D.  M.  G.678).  vol.  13,  p.  116 

4.  Plaintiff's  solicitor  should  certify  abate- 
ment to  the  Registrar.     Saner  v.  Deavin. 

vol.  14,  p.  646 

5.  A  Defendant  died,  and  a  contest  as  to 
one  of  his  testamentary  papers  prevented 
probate  being  granted.  The  Court,  on 
motion,  appointed  the  executor  named 
in  his  will  to  repYesent  the  deceased's 
estate  in  the  cause,  under  the  15  &  16 
Vict.  c.  86,  8.  44.     Hele  v.  Lord  Bexley, 

vol.  15,  p.  340 

6.  On  the  death  of  one  of  several  co- Plain* 
tiffs,  it  was  ordered,  that  the  survivors 
should  revive  within  a  limited  time,  or 
that  the  bill  should  be  dismissed,  notwith- 
standing there  was  no  legal  personal  re- 
presentative, it  being  their  duty  to  obtain 
administration.    Saner  v.  Deaven. 

vol.  16,  p.  30 

7.  An  abatement  after  hearing  docs  not 
prevent  judgment  being  delivered  or  the 
decree  being  drawn   up.      Collinson   v. 

'Lister.  ^  vol.  20,  p.  365 

8.  A  suit  having  been  instituted  by  A,  and 
B.,  his  mortgagee,  as  co- Plaintiffs,  B. 
died  before  decree.  It  was  ordered,  on 
motion,  that  A.  might  carry  on  the  pro- 
ceedings against  B*e  executors  and  de- 
visees.    Uall  V.  dive.         vol.  20,  p.  576 

9.  A  suit,  which  has  been  abated  for  more 
than  twenty  years,  cannot  be  revived. 
Bland  v.  Davison.  vol.  21,  p.  312 

10.  One  of  several  co- Plaintiffs  was  dead 
at  the  date  of  the  decree,  and  the  suit 
had  in  consequence  abated.    On  motion, 


the  representatives  appearing  and  sub- 
mitting to  be  bound,  the  Court  revived 
the  suit,  and  authorized  the  surviving 
Plaintiffs  to  prosecute  the  decree.  Smith 
y.  Horsfall  vol.  24,  p.  881 

11.  A  person  served  with  the  decree  after- 
wards married.  Held,  that  the  proper 
way  of  bringing  the  trustees  of  her  mar- 
riage settlement  before  the  Court  was  by 
service  of  the  decree.     White  v.  Stewart. 

vol.  35,  p.  304 

12.  Order  for  representative  of  deceased 
Plaintiff  to  revive  or  that  bill  should  be 
dismissed.  Chowick  v.  Dimes.  Lard  Chi- 
chester V.  Hunter.        voL  3,  pp.  290,  491 

13.  Where  a  suit  abates  after  a  demurrer 
has  been  filed,  but  before  it  has  been 
heard,  the  Plaintiff  and  those  repreaenu 
ing  him  may  file  a  bill  of  revivor  and 
supplement  tor  the  purpose  of  having  the 
demurrer  disposed  of;  but  the  equity  of 
the  original  bill  being  challenged  by  the 
demurrer,  the  Plaintiff  in  the  second  bill 
is  not  at  liberty  to  claim  the  same,  or 
additional  relief  by  adding  supplemental 
matter  in  corroboration  of  the  original 
claim,  and  not  required  for  the  purpose 
of  shewing  by  and  against  whom  an 
order  to  revive  may  be  properlv  obtained. 
Bampton  v.  BirchalL  vol.  6,  p.  330 

14.  A  party  to  a  special  case  died  after  it 
had  been  set  down ;  liberty  was  given  to 

'  amend  by  making  his  representatives 
parties.    Ainsvwrth  v.  Alman, 

vol.  14,  p.  597 

15.  After  decree,  a  Plaintiff  became  bank- 
rupt, it  was  ordered  that  he  and  his 
assignees  should  elect  either  to  file  a  sup- 
plemental bill,  or  that  all  proceedings 
should  be  stayed.     Clarke  v.  Tipping. 

vol.  16,  p.  12 

ABATEMENT  OF  LEGACIES. 
[See  Legacy,  Priority  of  Assets.] 

1.  A  testator  had  settled  a  fund,  with 
power  of  revocation  by  will.  By  his  will 
he  gave  two  sums  of  5,000/.  and  500/. 
sterling  thereout,  and  the  residue,  after 
deducting  theni,  to  his  son.  At  the 
making  of  his  will  and  at  his  death  the 
fund  consisted  of  7,100/.  3|-  per  cent* 
By  payment  of  his  debts  and  the  costs, 
the  fund  became  less  than  6,500/.  ster- 
ling. Held,  that  the  pecuniary  and 
residuary  legatees  were  not  to  abate  pro- 
portionably ;  but  that  the  residuary  gift 
failed  altogether.    Petre  v.  Petre. 

vol.  14,  p.  197 

2.  A  testator  devised  real  estates  in  fee,  in 
trust  to  pay  to  A.  B.,  out  of  the  rents,  a 
rent-charge  until  he  attained  twenty- 
five,  and  400/.  a  year  to  C.  D.  for  life, 
and  also  during  the  minority  of  any 
tenant  in  tail  in  possession  150/.  a-year 
for  his  maintenance.  And  "without 
prejudice  to  the  trusts"  aforesaid,  and 
'*  to  any  jointure  to  be  created  under  the 
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power  thereinafter  contained,"  to  pay  the 
turploB  rent  to  tbe  mother  of  A.  B.  until 
J.  B,  should  be  entitled  to  possession  of 
the  estate  (which  was  to  be  at  twenty- 
five).  And  *'  subject  to  the  trusts  afore- 
said," the  trustees  were  to  hold  in  trust 
for  j{.  B.  for  life,  with  remainder  to  his 
eldest  son  in  tail,  with  power  to  A.  B. 
to  limit  a  jointure  for  his  wife,  with 
powers  of  distress  and  entry,  and  to 
create  a  term  to  secure  it.  J.  B.  ap- 
pointed the  jointure  and  died,  leaving  an 
m&nc  tenant  in  tail.  The  income  being 
deficient,  held,-  that  C.  Z).*8  rent-charge, 
the  widow's  jointure,  and  the  tenant  in 
tail's  maintenance,  must  abate  pari  pattu, 
Cttrt  T.  Todd.  vol.  23,  p.  92 

8.  A  testatrix  bequeathed  various  sums  of 
her  bank  stock,  part  of  9,000^:  like 
stock,  to  several  legatee»y  and  all  the 
residue  of  her  said  bank  stock  to  C.  C. 
The  stock,  at  her  death,  was  insufficient 
to  pay  the  specified  sums.  Held,  that 
all  these  legacies,  including  the  residue 
to  C.  C,  must  abate  in  proportion. 
Elves  T.  Caution.      '  vol.  30,  p.  554 

4.  A  testator  gave  800/.  to  his  daughter  for 
life,  and  after  her  death  he  directed  500/. 
to  be  paid  to  her  issue,  **  and  that  after 
SQch  pajrment,  the  remaining  part  of  the 
said  principal  800/.,  that  is,  300/.," 
should  revert  to  his  "  next  lawful  heirs." 
The  assets  were  insufficient,  and  only 
iOOiL  was  paid  in  respect  of  the  legacy. 
Held,  that  the  legatees  of  the  500/.  had 
BO  priority  over  the  legatees  of  the  300/., 
and  that  the  fund  must  be  apportioned 
rateably  between  the  two  legacies.  Ha$- 
kwood  V.  Green.  vol.  28,  p.  1 

5.  The  testatrix,  by  will,  '*  out  of  the  residue 
of  her  property,"  gave  a  legacy  to  J. 
By  a  codicU,  she  directed  her  executors, 
"  out  of  the  residue  of  her  estate  in  case 
there  should  be  sufficient,"  to  invest  a 
legacy  for  B.  The  residue  being  de- 
ficient: Held,  that  these  legacies  must 
abate  pari  pasta,    Kavestaff  ▼•  Austin, 

vol.  19,  p.  5^ 

ABATEMENT  OF  PURCHASE 
MONEY. 

[&e  Specific  Performance  with 
Compensation.] 

ABSCONDING  DEFENDANT.    , 

[See  Process.] 

1.  A  Defendant  who  had  absconded  "to 
avoid  service  of  legal  process."  Held 
to  be  within  the  31  st  Order  of  May,  1845 
(Ord.  X.  6),  and  service  of  process  by 
notice  in  the  London  Gazette  was  di- 
rected.   Barton  v.  Whitcombe, 

vol.  16,  p.  205 

2.  Where  a  Defendant  had  absconded,  and 
the  Plaintifis  were  unable  to  serve  a  tub' 

to  hear  judgment,  liberty  was  given 


to  advertise  notice  in  the  Gaxette^  and 
upon  which  a  foreclosure  decree  was 
made,  on  the  non-appearance  of  the  De- 
fendant at  the  hearing.  Leehmere  v. 
Clamp.  (No.  2.)  vol.  80,  p.  218 

8.  An  appearance  had  been  entered  for  an 
absconding  Defendant.  Liberty  was  given 
to  advertise  in  the  Gasette  the  notice  of 
having  filed  a  replication.  Leehmere  v. 
Clamp,  vol.  29,  p.  259 

ABSENT  PARTIES. 
[See  Suing  on  behalf  of,  &c.] 

ABSOLUTE  INTEREST. 

[See  Life  Estate,  Limitation  of  Gift, 
Successive  Interests.] 

1.  A  testator  directed  his  trustees  *'  to  raise 
5,000/.  for  his  daughter,"  and  to  invest 
"his  said  daughter's  legacy"  and  pay 
the  interest  to  her  for  life,  for  her  sepa- 
rate use,  and  not  to  be  under  the  control 
of  any  husband,  with  remainder  to  her 
children  absolutely  ;  and  he  gave  her  the 
power  of  appointing  a  life  interest  to  her 
husband.  The  will  contained  no  ultimate 
limitation  of  the  property,  but  charged 
the  legacy  on  the  real  estate  in  case  of  a 
deficiency  of  the  personalty.  Held,  that 
subject  to  the  interests  given  to  the 
children,  the  daughter  took  an  absolute 
interest,  and  having  died  unmarried,  that 
her  personal  representatives  were  entitled 
thereto.     Meyer  v.  Townsend, 

voL  3,  p.  443 

2.  A  testator,  resident  abroad,  gave  a  legacy 
to  J,,**  or  in  case  of  his  decease,  to  be 
equally  divided  amongst  his  children." 
He  gave  other  legaeiet  in  similar  terms 
to  B„  C.f  8cc.,  and  he  directed  these  sums 
to  be  paid  to  the  above  persons,  then  re- 
siding in  Wales,  and  he  appointed  exe- 
cutors in  trust  to  send  them  to  the  re- 
spective individuals  within  six  months. 
Held,  that  the  parents  took  absolute 
interests.    Arthur  v,  Hughes. 

vol  4,  p.  506 

3.  A  testator  gave  a  fund,  subject  to  the 
life  interest  of  his  wife,  to  A.,  B.,  and  C, 
equally  to  he  divided  between  them ; 
"  but  in  case  of  the  decease  of  C.  without 
leaving  lawful  issue,*'  he  gave  her  one- 
third  between  A,  and  B,  Held,  that 
upon  the  decease  of  the  wife,  C,  who  was 
then  living,  became  absolutely  entitled  to 
one- third  of  the  fund.    Barker  v.  Cocks, 

vol.  6,  p.  82 

4.  Devise  of  leaseholds  on  trust  for  A,  for 
life,  and  afterwards  to  his  issue  male 
severally  and  respectively,  according  to 
their  seniorities,  and  in  default  to  his 
heirs  according  to  their  seniorities,  and 
in  default,  over.  Held,  that  A.  took  an 
absolute  interest.    Jordan  v.  Lowe. 

vol.  6,  p.  350 

5.  Bequest  of  2,000/.  to  A.,  and  in  the  event 
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of  her  death  without  children,  to  her  hen's, 
the  nearest  relations  of  her  grand  aunt  if. 
Held»  that  J,  took  an  absolute  interest. 
Yearwood  v.  Yearwood.         vol.  9,  p.  276. 

6.  A  testator  bequeathed  his  residue  to  his 
three  sons,  in  trust,  to  be  divided  between 
his  three  sons  and  his  daughter,  and  he 
directed  his  daughter's  share  to  be  kept 
in  the  hands  of  his  sons,  for  her  **or" 
her  chHdren*i  sole  use,  free  from  the  con- 
trol of  her  husband.  The  daughter  sur- 
vived. Held,  that  she  took  absolutely. 
Whitcher  v.  Pet^iey.  vol.  9.  p.  477 

7.  A  testator  gave  fourteen  Phsnix  sharei 
on  trust,  to  pay  the  produce  of  ten  to  his 
daughters  for  life,  and  afterwards  to  his 
son,  and  afterwards  to  the  8on'8*'children ;" 
and  he  gave  the  other  four  shares  to  his 
son  for  life,  and  afterwards  to  his  *'  chil- 
dren ;"  and,  in  default,  of  **such  issue  " 
of  his  son,  he  gave  all  the  shares  to  his 
**  daughtert**  and  their  '* issue*'  share 
and  share  alike,  such  issue  not  to  be  en- 
titled to  or  take  more  than  their  deceased 
parent's  share.  The  son  died  without 
issue.  Held,  that  the  daughters  took 
absolute  interests,  and  that  their  children 
took  only  by  way  of  substitution  for  their 
parents,  and  not  by  way  of  limitation  or 
succession.    Hedges  v.  Harpur. 

vol.  9,  p.  479 

8.  Bequest  to  a  daughter  of  1,000/.  stock 
and  70/.  a  year  for  life,  which  two  sums 
were  to  be  under  the  trust  of  the  execu- 
tors,  and  not  to  permit  her  to  assign  *'her 
said  annuities,*'  and  pay  the  interest  from 
the  1,000/.  to  her  for  her  life,  and  at  her 
decease,  to  divide  it  between  her  children. 
Held,  that  the  daughter  took  for  life  only 
and  not  an  absolute  interest,  subject  to  be 
defeated  by  the  interests  given  to  her 
children.     Scawin  v.  Watson. 

vol.  10,  p.  200 

9.  Distinction  between  an  absolute  bequest 
with  a  subsequent  gift  in  derogation,  and 
a  limited  bequest  followed  by  a  subse- 
quent restricted  gift  over.  In  the  former 
case,  the  absolute  gift  remains,  upon 
failure  of  the  subsequent  gift,  but  in  the 
latter  the  limited  bequest  is  not  enlarged 
by  such  an  event.    Ibid. 

10.  By  settlement,  personal  estate  was 
limited,  after  the  death  of  the  husband 
and  wife,  in  trust  for  all  the  children  as 
tenants  in  common,  and  the  several  issue 
of  the  body  of  such  children ;  and,  failing 
issue  of  any  such  children,  their  shares 
to  the  use  of  the  surviving  children,  as 
tenants  in  common,  and  the  issue  of  their 
bodies.  There  was  a  gift  over,  in  case 
there  should  be  no  issue  of  the  marriage, 
or  any  issue  of  such  issue,  or,  being  such, 
all  should  die  before  their  shares  should 
become  payable.  Held,  that  the  children 
of  the  marriage  took  absolute  interests, 
and  that  the  representatives  of  a  child 
who  died  an  infant,  without  issue,  in  the 


life  of  his  parents,  were  entitled  to  a  shire. 
Mount  V,' Mount.  vol.  18,  p.  833 

11.  Bequest  of  personalty  to  a  woman  for 
life,  with  a  power  to  appoint  at  her 
death.  Held,  an  absolute  gift.  Gsm- 
bridge  v.  Rouse.  vol  25,  p.  574 

12.  Bequest  to  a  woman  of  the  dividends  of 
a  sum  of  stock  for  her  separate  use,  with 
a  directbn  that  at  her  death  she  might 
leave  it  to  her  children,  or  whom  she 
might  choose.  Held,  an  absolute  gift, 
and  that  she  was  entitled  to  payment. 
Southouse  V.  Bate.  vol.  16,  p.  182 

18.  A  testator  gave  the  residue  of  his  estate 
to  trustees,  upon  trust  to  permit  his  wife 
to  receive  the  rents,  issues  and  profits, 
and  carry  on  his  trade  for  her  own  ben^t, 
and  to  enable  her  to  bring  up,  maintain, 
and  educste  his  children,  durante  viduitate. 
Held,  that  the  wife  was  absolutely  en- 
titled to  the  business.  Jones  v.  Greatwood. 

vol.  16,  p.  627 

14.  A  testatrix  by  her  will  directed  her 
executors  to  pay  to  M.  S.  or  her  assigns, 
or  permit  her  to  receive  the  income  of  her 
residuary  personal  estate  after  payment 
of  debts,  and  she  then  bequeathed  certain 
legacies  payable  after  the  death  of  M.  S, 
By  a  second  codicil,  she  gave  a  legacy 
payable  after  the  death  of  M.  S.  Helcl, 
that  M.  S.  took  an  absolute  interest  in 
the  residuary  personal  estate.  Jenings  v. 
Baily.  vol.  17,  p.  118 

15.  Bequest  "to  A.'*  (who  was  enceinte  tit 
the  time)  "and  her  children."  Held, 
that  A.  and  her  children  took  as  joint 
tenants,  and,  no  child  havfng  survived  the 
testator,  that  A,  was  absolutely  entitled  to 
the  legacy.    Mason  v.  Clarke. 

vol.  17,  p.  126 

16.  A  bequest  by  a  testator  of  100/.  to  his 
wife,  '*  for  her  present  expenses  of  herself 
and  the  children."  Held  to  be  an  abso- 
lute gift  to  the  wife.    Hart  v.  Tribe. 

vol.  18,  p.  215 

17.  A  testatrix  bequeathed  as  follows:^ 
I  will  to  S.  B.,  **if  living,  the  interest  of 
my  property  in  the  3|  per  cents. ;  and  if 
not  living  at  my  decease,  I  will  the  in- 
terest of  that  property"  to  E.  S.  for  life, 
and  afterwards  to  be  divided  amongst  her 
children.  Held,  that  S.  B.  took  an  abso- 
lute interest,  and  that  the  gift  over  only 
took  effect  in  the  event  of  S.  B.  pre- 
deceasing the  testatrix.  Boosey  v.  Oardner, 

vol.  18,  p.  471 

1 8.  Bequest  of  personalty  to  trustees  for  a 
lady,  to  be  paid  at  twenty-one,  with' a 
direction  to  settle  her  share  on  her  for 
life,  and  afterwards  on  her  children.  The 
age  of  j1.  rendering  it  impossible  that  she 
should  have  children:  Held,  that  the 
absolute  interest,  given  to  her  in  the  first 
instance,  remained  intact,  and  that  she 
was  entitled  to  payment  Lyddon  v. 
Ellison.  voL  19,  p.  565 

19.  A  testator    bequeathed  his  residuary 
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estate  to  his  wife,  "her  executors,  ad- 
ministrators and  assigns,"  but  if  she  died 
intestate,  then  his  will  was,  that  it  should 
be  bequeathed  to  A,  and  B.  The  wife 
predeceased  the  testator.  Held  (inde- 
pendently of  that  circumstance)  that  the 
gift  over,  after  an  absolute  interest,  was 
void.    Hugket  t.  EUU,       vol.  20,  p.  198 

20.  The  testator  devised  hitf  real  and  per- 
sonal estate  to  trustees  to  convert  and 
invest,  and  pay  the  income  to  his  dauf^fhter 
for  life,  and  after  her  decease,  to  divide 
the  liind  among  **  all  her  children  then 
living,*'  provided  all  such  children  may 
then  have  attained  twenty«one ;  if  not, 
he  directed  the  fund  to  be  placed  out  at 
interest,  and  the  interest,  &c.  to  be  ap- 
plied for  the  maintenance  and  bringing 
up  of  all  such  children,  until  the  youngest 
should  attain  twenty- one,  when  the  fund 
was  to  h«  divided  amongst  such  children 
as  should  be  then  living  and  the  issue  of 
such  of  them  as  should  be  dead,  the  issue 
to  take  their  parent's  share.  Held,  that 
a  child  who  survived  the  mother,  attained 
twenty -one,  but  died  before  the  youngest 
attained  twenty-one,  took  an  absolute 
tuted  interest.    Brocklebank  v.  Johntan. 

vol.  20,  p.  205 

21.  A  testator,  by  virtue  of  a  power,  ap- 
'  pointed  a  fund  to  trustees  for  his  four 

children,  in  four  equal  portions  and  sub- 
ject to  Uie  trusts  thereinafter  contained 
respecting  his  own  residuary  estate.  Some 
of  those  trusts  were  to  the  children  for 
lifie,  with  remainder  to  their  children,  and 
(as  regarded  the  fund  subject  to  the 
power)  the  appointment  to  grandchildren 
was  void  for  remoteness.  Held,  that  the 
children  took  absolutely  in  the  first  in- 
stance, and  that  the  subsequent  attempt 
to  limU  the  absolute  gift  being  void,  the 
children  tpok  the  fund  absolutely.  Slephem 
V.  OadMden,  vol.  20,  p.  463 

22.  A  tesUtor  gave  a  fund  to  A.  for  life, 
and  afterwards  to  his  surviving  children, 
but  if  he  died  without  any,  he  gave  one- 
half  of  it  **  to  be  disposed  of  as  if.  should 
think  proper."  The  son  never  married. 
Held,  that  he  took  an  absolute  interest 
in  the  one-half,  and  not  a  life  interest, 
with  a  power  of  appointment.  In  re 
Maxwell's  fTUl,  vol.  24,  p.  246 

2S.  Bequest  of  1,000/.  to  a  married  woman 
for  her  own  use,  nevertheless,  during  her 
life,  to  pay  the  ditndends,  during  her  life, 
for  her  separate  use,  independent  of  any 
husband.  Held,  an  absolute  interest. 
Gumejf  T.  Geggs.  vol.  25,  p.  834 

24.  Appointment  to  A.  B.  (an  object  of  a 
power),  to  be  settled  for  her  separate  use, 
and  to  be  divided,  af  her  death,  amongst 
her  children.  The  gift  to  the  children 
being  void,  they  not  being  objects.  Held, 
that  i#.  B.  took  for  life  onlv,  and  not  an 
absolute  interest  ineffectually  attempted 
to  be  cut  dowu.    Reid  v.  Reid. 

vol  25,  p.  469 


25.  A  testator  devised  real  and  personal 
estate  to  il.  for  life,  with  a  direction  to 
the  executors,  after  if.'s  death,  to  divide 
it  amongst  all  her  children  and  their  law- 
ful. ufM,  share  and  share  alike.  There 
was  a  gift  over  of  the  leaseholds  to  other 
persons  on  a  total  failure  of  issue  of  the 
children.  Held,  that  the  children  took 
estates  in  tail  in  the  realty,  and  absolute 
interest  in  the  personalty,  and  that  cross 
remainders  were  not  to  be  implied  in  re- 
gard to  the  leaseholds.    Beeater  v.  Novel- 

vol.  25,  p.  551 

26.  A  testator  directed  that,  as  his  sons 
attained  twenty- five,  his  executors  should 
pay  them  a  share  of  his  estate  and  effecta. 
It  being  his  will  that  his  sons  and  daugh- 
ters should  receive  equal  shares  of  his 
estate.  And  as  his  daughters  attained 
twenty- five,  the  executors  were  to  invest 
1,000/.  each  for  them  for  life,  and  to 
pay  the  difference  between  this  and  their 
share  tq  them.  In  case  any  daughter 
*'  should  die  without  issue,"  the  1,000/. 
was  to  be  divided  "  amongst  such  of  his 
children  as  might  be  then  living,  and  the 
issue  of  such  as  mi^ht  be  dead,  share  and 
share  alike,"  the  issue  to  take  the  like 
share  as  the  parent  would,  if  living,  have 
been  entitled  to.  Held,  that  the  gift 
over  was  on  an  indefinite  failure  of  issue ; 
that  there  was  an  absolute  gift  of  the 
1,000/.  in  the  first  instance  to  the  daugh- 
ters, which  had  not  effectually  been  cut 
down,  and  that  the  daughters  were  abso- 
lutely entitled  to  the  1,000/.  Webster  v. 
Parr.  vol.  26,  p.  236 

27.  Bequest  of  personalty  to  four  daughters 
"  and  their  issue."  Held,  that  they  took 
absolutely.    Re  Sianhope*s  Trusts, 

vol.  27,  p.  201 

28.  A  testator  gave  the  interest  of  all  his 
money  in  the  funds  to  his  daughter  C.  5., 
and  he  desired  his  outatanding  money  to 
be  put  into  the  funds.  He  then  desired 
the  interest  of  the  moneys  directed  to  be 
put  into  the  funds  to  be  paid  to  his 
daughter  6*.  5.,  *'  as  and  for  her  own  and 
issue's  proper  moneys."  But  in  the  event 
of  her  dying  without  istue,  he  desired 
the  whole  of  his  funded  property  to  be 
divided  between  his  brothers  and  sisters 
and  their  children.  C.  S.  died  without 
issue.  Held,  that  she  took  the  funds 
absolutely,  and  that  the  gift  over  was 
inoperative.    Re  Andrew's  IViil. 

vol.  27,  p«  608 

29.  A  testator  bequeathed  his  residue  to 
his  wife,  "  with  power  for  her  to  dispose 
of  the  same"  amongst  his  children,  or 
any  of  them,  for  such  interest,  temporary 
or  lasting,  as  she  should  see  most  fitting. 
Held,  that  the  wife  took  absolutely. 
Howorth  V.  Dewell.  vol.  29,  p.  18 

80.  A  testator  directed  his  executors  to 
raise  a  legacy  ••  to  or  in  trust  for  his  son." 
It  was  to  be  invested  in  the  names  of 
trustees,  and  life  annuities  were  given  to 
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the  ton  and  bis  wife  out  of  the  ioeome, 
and  interetts  were  given  to  the  children 
of  the  son  and  to  their  issue,  with  gifts 
oyer.  Held,  that  there  was  an  absolate 
gift  to  the  son  cut  dawn  to  the  limited 
extent  of  the  subsequent  gifts.  Salmon 
▼.  Saimam,  voL  29,  p.  27 

81.  Bequest  of  a  residue  to  the  testatrix's 
fether,  "to  spend  both  principal  and 
interest  or  any  part  of  it  during  hia  life- 
time ;"  should  he  "  not  spend  the  pro. 
pertj,"  then  in  trust  for  the  testatrix's 
sisters.  Held,  that  the  bequest  to  the 
father  was  ahsolate,  and  that  the  gift  over 
was  inconsistent  with  it  and  inoperative. 
Henderaan  v.  Croti,  voL  29,  p.  216 

82.  A  testator  bequeathed  leaseholds  to 
trustees,  upon  trust  to  pay  the  rents  to 
his  dau^ter  for  her  Separate  use  [without 
limit],  but  in  case  she  should  die  before 
the  expiration  of  the  lease,  then  upon 
trust  to  accumulate  the  rents  for  her 
children*  She  netter  had  any  children. 
Held,  that  she  took  the  whole  interest  in 
the  leaseholdiL     Watkint  v.  Wettan. 

voL  82,  p.  238 
^Z,  Bequest  of  *'  the  use  of  the  book  debt 
or  capital"  employed  in  the  testator's 
trade  at  his  death.  Held,  upon  the  con- 
text, to  pau  the  absolute  interest  therein. 
Terry  v.  Terry,  vol.  83,  p.  282 

84.  Bequest  to  A,  B,,  an  unmarried  lady, 
for  life,  for  her  separate  use,  with  re- 
mainder to  her  children,  and  in  default 
to  her  absolutely  if  she  survived  her  hus- 
band, but  if  she  should  die  in  his  life- 
time, then  as  she  should  appoint  by  will, 
and  in  default  for  her  next  of  kin.  A,  B, 
died  without  ever  having  married.  Held, 
that  in  the  events  which  had  happened 
A,  B,  took  an  absolute  interest,  and  that 
her  executors  were  entitled  to  the  legacy. 
Brock  V.  Bradley,  voL  S3,  p.  670 

85.  A  testator  gave  an  absolute  interest  to 
a  married  daughter,  and  afterwards  super- 
added a  direction  to  accumulate  the  fund 
during  the  life  of  her  husband  for  the 
benefit  of  herself  and  her  children.  The 
direction  to  accumulate  becoming  void 
at  the  end  of  twenty-one  years.  Held, 
that  Uie  daughter  was  entitled  absolutely 
Co  the  subsequent  income  until  the  death 
of  her  husband.     Coombe  v.  Hughet. 

vol.  84,  p.  127 
i6.  Leaseholds  were  by  deed  conveyed  to 
trustees,  in  trust  for  the  settlor  for  life, 
and  after  her  decease  in  trust  to  assign 
them  to  Thomas,  his  executors,  &c.  "  ab- 
solutely." But  if  Thomoi  should  die 
without  leaving  any  child  living  at  the 
time  of  his  decease,  then  in  trust  to 
assign  to  Philip,  &c.  8rc.  Held,  on  the 
context,  that  the  death  referred  to  was 
not  confined  to  a  death  in  the  life  of  the 
tenant  for  life,  and  that  Thomas  did  not, 
upon  the  death  of  the  settlor,  become 
absolutely  entitled  to  the  leaseholds. 
Milner  v.  MUner,  vol.  84,  p.  276 


87.  Beqocst  of  an  amntdiy  to  J,  and  B,^ 
and  to  the  survivor  for  life;  and  if  A, 
should  have  any  '*  children,"  then  to  be 
equally  divided  between  them ;  but  if  A, 
should  die  "  without  lawful  iasue,"  then 
to  B,  and  his  heirs  for  ever.  Held,  that 
the  children  of  A,  took  absolute  interests 
in  a  perpetual  annuity.  Bebuuon  ▼.  Hmnt* 

vol.  4,  p.  460 

86.  A  testator  gave  his  personal  and  landed 
estates  to  A.  for  life,  and  afterwards  to 
B,  for  life,  and  then  to  the  eldest  son  of 
CL,  and  afterwards  to  his  second,  third, 
or  any  later  sons  he  might  have  by  Z)., 
and  then  to  the  eldest  son  and  other  sons 
saccessively  of  E. ;  but  all  these  to  be 
subject  to  the  out  payments  and  legacies 
following.  The  testator  declared,  "  that 
if  the  legacies  and  conditions  of  his  will 
were  not  complied  with  exactly,  then  he 
left  all  the  advantages  of  it  to  the  next 
person  in  succession,  subject  to  those 
legacies,  and  so  on,  unless  diey  were  dis- 
charged." He  gave  many  legacies  and 
annuities  by  thirteen  codicils,  which,  if 
not  paid,  those  who  were  to  inherit  his 
personal  estate  were  to  be  subject  to  the 
penalties  in  his  will,  and  his  personal 
estate  was  to  go  to  the  next  he  nad  en- 
tailed it  on.  C  had  several  sons.  Held, 
that  subject  to  the  prior  life  esutes,  the 
eldest  son  of  C.  took  the  personal  esute 
absolutely.    Byng  v.  Lord  Strqfford. 

vol.  5,  p.  55B 

89.  The  first  legatee  of  a  quasi  esUte  tail 
in  personalty  takes  the  absolute  interest, 
notwithstanding  a  manifest  and  avowed 
intention  to  give  a  succession  of  limited 
interests.   IbUL 

40.  If  an  absolute  interest  be  given  upon 
an  express  condition,  which  may  be 
lawful  in  itself  but  is  incompatible  with 
the  free  enjoyment  of  the  property,  the 
Court  does  not  modify  the  absolute 
interest,  for  the  purpose  of  giving  effect 
to  the  condition,  but  declares  the  condi- 
tion void  for  the  purpose  of  supporting 
the  absolute  interest     Ibid, 

41.  If  a  testator  were  to  give  all  his  estate 
to  A,  in  fee,  and  then  to  B.  in  fee,  and 
afterwards  to  C.  in  fee,  or  to  give  all  his 
personal  estate  to  A,,  and  then  to  B,, 
and  afterwards  to  C,  there  is  no  rule  of 
constructionr  authorizing  the  Court  to 
restrict  the  estate  given  to  A.  to  a,  life 
interest  for  the  purpose  of  giving  effect 
to  the  gifu  to  B.  and  C.    Ibid. 

42.  Absolute  interest  cut  down  to  a  life  inte- 
rest for  a  limited  purpose,  held  to  remain 
absolute  upon  failure  of  that  purpose. 
WinckfDorthv,  Winekworth.    vol.  8,  p.  576 

48.  A  testator  bequeathed  his  residuary 
estate,  in  terms  which,  in  the  first  in- 
stance, gave  absolute  interests  to  his 
children,  but  be  directed  that  half  only 
of  his  daughters'  shares  should  be  trans- 
ferred to  his  daughters  at  twenty-one  or 
marriage^  and  the  other  settled  on  them 
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for  life,  with  remainder  to  their  children. 
There  were  gifts  over  in  events  which 
did  not  happen.  A  daughter  attained 
tweoty-one  and  died  without  having  been 
narried.  Held,  that,  as  to  her  moiety 
directed  to  be  settled,  she  had  an  abso- 
lute  interest,  subject  to  the  righu  of  her 
children,  and  there  being  none,  her 
represenutives  were  entitled  to  that 
moiety.     Winckwwth  v.  Winekworth, 

vol.  8,  p.  576 
4i.  A  testator  gave  the  income  of  his  pro- 
pertv  to  P,  and  two  other  perM>ns  suc- 
cessively for  life,  and  on  the  death  of 
the  survivor,  he  gave  all  his  property  to 
the  eldest  son  then  living  of  ^.,  his 
executors,  administrators  and  assigns. 
IT.  had  three  sons,  of  whom  9f,  If.  was 
the  eldest.  The  testator  by  a  codicil 
revoked  so  much  of  his  will  as  related  to 
W.  W.,  ••  and  left  P.,  on  the  death  of  the 
tenants  for  life,  in  the  full  enjoyment  of 
all  his  property."  Held,  that  the  gift  to 
P.  in  the  codicil  enlarged  bis  life  estate 
into  absolute  ownership,  and  being  in- 
consistent with  the  gift  to  the  eldest  son 
of  9P,,  revoked  it,  whether  the  revocation 
of  the  gift  to  W.  W.  operated  as  a  revo- 
cation of  the  gift  to  the  **  eldest  son  of  W.** 
or  not.     Wells  v.  fVtlU,      vol.  17,  p.  490 

45.  A  testator  bequeathed  one*third  of  bis 
residue  to  his  daughter,  her  executors, 
&c,  to  be  vested  at  twenty* one,  but  not 
to  be  payable  until  twenty-five.  He 
declared  it  should  not  be  subject  to 
the  control  of  any  husband,  but  should 
devolve  and  be  settled  by  deed  upon  her 
as  %,fewkB  aole,  and  that  the  income  should 
not  be  anticipated ;  and  that  until  her 
marriage  she  should  only  be  entitled  to 
receive  the  dividends  and  retain  the 
power  to  bequeath  the  capital  by  will. 
The  daughter  being  unmarried.  Held, 
that  she  took  absolutely,  and  was  entitled 
to  payment  of  the  fund  out  of  Court  on 
attaining  twenty-one.  Re  Young* t  SetiU' 
menu  vol.  18,  p.  199 

46.  A  bequest  to  P.  P.  of  60/.  a  year  out  of 
the  \L  per  cent,  bank  stock,  followed  by 
a  direction  that  it  was  not  to  be  sold  till 
after  the  death  of  P,  P.  and  his  wife,  nor 
until  his  youngest  child  should  attain 
twenty-one,  is  in  point  of  duration  a  per- 
petual annuity,  and  semble  is  an  absolute 
gift  to  P.  P,    Pawion  v.  Pawson. 

vol.  19,  p.  146 
See  Annuity. 

47.  Bequest  of  residuarv  personal  estate  in 
trust  for  testator's  wife  for  life,  and  on 
her  death  to  pay,  &c.  to  his  son  C  A.  on 
his  attaining  twenty-one.  But  if  he 
should  depart  this  life  before  the  wife 
"or"  before  attaining  twenty-one,  then 
in  trust  for  the  Defendants.  Maintenance 
to,  and  a  power  to  advance  C.  if.  were 
also  given.  C  A,  attained  twenty- one, 
but  died  in  the  wife's  lifetime.     Held, 


that  *'or*'  was  to  be  read  <'and,"  and 
that  the  son  took  an  absolute  vested 
interest  on  attaining  twenty- one.  Bentley 
V.  Meeek,  vol.  25,  p.  197 

See  '«  Or  "  read  "  And."] 

48.  Where  there  is  an  absolute  appoint- 
ment to  jt,,  an  object  of  the  power,  fol- 
lowed  by  a  qualification  limiting  the 
interest  of  j#.  to  a  life  interest,  with 
remainder  to  persons  not  objects  of  the 
power,  the  latter  being  void,  J,  takes 
absolutely  under  the  prior  appointment. 
Gerrard  v.  Bmiler,  voL  20,  p.  541 

49.  A  testatrix,  having  a  power  to  appoint 
a  fiind  to  her  children,  appointed  it  in 
this  form  :  '*  Amongst  my  children,  if., 
J9.,  C.  and  />.,  the  share  of  J,  to  be  upon 
the  trusts  of  her  marriage  settlement, 
and  to  be  paid  to  the  trustees  thereof." 
if.  was  the  only  person  in  the  marriage 
settlement  within  the  power.  Held,  that 
she  took  her  share  absolutely.    Ibid. 

50.  A  testator  made  an  indefinite  bequest 
of  the  interest  of  his  residue  to  a  class  of 
children  equally,  with  a  declaration  that 
they  should  have  the  right  to  will  away 
their  shares  on  their  deaths.  There  was 
a  gift  over,  if  they  should  omit  to  make 
their  wills.  Held,  that  they  took  abso- 
lute vested  interests,  and  not  a  life  in- 
terest, with  a  power  to  bequeath,  and 
that  the  gift  over  was  void  for  repug- 
nancy.    Weak  V.  OUive.    vol.  32,  p.  421 


ABSTRACT. 

1.  All  objections  to  a  title  were  to  be  taken 
within  twenty-one  days  from  the  delivery 
of  the  abstract,  or  be  deemed  waived,  and 
time  was,  in  that  respect,  to  be  considered 
the  essence  of  the  contract.  Held,  that 
the  twenty-one  days  did  not  begin  to  run 
until  a  perfect  abstract  had  been  de- 
livered.    Hobson  V.  Bell.       vol.  2,  p.  17 

2.  The  costs  of  an  abstract  of  a  deed  pre- 
pared to  accompany  a  case  submitted  to 
counsel  disallowed  under  the  circum- 
stances.    In  re  Pender.      vol.  10,  p.  390 

3.  In  taxation,  abstracts  are  ordinarily 
passed  if  they  contain  eight  folios  on  an 
average ;  but  the  strict  rule  is,  that  they 
should  contain  ten  folios.    In  re  Walsh. 

vol.  12,  p.  490 

4.  Taxation  of  a  paid  bill  sought  on  the 
ground  of  overcharge  in  abstracts  con- 
taining less  than  ten  folios  refused,  the 
practice  being  in  uncertainty  and  there 
being  no  pressure  or  surprise.    Ibid, 

5.  Explanatory  notes  of  the  Taxing  Master 
as  to  the  charge  for  abstracts,  &c.  &c. 

Ibid. 

6.  A  bill  by  an  incumbrancer  of  an  alleged 
remainderman  against  the  tenant  for  life 
for  production  of  the  title-deeds,  and  in- 
volving questions  of  title,  was  dismissed 
with  costs.    Upon  the  taxation,  a  charge 
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ACCELERATION. 

1.  A  testator  deviaed  an  estate  to  J.  for 
life,  and  from  **aDd  immediately  alter 
his  decease  "  to  B.  in  taiL  By  a  codicil, 
be  revoked  the  derise  to  A^  and  in  liea 
gave  him  an  annuity.  Held,  that  there 
was  no  intestacy  as  to  A.%  life  estate,  so 
as  to  entitle  A.  (the  heir)  to  taho  it  as 
undisposed  of,  but  that  B'%  estate  was 
accelerated.    Lanuou  ▼.  Lauuom. 

ToL  18,  p.  1 

2.  The  testatrix  directed  so  much  of  a  sum 
of  money  as  would  produce  lOOi.  a  year 
to  be  set  apart,  and  the  100/.  a  year  paid 
to  A.  for  life,  and  that  after  her  death  the 
capital  should  be  divided  among  the 
children  of  B.  By  a  codicil  she  revoked 
the  bequest  of  the  100/.  a  year  to  A, 
Held,  that  the  gift  to  the  children  of  B, 
was  thereby  accelerated.  Eavetiqf  ▼. 
Austin,  YoL  19,  p.  591 

8.  An  appointment  was  made  to  a  person 
not  an  object  of  apower,  with  remainder 
to  an  object  The  first  appointment 
being  Toid,  it  was  held,  that  the  second 
was  not  accelerated,  but  failed  with  the 
first.    Beid  t.  Reid.  Yol.  25,  p.  469 

4.  The  eontingeni  estate  of  a  remainder- 
man was  not  allowed  to  be  accelerated, 
for  the  purpose  of  giving  him  a  right  to 
rent  accrued  prior  to  the  time  when  hia 
estate  took  effect.  Where,  therefore,  an 
estate  was  limited  to  the  children  of  A,, 
bom  within  fifteen  vears,  with  remainder 
to  the  Plaintiff,  and  A,  had  no  child,  but 
the  fifteen  years  had  not  expired,  it  was 
held,  that  the  Plaintiff  had  no  right  to  the 
present  rents.    Sydney  y.  Wilmer, 

▼ol.  25,  p.  260 

5.  An  estate  was  devised  to  trustees  K>r  500 
years,  with  remainder  to  persons  still 
unborn,  with  remainder  to  the  Plaintiff. 
The  trustaet  had  active  duties  as  to  the 


was  made  for  an  ahstraff  of  tidc^deab. 
Held,  that  the  wwd  "abstract"  was 
intentionally  omitted  from  the  I20th 
General  Order  of  Jf^,  1845  (Ord.  xL  82), 
and  that  the  chaige  for  the  abstract  eould 
not  be  allowed  tf  it  exceeded  that  of  a 
copy  of  the  docnments;  secondly,  that 
no  such  charge  coold  be  allowed  far  an 
abstract  made  before  the  soit,  dioiigfa 
with  a  view  to  an  aiTangement  bctweeu 
the  same  parties ;  hot  thirdly,  that  a  copy 
of  it  for  the  use  of  the  counsel  who  pre- 
pared the  answer  might  be  allowed.  />•- 
vis^,EarlofDy$art,    (No.  2.) 

▼oL  21,  p.  124 
7.  A  second  (air  copy  of  abstract  is  not 
allowed  except  under  special  drcnm- 
stances,  as  when  the  notes  of  counsel 
render  the  copy  laid  before  him  wholly 
unfit  to  go  to  the  purchaser.    Bmauey  v. 

▼oL  21,  p.  40 


of  dbe  calBie  and  large  dSs^ 
powers,  and  they  were  autho- 
rised, **  daring  the  nunoritr  of  any  psrsoa 
ahaolutriy  or  prcsomptivciy  entitled,*'  to 
apply  the  surplns  income  far  the  bciiefit 
OT  sodi  pcvaoo,  accumulating  die  suqplns. 
Held,  diat  die  Plaintiff,  who  had  attained 
her  majority,  had  no  right  to  any  part  of 
the  surplus  rentt  accruing  prior  to  her 
estate  heroming  vested  in  pooseasion. 
Sydmgy  ▼.  Wiimer.  yoL  25,  p.  260 

B,  A.  B.  who  was  tenant  for  life,  with  re- 
mainder to  his  nsoe  in  tail,  foriCrited  his 
estate  before  he  had  any  issue.  Held, 
upon  the  intention  apparent  on  an  eweem^ 
Ury  instrument,  that  the  next  remainder- 
man  thcrevfion  became  entitled  to  the 
rentt  until  A.  &  died  or  had  iasue. 
jyBymemri  y.  Gregory.        yoL  84,  p.  ZB 

7.  Bequest  of  a  moiety  of  a  residue  to  A* 
for  ttfe,  and  of  the  other  moiety  to  B.  for 
life,  *'and  from  and  immediately  after" 
the  decease  of  ^.  and  K,  to  stand  poa- 
sessed  *'  of  all  my  personal  estate  "  in  trust 
for  eight  granddiildrcn.  A.  died  and  B. 
was  hying.  Held,  that  the  moietf  en- 
joyed by  A.  became  immediately  divisible 
amongst  the  grandchildren.  Sareiv.SareL 

yoL  28,  p.  87 
l^rner  y.  ffkitiaktr.      yol.  28.  p.  196 

8.  Distinction  between  aoceleradng  powers 
to  charge  and  powen  of  sale.  TVael/  v. 
Tyuan.  yol.  21,  p.  487 


ACCEPTANCE  OF  TITLE. 

[&•  WAiyxa.] 

1.  Where  a  purchaser  accepta  the  tide,  he  IB 
only  bound  to  the  extent  to  which  he  has 
been  made  cognisant  of  it.  Bou^Seld  y. 
Hodges.  yol.  ZZ,  p.  90 

2.  A  purchaser  having  retained  the  ab- 
stract for  aome  dme,  made  no  objections 
to  the  dUe,  but  simply  required  the 
vendor  to  verify  the  abstract  with  the 
tide-deeda.  Held,  that  he  must  be 
deemed  to  have  accepted  the  title.  Pegg 
y.  Wisden.  voL  16,  p.  289 

8w  Prima  facie  taking  possession,  after  an 
abstract  has  been  delivered,  is  a  waiver 
of  the  objecdons  appearing  on  the  ab- 
stract.   Bown  V.  Stenson,      vol.  24,  p.  681 

4.  Taking  possession  of  a  mine  by  intended 
lessee  held  not  to  be  an  acceptance  of 
the  tide.    Haywood  v.  Cope. 

vol.  25,  p.  140 

5.  Even  after  mat  delay  and  acquiescence, 
the  Court  will  not  compel  a  purchaser  to 
complete,  if  the  dde  appears  to  be  mani- 
festly bad.     Blackford  v.  Kirkpatriek. 

vol.  6,  p.  282 


ACCIDENT. 
[See  Breach  op  Trust,  42  s   Lost  In- 

BTRUMBMT.] 
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ACCOUNT. 

[See  Discovert,  Mortoaoor  and  Mort- 
,  OA6EK  (Accounts),  Partnership  (Ac- 
counts).] 

1.  It  is  not  necessary  for  a  Plaintiff  in  a 
bill  for  an  account,  to  submit  to  account 
himself;  a  demurrer  on  the  ground  of 
the  omission  of  such  a  submission  was 
therefore  oyemiled.    Clarke  ▼.  Tipping, 

vol.  4,  p.  588 

2.  The  Court  refused  to  open  accounts, 
though  of  a  general  and  summary  na- 
ture, not  containing  the  items,  which  had 
been  rendered  by  a  surviving  partner  to 
the  representatives  of  a  deceased  partner, 
sod  Dad  remained  unauestioned  for 
twenty-two  years,  but  it  decreed  an  ac- 
count limited  to  the  subsequent  receipts 
of  the -surviving  partner  which  it  was  ad- 
mitted had  takeo  place.     Scott  v.  Milne. 

vol.  5,  p.  215 
8.  Where  a  bill  for  an  account  which  relies 
on  certain  items  as  the  ground  for  trans- 
ferring the  matter  Irom  the  jurisdiction 
of  a  court  of  law  to  that  of  equity,  also 
contains  a  general  vague  charge  of  there 
being  voluminous  and  intricate  accounts 
between  the  parties ;  then,  if  the  Plaintiff 
fails  in  supporting'  his  equity  upon  the 
particular  items,  he  cannot  maintain  the 
bill  against  a  demurrer  upon  Uie  latter 
vague  charges.     Darth^z  v.  Clemens, 

vol.  6,  p.  165 
Padwiek  v.  Hurst.  vol.  16,  p.  575 

4.  A  husband  carried  on  the  business  of  a 
victualler  with  stock,  &c  which  formed 
the  separate  estate  of  the  wife ;  in  carry- 
ing on  the  business  he  disposed  of  the 
consumable  stock,  and  substituted  similar 
articles,  and  at  a  subsequent  period  he 
■old  the  stock  and  business.  By  the  de- 
cree  an  account  was  directed  against  the 
husband  of  the  stock  comprised  in  the 
settlement  and  sold.  Held,  that  the 
Master  properly  included  the  substituted 
stock  in  the  account.    England  v.  Dounu. 

vol.  6,  p.  269 

5.  In  charity  informations,  the  account  is 
umetimes  carried  back  to  the  date  of  the 
report  of  the  charity  commissioners,  some- 
times it  is  directed  from  the  filing  the 
information,  and  sometimes  from  the  de* 
cree,  according  to  the  circumstances  of 
each  case.  The  Jltorney-Oeneral  v.  The 
Drapers*  Company.  vol.  6,  p.  882 

6.  Partnership  accounts  having  been  di- 
rected to  bie  taken  by  the  Master,  in  a 
case  in  which  some  of  the  books  had 
been  lost,  the  Court  directed  the  Master, 
if  it  should  appear  in  taking  the  account 
that  any  necessary  books,  &c.  should  be 
wanting,  to  report  the  same  specially; 
and  whether,  in  consequence  of  the  want 
•/such  books,  he  was  unable  to  proceed 
satisfactorily  in  taking  the  accounts. 
Millar  v.  Craig.  voL  6,  p.  438 

See  Turner  v.  Coney,       vtl.  5,  p.  515 


7.  Difficulty  in  making  a  decree  against 
parties,  depending  on  the  result  of  ac- 
counts, which  could  not  be  satisfactorily 
taken,  in  consequence  of  the  loss  of  the 
books  of  account.    Rowley  v.  Adams. 

vol.  7,  p.  Z95 

8.  A  testator  gave  large  legacies  out  of 
his  "  surplus  capital."  By  the  decree 
special  accounts  and  inquiries  were  di- 
rected; but  the  Master  was  unable  to 
take  the  accounts,  by  reason  of  the  non- 

E reduction  of  the  books.  He  found, 
owever,  on  the  imperfect  evidence 
before  him,  large  sums  due  to  the  testator, 
and  large  partnership  assets,  which,  how- 
ever varied  in  each  of  his  three  reports : 
he  also  found  that  the  executors  might, 
with  due  diligence,  &c.,  hsve  possessed 
themselves,  out  of  the  partnership  pro- 
perty, of  sufficient  to  pay  the  two  legacies. 
The  Court,  however,  was  of  opinion,  that 
there  was  no  reason  for  thinking  that  the 
testator's  surplus  capital  could,  if  at  all, 
have  been  realized  without  putting  an 
end  to  the  business,  which  the  executors, 
under  the  circumstances,  were  not  bound 
to  do ;  that  though  the  executors  had  not 
fully  or  properly  performed  their  duty, 
still  it  was  more  a  matter  of  conjecture 
than  of  proof  what  the  assets  and  lia- 
bilities were :  that  the  results  were  not 
accurate  or  approaching  to  accuracy, 
and  that  it  had  not  been  satiBfactorily 
made  out,  either  that  there  were  partner- 
ship assets,  out  of  which  the  legacies 
could  have  been  recovered  or  secured, 
nor  that  the  assets  were  such  as  to  make 
it  impracticable  for  the  executors  to  ob- 
tain payment  of  the  legacies.  The  Court, 
in  this  state  of  things,  declined  to  charge 
the  executors.  Ibid, 

9.  A  builder  entered  into  a  contract  to 
build  an  union  workhouse  on  certain 
specified  terms,  but  became  bankrupt 
before  it  was  completed,  and  it  was 
finitihed  by  the  guardians.  A  bill  by 
the  assignees  to  have  an  account  taken 
of  what  had  been  done  was  dismissed 
with  costs,  on  the  ground  that  it  was  not 
a  proper  subject  for  a  suit  in  equity. 
Ambrose  v.  Dunmow  Union,   voL  9,  p.  508 

10.  Under  a  decree  to  take  an  account  of 
the  testator's  debts,  and  to  compute  in- 
terest on  such  of  his  debts  as  carried  in- 
terest, the  Master  has  not  jurisdiction  to 
allow  a  compensation  to  a  party  for  un^ 
liquidated  damages  on  a  breach  of  cove- 
nant; but,  upon  an  application  to  the 
Court,  proper  directions  will  be  given 
for  the  investigation  of  such  a  claim. 
Cox  V.  King.  vol.  9,  p.  530 

11.  A  person  died  intestate.  His  brother 
took  out  administration,  and  placed  him- 
self in  loco  parentis  to  the  intestate's 
children.  One  of  theip  attained  twenty- 
one  in  September,  1823,  and,  in  May, 
1825,  came  to  a  settlement  of  account 
with  the  administrator,  which  he  signed 
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and  confirmed,  and,  in  Jatmary,  1828, 
be  received  his  share  of  the  estate.  In 
September f  1843,  be  filed  a  bill  to  open 
the  account.  Many  errors  were  shewn 
to  exist  in  the  account,  some  of  the  items 
of  which  appeared  to  be  fictitious;  and, 
although  forty  years  bad  elapsed  since 
the  death  of  the  intesute,  twenty  years 
since  the  Plaintiff  attained  twenty-one, 
seventeen  years  since  the  settlement  of 
the  account,  and  more  than  two  since  the 
discovery  of  the  errors,  yet  the  Court, 
having  regard  to  the  nature  and  extent 
of  the  errors,  the  relation  between  the 
parties,  and  the  influence  of  the  adminis- 
trator over  the  Plaintiff,  refused  to  limit 
the  relief  to  a  right  to  surcharge  and 
falsify  the  account,  but  set  it  aside  alto- 
gether, and  directed  the  accounts  to  be 
taken,  with  Special  inquiries.  AUfirey  v. 
Altfrey,  vol.  10,  p.  353 

12.  The  fact  of  a  person  receiving  money 
for  his  principal,  and  paying  money  for 
him  or  to  him,  and  lending  him  mone^, 
where  the  account  consists  simply  m 
receipts  and  payments  by  the  agent,  to  or 
on  behalf  of  the  principal,  does  not  con- 
stitute a  case  of  mutual  accounts,  so  as 
to  justify  the  agent  in  filing  a  bill  against 
bis  principal  for  an  account  Padwiek 
V.  Hnrtt.  vol.  18,  p.  575 

13.  An  agent  is  liable  to  account  only  to 
his  principal,  and  the  case  of  a  charity 
forms  no  exception  to  the  rule.  The 
Attorney-General  v.  The  Earl  qf  Chester-- 
JUU.  voL  18,  p.  596 

14.  The  trustee  of  a  charity  managed  its 
affairs  by  an  agent,  who  received  the  in- 
come, and  had  the  title-deeds  in  his 
possession.  The  agent  was  made  a 
party  to  an  information  for  an  account 
and  a  scheme.  Held,  on  demurrer,  that 
he  was  not  a  proper  party.    Ibid. 

15.  Where  a  wrong  has  been  committed, 
the  wrong-doer  must  suffer  from  the 
impossibility  of  accurately  ascertaining 
the  amount  of  damage.  Therefore  where 
an  account  of  the  equitable  waste  com- 
mitted by  a  tenant  for  life  was  directed 
to  be  taken  against  his  executors,  which 
It  was  found  impossible  to  take  accurately, 
and  the  Master  had  arbitrarily  charged 
the  executors,  his  report  was  supported. 
The  Duke  of  Leeds  v.  The  Earl  rf  Amherst. 

vol.  20,  p.  239 

16.  A.  B.  who  was  both  heir  and  adminis- 
trator, gave  to  a  creditor  of  the  intestate 
a  mortgage  on  the  descended  estate  for 
his  debt,  which  he  covenanted  to  pay. 
The  creditor  thereupon  save  to  A,  li,,  as 
administrator,  a  receipt  for  the  debt,  but 
DO  money  passed.  Held,  in  taking  an 
account  of  the  personal  estate  of  the  in- 
testate as  against  A.  B.,  that  he  was  en- 
titled  to  charge  the  amount  of  this  debt 
as  a  payment  out  of  the  personal  estate. 
George  v.  George.    (No.  2.) 

vol.  35,  p.  382 


17*  A  large  shareholder  was  the  manager 
of  the  affairs  of  a  company.  He  ren- 
dered accounts  regularly  from  1826  to 
his  death  in  1851.  These  accounts  were 
not  challenged  in  his  life,  but  after  his 
death  items  exceeding  2,000/.  a  year 
were  questioned  by  the  company,  for 
which  no  vouchers  could  be  produced, 
and  no  satis&ctory  explanation  given. 
The  account  was  opened  for  the  whole 
period  of  twenty- five  years,  and  it  was 
directed  to  be  taken  with  special  direc- 
tions.     iSKaiii<oii  v.  Corron  Company. 

vol.  24.  p.  346 

18.  The  alteration  of  account- books  pott 
mem  motam  is  a  most  serious  and  repre- 

.hensible  circumstance.     Pole  v.  Leask, 
Leask  v.  Pole.  vol.  28,  p.  562 

19.  A  bill  by  one  of  several  projectors  of  an 
abortive  company  against  hia  co-pro- 
jectors for  repayment  of  monies  expended 
by  him  in  attempting  to  carry  out  the 
project  cannot  be  maintained;  the  bill 
should  pray  a  general  account  of  the  ex- 
penditure and  a  due  adjustment  between 
all  the  projectors.    Denton  v.  MacneU. 

vol.  35,  p.  652 

20.  Where  by  underground  working  the  De- 
fendant had  taken  the  coal  of  his  neigh- 
bour, the  Court  limited  the  account  to 
six  years,  but  intimated  that  the  amount 
wrongfully  abstracted  being  proved,  the 
onus  of  proof  would  lie  on  the  wrongdoer 
to  show  that  it  was  not*  taken  within  the 
six  years.    Dean  v.  ThwaUe. 

vol.  21,  p.  621 

21.  Semhte^  the  account  would  not  be  so 
limited,  if  the  coal  had  been  abstracted 
intentionally,  and  steps  had  been  taken 
to  conceal  the  fact  and  prevent  discovery. 

Ibid. 

22.  An  author  agreed  with  a  publisher  for 
the  publication  of  500  copies  of  his  work. 
The  work  was  published  and  an  account 
was  rendered,  presenting  no  intricacy. 
After  an  action  brought  by  the  publisher 
for  the  balance,  a  bill  was  filed  by  the 
author  to  have  theaccounttaken  in  equity, 
specifying  no  error  and  alleging  no  fraud. 
A  demurrer  was  allowed.  Barry  v. 
Stevens.  voL  31,  p.  258 


ACCOUNTANT. 

The  scale  of  charges  allowed  by  the  genera] 
order  in  bankruptcy  for  an  accountant 
and  his  clerks  adopted  in  taking  accounts 
in  chambers.    Meymott  v.  Meymott, 

vol.  33,  p.  590 


ACCOUNTANT-GENERAL. 

1.  A  cheque  of  the  Accountant-General 
was  alleged  to  have  been  accidentally 
destroyed :  the  Court,  though  not  satis- 
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fied  with  the  evidence  of  its  destruction, 
directed  the  issoe  of  a  new  cheque,  on  the 
groBod  that  the  other  cheque,  being  more 
than  a  year  old,  would  not  be  paid  if 
presented.     Taplor  y.  Serivens, 

vol.  1,  p.  571 

2.  Where  a  matter  is  pressing,  the  account- 
aot-general  will  grant  his  direction  to  pay 
money  into  the  Bank  hutanter,  Foley  ▼. 
S^^A,  Yol.  13,  p.  113 

J.  Prospective  q^der  fiw  payment  by  the 
aooonntant-general  to  the  tenant  for  life 
of  the  income  of  funds  hereafter  to  be 
paid  into  Court,  to  the  same  account.  In 
TM  Ckamberlam.  vol.  22,  p.  286 

4.  Aeeonntant-general  ordered  to  pay  the 
income  of  a  fund  in  Court  to  the  vicar  of 
S.  fiir  the  time  being.     In  re  Pearee. 

vol.  24,  p.  491 


ACCRUER. 

[&e Cross  Rsmaindbrs,  Rbfjerential 
Trusts.] 

1.  Accruing  share  held  to  go  over  with  the 
original  diare  by  force  of  the  words  **  part 
share  and  interest/'  A  testator  gave  his 
esute  to  one  for  life,  with  remainder  to 
her  children  equally,  with  a  gift  over  (in 
esse  of  the  death  of  any  child  in  the  life 
of  the  tenant  for  life),  of  the  "part  and 
psrts,  share  and  shares  and  interest"  of 
such  child  to  his  issue.  Held,  that  the 
gift  over  comprised  the  accrued  as  well 
ss  the  original  share.  Douglas  v.  Andrews. 

vol.  14,  p.  847 

2.  The  general  rule  is,  that  where  a  fund 
is  given  to  a  class  of  persons,  with  a  di- 
rection that  on  the  death  of  any  of  them 
their  "  shares"  are  to  go  over,  the  origi- 
nal and  not  the  accruing  shares  will  go 
over.  But  a  testator  may  express  a  con- 
trarv  intention  thus: — where  he  shews 
an  intention  to  keep  the  fund  "aggre- 
gate "  and  unsevered,  the  rule  does  not 
apply.     Ibid, 

S.  Bequest  to  four  equally,  "and  as  each 
dies,  bis  or  her  part  shall  be  equally 
divided  amongst  the  others  that's  living." 
Held,  that  the  accrued  shares  did  not  go 
over.     Goodwin  ▼.  Finlayson, 

vol.  25,  p.  65 

4.  The  word  "  share  "  alone,  when  there  is 
no  gift  over  of  the  whole  fund,  in  case  of 
the  failure  of  all  the  members  of  the  class, 
u  not  sufficient  to  carry  over  an  accrued 
share.     Evans  v.  Evans.       vol.  25,  p.  81 

5.  "Shares"  directed  to  go  over,  Held,  to 
include  accrued  shares,  from  the  circum> 
stance  of  there  being,  in  the  will,  an  in- 
tention, plainly  shewn,  of  keeping  the 
esute  together,  so  as  to  go  over  ulti- 
mately in  one  aggregate  mass.  Dutton 
V.  Crowdy.  vol.  83,  p.  272 


6.  A  testator  gave  his  estate  to  his  wife  and 
his  four  children  in  equal  proportions; 
but  his  wife  was  to  have  "  her  propor- 
tionate part"  for  her  life,  and  it  waa 
given  afterwards  to  the  four  children. 
And  as  to  "the  part  of  his  estates," 
thereinbefore  given  to  his  daughter,  she 
was  to  have  it  for  life,  with  remainder  to 
her  children.  Held,  that  the  **  part  '*  of 
the  daughter  included  her  share  in  the 
part  given  to  the  wife  for  life ;  and  that, 
therefore,  she  was  only  entitled  to  a  life 
interest  in  it.     Watson  v.  Pryee. 

vol.  84,  p.  71 


ACCUMULATION. 

1.  The  Thellusson  Act  (89  &  40  Geo.  8,  e. 
98),  which  permits  accumulation  during 
a  minority  does  not  permit  it  between 
the  death  of  the  teststor  and  the  com- 
mencement of  the  minority.  ElUs  v. 
Majttpeli.  vol.  8,  p.  587 

2.  The  Thellusson  Act  does  not  permit  ac- 
cumulation in  favour  of  any  person  who 
would  not,  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  annual  produce  of 
the  fund.    IMd, 

8.  A  testator  directed  the  accumulation  of 
the  whole  of  his  personal  estate  for  the 
benefit  of  his  grandchildren ;  and  he  gave 
to  his  wife  "  any  thing  which  he  might 
not  have  sufficiently  disposed  of."  Held, 
that  the  accumulations  of  the  fund,  which 
were  void  under  the  Thellusson  Act,  be- 
longed to  the  widow,  notwithstanding 
that  the  grandchildren  took  vested  in- 
terests.   Ibid. 

4.  A  testator  bequeathed  leaseholds  in 
Church  Street,  having  sixty  years  unex- 
pired, and  as  to  which  there  was  no  obli- 
gation on  the  part  of  the  lessor  to  renew, 
to  A.  for  life,  with  remainder  to  the 
children  she  should  leave,  and  in  default 
to  B.  He  bequeathed  to  trustees  other 
leaseholds,  upon  trust  to  accumulate  the 
rents,  until  the  leases  of  the  Church  Street 
property  "should  become  nearly  ex- 
pired;" and  then  to  apply  such  part 
thereof  as  should  be  necessary  in  the  re- 
newal of  the  Church  5^rMt  property,  "  for 
the  benefit  of  the  respective  persons  to 
whom  he  had  before,  by  his  will,  given 
the  same ;"  and  the  residue,  after  an- 
swering the  purpose  aforesaid,  he  gave  to 
his  residuary  legatees.  The  testator  died 
before  the  Thellusson  Act  came  into  ope- 
ration. Held,  that  the  trust  for  accumu- 
lation and  renewal  was  void  for  remote- 
ness and  uncertainty.     Curtis  v.  Lukin. 

vol.  5,  p.  147 

5.  Trustees  were  to  accumulate  a  residue 
for  a  class  of  children,  after  maintaining 
them.  Held,  on  the  context,  that  after 
one  attained  his  age  and  received  his 
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share,  he  retained  no  interest  in  the  suh* 
sequent  accumulations.  Routh  v.  Huichin- 
tan,  vol.  8,  p.  681 

6.  Devise  in  trust  for  A.  for  life,  with  re- 
mainder to  any  of  his  children,  as  he 
should  appoint.  At  the  date  of  the  will 
J.  had  no  child,  hut  at  the  death  of  the 
testator  he  had  a  son,  B.,  three  years  old. 
A.  by  will,  appointed  the  property  to  two 
trustees  and  their  heirs,  in  trust  for  B, 
and  his  heirs,  and  to  be  conveyed  to  him 
at  twenty- three,  with  a  gift  over  to  other 
sons  if  fi.  died  under  twenty-one;  and 
he  directed  the  rents  to  be  accumulated 
until  fi.,  or  such  other  sons,  should  attain 
twenty- three,  and  then  to  pay  them  over. 
Held,  that  the  gift  was  not  too  remote, 
and  that  the  direction  to  accumulate  was 
valid.   Peardy,  Kekewieh,  vol.  15,  p.  166 

7.  Under  a  trust  during  twenty-one  vears, 
to  accumulate  until  the  same  *'  should 
amount  to  the  aggregate  sum  or  value  of 
25,000/."  and  then  invest  it  in  land,  the 
value  of  part  of  the  property  being  vari- 
able, it  was  held,  that  the  trust  for  accu- 
mulation ceased  on  the  day  the  funds,  if 
realized,  would  produce  25,000/.  Hut' 
kision  v.  Lifetre,  vol.  26,  p.  157 

8.  Where  a  testator  directs  the  accumula- 
tion of  a  fund  to  commence  at  a  time  sub- 
sequent to  his  decease,  the  accumulation 
becomes  void  at  the  expiration  of  twenty- 
one  years  from  his  decease,  although 
at  that  period  there  has  been  on  the 
whole  less  than  twenty-one  years  of  ac- 
cumulation,    ffebb  V.  9Febb. 

vol  2,  p.  493 

9.  A  testator  gave  annuities  to  A,  and  B, 
respectivelv,  charged  on  money  in  the 
funds;  and  he  directed  that  when  either 
died,  the  annuity  should  accumulate 
until  the  death  of  the  survivor,  jt,  died 
some  time  after  the  testator;  B.  being 
still  living.  Held,  that  the  accumula- 
tion must  cease  at  the  expiration  of 
twenty-one  years  from  the  testator's  de- 
cease, and  not  from  twenty-one  years 
from  the  decease  of  A,    Ibid, 

10.  A  testator  devised  his  real  estate  to 
trustees  in  fee  to  accumulate  until  the 
youngest  child  of  if.  attained  twenty-one, 
and  then  to  divide  it.  After  the  expira- 
tion of  twenty-one  years,  and  before  the 
youngest  child  attained  twenty- one,  the 
heir  of  the  testator  died.  Held,  that  the 
forbidden  accumulation  subsequent  to 
the  heir's  death,  being  in  the  nature  of 
a  chattel  interest,  passed  to  the  personal 
representatives  of  the  heir  of  the  testator. 
Sewell  V.  Denny,  vol.  10,  p.  315 

11.  The  rents  of  Irish  estates  were  directed 
to  be  accumulated  and  become  part  of 
the  personal  estate.  Held,  that,  although 
the  Thellusson  Act  did  not  apply  to  Irish 
estates,  yet  that  it  applied  to  the  rents, 
as  invested  from  time  to  time,  and  that 
although  the  rents,  which  ought  to  be 


considered  as  corpus,  might  be  invested 
for  more  than  twenty-one  years  from  the 
testator's  death,  yet  that  the  income 
thereof  could  not.    EUU  v.  Maxwell. 

vol.  12,  p.  104 

12.  By  operation  of  law,  an  accumula- 
tion for  more  than  twenty-one  years  may 
legally  take  place.     Bryan  v.  Collins, 

vol.  16,  D.  14 

18.  The  scope  and  object  of  the  Thellus- 
son Act  was  directed  ggainst  testator's 
making  an  accumulation  of  property  be- 
yond twenty-one  years,  but  not  against 
an  accumulation,  which,  although  not 
directed  or  anticipated  by  tlie  testator, 
might  take  place  by  operation  of  law. 
Tench  v.  Cheese,  vol.  19,  p.  3 

14.  The  Thellusson  Act,  as  a  disabling 
statute,  has  been  construed  strictly  and 
not  liberally.    Ibid. 

15.  Where  there  is  no  **  direction  "  to  ac- 
cumulate, the  case  does  not  fall  within 
the  Thellusson  Act,  although,  by  the 
nature  of  the  limitations,  the  eiyoyment 
is  postponed,  and  an  accumulation  takes 
place  beyond  twenty-one  years  from  the 
testator's  death.     Ibid. 

16.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  pay  an  an- 
nuity to  M.,  and  if  she  should  have  chil- 
dren, to  raise  4,000/.  for  the  younger 
children,  and  he  gave  the  residue,  "  with 
the  accumulations,  which  he  directed  his 
trustees  to  place  out  on  mortgage,"  upon 
trust  for  the  eldest  son  of  Af.,  on  his  at- 
taining twenty- one  and  taking  the  testa- 
tor's name,  and  if  there  should  be  no 
child  of  M.,  then  on  trust  for  £.,  upon 
attaining  twenty-five,  and  taking  the 
testator's  name.  At  the  expiration  of 
twenty-one  years  from  the  testator's 
death,  M,  had  no  child.  Held,  that  there 
was  no  direction  to  accumulate,  that  the 
case  was  not  within  the  Thellusson  Act, 
and  that  the  accumulation  must  therefore 
go  on  until  some  person  obtained  a  vested 
interest  in  possession  in  the  property. 
Tench  v.  Cheese  (reversed),     vol!  19,  p.  8 

17.  A  testator  gave  a  sum  of  stock,  pro- 
ducing 180/.  per  annum,  in  trust  to  pay 
life  annuities  of  20/.  eaph  to  seven  per- 
sons, and  at  the  decease  of  any,  to  ac- 
cumulate his  annuity,  and  after  the  death 
of  the  last  annuitant,  to  divide  the  stock 
and  accumulations  amongst  the  surviv- 
ing children  of  the  annuitants.  Held, 
that  this  was  not  within  the  exception 
of  the  Thellusson  Act  of  **  portions  "  for 
"  children  "  of  persons  taking  an  interest 
under  the  will,  and  that  the  trust  for  ac- 
cumulation beyond  twenty-one  years 
after  the  testator's  death  was  void.  Drew" 
ett  V.  Pollard.  vol.  27,  p.  196 

18.  The  provision  for  payment  of  debts, 
excepted  from  the  Thellusson  Act,  is  not 
confined  to  debts  existing  at  the  date  of 
the  will  or  at  the  death  of  the  testator. 
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Therefore  where  a  testator  made  a  be- 
quett  of  four  shares  In  a  newspaper,  to 
one  for  life,  but  he  directed  tlie  income, 
beyond  200/.  a  year,  to  **  be  reserved,  as 
a  kind  of  sinking  fund  for  the  protection 
t4  tboee  four  ahares."  Held,  that  the 
aocumnlatioa  was  valid  beyond  twenty- 
one  years  from  the  testator's  death,  this 
being  a  proyision  for  the  debts  of  tome 
"other  person  or  persons"  within  the 
exception  in  the  Thellusson  Act.  Farlo 
▼.  Fadtm.  voL  27,  p.  255 

19.  Upon  the  mairiage,  in  Ireland,  of  a 
domiciled  Englishman  with  the  daughter 
of  a  domiciled  Irishman,  funds  provided 
by  tlie  husband  and  by  the  father  of  the  lady 
were  settled  on  trusts  for  accumulation 
durtDg  the  lives  of  the  husband  and  wife. 
Held,  that  the  trust  was  valid,  during  the 
life  of  the  husband,  as  to  the  whole  fund ; 
for,  so  far  aa  it  was  a  settlement  by  the 
lady's  father,  it  was  an  Irish  settlement, 
and  not  affected  by  the  Thellusson  Act ; 
and,  so  fiir  as  it  was  a  settlement  by  the 
husband,  the  accumulation  might,  under 
the  act,  lawfully  continue  at  least  during 
the  life  of  the  settlor.  Heywood  v.  Hey^ 
wood.  vol.  29,  p.  9 

20.  Where,  after  an  absolute  gift  to  A.  B^ 
there  is  superadded  a  direction  to  accu- 
mulate, which  is  partially  void  under  the 
Thellusson  Act  (39  &  40  Geo.  3,  c.  98), 
J.  6.  is  entitled  to  the  void  accumula- 
tions.    Cowibet  v.  Hughet. 

vol.  84,  p.  127 


ACKNOWLEDGMENT  OF  DEED. 

1.  The  acknowledgment  of  a  deed  by  a 
married  woman  under  the  "Act  for  the 
Abolition  of  Fines  and  Recoveries  "  (3  tk 
4  WUL  4,  c.  74)  mav  be  made  after  the 
deed  is  enrolled,  and,  if  so  made,  will  be 
valid.  7s  re  the  Londom  Dock  Act,  Ex 
pmU  Tavemer,  vol  20,  p.  490 

2.  A  feme  covert,  tenant  in  tail,  executed 
adisenuiling  deed  on  the  12th  of  De- 
cember, 1842,  which  was  enrolled  on  the 
10th  of  June,  1843,  but  was  not  acknow- 
ledged by  her  until  the  I7th  of  Septem- 
ber, 1845.  Held,  that  it  was  effectual  to 
bar  the  entail.    Ibid, 


ACKNOWLEDGMENT  OF  DEBT. 

1.  In  answer  to  an  application  for  payment 
of  a  debt,  the  debtor  wrote :  **  1  hope  to 
be  at  H,  soon,  when  I  trust  everything 
will  be  arranged  with  W,  (the  creditor) 
a^eeable  to  her  wishes."  Held,  a  suffi- 
cient promise  to  take  it  out  of  the  statute 
of  limitations.     Edmonds  v.  Goattr. 

voL  15,  p.  415 


2.  A  mortgagee,  after  being  in  possesnon 
more  than  twenty  years  without  account 
or  acknowledgment,  wrote  to  the  plain- 
tiff's solicitor, — **  1  have  received  yours 
of  the  2nd  instant ;  1  do  not  see  the  use 
of  meeting  either  here  or  at  M,,  unless 
some  one  is  ready  with  the  money  to  pay 
me  off"  Held,  that  this  was  a  sufficient 
acknowledgment  to  uke  the  case  out  of 
the  Statute  3  &  4  WilL  4,  c.  27,  S..28. 
Stan^ld  V.  Hohion,  vol.  16,  p.  236 

3.  In  a  case  unaffected  by  Lord  Tenter- 
den's  Act,  the  words  "interest  on  this 
note  paid  up  to  the  13th  da^  of  May, 
1825,"  indorsed  upon  a  promissory  note 
in  the  handwriting  of  a  person  who  was 
in  the  habit  of  transacting  business  for 
both  the  maker  and  payee  of  the  note, 
was  held  sufficient  to  take  the  note  out 
of  the  operation  of  the  statute.  Briggt 
V.  WiUom.  vol.  17,  p.  330 

4.  When  the  owner  of  an  estate  oontracta 
for  valuable  consideration  with  his  mort- 
gagees to  put  a  man  in  possession,  and 
directs  him  to  apply  the  rents  in  pay- 
ment of  the  interest  on  the  first  mort- 
gage, and  then  the  interest  on  the  second, 
the  mortgagor  cannot  afterwards  urge, 
that  the  statute  of  limitations  excludes 
the  second  mortgagee  because  the  renta 
were  no  more  than  sufficient  to  pay  the 
first,  and  the  second  mortgagee  bad  for 
more  than  twenty  years  received  nothing. 
Knight  V.  Bowyer.  vol.  23,  p.  609 

5.  Paymenta  made  by  a  receiver  in  a  suit, 
but  which  were  not  authorized  by  the 
order  appointing  him,  held  not  to  take 
the  case  out  of  the  statute  of  limitations. 
WhliUy  V.  Lowe.  vol.  25,  p.  421 

6.  On  the  death  of  a  mortgagor  in  1833, 
his  widow  (who  was  entitled  to  dower) 
took  possession  of  the  mortgaged  estate, 
with  the  consent  of  the  co-heirs,  and  she 
paid  interest  on  the  mortgage.  In  1858, 
the  mortgagee  instituted  a  suit  to  realize 
his  mortgage,  in  which  it  did  not  appear 
that  anv  interest  baa  been  paid  by  one  of 
the  co-heirs  during  the  interval.  Held, 
that  the  payment  of  the  interest  by  the 
widow  prevented  the  statute  running,  for 
either  such  co-heir  was  himself  barred, 
or  the  payment  of  interest  had  been  made 
on  his  behalf.    Amet  v.  Mawnering. 

vol.  26,  p.  585 

7.  A  mere  letter  of  licence  bv  a  creditor  to 
his  debtor  does  not  suspend  the  operation 
of  the  Statute  of  Limitations.  Fuller  v. 
Redman.  voL  26,  p.  614 

8.  An  acknowledgment  to  take  a  case  out 
of  the  Statute  of  Limitations  must  be 
made  to  the  creditor ;  and,  temhle^  that 
one  to  his  agent  is  sufficient.     Jhid, 

9.  In  a  letter  from  the  drawer  to  the  holder 
of  a  bill  of  exchange,  he  said,  "  If  in 
funds,  I  would  immediately  pay  the 
money  and  take  the  bill  out  of  your 
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handa."  Held,  that  this  waa  inaufficient 
to  take  the  caae  out  of  the  Statute  of  Li- 
mitationa.     Riekardton  ▼.  Barry. 

▼ol.  29,  p.  22 

10.  Where  a  teatator  chai^g^ea  hia  real  eatate 
with  the  payment  of  his  debta,a  payment 
by  the  devisee  of  one  eatate,  which  pre- 
vents the  operation  of  the  statute  of  li- 
mitations, does  not  affect  the  deviaee  of 

.  another  estate.     Dickinton  v.  Tetudalt, 

vol.  31,  p.  511 

11.  After  an  adminiatration  decree,  an  ex- 
ecutor haa  no  right,  aa  against  the  parties 
interested  in  the  estate,  to  give  an  ac- 
knowledgment to  take  a  debt  barred  by 
the  atatute  of  limitation  out  of  ita  opera- 
tion.   Phimpi  V.  Seal    (No.  2.) 

vol.  82,  p.  26 

12.  A  devise  of  real  eatate  subject  and 
charged  with  legaciea  doea  not  create  an 
express  trust  in  favour  of  the  legatees, 
and  therefore  such  legacies  are  barred  by 
the  3  &  4  WilL  4,  c.  27,  after  twenty 
years,  unless  there  has  been  aome  pay- 
ment or  aigned  acknowledgment.  Proud 
V.  Proud.  vol.  32,  p.  234 

13.  A  debtor  wrote  to  his  creditor,  <*  I  will 
pay  you  as  soon  as  I  get  it  in  my  power." 
Held,  that  the  statute  of  limitationa  did 
not  commence  running  until  the  debtor 
became  of  ability  to  pay.  Hammond  v. 
Smith.  vol.  32,  p.  452. 


ACQUIESCENCE. 
[Set  Delay,  Waiver.] 

ACT  OF  BANKRUPTCY. 

In  March,  a  trader  assigned  all  his  goods, 
&c.  to  A.  B,n  to  secure  a  composition  to 
his  creditors,  and  A.  B.  became  liable 
for  the  payment.  The  wife  of  the  trader 
became  surety  16  A.  B.  in  respect  to  her 
separate  estate.  In  November,  the  trader 
waa  made  bankrupt,  and  A.  B.  entered 
into  an  arrangement  by  which  he  gave 
up  the  goods  to  the  assignee.  Held, 
that  A.  B.*s  assignment  was  an  act  of 
bankruptcy,  and  that  the  wife'a  separate 
estate  as  surety  was  not  released.  Hard' 
wick  V.  fVrighu  vol.  35,  p.  183 

ACT  OF  PARLIAMENT. 

1.  In  a  railway  company  there  were  two 
classes  of  shareholders.  A  general  meet- 
ing authorized  the  directors  to  apply  to 
parliament  for  an  act  which  would  very 
materially  alter  the  existing  rights  and 
intereat  of  the  two  claases  inter  te.  Held, 
that  auch  an  application  waa  not  a  breach 
of  trust  or  duty,  and  that  to  hold  other- 
wise would  be  applying  too  strictly  to  a 
Railway  Company  the  principles  admitted 


to  be  applicable  to  private  partnerships 
reating  on  private  contracta  unconnected 
with  public  duties  and  interests,  and 
capable  of  dissolution.  Stevens  v.  The 
SnUh  Qevon  Railway  Company, 

vol.  13,  p.  48 
2.  Upon  the  application  of  a  ahareholder 
for  an  injunction  to  reatrain  the  com- 
pany from  applying  to  parliament  for  aa 
act  altering  the  constitution  of  the  com- 
pany, the  court  refused  to  restrain  the 
application  to  parliament  or  the  uae  of 
the  corporate  seal  for  that  purpose,  but 
restrained  the  application  of  the  funda 
and  moneys  of  the  company  towards  the 
payment  of  the  costs.     Jbid, 


ACTION  AT  LAW. 
[See  Issue  at  Law.] 

1.  A  motion  being  made  for  an  injunction^ 
it  stood  over  with  liberty  to  the  Plain- 
tiff to  bring  an  action  to  establish  hia 
right.  The  Plaintiff  neglecting  to  pro- 
ceed therein,  the  motion  was  refused 
with  costs.     Perry  v.  TruejUt, 

vol.  6,  p.  418 

2.  Distinction  between  directing  an  issue 
and  giving  liberty  to  bring  an  action  at 
law  to  try  a  legal  right.  In  the  former  case, 
application  for  a  new  trial  must  be  made 
in  this  Court,  when  all  the  proceedings 
at  law  will  be  examined ;  but  in  the  lattei\ 
application  for  a  new  trial  must  be  made 
to  the  Court  of  law,  and  thia  Court  will 
look  merely  to  the  result  of  the  action. 
Hope  V.  Hope,  Smith  v.  The  Earl  qf  Ef- 
fingham.  vol.  10,  pp.  581,  589 


ADDITIONAL  LEGACIES. 
[See  Reference  (Gift  by).] 

ADEMPTION. 

{See  Legacies  (Ademption),  Satis- 
faction.] 

1.  A  testator  bequeathed  ''  the  principal 
sum"  secured  to  him  by  a  mortgage  in 
fee.  It  was  afterwards  voluntarily  paid 
off  in  the  teatator's  lifetime.  Held,  that 
the  legacy  was  adeemed.  PhilUpe  ▼. 
Turner.  vol.  17,  p.  194 

2.  A  testator  bequeathed  leaseholds,  sub- 
ject to  the  payment  thereout  of  an  an- 
nuity to  A.  B*  He  alterwarda  assigned 
the  leasebolda  on  other  truats,  and  re- 
served a  power  to  appoint  a  like  annuity 
to  A.  B.  Subsequently,  he  confirmed 
hia  will,  but  he  did  not,  in  terma,  execute 
hia  power.  Held,  that  the  annuity  failed. 
Confer  V.  ManUlL    (No.  1.) 

vol.  22,  p.  223 
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3.  An  adeemed  bequest  is  not  set  up  again 
by  a  subsequent  confirmation  of  toe  will. 
Ooper  V.  Mtmteil.    (No.  1.) 

Tol.  22,  p.  223 
Montagu*  ▼-  Mcntagv*.    vol.  15,  p.  665 

4  In  1829,  a  testator  directed  his  trustees 
to  raise  6,000^,  out  of  his  real  estate,  for 
his  BOD.  In  l8iS5,  on  hb  son's  marriage, 
be  covenanted  to  pay,  at  his  death,  5,000/. 
to  the  trustees  of  his  son's  settlement 
In  1850,  after  referring  to  the  legacy  of 
5,0OOL  to  his  son»  he  directed  his  trustees 
to  raise  a  further  sum  of  7,000/.  for  his 
son.  Held,  by  the  Master  of  the  Rolls 
and  the  Lords  Justices,  that  the  first  he- 
qocst  had  not  been  adeemed,  and  that 
the  three  aums  of  o,000/.,  5,000/.  and 
7,000/.  were  payable.  Hopwood  ▼.  Hop* 
wtod,  vol.  22,  p.  488 

5.  By  her  vrill,  the  testatrix  directed  the 
trustees  of  a  settlement  executed  by  her 
to  hold  *'  all  and  singular  the  trust 
moneys  comprised  therein,  and  the  se- 
curities on  which  the  same  should  be 
invested  *'  on  trust  to  pay  legacies,  &c. 
Held,  that  the  bequest  of  such  of  the 
trust  moneys  as  had  been  called  in,  re- 
ceived and  re>invested  by  the  testatrix 
to  her  life  was  adeemed.  Jonet  v.  SouthalL 
(No.  2.)  Tol.  82,  p.  31 

6.  A  bequest  of  700/.  to  a  daughter  before 
her  marriage, — Held,  not  adeemed  by  a 
simple  gift  of  4001.  by  the  latter  to  the 
husband  after  the  marriage,  nor  by  an 
adTanee  of  100/.  to  the  daughter  on  her 
nanriage  for  her  outfit.  Rammeroft  v. 
Jmu*.  Tol.  32,  p.  669 

7.  Bequest  by  a  father  of  7,000/.  in  re- 
mainder after  the  death  of  his  widow,  in 
trust  for  his  daughter  for  life,  with  re- 
mainder to  her  children  of  any  marriage. 
Held,  adeemed  by  a  subsequent  gift  in 
possession  of  19,000  rupees  Indian  Stock, 
made  by  the  father  on  the  marriage  of 
hu  daughter,  and  settled  on  her  husband 
Ux  life,  with  remainder  to  herself  for  life, 
with  remainder  to  the  children  of  that 
marriage.    PMllipt  ▼.  PhiUipi. 

▼ol.  84,  p.  19 


ADMINISTRATION.      . 

[Su  Administration  Bond,  Adminis- 
tration Summons,  Assets,  Charge 
or  Debts,  Costs  of  Administration, 
Exoneration,  Injunction  (Foreign 
Coort),  Order  or  Assets,  Payment 
(Debts  and  Lboacies).] 

1.  In  an  administration  suit,  the  Court  au- 
thorized the  legal  personal  representa- 
tive to  carry  on  newspapers  which  formed 
part  of  the  assets,  and  a  stationer  for  that 
purpose  furnished  paper  on  credit.  Held, 
that  he  was  entitled  to  be  paid  out  of  the 
fund  in  court  forming  part  of  the  testa- 


tor's estate,  though  such  estate  was  in- 
sufficient to  pay  the  testator's  debts. 
Tinkier  v.  Himdmarth.  ▼ol.  2,  848 

2.  The  tesutor,  while  on  a  Tisit,  died  of  a  ma- 
lignant fever.  The  furniture  was,  by  the 
advice  of  the  medical  advisers,  destroyed, 
and  the  friend  was  obliged  to  remove 
from  his  house.  Held,  that  the  testator's 
estate  was  liable  for  the  damage.  ShtUU 
erots  ▼.  Wrighi.  vol.  12,  p.  558 

8.  Part  of  the  testator's  |>roperty  being,  at 
his  death,  invested  on  insufficient  secu- 
rities, an  inquiry  was  directed  (though 
the  tenant  for  life  was  entitled  to  enjoy 
it  in  ipeeio),  whether  any  and  which  of 
the  outstanding  debts  due  to  the  tesutor 
should  be  got  in.     Crowe  v.  CrirfcrdL, 

vol.  17,  p.  507 

4.  After  a  decree  in  an  administration  suit 
for  payment  of  the  debts  and  of  the  re- 
maining assets  to  the  puties  entitled, 
persons  in  Franco,  claiming  as  creditors, 
and  who  had  not  come  in  under  the  de- 
cree, took  proceedings  there  against  the 
executors :  on  the  petition  of  the  execu- 
tors the  order  for  payment  to  the  benefi- 
ciaries was  stayed.     Breit  v.  Carmiehael. 

vol.  85,  p.  840 

5.  A  simple  contract  creditor  who  had  in- 
stituted and  prosecuted  a  suit  for  ad- 
ministration in  the  face  of  information 
furnished  by  the  legal  personal  repre- 
sentative (which  turned  out  to  be  cor- 
rect), that  there  were  no  assets  for  the 
payment  of  simple  contract  debts,  was 
ordered  to  pay  the  costs  of  the  suit. 
King  V.  Bryant,  vol.  4,  p.  460 

6.  A  mortgagee  filing  a  bill  for  the  benefit 
of  himself  and  the  other  creditors  of  the 
deceased,  is  entitled  to  payment  of  his 
mortgage  money  out  of  the  mortgaged 
estate,  before  payment  of  the  costs  of 
suit     Aldridgor.  Weotbrook, 

vol.  5,  p.  188 

7.  In  a  creditors'  suit,  since  the  3  &  4  WUL 
4,  c.  104,  making  the  real  estate  subject 
to  the  debts,  it  is  not  necessary  to  estab- 
lish the  will  against  the  heir.  Goodehild 
V.  Terrett.  vol.  5,  p.  398 

8.  A  creditors'  bill  was  filed,  which  also 
prayed  other  relief.  Soon  after  a  purely 
creditors'  suit  was  instituted  by  another 
party,  and  a  decree  obtained  therein 
within  seven  days.  The  Court  stayed 
the  first  suit  so  far  only  as  it  prayed  an 
administration  of  the  assets.  Dryden  v. 
Fotier,  ▼ol.  6,  p.  146 

9.  Real  estate  was  directed  to  be  sold  and 
remitted  to  England^  which  was  done: 
and  under  decree  for  an  account  of  the 
personal  estate:  Held,  that  the  produce 
of  the  real  estate  remitted  had  been  pro- 
perly included.    PringU  v.  Crooke*. 

^     ^  vol.  7,  p.  257 

10.  In  a  creditors'  suit  an  account  of  the 
rents  and  profiu  received  since  the  death 
is  never  direcud,  until  the  produce  of 
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the  sale  of  the  real  estate  proves  insuffi- 
cient for  payment  of  the  debts.  Strai- 
ford  V.  Ritton.  voL  10,  p.  25 

11.  ^.,  as  surety  to  a  firm,  signed  a  joint 
and  several  bill  of  exchange,  on  the  faith 
that  B,  would  join  as  co-surety.  B,  never 
signed  it,  but  A.  was  afterwards  compelled 
to  pay  it,  by  proceedings  at  law,  at  the 
suit  of  an  indorsee.  One  of  the  firm 
died.  Held,  that  the  firm  were  not  en- 
titled to  avail  themselves  of  the  bill,  and 
were  liable  to  repay  the  amount  of  the 
costs  of  the  proceedings  both  at  law  and 
equity;  and  that  the  claim  of  A.  was 
sufficient  to  support  a  creditors'  suit  for 
the  administration  of  the  estate  of  the 
deceased  partner.    Rice  v.  Gordon, 

vol.  11,  p.  265 

12.  A  creditors*  suit  was  instituted  in  1803, 
and  in  1806,  the  usual  decree  was  made, 
and  a  sum  was  paid  into  Court.  The 
suit  became  defective  in  1807,  by  the 
death  of  the  personal  representatives  of 
the  debtor,  and  the  decree  was  not  pro- 
secuted. In  1853,  the  representatives  of 
the  Plaintifif,  having  revived  the  suit 
against  the  administrator  de  hunu  non  of 
the  debtor,  petitioned  for  payment  of  his 
debt  out  of  the  money  in  Court.  The 
Court  gave  leave  to  prosecute  the  decree 
as  to  the  debts.  F'onter  v.  M^Kentie, 
Fortier  v.  MenxUi,  vol.  17,  p.  414 

18.  After  decree  in  a  creditors'  suit  the 
Plaintiff  died,  leaving  no  personal  repre- 
sentative. The  Coiirt  refused  to  allow 
the  suit  to  proceed  upon  the  motion  of 
the  accounting  parties,  but  offered  to  do 
so  if  a  creditor  applied.  Johnton  v.  Ham- 
mertley.  vol.  24,  p.  498 

14.  The  only  remaining  assets  of  a  testator 
consisted  of  a  devised  real  estate,  which 
was  liable  to  bis  bond  for  securing  an 
annuity.  Before  the  annuity  had  fallen 
into  arrear,  the  annuitant  instituted  a  suit 
for  administration,  and  for  tin  injunction 
and  receiver.  The  Court  merely  declared 
the  Plaintifi^s  annuity  a  charge  on  the 
real  estate,  but  ordered  the  Plaintiff  to 
pay  the  Defendant's  costs  of  suit  JVior- 
man  v.  Johnton.  vol.  29,  p.  77 

15.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  convert  his 
personal  estate  (except  his  leaseholds), 
and  out  of  the  produce  "  to  appropriate 
a  sufficient  portion"  to  pay  an  annuity 
which  he  had  agreed  to  pay  on  the  mar- 
riage of  his  daughter.  He  gave  his  trus- 
tees a  discretionary  power  to  sell  his  real 
and  leasehold  estates,  and  they  were  to 
bold  the  produce  in  the  manner  directed 
concerning  the  money  arising  from  his 
residuary  personal  estate.  The  debts 
exhausted  the  personal  estate,  but  the 
realty  and  leaseholds  were  sufficient  to 
pay  the  annuity.  A  bill  having  been 
filed,  before  the  annuity  was  in  arrear,  to 
have  a  fiind  set  apart  to  secure  it :   Held, 


that  the  trustees  were  not  boufid  to  sell, 
and  the  Court  only  made  a  declaration 
that  the  annuity  constituted  a  charge  on 
the  whole  estate,  and  made  the  Plaintiffs 
pay  the  costs  up  to  the  hearing.  BurroU 
V.  Delevante.  vol.  30,  p.  550 

16.  A  testator  directed  his  debts  to  be  paid 
out  of  his  personal  estate,  and,  in  a  sub- 
sequent clause,  out  of  a  mixed  fund  com- 
posed of  realty  and  personalty.  Held, 
on  the  context,  that  tne  latter  direction 
prevailed.    Hopkinton  v.  Ellis, 

vol.  10,  p.  169 

17.  Mode  of  distributing  a  deficient  estate, 
where  there  were  life  annuities  and  gross 
sums  charged  thereon.    Heath  v.  Nugent. 

vol.  29,  p.  226 

18.  A  bill  was  filed  by  a  creditor,  claiming 
in  respect  of  an  admitted  breach  of  trusty 
against  B.  and  the  representatives  of  S,, 
deceased ;  and  it  prayed  that  the  accounts 
might  be  taken,  and  the  real  estate  of  S, 
sold  and  applied  in  paying  the  amount 
due  to  the  Plaintiff^  and  the  other  debts. 
A  sum  of  money  was  paid  into  Court  in 
this  suit,  and  a  decree  was  made  against 
the  assets  of  S.  only,  and  accounts  and 
inquiries  were  directed.  A  creditors' 
suit  was  subsequently  instituted  against 
the  representatives  ofS.,  and  the  common 
decree  made.  The  Plaintiffs  in  the  first 
suit  claimed  the  fund  in  Court,  in  priority 
of  the  creditors  in  the  second.  Held, 
however,  that  after  payment  of  the  costs 
of  the  first  suit,  it  ought  to  be  applied,  in 
a  due  course  of  administration,  towards 
payment  of  all  the  creditors  of  S.  Smith 
v.  Birch,  vol.  3,  p.  10 

19.  An  estate  was  administered  under  the 
Court,  and  all  claims  being  provided  for, 
the  devisee  was  let  into  possession.  A 
further  claim  was  afterwards  made  against 
the  estate.  Held,  that  the  trustees  of 
the  will  were  not  justified,  of  their  own 
authority,  in  taking  possession  to  pro- 
vide for  it.     Undenaood  v.  Hatton, 

vol.  5,  p.  Z6 

20.  Where  the  Court  administers  the  assets, 
the  trustees  are  protected  against  all 
claims  on  the  testator's  estate,  but  lega- 
tees still  remain  liable  in  respect  of  their 
beneficial  interest.     Ibid. 

21.  Under  a  decree  in  an  administration 
suit,  certain  parties  only  were  allowed  to 
attend  before  the  master.  The  master 
approved  of  some  suits  being  instituted 
by  the  receiver,  who  was  to  be  indem- 
nified out  of  the  esute.  The  funds  ap« 
pearing  by  affidavit  to  be  "  abundantly 
ample,"  the  Court  ordered  the  institution 
of  the  suits,  and  the  payment  of  costs  out 
of  the  fund  standing  to  the  general  credit 
of  the  cause,  upon  service  on  those  only 
whom  the  master  had  authorized  to  attend 
him  on  the  reference.    Lockhart  v.  Hardy • 

vol.  6,  p.  267 

22.  After  an  estate  has  been  fully  adminis- 


GENERAL  INDEX. 


49 


tend  in  this  Court,  the  enecutor  will  not 
be  pennitted,  without  the  leave  of  the 
Court,  to  prosecute  an  action  to  recover 
part  of  the  testator's  property  from  a 
party  to  the  suit.     OldfieU  ▼.  Cabbett. 

▼ol.  6,  p.  515 
23.  A  person  at  his  death  was  memher  of  a 
banking  company  established  under  the 
1G€9, 4,c.  46,  and  subject  to  its  liabilities. 
After  the  expiration  of  three  years,  a  suit 
wu  instituted  for  the  administration  of 
hii  estate,  an^  the  common  decree  was 
made  for  taking  an  account  of  his  debts. 
Penona  who  were  creditors  of  the  bank- 
ing company   at    the    testator's    death 
claimed  before  the  master.    Held,  that 
tfteir  claims  did  not  come  within  the  scope 
odht  decree ;  secondly,  that  their  claims 
were  barred  by  the  lapse  of  three  years; 
and,  thirdlv,  that  the  proper  way  of  bring- 
ing their  claims  before  the  Court  was  by 
petition,  and  not  by  exception.     Barker 
V.  Butirtu,  vol.  7,  p.  134 

24.  A  residuary  estate  was  divisible  amongst 
several  persons.  An  account  was  made 
up,  and  the  adults  received  their  shares. 
Tlie  inlants  filed  a  bill  for  an  account 
against  the  executors  and  the  other  resi- 
duary legatees.  The  latter  being  satis- 
fied, deprecated  the  proceedings.  The 
accounts  turned  out  to  be  substantially 
correct  Held,  that  the  costs  were  pay- 
able out  of  the  Plaintiffs'  share  alone. 
Maektntu  ▼.  Tajflor,  vol.  7,  p.  467 

25.  A  legal  personal  representative  cannot 
alone  institute  a  suit  for  the  administra- 
tion of  the  real  estate  of  the  intestate  for 
the  payment  of  his  debts.     Cathy  v. 

vol.  83,  p.  551 


ADMINISTRATION  AD  LITEM. 

[See  Parties  (Representative).] 

Administration  ad  litem  held  sufficient  to 
represent  the  testator's  estates  in  a  suit 
seeking  to  establish  a  specific  lien  on  his 
shares  in  a  companvi  which  had  been 
possessed  by  the  Defendants  (his  Scotch 
executors  and  residuary  legatees),  and 
who  had  received  assets  more  than  suf- 
ficient to  answer  all  claims  on  the  testa- 
tor's estate.  Maclean  v.  Dawton*  (No. 
3.)  vol  27,  p.  869 


ADMINISTRATION  BOND. 

1.  Where  no  proceedings  have  been  taken 
to  put  an  administration  bond  in  suit,  a 
sum  due  from  the  administrator  at  his 
death  to  the  estate  of  the  intestate,  is  not 
a  specialty  debt.    Parker  v.  Young, 

vol.  6,  p.  261 

2.  A  suit  cannot  be  maintained  in  this 
Court  by  a  party  interested  in  the  intes- 
tate's estate  upon  an  administration  bond, 
where  no  special  reasons  are  shewn  why 
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the  proceeding  is  not  taken  in  the  name 
of  the  ordinary.    BoUon  v.  Powell. 

vol.  14,  p.  275 
3.  Held  also,  that  an  order  of  the  Eccle- 
siastical Court  to  attend  with  the  bond  in 
Chancery  as  mav  be  requisite  and  neces- 
sary for  the  furtherance  of  justice,  is  not 
a  sufilcient  reason.     lhid» 


ADMINISTRATION  SUMMONS. 

[See  Stating  second  Suit.] 

1.  Practice  of  the  Court  in  granting  or  re- 
fusing the  common  administration  decree, 
upon  summons,  in  cases  involving  com- 
plicated questions.    Rump  v.  Oreekhill. 

vol.  20,  p.  512 

2.  Order  under  Sir  George  Turner's  Act. 
Re  Hood.  vol.  23,  p.  17. 

3.  An  order  was  made  against  an  executor, 
in  chambers,  for  taking  the  accounts, 
under  the  15  &  16  Vict.  c.  86,  s.  45.  The 
executor  set  up  a  release.  Held,  that 
there  being  no  jurisdiction  to  set  aside 
the  release  on  summons,  the  order  was 
irregular.     Aeatter  v.  Anderson. 

vol.  J9,  p.  161 


ADMINISTRATOR. 

[See  Executor.] 

ADMIRALTY  COURT. 

Jurisdiction  of  this  Court  to  restrain  pro- 
ceedings in  the  Admiralty  Court  on  Dot- 
tomry  bonds.  Injunction  granted  to 
restrain  proceedings  in  the  Admiralty 
Court  respecting  a  bottomry  bond  and 
freight  of  a  ship,  on  the  ground  that 
the  matters  could  be  more  conveniently, 
directly,  and  effectually  determined  in 
this  Court.    M*Duncan  v.  Calmont, 

vol.  8,  p.  409 


ADMISSION. 

[See  Admission  of  Assets,  Evidence.] 

1.  The  Plaintiff  was  the  commercial  agent 
of  the  East  India  Company  at  Amhoyna, 
It  was  his  duty  to  send  his  account  to 
Jones,  the  Company's  agent  at  Banda,  to 
examine  and  transmit  to  the  Governor  of 
Madras,  On  the  PlaintifTs  accounts, 
there  appeared  a  balance  of  1,325  dollars 
against  him,  but,  on  reference  to  the  ac- 
counts kept  by  JoiiMof  the  same  transac- 
tions, instead  of  a  deficiency,  4,771  dol- 
lars appeared  due  to  the  Plaintiff.  The 
company  then  allowed  the  1,325  only. 
Held,  that  this  was  not  a  sufilcient  ad- 
mission and  recognition  of  the  correct- 
ness of  Jones's  accounts,  as  to  entitle  the 
Plaintiff  without  further  evidence  to  the 
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4,771   dollars.     Farquhar  ▼.   The  East 
India  Company,  '  vol.  8,  p.  260 

2.  The  Court  will  not  determine  a  question 
between  two  parties,  on  admission  of  facts 
on  which  they  reserve  to  themselves  the 
right  of  afterwards  adducing  evidence. 
Sidebotham  r,  Barringion,     vol.  S,  p.  524 

8.  Little  reliance  is  to  be  placed  on  one 
unsupported  witness  testifying  to  an  oral 
admission  by  the  Defendant  of  the  Plain- 
ti£f'B  case.    Greenslade  v.  Dare, 

vol.  20,  p.  284 

4.  A  trustee,  having  power  to  vary  trust 
funds,  admitted  he  had  sold  out  trust 
funds,  but  did  not  shew  how  the  produce 
had  been  invested.  Held,  on  such  an 
admission,  that  he  was  liablis  to  make 
good  the  fund.    Meyer  v.  Moniriou, 

vol.  5,  p.  146 

5.  Assignment  of  all  and  every  the  household 
goods,  kc,  the  particulars  ^hereof  were 
stated  to  be  more  fully  set  forth  in  an 
inventory  signed  by  the  grantor,  and 
annexed  thereto.  There  was  no  such  in- 
ventory. Held,  nevertheless,  that  the 
assignment  was  effectual ;  it  appearing 
from  the  answer  of  the  party  resisting  its 
validity)  that  the  particulars  could  be 
ascertained.    England  v.  Downs, 

vol.  2,  p.  522 


ADMISSION  OF  ASSETS. 

.  1.  Executors  paid  some  interest  on  a 
legacy,  and  about  nine  years  after  the 
testator's  death,  passed  their  accounts  at 
the  legacy  duty  office,  shewing  a  con- 
siderable residue.  Held,  that  the  legatee 
was  entitled  to  an  immediate  decree  for 
payment  of  the  legacy,  without  first 
taking  the  accounts  of  the  testator's 
estate.     Whittle  v.  Henning, 

vol.  2,  p.  396 

2.  Payment  of  interest  by  an  executor, 
commencing  six  years  after  the  testator's 
death,  and  continuing  seven  years.  Held 
to  be  such  an  admission  of  assets  as  to 
make  the  executor  personally  liable. 
Attorney- General  v.  Chapman, 

vol  8,  p.  255 

3.  The  Court,  on  further  directions,  refused 
to  hold,  that  by  payment  of  interest  the 
executors  had  admitted  assets,  such  a 
conclusion  being  wholly  at  variance  with 
all  that  had  been  previously  done  in  the 
suit.    Rowley  v.  Adams,      vol.  7,  p.  395 

4.  Upon  an  application  to  be  relieved  firom  a 
decree  containing  an  admission  of  assets. 
Held,  that  whether  fraud  or  mistake  had 
been  committed,  yet  that  under  the  cir- 
cumstances of  the  case,  justice  could  not 
be  done  upon  a  mere  rehearing  of  the 
cause.    Davenport  y,  Stafford, 

vol.  8,  p.  503 

5.  Annuities  given  by  a  will  were  regularly 
paid  by  the  executors  for  six  years,  and 


irregular  payments  on  account,  were 
made  by  them  for  the  next  four  years. 
Semble,  that  this  of  itself  would  be  an  ad- 
mission of  assets.    Payne  v.  Little, 

vol.  22,  p.  69 

6.  This  Court  does  not  bind  executors  by  an 
admission  of  assets,  if  new  claims  on  the 
estate  afterwards  arise.    Ibid, 

7.  Payments  to  legatees,  made  under  a  de- 
cree in  a  legatees'  suit,  cannot  be  allowed, 
as  against'  creditors,  if  made  without 
having  the  accounts  taken,  and  therefore 
as  upon  an  admission  of  assets.  The 
Official  Managers  qf  the  Newcastle,  ^c. 
Banking  Company  v.  Hymers, 

vol.  22,  p.  367 

8.  Distinction  between  a  decree  to  admi- 
nister the  estate  of  A,  B,  and  a  decree 
directing  his  legal  personal  representa- 
tive either  to  admit  assets  or  to  account. 
Geofge  V.  George,    (No.  1.) 

vol.  38,  p.  350 


ADULTERINE  BASTARDY. 

1.  Observations  as  to  the  nature  and  extent 
of  proof  necessary  to  establish  a  case  of 
adulterine  bastardy,  and  as  to  what  kind 
of  evidence  is  admissible  in  such  cases. 
Hargraae  v.  Hargrane,  vol.  9,  p.  552 

2«  A  child  born  of  a  married  woman  is,  in 
the  first  instance,  presumed  to  be  legiti- 
mate. The  presumption  thus  established 
by  law,  is  nof  to  rebutted  by  circumstances 
which  only  create  doubt  and  suspicion, 
but  it  may  be  wholly  removed  by  shewing 
that  the  husband  was,  1.  Incompetent. 
2.  Entirely  absent,  so  as  to  have  no  in- 
tescourse  or  communication  of  any  kind 
with  the  mother.  3.  Entirely  absent  at 
the  period  during  which  the  child  must, 
in  the  course  of  nature,  have  been  begot- 
ten. 4.  Only  present  under  circum- 
stances as  afibrd  clear  and  sjitisfactory 
proof  that  there  was  no  sexual  inter- 
course. Such  evidence  as  this  puts  an 
end  to  the  question  and  establishes  the 
illegitimacy  of  the  child  of  a  married 
woman.    Ibid. 

3.  It  is,  however,  very  difficult  to  conclude 
against  the  legitimacy,  in  cases  where 
there  is  no  disability  and  where  some 
society  or  communication  is  continued 
between  husband  and  wife  during  the 
time  in  question,  so  as  to  have  afforded 
opportunities  of  sexual  intercourse ;  and 
in  cases  where  such  opportunities  have 
occurred,  and  in  which  any  one  of  two  or 
more  men  may  have  been  the  father, 
whatever  probabilities  may  exist,  no  evi- 
dence can  be  admitted  to  shew  that  any 
man,  other  than  the  husband,  may  have 
been,  or  probably  was,  the  father  of  the 
wife's  child.  Throughout  the  investiga- 
tion the  presumption  in  favour  of  the 
legitimacy  is  to  nave  its  weight  and  in- 
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fliMDee,  and  the  ^Tidence  against  it  ought 
to  be  ttrong,  distinct,  satisiactory,  and 
conclusive.    Hargrove  v.  Hargrove, 

▼oL  9,  p.  552 
4.  The  child  of  a  married  woman  held  to 
be  illegitimate^  on  proof  of  non-access  of 
die  husband,  and  of  conduct  and  admis- 
sions of  the  wife  and  her  paramour.  Re 
Smhp,  Tol.  17,  p.  523 


ADVANCEBCENT. 

[See  AoBMPTioK,  Adtancbuent  in  Life, 
HoTCHpoTy  Maintenanok,  Purchase 
BT  Father  im  name  of  Son.] 


ADVANCEMENT  IN  LIFE. 

[See  Maintenance.] 

A  newer  of  advancement  for  putting  or 
pjaciog  the  issue  of  the  marriage  '*  to  any 
profession,  trade,  or  business,  or  for  their 
adTsncement  in  life."  Held,  to  authorize 
the  payment  of  part  of  the  trust  funds  to 
a  daughter  on  her  marriage.  Lloyd  v. 
Ceeker,  vol.  27,  6i6 


ADVERSE  POSSESSION. 

1.  Trastees,  with  the  eonsent  of  ^.  B.,  the 
tniant  for  life,  had  a  power  to  sell  the 
trust  estate,  apd  invest  the  produce  in 
other  real  estate.  In  1810,  J.  B.,  with 
tiie  coneurrence  of  the  trusteef ,  sold  the 
estate  for  8,4402.,  and  received  the  pur- 
chase money.  About  the  same  time 
(but  whether  with  the  concurrence  of  the 
trustees  was  not  proved),  A,  B.  purchased 
another  estate  for  17,400/.  Of  the  8,440/., 
8,124^  was  paid  by  ^.  B.  in  part  payment 
for  the  second  estate ;  the  remainder  was 
paid  partly  out  of  A,  B.'s  monies,  and 
partly  by  money  raised  by  a  mortgage  of 
the  estate.  The  estate  was  conveyed  by 
jI,  B.  in  fee.  No  acknowledgment  or 
deelaratio|i  of  truit  was  ever  made  by 
A.  B,,  and  he  retained  possession  of  the 
estate  till  thirty  years  after,  when  he 
became  bankrupt.  The  Court,  against 
if.  B.'B  assignees,  presumed,  under  these 
circumstances,  that  the  purchase  had  been 
made  under  the  power  for  the  benefit  of 
the  trust,  and  held  that  there  had  been 
no  such  adverse  possession,  and  no  such 
acquiescence  on  the  part  of  the  trustees, 
at  to  preclude  the  Court  making  a  decla- 
ration that  they  had  a  lien  on  the  estate 
to  the  extent  of  the  trust  monies  invested 
ia  its  purchase.    Price  v.  Blakemore. 

vol.  6,  p.  507 

2.  Where  property  is  under  lease,  adverse 
possesaion  runa  against  the  reversioner 
from  the  expiration  of  the  lease,  or  from 


Ae  time  when  the  tenant  pays  rent  to 
one  claiming  wrongfully  to  be  entitled  in 
immediate  reversion.  Chatkriek  v.  Broads 
wfod.  vol.  8,  p.  808 

8.  Tenant  for  life  pa^ng  off  charge  on 
settled  estate,  he  taking  no  atepa  for  more 
than  twenU  years  to  keep  it  aUve,  the 
Statute  of  Limitations  hela  not  to  apply. 
Burrell  v.  The  Eorl  rfEgremeni. 

vol.  7,  p.  205 

4.  Though  under  the  8  &  4  Will.  4,  c.  27, 
s.  84,  the  right  is  extinguished  at  the  end 
of  twenty  years,  still  adverse  possession 
by  a  suecession  of  independent  trespas- 
sers, for  a  period  exceeding  twenty  years, 
confers  no  right  on  any  one  of  them  who 
haa  not  himaelf  had  twenty  years  unin- 
terrupted possession,  except  aa  furnishing 
a  defence  to  a  treapasser  in  poasession 
against  an  action  by  the  rightful  owner. 
Diion  V.  Ga^ere,  Fluker  v.  Gordon. 

vol.  17,  p.  421 

5.  After  hoth  the  trustee  and  cestui  que 
truet  had  been  out  of  posaession  more 
than  twenty  years  an  ejectment  was 
hrought  by  A,  B.,  the  heir  of  the  tres- 
passer, in  the  name  of  the  trustee,  and  he 
obtained  judgment.  The  trustee,  who, 
disclaiming  all  personal  interest,  then 
instituted  a  suit,  seeking  to  have  the 
rights  declared  aa  hetween  the  rightful 
owner  and  the  heir  of  the  treapasser,  and 
the  Court,  by  its  receiver,  took  possession. 
A.  B*  afterwards  instituted  a  auit  againat 
the  trustee  and  the  rightful  owner  to  re- 
cover the  property.  Held,  that  the  Court 
being  in  poeeeeeion,  the  Statute  of  Limi- 
tationa  had  conferred  no  right,  and  did 
not  apply.    Ibid, 

6.  A,  wrongfiiUy  entered  and  died  intestate : 
hia  widow  entered.  Held,  that  the  poa- 
session of  the  widow  was  not  a  continu- 
ance of  that  of  her  husband,  it  not  being 
shewn  that  she  was  entitled  to  dower, 
and  auch  a  right  not  entitling  her  to  enter 
into  the  whole  estate.    Jbid, 

7*  A,*B  furniture  waa  aeized  under  an  exe- 
cution by  the  sheriff,  who  assigned  it  to 
the  judgment  creditor.  AJb  friends 
afterwards  purchased  it  from  the  judg- 
ment creditor,  and  the  sheriff's  officer 
then  retired  and  left  the  gooda  in  A,*» 
possession,  who  remained  in  undisturbed 
enjoyment  for  more  than  six  years. 
After  his  death,  the  furniture  was  claimed 
by  his  friends  who  had  purchaaed  it,  and 
adversely  by  his  administratrix.  Held, 
that  the  rights  of  the  former  were  not 
barred  by  the  Statute  of  Limitationa,  and 
that  as  A.*B  possession  was  rightful,  the 
statute  could  only  apply  from  six  years 
from  a  conversion.    Edtvarde  v.  Clay. 

vol.  28,  p.  145 

8.  The  testator  held  2,0002.  belonging  to 
his  nephew,  on  which  for  eight  years  he 
paid  interest,  notwithstanding  the  nephew 
owed  him  1,000/.  on  hia  promissory.note. 
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Though  the  nephew  had  paid  no  interest 
on  the  note,  and  had  given  no  acknow- 
ledgrment  of  the  deht.  Held,  that  although 
the  remedy  for  recovering  the  IfiOOL  was 
harred  by  the  Statute  of  Limitations, 
still  the  right  of  the  eiiecutors  to  set  it 
off  against  the  2,0002.  remained.  Gee  v. 
Liddell.    (No.  2.)  vol.  S5,  p.  629 


ADVOWSON. 
ISee  Patronage.] 

1 .  A,,  seised  of  an  advowsoni  of  which  his 
son  W,  J,  was  incumbent,  devised  it  to 
trustees  to  sell  on  his  son's  death  and 
divide  the  produce  between  his  own  nine 
children.  Held  by  the  Master  of  the 
Rolls,  and  afterwards  hy  the  Lord  Chan* 
cellor  and  Lords  Justices,  that,  on  the 
death  of  W.  J.,  the  right  of  presentation 
which  then  accrued  and  could  not  be 
legally  sold,  passed  by  the  will,  and  did 
not  descend  to  the  heir.  Held  also,  by 
the  Master  of  the  Rolls,  that  the  Court 
had  authority  to  make  a  partition  of  an 
advowson,  and  would  follow  by  analogy 
the  rule  as  to  co-parceners,  and  give  the 
right  of  presentation  to  the  members  by 
seniority ;  but  the  Lord  Chancellor  and 
Lord  Justice  Knight  Bruce  held,  that 
the  right  to  present  was  to  be  deter- 
mined between  the  children  by  lot. 
Jokntlone  ▼.  Baber.  voL  22,  p.  562 

2.  A  testator  devised  his  advowson  to  trus- 
tees, to  sell  on  the  death  of  A,  and  di- 
vide the  produce  amongst  certain  persons. 
A*  was  the  incumbent,  so  that  on  his 
death  no  sate  could  be  made  until  the 
vacancy  was  filled  up.  Held,  that  the 
Court  had  no  jurisdiction  to  authorize 
a  sale  in  the  lifetime  of  A.  on  the  ground 
that  it  would  be  beneficial  to  the  parties. 
Johnstone  v.  Baber.  vol.  8,  p.  233 

3.  A,,  by  will,  directed  trustees,  upon  the 
death  of  the  present  incumbent,  to  pre- 
sent A»  to  the  living  of  S,,  in  case  he 
should  take  orders ;  and  if  he  should  not, 
or  taking  orders  should  die  in  the  life- 
time of  B,,  then  to  present  £.,  in  case 
he  should  take  orders;  and  after  their 
several  deceases,  or  of  such  of  them  as 
should  take  orders  and  be  presented,  or 
in  the  event  of  neither  taking  orders, 
she  devised  the  advowson  to  C,  in  fee. 
Held,  that  the  gifts  in  favour  of  A,  and 
B.  were  in  succession  and  not  alterna-' 
tive,  and  that  on  the  death  of  A.,  B. 
was  entitled  to  be  presented.  Hatch  v. 
Hatch,  vol.  20,  p.  105 

4.  A  testator  having  the  power  of  disposing 
of  an  advowson  (subject  to  the  existing 
incumbency  of  A.,  and  a  contingent  right 
of  B.  to  be  afterwards  presented)  devised 
''the  next  avoidance  thereof"  in  favour 
of  C,  Held,  that "  the  next "  meant,  the 
next  the  testator  had  power  to  dispose 


of,  viz.,  that  following  the  incumbency 
of  A.  and  of  B,     Hatch  v.  Hatch. 

vol.  20,  p.  105 


AFFIDAVIT. 

[See  Affidavit  as  to  Documents,  Affi- 
davit OF  Service,  Evidence,  Exhibit, 
Office  Copies,  Swearing  Affidavits, 

Witness.] 

1.  Effect  of  affidavits  as  to  facts  on  belirf" 
only  is  to  put  the  opposite  party  to 
answer  them.    Butk  v.  Beetham. 

vol.  2,  p.  537 

2.  Affidavits  in  the  Master's  office  oug'ht 
to  be  regularly  filed,  like  other  affidavits. 
Stubbt  v.  Sargott.  vol.  2,  p.  496 

3.  Affidavits  sworn  before  a  master  extra- 
ordinary, who  was  the  clerk  of  the  Plain- 
tiff's attorney,  rejected.  Wood  v.  Har» 
per.  vol.  3,  p.  290 

4.  Pending  a  reference  of  affidavits  for  im- 

gertinence,  they  cannot  be  used.  The 
ourt,  however,  will,  in  such  a  case,  put 
the  parties  under  terms,  so  as  to  meet 
the  justice  of  the  case.    Peane  v.  Brook, 

vol.  3,  p.  337 

5.  In  a  pressing  case  an  affidavit  was  af- 
lowed  to  be  sworn  in  open  Court.  The 
Merceri  Company  v.  The  Great  Northern 
Railway  Company,  voL  14,  p.  20 

6.  After  answer,  the  original  bill  was 
amended,  and  the  Defendant  obtained 
time  to  answer  it ;  the  Plaintiff  then  gave 
notice  of  motion  for  a  special  injunction, 
and  filed  affidavits  in  support  of  it.  The 
motion  coming  on,  the  Defendant  ob- 
tained time  to  answer  the  affidavits,  and 
then  filed  both  her  answer  and  affidavits 
in  opposition.  Held,  that  the  second 
answer  must  be  treated  as  an  affidavit, 
and  that  the  affidavits  in  support  of  the 
motion  might  be  used  to  qualify  the 
second,  but  not  the  first  answer.  Maden 
V.  Veevert,  vol.  5,  p.  503 

7.  A  motion  for  an  ii^unction  and  receiver 
being  brought  on,  stood  over  at  the  re- 
quest of  the  Defendant,  who  filed  his 
answer  the  next  day.  Held,  that  the 
Plaintiff  might  use  affidavitssubsequently 
filed,  in  contradiction  to  the  answer, 
which,  under  these  circumstances,  must 
be  treated  as  an  affidavit  Gibton  ▼• 
Nicol.  vol.  6,  p.  422 

8.  Remarks  on  the  impropriety  of  making 
the  statutory  affidavit  as  to  belief,  in  the 
statements  of  a  petition  to  wind  up, 
without  inquiry  as  to  the  truth  of  such 
statement.  In  re  The  Anglo'Greek  Steam 
Navigation  and  Trading  Company  (Ll- 
mited),  vol.  35,  p.  399 

9*  An  affidavit  not  received  in  evidence  on 
further  directions.  Attorney-General  ▼. 
Gell,  vol.  8,  p.  362 

10.  On  a  motion  for  an  issue  to  try  the 
Plaintiff's  heirship,  affidavits  of  facts 
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of  which  the  Defendant  h^  his  answer 
piDfesscf  to  be  ignorant  are  inadmissible. 
Lamciukire  v.  Lanca*kire»      vol.  9,  p«  259 

11.  Affidaviu  not  admitted  at  the  hearing 
under  13  Ac  14  Ficl.  c.  35,  s.  28,  if  they 
raise  a  new  issue.    Hoghton  v.  Hoghton. 

vol.  15y  p.  278 

12.  In  1843,  a  tenant  in  tail  joined  in  re- 
settling one  of  two  family  estates.  He 
disputed  the  validity  of  the  transaction, 
and  subsequently,  in  1 845,  married.  On 
that  occasion  a  settlement  was  executed, 
making  prorision  for  the  younger  chil- 
dren only  of  the  marriage.  The  instruc- 
.tion  stated,  that  it  was  desired  to  keep 
bis  landed  estates  free  from  any  settle- 
ment, and  contained  this  note:  "  N.B.— 
The  eldest  son  will  take  the  family  es- 
tate."  In  a  suit  to  set  aside  the  re- 
settlement of  1843,  affidavits  were  pro- 
duced, on  behalf  of  the  infant  eldest  son 
of  the  marriage,  to  shew  that,  on  the 
negotiation  for  the  marriage,  it  was  un- 
derstood that,  under  existing  settlements, 
the  eldest  son  would  become  entitled  to 
considerable  landed  estates,  and  there- 
fore, that  it  was  only  necessary  to  pro- 
vide for  the  younger  children.  Held, 
first,  that  these  affidavits  were  inad- 
missible under  Sir  George  Tumer't  Act 
(13  &  14  Fiet.  c.  S5,  a.  28);  and  se. 
condly,  that  if  admitted,  they  did  not 
shew  that  the  marriage  proceeded  on  the 
faith  of  the  re-eettlement  of  1843,  and 
that  in  this  suit  no  decree  or  inquiry 
could  be  made  in  favour  of  the  infant. 


AFFIDAVIT  AS  TO  DOCUMENTS. 

[See  Production  of  Documents.] 

1.  Practice  as  to  requiring  a  Defendant  to 
make  a  further  affidavit  as  to  documents. 
Warden  ▼.  Peddington.        vol.  32,  p.  689 

2.  Where,  aAer  a  Defendant  has  made  a 
sufficient  affidavit  as  to  documents,  the 
Plaintiff  amenda  his  bill,  introducing  new 
matters,  he  is  entitled  to  have  from  the 
Defendant  a  further  affidavit  of  docu- 
ments as  to  the  amendments.  Warden  v. 
Peddington,  voL  32,  p.  639 

8.  By  a  consent  order  made  in  an  adminis- 
tration suit,  a  purchaser  was  to  be  bound 
by  any  order,  as  if  he  were  a  partv  to  the 
rait  and  his  contract  had  been  the  aub- 
ject  of  it.  Upon  a  dispute  arising  be- 
tween the  purchaser  and  vendors: — Held, 
that  the  purchaser  was  entitled  to  call 
00  the  vendors  to  make  an  affidavit  of 
documents  and  to  produce  them.  Dent 
T.Dflii.  vol.  35,  p.  126 


AFFIDAVIT  OF  SERVICE. 

An  siBdavit  of  personal  service  of  an  order 
for  payment,    under  the    Winding-up 


Acts,  need  not  state  where  the  service 
was  effected.  Re  Job,  Re  The  Nantle  Vale 
Slate  Company,  vol.  27,  p.  32 

AFTER  ACQUIRED  PROPERTY. 
[See  Covenants  to  Settle.] 

AGENT. 

[See  Principal  and  Agent.] 

An  agent  assisting  in  a  breach  of  trust  is 
personally  responsible.  The  Attorney" 
General  v.  The  Corporation  ef  Leicester, 

vol.  7,  p.  176 

AGREEMENT. 

V 

[See  Compromise,  Contract,  Covenant, 
Specific  Fervormance,  Statute  of 
Frauds,  Uncertainty.] 

1.  One  partner  by  letter  proposed  to  the 
other  either  to  retire  or  to  refer  to  arbi- 
tration. The  other  partner,  in  answer. 
Said  he  concurred  in  the  retirement,  but 
subject  to  a  condition  ss  to  the  taking 
the  accounts.  Held,  that  the  partnership 
was  not  dissolved.    Hall  v.  Hall. 

vol.  12,  p.  414 

2.  A  client,  by  letter,  undertook  to  pay  his 
solicitor  interest  on  balance  appearing 
against  him  from  time  to  time,  upon  the 
principle  of  annual  rests.  Held,  that  the 
agreement  was  unilateral  and  not  bind- 
ing, and  that  even  if  it  had  been  duly 
signed  by  both  parties,  it  was  not  such 
an  agreement  as  could  be  enforced  be- 
tween solicitor  and  client,  being  entered 
into  while  that  relation  was  subsisting 
between  them.  Moee  v.  Bainbrigge, 
Bainbrigge  v.  Mote,  vol.  18,  p.  478 


ALIEN. 

1.  A  devise  of  lands  was  made  to  English  sub- 
jects, in  trust  to  sell,  and,  after  payment 
of  mortgages,  to  invest  the  surplus  monies 
in  the  funds,  |n  trust  for  persons,  some 
of  whom  were  aliens.  Held,  that  the 
Crown  was  not  entitled  to  the  share  of 
the  aliens  either  in  the  land  or  the  pro- 
duce.    Du  Hourmelin  v.  Sheldon, 

vol.  1,  p.  79 

2.  By  the  settlement  made  on  the  marriage 
of  an  English  lady  with  a  foreigner,  her 
Bank  annuities  were  .settled  in  trust  for 
her,  her  husband,  and  their  children; 
and-  her  real  estates  were  directed  to  be 
sold  and  the  produce  held  on  similar 
trusts.  And  it  was  agreed  between  all 
the  parties,  and  the  husband  covenanted, 
that  in  case  any  real  or  personal  estate 
should  vest  in  the  wife,  or  in  him  in  her 
right,  he,  as  far  as  he  lawfully  could, 
would,  either  alone  or  in  concurrence 
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with  his  wife,  settle  the  same  upon  the 
trusts,  and  subject  to  the  powers,  &c. 
therein  expressed  concerning  the  Bank 
annuities.  Real  estates  descended  on 
the  wife.  The  husband  and  some  of  the 
children  were  aliens.  Held,  that  the 
lands  descended  were  bound  by  the  cove- 
nant, and  that  they  ought  to  be  sold  and 
the  produce  invested  on  the  same  trusts 
as  the  Bank  annuities.  Maiter  v.  De 
Croismar.  vol.  11,  p.  184 

3.  A  patentee  applied  to  the  Court  of 
Chancery  to  stay  all  proceedings  on  a 
scire  faciat  to  repeal  the  patent,  or  that  a 
nolh  protequi  might  be  entered,  on  the 

Sound,  that  the  prosecutor  was  an  alien, 
eld,  that  the  Court  had  no  authority  to 
interfere  in  the  matter.  The  Queen  v. 
Prouer,  vol.  11,  p.  806 

4.  An  illegal  monopoly  is  a  public  griev- 
ance, and  the  Crown  having  been  in- 
formed of  such  a  grievance,  and  having 
the  power  and  duty  to  remove  it,  if  it  be 
such,  ought  not  to  be  disabled  from  di- 
recting the  necessary  proceedings  to 
ascertain  the  truth,  because  the  infomia- 
tion  was  given  by  an  alien.    Ibid, 

5»  The  Court  will  enforce,  for  the  benefit 
of  the  Crown,  a  trust  of  real  estate  cre- 
ated in  favour  of  an  alien.  The  devise 
being  valid,  and  there  being  a  eeetui  que 
truMt,  who  can  take  but  not  hold,  the 
Crown  becomes  entitled  beneficially,  and 
not  the  trustee  or  heir  at  law.  RitUon  v. 
Stord^  (3  Smale  ^ Gifard,2S0)  dissented 
firom.     Barrow  v.  Wadkin,     vol.  24,  p.  1 

6.  The  words  in  the  13  Oeo.  3,  c.  21,  s.  3, 
are  to  be  read  "  aliens'  duties,  customs, 
and  impositions,"  and  not  <*  aliens,  du- 
ties, customs,  and  impositions,''  and 
therefore  the  gtandchUd  qf  a  natural- bom 
subfeei,  bom  out  of  the  Queen's  alle- 
giance, is  entitled  to  the  benefit  of  that 
statute,  in  regard  to  holding  lands  as  a 
natural- born  subject,  although  he  has 
not  complied  with  the  formalities  speci- 
fied in  the  third  section.  Barrow  v. 
Wadkin.    (No.  2.)  vol.  24,  p.  827 

7.  An  alien  who  had  served  on  board  a 
British  man-of-war  for  four  years  in  time 
of  war, — Held  to  be  a  natural-bom  sub- 
ject, under  the  13  Geo.  2,  c.  8.  Re  Giraud, 

vol.  82,  p.  885 


ALLOWANCE. 
[See  Payment  out  of  Court.] 

ALTERATION  OF  DEED.- 

[See  Deed.] 

A  mortgagor  executed  a  mortgage  deed  to 
A,  B.t  the  solicitor  who  prepared  it.  On 
the  following  morning,  J.  B.  filled  in  the 
date,  the  names  of  the  tenants  and  the 
date  of  the  proviso  for  redemption:— 


Held,  that  this  alteration  did  not  render 
the  deed  void.    Adeette  v.  Hivet, 

voL  33,  p.  52 


ALTERNATIVE  GIFT. 

Effect'  may  be  given  to  a  gift  over  in  one 
of  two  alternatives  which  happens  though 
the  other  is  too  remote.  Thus  upon  a 
bequest  to  trustees  for  A.  for  life,  and 
after  her  decease  to  divide  between  her 
children  when  they  should  atuin  twenty- 
seven,  and  in  the  event  of  A.  not  leaving 
any  child  at  her  death,  then  over.  J, 
had  no  issue,  it  was  held,  that  the  gift 
over  took  effect     Cambridge  v.  Rem, 

▼oL  25,  p.  409 

ALTERNATIVE  RELIEF. 

1.  A  bill  may  insist  on  a  repudiation  of  a 
transaction,  and,  in  the  alternative,  ask- 
ing to  have  the  accounts  taken,  and  the 
rights,  8tc.  of  the  parties  determined. 
Cruikihank  v.  UPViear,        vol.  8,  p.  106 

2.  On  a  bill  seeking  to  set  aside  deeds  tii 
toto,  and  praving  no  alternative  relief, 
the  Court  will  not,  adversely,  grant  an 
account  on  the  footing  of  their  validity. 
Selbjf  v«  Jaekeon,  vol.  6,  p.  192 


AMENDMENT. 

[See  Time  for  Amendment.] 

1.  Upon  the  allowance  of  a  demurrer  the 
question  of  costs  and  liberty  to  amend 
are  in  the  discretion  of  the  Court,  and 
for  the  purpose  of  determining  them,  the 
Court  to  some  extent  baa  regard  to  the 
statements  in  the  bill,  though  admitted 
only  for  the  purposes  of  the  demurrer. 
Schneider  v.  Liaardi,  voL  9,  p.  461 

2.  A  bill  sought  to  charge  two  trustees' 
severalty,  with  trust  moneys  retained 
with  their  several  privity  by  third  par- 
ties. After  the  evidence  had  elosed,  the 
Plaintiffk  sought  to  withdraw  the  repli- 
cation and  to  amend  the  bill,  so  as  to 
charge  the  Defendants  for  moneys  which 
they  had  jointly  allowed  the  third  parties 
to  retain.  The  application  was  refused 
with  costs.  Norton  v.  Brocklehurti, 
(No.  1.)  voL  29,  p.  503 

3.  A  second  order  to  amend,  obtained  as  of 
course  after  an  answer  has  been  put  in, 
is  irregular,  though  the  first  has  not  been 
acted  on.  Brooks  v.  Purton,    vol.  4,  p.  494 

4.  Liberty  being  given  to  amend,  the  bill 
was  amended  by  striking  out  the  names 
of  several  co«  Plaintiffs,  and  suing  by  one 
on  behalf,  &c  of  the  others.  Held  irre- 
gular :  but  the  Court  allowed  the  amend- 
ment to  stand,  security  being  given  for 

'       costs.    Feliowes  v.  Deere,    voL  3,  p.  853 

5«  After  one  of  several  Defendants  has 

answered,  the  Plaintiff*  can  only  obtain 
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one  order  of  courte  to  amend.  Any  fur- 
ther leeve  most  be  obtained  on  special 
application.     Dtnis  y.  Prtmt, 

▼o).  5,  p.  875 
See  Haddehla  y.  Neville,  vol.  4,  p.  28 
8.  Amendment  is  a  waiver  of  notice  of  mo- 
tion.   Gomfhwait  y.  Rippon,    vol.  1,  p.  54 

7.  A  Plaintiff  does  not,  by  obtaining  an 
order  to  amend,  between  the  time  of 
giving  a  notice  of  a  motion  for  the  pro- 
duction of  documents  and  its  being  beard, 
waive  bis  right  to  their  production. 
CkUwiek  y.  Prebble,  vol.  6,  p.  264 

8.  Where  the  bill  is  amended  before  an- 
swer, it  ia  not  necessary  to  serve  a  «tt6- 
ftena  to  answer  the  amendments.  iS^aii- 
tey  V.  BoMtf.  vol.  6,  p.  420 

9.  A  special  order  to  amend,  without  pre- 
judice to  an  injunction)  had  to  be  made 
to  the  Court  and  not  to  the  Master. 
Wrighi  y.  King,  vol.  9,  p.  161 

10.  Practice  aa  to  permitting  a  bill  to  be 
amended  after  replication.  Price  v.  Sa- 
Utthunf,  vol.  32,  p.  446 

See  Htieheoek  v.  Jaqvee.     vol.  9,  p.  192 

11.  A  Plaintiff,  having  one  of  the  Defend- 
ants under  his  control,  kept  back  his 
answer.  Another  Defendant  put  in  his 
answer,  and  after  great  delay,  on  the 
part  of  the  Plaintiff,  moved  to  dismiss 
for  want  of  prosecution.  The  Plaintiff 
to  defeat  the  motion,  obtained  an  order 
of  course  to  amend.  Held  that,  as  there 
was  an  answer  outstanding,  the  order  to 
amend  could  not  be  considered  "irre- 
gular."  But  it  was  afterwards  dis- 
charged on  other  grounds.  Forman  v. 
Gray.  vol.  9,  p.  196 

12.  An  order  of  course,  though  obtained 
within  the  time  limited  by  the  General 
Orders,  discharged,  on  the  ground  of  the 
inexcusable  delay  of  the  Plaintiff,  in 
proceeding  and  getting  in  the  answer  of 
a  Defendant  under  her  control,  and  be- 
cause it  had  been  obtained  for  the  pur- 
pose of  defeating  a  motion  to  dismiss  for 
want  of  prosecution.    Forwum  v.  Gray, 

vol.  9,  p.  200 
IS.  The  expressions  **last  answer''  and 
"the  last  of  several  answers"  in  the 
General  Orders  regulating  the  period 
within  which  a  Plaintiff  may  obtain  an 
order  of  course  to  amend,  mean  the  last 
answer  required  in  the  then  state  of  the 
record.    JMd» 

See  GnanUant  of  Wimbome  Union  v. 
Maason.  vol.  7i  p.  809 

14.  The  Orders  of  1845  did  not  limit  the 
time  within  which  an  application  for  an 
order  to  amend  is  to  be  made.  See  now 
Ord.  iz.  15.     Pottt  v.  Whitmore, 

vol.  10,  p.  177 

15.  After  the  expiration  of  the  time  for 
obtaining  an  order  of  course  to  amend, 
the  Plaintiff,  being  unable  to  make  the 
affidavit  required  by  the  68th  Order 
(Ord.  ix.  15),  applied  to  the  Court,  in 


the  first  instance,  simply  for  leave  to 
amend,  and  obtained  the  order  on  affi- 
davit of  service.  Held,  that  the  order 
was  irregular,  and  it  was  discharged. 
Semble,  that  the  application  ought  to  have 
been  made  to  the  Court,  under  the  21  st 
Order  (Ord.  xxxvii.  18),  to  enlarge  the 
time  forobtaining the  order toamend  with- 
out the  special  affidavit.  Potts  v.  Whit- 
more, vol.  10,  p.  177 

16.  After  answer,  a  Plaintiff  obuined  an 
order  of  course  to  amend.  He  then 
made  A.  a  party;  but  finding  that  A, 
was  dead,  he  before  answer  to  the  amend- 
ment, obtained  a  second  order  of  course 
to  amend,  and  substituted  A.'9  repre- 
sentatives with  apt  words  to  charge  them. 
The  second  order  waa  discharged  for 
irregularity,  with  costs.  Hortley  v.  Faw^ 
eett.  vol.  10,  p.  191 

See  Edge  y.  Duke.  vol.  10,  p.  184 

17.  After  one  of  several  Defendants^  has 
put  in  a  sufficient  answer,  the  Plaintiff 
cannot  obtain  more  than  one  order  of 
course  to  amend,  although  the  other  De- 
fendants may  not  have  answered.  Dun- 
combe  v.  Lewis,  vol.  10,  p.  273 

Bainbrigge  v.  Baddeley,    vol.  12,  p.  152 

18.  A  Defendant  put  in  an  insufficient 
answer,  and  the  Plaintiff  obuined  an 
order  of  course  to  amend  within  fourteen 
days,  and  that  the  Defendant  might  an- 
swer the  amendments  and  exceptions 
together.  No  amendment  was  made 
within  fourteen  days.  Held,  that  a  se- 
cond order  to  amend  could  not  be  ob- 
tained, ex  parte,    Dolly  v.  Challin, 

vol.  11,  p.  61. 

19.  Under  all  orders  to  amend  a  Plaintiff 
must  amend  within  fourteen  days,  as 
where  he  obtains  leave  to  amend  on  the 
allowance  of  a  demurrer.,  and  no  time  is 
then  limited.     Bainbrigge  v.  Baddeley. 

vol.  12,  p.  152 
Armitetead  v.  Dnrham,    vol.  llr  !>•  428 

20.  The  66th  Order  of  May,  1845  (Ord.  ix. 
13),  is  applicable  to  bills  of  discovery. 
Peile  V.  Stoddart  vol.  1 1 ,  p.  591 

21.  A  Plaintift'  took  exceptions,  which  he 
gave  notice  of  abandoning: — Held,  that 
he  had  thereby  shortened  the  time  al- 
lowed for  amending  as  of  course.    Ibid. 

22.  A  Plaintiff,  after  the  time  allowed,  ob- 
tained an  order  of  course  to  amend.  The 
order  was  discharged  with  costs,  and  the 
amended  bill  was  ordered  to  be  taken  off 
the  file.    Ibid. 

23.  Pending  the  usual  reference  to  inquire 
which  of  two  suits  is  most  beneficial,  it 
is  irregular  to  obtain  an  order  of  course  to 
amend.  Fletcher  v.  Bioore,    vol.  1 1 ,  p.  6 1 7 

24.  Order  to  amend  an  information  obuined 
on  the  affidavit  of  the  solicitor  alone ; 
and  which,  after  deuiling  ceruin  cir- 
cumstances, stated,  '*  that  haying  regard 
to  these  circumsUnces,"  the  amendments 
could  not,  with    reasonable    diligence, 
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have  been  sooner  introduced.  Held,  re- 
gular. The  Attorney-General  v.  The  Cor- 
poration of  London,  vol.  13,  p.  313 

25.  Assignees  of  bankrupt  Defendant 
allowed  to  be  made  parties  by  amend- 
ment. London  Gatlight  Company  v.  Spot- 
tUwoode.  vol.  14,  p.  264 

26.  A  party  to  a  special  case  died  after  it 
had  been  set  down  ;  liberty  was  given  to 
amend  by  making  his  representatives 
parties.    Ainsworlh  v.  Alman, 

vol.  14,  p.  597 

27*  Under  an  order  giving  liberty  to  add 

.parties  by  amendment  or  supplemental 

bill,  a  Plaintiff  may  do  both.    Minn  v 

Stant.  vol.  15,  p.  129 

28.  The  common  order  to  amend  obtained 
after  a  claim  had  been  set  down  for  hear* 
ing.  Owynne  v.  The  Britith  Peat,  Char- 
coal, and  Manure  Company,    vol.  17,  p.  7 

29.  The  original  bill  sought  relief  against 
the  Defendant,  as  mortgagee  in  posses- 
sion. The  Defendant,  by  his  answer, 
claimed  under  a  conveyance  from  the 
Plaintiff.  By  amendment,  the  Plaintiff, 
abandoning  the  relief  under  the  mortgage 
title,  sought  to  avoid  the  conveyance.  A 
motion  by  the  Defendant,  that  the  amen- 
ded bill  might  be  taken  off  the  file,  or 
that  the  Plaintiff  might  pay  the  costs  up 
to  the  amendment,  was  refused.  Allen  v. 
Spring,  vol.  22,  p.  615 

80.  A  bill  was  filed  by  a  judgment  creditor, 
which,  as  such,  could  not  be  sustained, 
but  pending  the  suit  he  got  in  a  mort- 
gage and  claimed  the  beneHt  of  it  by 
amendment.  Held,  that  the  Plaintiff 
could  not  support  his  suit  by  this  supple- 
mental title.     Godfrey  y.  Tucker. 

vol.  33,  p.  280 


ANCIENT  LIGHTS. 

1.  Where  A.y  being  entitled  to  ancient 
lights  overlooking  B.'s  property,  alters 
and  extends  them,  and  afterwards  B. 
builds  up  and  obstructs  the  ancient 
lights,  the  Court  will,  at  the  suit  of  A,, 
grant  an  injunction  against  B.,  upon  the 
condition  of  J.'s  consenting  to  restore 
the  lights  to  their  former  position. 
Cooper  v.  Hubbuek.  vol  80,  p.  160 

2.  Injunction  to  restrain  the  obstruction  of 
ancient  lights  refused,  on  the  ground  of 
the  Plaintifi^s  delay,  the  bill  being  re- 
tained, with  liberty  to  proceed  at  law. 
Ibid. 

3.  Any  alteration  of  ancient  lights  although 
not  prejudicial  to  the  owner  of  the  ser- 
vient  tenant,  gives  him  a  right  to  ob- 
struct them.     Cote?Ung  y,  Baesett. 

vol.  32,  p.  101 

4.  The  owner  of  a  dominant  tenement,  in 
the  course  of  rebuilding,  materially 
altered  his  ancient  lights ;  this  was  done 
after  communication  with  the  owner  of 


the  servient  tenement,  and  with  the 
knowledge  and  under  the  inspection  of 
his  surveyor,  but  without  any  express 
agreement.  Held,  that,  in  ei^uity,  the 
lights,  as  altered,  could  not  be  interfered 
with,  and  a  perpetual  injunction  was 
granted.     Cotching  v.  Battett. 

vol.32,  p.  101 

5.  If  the  owner  of  one  of  several  houses 
throws  out  a  bow  in  the  rear,  of  the  depth 
of  eight  feet  (the  whole  space  opposite 
being  open),  his  next,  door  neighbour 
cannot,  on  the  ground  of  an  interference 
with  his  ancient  lights,  prevent  it.  But 
it  would  be  a  sufficient  injury,  if  con- 
trary to  an  express  covenant,  to  induce 
the  Court  to  interfere.  Western  v.  Mae^ 
dermot.  vol.  35,  p.  243 

6.  A  suit  cannot  be  sustained  for  the  pur- 
pose of  recovering  damages  for  an  inva- 
sion of  ancient  lights  when  the  injunction 
is  refused.     Calcrrft  v.  Thompson. 

vol.  35,  p.  559 

7.  An  act  of  parliament  alone  can  give  any 
person  the  right  of  taking  the  property 
of  another  without  his  consent  on  pay- 
ment of  an  adequate  pecuniary  compen- 
sation, and  the  right  to  light  and  air  is  as 
much  property  as  the  land  which  enjojrs 
this  easement  on  the  land  of  another. 
Dunball  v.  Waltere.  vol.  35,  p.  565 


•*AND"read"OR." 
[See  "Or"  read  «*  And,"  Vesting.] 

1.  On  the  construction  of  a  will,  held  that 
the  word  *'  and  "  could  not  be  read  dis- 
junctively as  *'  or.'*  Seceombe  v.  Edwards. 

voL  28,  p.  440 

2.  Bequests  to  A.  for  life,  and,  after  his  de- 
cease, to  his  eldest  son  ;  but  in  case  A, 
should  "die  under  age  and  without 
issue,"  oyer.  Held,  that  the  word  "and** 
was  not  to  be  read  "or,"  and  that  A.'b 
son,  in  his  father's  lifetime,  took  a  vested 
interest,  not  subject  to  be  divested.  Mal^ 
colm  v.  Malcolm.  vol.  21,  p.  225 

3.  A  testator  gave  to  each  of  four  persons, 
when  and  as  they  respectively  attained 
twenty-one,  one-fourth  of  his  residue  for 
life,  and  in  case  either  of  them  "  should 
happen  to  die  under  the  age  of  twenty- 
one  years  and  without  leaving  lawful 
issue,"  then  he  gave  his  share  to  the 
survivors  for  life.  And  from  and  after 
the  decease  of  either  of  the  legatees  leav- 
ing lawful  issue  surviving,  he  bequeathed 
his  share  to  such  issue.  And  if  all  four 
legatees  should  die  without  leaving 
lawful  issue,  there  was  a  gift  over.  One 
of  the  legatees  attained  twenty-one  and 
died  without  issue:— Held,  that  her  share 
was  undisposed  of,  the  Court  being  of 
opinion  that  **and"  could  not  be  read 
"  or."     Coatee  v.  Hart.       vol.  32,  p.  349 

4.  A  testator  gave  his  residue  to  his  nephew 


GENERAL  INDEX. 


57 


for  life/  aod  after  his  decease,  provided 
he  should  leave  a  child  surviving,  then  to 
•uch  penoDS  as  he  should  hy  will  ap- 
point; bat  if  his  nephew  should  die 
without  leaving  any  child  him  surviving, 
"and"  should  not  "  make  any  appoint- 
ment as  aforesaid/'  tlien  to  A,t  B.  and  C 
Held,  first,  that  "and"  could  not  be 
reid  "or;**  secondly,  that  the  power  to 
appoint  only  arose  provided  the  nephew 
left  a  child  surviving  him ;  consequently, 
that  an  appointment  by  the  will  of  the 
JiepheWfWho  died  childless,  was  iuopera- 
tire,  and  that^.,  £.and  C.  were  entitled. 
BarkiT  v.  Ywng,  vol.  33,  p.  353 

5.  A  power  of  sale  and  exchange  was  given 
to  the  trustees  of  a  settlement,  at  the 
request  of  the  person  for  the  time  being 
"seised  of  the  freehold  and  inheritance 
of  the  msnors,"  &c.  Held,  that  read- 
ing the  word  "and,"  conjunctively,  the 
power  could  not  be  exercised  at  the  re- 
quest of  a  tenant  for  life  who  (subject  to 
mtervening  limitations)  had  the  ultimate 
remsinder  in  fee.  Held,  also,  that  the 
word  "and"  could  not  be  read  disjunc- 
tively as  "  or."  The  Earl  of  Malmetbury 
V.  Tki  Ctumieti  qfMalmesbury  ;  PhilUpscn 
r.  rarwr.  vol.  31,  p.  407 


ANNUITY. 
[Sw  Absolute  Interest.] 

1.  The  dividends  of  a  sum  in  court  being 
insufficient  for  the  payment  of  an  annuity 
cbsrged  upon  it,  a  prospective  order  was 
made  for  the  sale,  from  time  to  time,  of 
so  much  of  the  corpus  as  would,  together 
with  the  dividends,  be  necessary  for  rais- 
ing the  amount  of  the  annuity.  Hodge  v. 
Lewin.  vol.  1,  p.  431 

I  A  sum  of  money  in  the  5  per  Cents.,  set 
spart  to  answer  an  annuity,  was  reduced 
to  3}  per  Cents.,  and  the  dividends  hav- 
ing become  insuflficient  to  pay  the  an- 
nuity, the  Court  made  a  prospective 
order  for  the  sale,  from  time  to  time,  of 
a  sufficient  part  of  the  capital  to  meet 
the  accruing  payments  of  the  annuity. 
Swallow  V.  Swallow,        vol.  1,  p.  432,  n. 

2.  A  perpetual  annuity  was  granted  by  king 
Charlei  II.  to  A.  and  his  heirs,  payable 
out  of  the  coal  duties.  Held,  that  though 
descendable  to  the  heirs,  it  was  personal 
and  not  real  estate.    Radbum  v.  Jervit, 

vol.  3,  p.  450 

3.  Power  to  appoint  an  annuity  held,  under 
the  circumstances,  to  authorize  the  ap- 
pointment of  the  principal  sum  invested 
in  the  funds  for  securing  it  Samuda  v. 
Lmuada,  vol.  7,  p.  243 

4<  Held,  that  the  annuitants  were  not  en- 
titled to  be  paid  the  arrears  out  of  the 
corfu,  though  the  rents  were  insufficient 
to  keep  down  all  the  incumbrances. 
Ai^  ▼•  PhUippt.  vol.  8,  p.  193 


5.  A  testator  gave  to  each  of  his  five 
daughters  4002.  per  annum,  for  their 
lives ;  and  after  their  respective  deceases, 
he  gave  the  same  to  their  children 
respectively;  and  in  case  any  of  the 
daughters  died  without  issue,  the  annuity 
to  cease.  Held,  that  the  children  of  the 
daughters  took  for  life  only  a  proportion 
of  the  annuity*    Hedges  v.  Harpur. 

vol.  9,  p.  479 

6.  A  testator  gave  several  life  annuities, 
one  of  which  was  (expressed  in  the  alter- 
native) either  102.  a  year,  or  61,  and  a 
tenement  (part  of  the  JV.  estate),  and  he 
charged  them  all  on  the  JV.  estate.  Held , 
that  all  the  annuities  were  charged  ex- 
clusively on  that  estate.   Lomax  v.  Lomax, 

vol.  12,  p.  285 

7.  A  testator  directed  the  investment  of  his 
property  in  the  funds,  and  bequeathed  to 
A,  B,  502.  per  year  for  her  and  her  threechil- 
dred ;  ana,  after  her  decease,  the  "money** 
to  be  paid  to  each  of  them,  as  they  at- 
tained the  age  of  twenty-one;  but,  if 
either  of  them  died,  to  be  paid  to  the 
survivors.  Held,  upon  the  context,  that 
tliis  gave  a  perpetual  annuity,  or  such 
a  sum  in  the  funds  as  would  produce 
504  a  year.  Where  there  is  a  simple 
bequest  of  an  annuity,  it  implies  no  more 
than  a  gift  for  life,  unless  there  is  some- 
thing else  in  the  will  to  enlarge  the  gift. 
Potter  v.  Baker,  vol.  13,  p«  278 

8.  A  testator  (subject  and  charged  with  the 
payment  of  his  annuities)  devised  his 
real  estate  to  trustees,  as  to  part  for  his 
wife  for  life,  and  then,  in  the  first  place, 
out  of  the  rents,  to  pay  the  annuities,  and 
subject  to  the  life  estate  of  his  wife  and 
the  annuities,  to  A,  for  life,  &c.  &c. 
Held,  that  the  real  estates  were  liable  to 
be  sold  for  payment  of  the  arrears  of  the 
annuities.    Picard  v.  Mitehell, 

vol.  14,  p.  103 

9.  A  testatrix  being  entitled  to  an  an- 
nuity during  the  life  of  £.,  effected  an 
assurance  on  A*s  life,  and  bequeathed 
the  annuity  to  C.  Held,  that  the  policy 
did  not  pass.     Hamilton  v.  Baldwin, 

vol.  15,  p.  232 
10  A  testator  directed  his  property  to  be 
invested  in  the  funds,  for  the  best  advan- 
tage of  those  he  should  after  name  ;  and 
he  bequeathed  50/.  a  year  to  A,  for  life, 
and,  after  her  decease,  then  that  the  502. 
a  year  should  go,  half  to  B.  and  the  other 
half  to  C.  Held,  that  the  annuity  was 
perpetual,  and  that  B,  and  C.  were  en- 
titled to  such  a  sum  in  the  funds  as  would 
produce  502.  a  year.    Potter  v.  Baker, 

vol.  15,  p.  489 

11.  Held,  that  arrears  of  an  annuity  were 
a  charge  upon  the  corput  of  the  trust 
property,  and  that  the  tenant  for  life  was 
only  bound  to  keep  down  the  interest  of 
such  arrears.  Planfair  v.  Cooper,  Prince 
V.  Cooper.  vol.  17,  p.  187 

12.  A  tesutor  durected  his  executors  to 
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purchase,  in  tbeir  names,  an  annuity 
from  government  or  any  public  company, 
for  A,  B.  Held,  that  A,  B.  was  entitled 
to  have  a  government  annuity  purchased, 
and,  at  his  option,  to  take  the  price  in 
lieu  of  the  annuity.    Ford  v.  Batley, 

vol.  17,  p.  SOS 

13.  Upon  a  bond  with  a  penalty  for  secur- 
ing an  annuity.  Held,  that  interest  was 
not  payable  on  the  arrears,  except  from 
the  date  of  the  decree,  as  directed  by  the 
General  Orders.  A  creditor  is  not  en- 
titled, under  the  46th  General  Order  of 
Auguit,  1841  <Ord.  xlii.  10),  to  interest 
"  from  the  date  of  the  decree,"  on  a  debt 
which  accrues  subsequently.  Lainsonv. 
Lainton,    (No.  2).  vol.  18,  p.  7 

14.  A  testator  gave  an  annuity  *'  from  his 
funded  property,"  which  was  insufficient 
to  pay  it  Held,  that  the  deficiency 
must  be  made  good  out  of  the  general 
assets.    Attwater  v.  Atiwaier, 

vol.  18,  p.  SSO 

15.  A  bequest  to  F.  P.  of  60/.  a  year  out  of 
the  42.  per  cent,  bank  stock,  followed  by 
a  direction  that  it  was  not  to  be  sold  till 
after  the  death  of  F.  P,  and  his  wife,  nor 
until  his  youngest  child  should  attain 
twenty-one,  is  in  point  of  duration  a  per- 
petual annuity.    Pawson  v.  Pawton, 

vol.  19,  p.  146 

16.  The  eorput  of  an  estate  charged  with 
annuities  was  held  liable  to  their  pay- 
ment.    Byam  v.  Sutton,      vol.  16,  p.  556 

17.  A  testator  directed  two  trustees  to  stand 
possessed  of  5,0001.,  in  a  certain  event, 
«( upon  such  trusts  as  were  thereinafter 
declared  concerning  the  sum  of  20,000/., 
thereinafter  bequeathed  in  trust  for  the 
benefit  of  his  son  WiUiam,  his  wife  and 
children."  He  afterwards  bequeathed 
to  two  other  trustees  20,000/.,  in  trust, 
upon  a  different  event,  to  pay  ffiiliam*B 
wife  an  annuity  of  200/.  a  year.  Held, 
by  the  Master  of  the  Rolls,  that  she  was 
entitled  to  two  annuities,  one  out  of  each 
fund,  if  the  income  were  adequate.  (  Re- 
versed by  the  Lord  Chancellor.)  Hindle 
V.  Taylor.  voL  20,  p.  109 

18.  Annuities  held  not  payable  out  of  cor^ 
pus.    Jbid. 

19.  The  testator  gave  his  real  and  personal 
estate,  on  trust  to  raise  such  a  sum  of 
money  as,  when  invested,  the  dividends 
would  realize  the  clear  annual  sum  of 
200/.  a  year,  and  to  psy  such  dividends 
to  his  widow  for  life,  and  afterwards  to 
stand  possessed  of  the  principal  or  trust 
moneys  in  trust  forhis  brothers  and  sisters. 
There  was  a  gift  to  the  same  person  of 
the  residue,  '*  after  raising  thereout  the 
money  sufficient  to  realize  the  annuity 
to  his  wife.  On  a  deficiency  of  assets, 
held,  that  the  eorput  was  liable  to  make 
good  the  widow's  annuity.  In  re  Baker, 
Baker  v.  Baker.  vol.  20,  p.  548 

20.  The  testator  directed  the  investment  in 
the  funds  of  sufficient  to  produce  40/.  a 


year,  and  the  dividends  to  be  paid  to  his 
wife  for  life,  and  he  bequeathed  his  gene- 
ral residue  and  the  fund  invested  (after 
her  death)  toother  persons.  An  invest- 
ment was  made  in  Five  per  Cents.,  which 
were  reduced  and  produced  less  than  40/. 
Held,  that  the  widow  was  entitled  to 
have  the  deficiency  made  good  out  of  the 
eorput  of  the  fund.     Mills  v.  Drewitt. 

vol.  20,  p.  682 

21.  Gift  of  <*  80/.  each  yearly,  so  long  as  A. 
and  B,  shall  live."  Held,  to  be  several 
annuities  to  each  during  their  several 
lives.    Lill  v.  Lill.  vol.  23,  p.  446 

22.  An  annuity  was  granted  free  of  all  taxes, 
"  except  the  property  tax,"  and  the  deed 
contained  a  proviso,  that  in  case  the  in-p 
come  tax  should  be  reduced,  the  reduction 
should  enure  to  the  benefit  of  the  grantor. 
This  proviso  was  omitted  in  the  memo- 
rial. Held,  that  the  memorial  was  suffi- 
cient.   Knight  Y.  Bowyer.    vol.  23,  p.  609 

23.  An  annuity  held  payable  out  of  the  in- 
terest only  of  a  fund,  and  not  out  of  the 
eorput,  and  to  faU  upon  a  deficiency  of 
the  income.   Earle  v.  Bellingham.  ( No.  1 .) 

vol.  24,  p.  445 

24.  Bequest  of  an  annuity  or  rent-charge 
to  A.  for  life,  and  after  her  decease,  unto 
her  children  equally,  to  be  applied  in 
their  maintenance  until  the  youngest  at- 
tained twenty-one,  and  then  to  be  sold 
and  the  produce  divided  amongst  them. 
Real  estates  were  then  devised  to  B. 
charged  with  the  annuity.  Held,  that 
the  rent-charge  was  perpetual  and  not 
for  life.    Mantergh  v.  Campbell. 

vol.  25,  p.  544 

25.  Generally  speaking  annuities  are  le- 
gacies, although  a  distinction  is  made 
between  them,  in  many  cases,  arising 
from  the  peculiar  terms  of  the  will.  Ward 
V.  Qrey.  vol.  26,  p.  485 

26.  Trustees,  who  had  a  power  to  sell  and 
mortgage  and  manage  aud  receive  the 
rents  of  an  estate,  were  directed  to  pay  a 
life  annuity,  out  of  the  renta  of  any  other 
moneys  held  by  them  upon  the  trusts. 
Held,  that  *<  other  moneys "  referred  to 
those  ejutdem  generis,  and  that  the  annuity 
was  payable  out  of  income  only  and  not 
out  of  capital.    Clifford  v.  Arundell. 

vol  27,  p.  209 

27.  Under  a  trust,  by  sale  or  mortgage,  of 
real  estate,  to  pay,  first,  personal  debts, 
and  secondly,  the  mortgages  on  the  estate, 
with  a  direction  to  pay  an  annuity  to  A, 
until  the  mortgages  should  be  paid  off. 
Held,  that  the  annuity  was  payable  until 
both  the  personal  debts  and  mortgages 
had  been  satisfied.    Jbid. 

28.  AVhen  the  eorput  of  an  estate  charged 
by  will  with  annuities  is  insufficient  to 
pay  the  arrears,  it  will  be  divided  between 
the  annuitants  in  proportion  to  the  value 
of  their  respective  annuities.  If  all  the 
annuitants  be  living  at  the  period  of  the 
division,  the  value  must  be  ascertained 
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as  at  the  death  of  the  teatator.  If  thej 
be  all  dead,  the  values  mast  be  taken  to 
be  the  respective  amounts  of  arrears; 
but  if  some  be  dead  and  others  living,  the 
value,  as  to  the  former,  will  be  taken  at 
the  amount  of  their  arrears,  and  as  to  the 
latter,  at  the  amount  of  their  arrears 
added  to  the  calculated  value  of  the  future 
payments.  Toddr.  Bielby.  vol.  27,  p.  353 

29.  A  testator  bequeathed  to  hia  daughter 
a  perpetual  annuity  of  250/.  a  year.  By 
a  codicil,  he  directed  that,  instead  of  the 
money  beinf^  paid  to  her,  it  should  be 
paid  to  trasteea  for  her,  and  he  proceeded 
thus : — '*  after  my  daughter  Cs  death,  I 
give  the  above  money  to  be  divided  as 
follows : — to  her  sister  Anna  M»  100/.  a 
year,  and  all  the  rest  to  be  equally  divided 
between  her  other  brothers  and  sisters  or 
their  children."  All  her  brothers  and 
sisters  predeceased  C.  Held,  first,  that 
AwM  ld»  was  entitled  to  a  capital  aum 
sufficient  to  produce  100/.  a  year.  Se- 
condly, that  uie  grandchildren,  who  sur- 
vited  Uieir  parents,  took  by  substitution ; 
and  thirdly,  that  they  took  p§r  ttirpet, 
nwiint  V.  StackJumte,  vol  27,  p.  434 

30.  A  teatatrix  directed  a  g^emment  an- 
nuity to  be  purchased  for  an  annuitant, 
and  declared,  that  the  annuitant  should 
not  "  be  allowed  to  accept  the  value  of 
the  annuity  in  lieu  thereof."  Held,  that 
this  declaration  was  ineffectual,  and  that 
the  anmiiunt  waa  entitled  to  receive  the 
purchase-money  instead  of  the  annuity. 
Stoke$  v.  Cheek.  vol  28,  p.  620 

31.  One  of  the  liabilities  of  a  testator's 
estate  was  a  life  annuity.  Held,  that  in 
the  administration  of  the  estate,  the  an- 
nuitant was  not  entitled  to  the  value  of 
the  annuity  in  a  gross  sum.  Yates  v. 
YaUs.  vol.  28,  p.  637 

32.  The  periodical  payments  of  an  annuity 
for  which  the  testatoc,  was  liable,  held 
payable  by  the  tenant  for  life  and  remain- 
derman under  his  will,  in  proportion  to 
the  values  of  their  respective  interests  in 
the  estate ;  the  property  having,  for  some 
yesrs,  been  unproductive.    Jbid. 

33.  Life  annuities  bequeathed  by  will,  to 
be  issuing  and  payable  out  of  leaseholds 
and  personalty,  with  power  to  recover 
them  when  in  arrear  "by -distress  or 
nle,"  in  like  manner  as  rack  rents  are 
recovered  by  law.  Held,  to  be  charged 
on  the  income  and  not  on  the  corpus. 
AddeeoU  v.  Addeeott.  vol.  29,  p.  460 

34.  A.  B.,  resident  in  Bnueeit,  was  in- 
debted  to  C.  D.,  resident  in  London.  In 
August,  1838,  C,  D.  went  over  to  A.  B. 
and  settled  accounts,  and  advanced  him 
a  further  sum  of  money,  and  it  was  agreed 
that  A.  B.  should  give  a  post  obit  security 
for  part,  and  his  notes  for  the  remainder 
of  the  debt  This  was  not  completed, 
but  in  Jamurp,  1839,  C.  D.  went  over 
again,  when  it  was  arranged  that  A.  B. 


should  grant  an  annuity  in  lieu  of  the 
post  obit  security,  and  a  bill  at  ten  days 
was  given  by  A.  B.  for  the  amount,  which 
was  delivered  up  upon  the  execution  by 
A.  B,  of  the  annuity  deed  in  Februarif  at 
Brussels.  Held,  that  this  was  one  trans- 
action, that  the  annuity  was  granfed  for 
money  or  money's  worth,  and  that  the 
deed,  not  being  enrolled,  was  void  under 
the  Annuity  Act  Held  also,  that  the 
contract  was  English  and  not  Belgian. 
Burgess  v.  Richardson.        vol.  29,  p.  487 

35.  Life  annuity  bequeathed  by  will,  held 
payable  out  of  the  corpus  of  the  estate. 
Howarth  v.  Roihwell.         vol.  30,  p.  516 

36.  A  testator  bequeathed  "  a  sum  **  of 
Consols  to  trustees  for  his  daughter  L. 
for  life,  with  remainder  to  her  children. 
By  a  codicil  he  directed  **  that  the  sum 
of  200/.  per  annum  be  added  to  the  aum  '* 
by  his  will  "  granted  to  his  daughter  L. 
during  her  life,  and  invested  in  the  same 
manner  and  trusts  *'  as  governed  the  will 
Held,  that  the  worda  **  during  her  life" 
were  words  of  reference  and  not  of  limi- 
tation, and  that  the  gift  by  the  codicil 
was  of  a  sum  sufficient  to  produce  200/. 
a  year,  which  was  to  be  held  for  the 
daughter  for  life,  with  remainder  for  her 
children.    AuU^o  v.  WaUace. 

vol.31,  p.  193 

37.  Bequest  of  sn  annuity  to  husband  and 
wife  *'  during  their  natural  lives."  The 
wife  predeceaaed  the  testator.  Held, 
that  the  husband  was  entitled  to  the 
annuity  for  his  life.     Alder  v.  Lawless. 

vol.  32,  p.  72 

38.  A  testator  devised  his  real  estates  to 
trustees,  upon  trust,  in  the  first  place,  out 
of  the  rents,  issues  and  profits,  to  pay 
life  annuities,  "and,  subject  to  the  trusts 
aforesaid,"  to  pay  the  residue  of  the  rents, 
issues  and  profits  to  his  four  grandsons 
for  life,  and  as  any  of  them  died,  he  de- 
vised one-fourth  of  the  real  estates  to 
their  children  in  tail.  Held,  that  the 
annuities  were  not  charged  on  the  corpus 
of  the  estate.    Sheppdrd  v.  Sheppard. 

vol.  32,  ^.  194 

39.  A  aum  of  £5  per  Cents,  waa  held  on 
trust  to  pay  a  number  of  annuities  which 
originally  exactly  exhausted  the  income, 
and  the  capital  was  given  over.  The  fond 
was  converted  into  £3  per  Cents.,  and, 
under  a  proviso,  the  annuitiea  abated  in 
proportion.  Afterwards,  by  the  death  of 
an  annuitant,  the  income  again  became 
sufficient  to  pay  the  existing  annuities  in 
full.  Held,  on  the  construction  of  the 
deed,  that  the  existing  annuitants  were 
entitled  to  be  paid  in  full  their  annuities. 
R$  Kenneth  Mackenxie*s  Settlement. 

vol.  32,  p.  253 

40.  Upon  the  grant  of  an  annuity  during 
the  grantor'a  life,  the  grantee  undertook, 
that  when  the  annuity  "  came  to  be  paid 
off"  and  "  as  soon  as  the  annuity  was 
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redeemed"  he  would  auign  a  policy  on 
the  grantor's  life  to  the  grantee.  The 
policy  was  effected  by  and  paid  for  by  the 
grantee.  Held,  on  the  death  of  the 
grantor  without  having  redeemed  the  an- 
nuity, that  the  representative  of  the 
grantor  was  not  entitled  to  the  produce 
of  the  policy,  or  even  to  the  surplus  be- 
yond the  redemption  money.  Basf{ford 
V.  Cann.  vol.  S3,  p.  109 

Hawkins  v.  Woodgate,       vol.  7,  p.  565 

41.  The  grant  of  an  annuity,  secured  on 
Jand  of  which  the  grantor  was  seised  in 

fee,  was  prepared  by  the  solicitor  of  the 
grantee,  and  thereby  the  grantor  cove- 
nanted  that  there  were  no  incumbrances 
whatever  on  it.  B ut  it  afterwards  turned 
out,  that  the  solicitor  himself,  with  other 

Eersons,  had  a  mortgage  on  the  property, 
[eld,  that  the  grantee  had  not,  through 
his  solicitor,  constructive  notice  of  the 
mortgage,  and  that,  although  the  interest 
on  the  mortgage  rendered  the  annual 
value  insufficient  to  pay  the  annuity, 
still  that  the  deed  was  within  the  excep- 
tion contained  in  the  58  Geo,  8,  c.  H,  s.  10, 
and  did  not  require  enrolment.  Thomj^on 
V.  Cartwright.  vol.  88,  p.  178 

42.  A.  B,  granted  a  life  annuity  of  189/.  for 
five  years,  secured  on  fee  simple  lands, 
and  after  that  period  the  annuity  was  to 
be  increased  to  199/.  Held,  that  in  de- 
termining the  annual  value,  under  53 
Geo,  8,  c.  14,  s.  10,  the  land  must  be  con- 
sidered as  charged  with  the  larger  an- 
nuity.   Ibid, 

48.  A  testator  directed  a  sale  of  his  estate 
and  a  sufficient  sum  to  be  laid  out  in  the 
funds  to  produce  annuities  for  his  nieces, 
and  he  gave  his  residue  to  his  wife  for 
life.  Held,  that  the  surplus  income,  after 
paying  the  annuities  which  occurred 
prior  to  the  sale  and  investment  being 
made,  was  liable  to  make  up  the  fund 
necessary  to  produce  the  annuities,  and 
that  it  did  not  belong  to  the  widow.  An- 
derson  v.  Anderson.  vol.  33,  p.  223 

44.  A  testator  gave  to  the  Plaintiff  an  an- 
nuity of  100/.  for  life,  **  to  be  raised  out 
of  his  freehold  property."  This  consisted 
of  a  reversion,  subject  to  a  life  estate,  in 
freeholds  which  trustees  had  power  to 
lease,  sell  and  exchange.  Held,  that  the 
annuity  was  payable  from  the  testator's 
death,  and  that  the  Plaintiff  was  entitled 
to  have  the  payment  of  it  provided  for  by 
a  sale  of  the  reversion.  Pettinger  v. 
Jmhler.  vol.  84,  p.  542 

45.  A  testator  directed  his  trustees  to  con- 
vert the  residue  of  his  real  and  personal 
estate,  and  to  invest  so  much  money  as 
would  produce  200/.  a  year,  and  to  pay 
it  to  his  wife  during  her  life.  And  he 
gave  the  residue,  not  wanted  for  that  pur- 
pose, to  other  persons.  The  widow  sur- 
vived five  years,  and  the  deficiency  of 
the  income  of  the  residue  to  pay  her 


annuity  amounted  to  nearly  700/.  Held, 
that  the  deficiency  was  payable  out  of 
the  corpus.    Percy  v.  Percy. 

vol.  36,  p.  295 


ANSWER. 

[See  Discovery,  Exceptions,  Suffici- 
ency OF  Answer,  Time  to  Answer.] 

1.  A  joint  and  several  answer  filed  for  two 
persons,  by  a  solicitor  having  authority 
from  one  only,  will  not  be  ordered  to  be  ' 
taken  off  the  file  on  the  application  of 
one  party  in  the  absence  of  the  other. 
Wiggins  V.  Peppin.      -         vol.  2,  p.  403 

2.  The  rule,  that  where  a  Defendant  sub- 
mite  to  answer  he  must  answer  fully,  does 
not  apply  where  the  matter  of  discovery 
is  immaterial  to  the  relief  sought  by  the 
bill.     Wood  V.  Hitchings.     vol.  3,  p.  504   . 

8.  Where  a  Defendant  is  called  on  to 
answer  an  interrogatory  of  a  specified 
number,  he  must  answer  all  the  succeed- 
ing questions,  until  he  comes  to  the  next 
number.    Boutcher  v.  Branscombe, 

vol.  5,  p.  541 

4.  A  motion  for  an  injunction  and  receiver 
being  brought  on,  stood  over  at  the  re- 
quest of  the  Defendant,  who  filed  his 
answer  the  next  day.  Held,  that  the 
Plaintiff  might  use  affidavits  subsequently 
filed,  in  contradiction  to  the  answer,  and 
which,  under  these  circumstances,  must 
be  treated  as  an  affidavit.  Gibson  v. 
Nicol.  vol.  6,  p.  422 

5.  As  to  the  necessity  of  infante  and  the 
Attorney-General  raising  the  poiiite  of 
their  defence  specifically,  by  the  answer, 
instead  of  putting  in  what  is  termed  the 
common  answer.    Lane  v.  Hardtoicke, 

vol.  9,  p.  148 

6.  Proceedings  of  contempt  for  want  of 
answer  steved,  on  proof  of  the  Defend- 
ant's inability,  by  reason  of  illness,  to 
put  in  his  answer.  Hicks  v.  Lord  Alvan- 
ley,  vol.  9,  p.  168 

7.  Where  a  bill  was  amended  before  an- 
swer, an  answer  expressed  to  be  '*  to  the 
bill  of  complaint  &c.,"  is  regular ;  but 
where  the  amendments  take  place  after 
answer,  the  subsequent  answers  should 
be  headed,  ''to  the  amended  bill  of  com- 
plaint."    Rigby  V.  Rigby,    vol.  9,  p.  311 

.8.  A  Defendant  submitting  to  answer,  can- 
not avail  himself  of  Order  xv.  4,  and 
decline  to  answer  part  of  the  bill,  on  the 
ground  that  the  bill  is  wholly  demur- 
rable.    Fisher  v.  Price.       vol.  11,  p.  194 

9.  A  Defendant  in  custody  for  want  of 
answer  filed  a  written  answer,  and  was 
discharged;  but  he  neglected  to  file  a 
printed  answer.  The  Court  refused  to 
direct  the  Record  and  Writ  Clerk  to 
issue  his  certificate,  to  enable  the  Plain- 
tiff to  set  down  the  cause  for  hearing. 
B/ojrom  v«  Chichester*  vol.  84,  p.  76 


GENERAL  INDEX. 


61 


APPEAL. 

[See  Discharge  of  Orders.] 

1.  The  time  appointed  for  redemption  en- 
larged, on  terms,  pending  an  appeal  to 
the  House  of  Lords.  Finch  y.  Shaw, 
Colyer  t.  Finch,  vol.  20,  p.  555 

2.  Defendant  ordered  to  pay  costs,  ap- 
pealed. A  motion,  that  upon  payment 
of  the  amount  into  Courts  proceedings 
to  compel  payment  might  be  stayed 
pending  the  appeal,  on  the  ground  that 
the  Plaintiff  would  be  unable  to  repay 
them,  was  refused.    Archer  v.  Hudson. 

vol.  8,  p.  321 

3.  Motion  by  a  party  to  a  suit  to  stay  pro- 
ceeding to  sell  an  estate  pending  an  ap- 
peal, refused  with  costs,  the  applicant 
not  having  himself  appealed.  Rowley  v. 
Adams.  vol.  9,  p.  348 

4.  A  demurrer  had  been  allowed  with  costs, 
but  an  appeal  had  been  heard,  and  was 
standing  for  judgment.  A  motion  to 
stay  the  proceedings  for  costs  was  re- 

.  fused  with  costs.  Bainbrigge  v.  Bad' 
d€ley.  vol.  10,  p.  35 

5.  Application  by  vendors^  in  a  suit  for 
specific  performance,  to  suspend  the 
execution  of  the  conveyance  pending  an 
appeal  to  tlie  House  of  Lords,  refused, 
the  purchaser  consenting  that  notice  of 
the  appeal  should  be  indorsed  on  the 
conveyance.  Wilson  v.  The  West  Hart- 
lepool, ^,  Redlway  Company,    (No.  2.) 

vol.  34,  p.  414 


APPEARANCE. 

[See  Entering  Appearance,  Petition 
(Costs).] 

1.  The  Defendant  having  made  default  in 
entering  his  appearance,  and  the  service 
of  the  subpoena  and  order  having  been 
properly  authenticated,  the  Court,  under 
the  4  &  5  Will,  4,  c.  82,  ordered  an  ap- 
pearance to  be  entered  by  the  six  clerK. 
Dodd  V.  Webber,  vol.  2,  p.  502 

2.  Privileged  Defendant  who  had  appeared, 
held  not  to  have  waived  his  right  to  in- 
sist on  his  privilege  by  demurrer.  The 
J^uke  of  Brunswick  y.  King  of  Hanover, 

vol.  6,  p.  1 

3.  Where  a  Defendant  has  entered  a  spe- 
cial appearance,  it  is  not  necessary  to 
enter  a  memorandum  of  service  of  the 
copy  bill.  Attorney-General  v.  Donning- 
ton  Hospital,  vol.  12,  p.  551 

4.  Parties  against  whom  a  supplemental 
order  had  been  made,  uifder  the  15  &  16 
f^ict,  c.  86,  8.  52,  not  having  entered 
their  appearance,  liberty  was  given  to 
the  Plaintiff  to  enter  an  appearance  for 
them.     Cross  v.  Thomas,      vol.  16,  p.  592 

5.  A  Plaintiff  entered  an  appearance  for  a 
Defendant,  and  he  afterwards  amended 
his  bill.  Held,  that  it  was  unnecessary 
to  enter  a  second  appearance,  but  that 
the   Defendant  being  served  with  the 


amended  bill,  his  time  to  demur  or  put 
in  a  voluntary  answer  ran  from  the  time 
of  such  service.  Cheeseborough  v.  Wright, 

vol.  28,  p.  178 


APPOINTMENT. 

[See  New  Trustee,  Power  (Execution).] 

1.  Where  there  is  an  absolute  appointment 
to  A,,  an  object  of  the  power,  followed  by 
a  qualification  limiting  the  interest  of  A, 
to  a  life  interest,  with  remainder  to  per- 
sons not  objects  of  the  power,  the  latter 
being  void.  A,  takes  absolutely  under 
the  prior  appointment,  Gerrard  v.  But- 
ler, .         voL  20,  p.  541 

2.  A  trust  term  was  created  for  raising  the 
sum  of  10,000/.,  with  interest  from  the 
death  of  the  tenant  for  life,  for  his  younger 
children  as  he  should  appoint,  and  in  de- 
fault to  them  equally.  He  appointed 
the  fund  to  his  two  younger  children,  in 
unequal  proportions,  cfier  the  decease  of 
himself  and  of  his  mother.  Held,  that  the 
intermediate  interest,  between  the  death 
of  the  tenant  for  life  and  his  mother,  was 
unappointed,  and  that  it  belonged  to  the 
two  children  equally,  and  did  not  pass  as 
accessory  to  the  capital  apjpointed.  Watte 
v.  Shrimpton,  vol.  21,  p.  97 

3.  Devise  to  the  use  of  such  of  the  children 
of  A.  B,  and  their  heirs,  *'for  such  es- 
tates," and  in  such  manner  and  form  as 
A.  B,  should  appoint.  Held,  upon  the 
context,  to  authorize  an  appointment  to 
a  grandchild.    Fowler  v.  Cohn, 

voL  21,  p.  360 

4.  A  power  to  appoint  an  estate  authorizes 
an  appointment  to  trustees  to  sell  and 
divide  the  produce  between  the  objects. 
Ibid. 

5.  Hereditaments  were,  by  deed  of  1836, 
conveyed  to  a  trustee  for  sale,  the  pro- 
duce to  be  held  as  A,  and  B.  should  ap- 
point. Part  of  the  property  was  taken 
by  a  railway  company,  and  the  purchase- 
money  was  laid  out  in  the  purchase  of 
cottages,  which,  in  1850,  were  conveyed 
to  the  trustee.  In  1851,  by  deed  poll, 
reciting  that,  by  the  settlement,  the  pro- 
perty (describing  it)  had  been  conveyed 
to  the  uses  above  mentioned,  A,  and  B, 
appointed  all  the  moneys  to  arise  from 
the  sale  of  the  aforesaid  hereditaments, 
and  the  said  hereditaments  until  such 
sale.  Held,  that  the  cottages  were  not 
included  in  the  appointment.  Collinson 
y.  Collinson,  vol.  24,  p.  269 

6.  A.  B.  had,  under  her  father's  will,  a 
power  to  appoint  10,000/.  By  changes 
m  the  investment,  the  fund  had  in- 
creased to  11,495/.,  of  which  10,000/. 
was  lent  on  mortgage  to  C,  and  1,495/. 
on  mortgage  to  A.  B,  By  her  will, 
after  reciting  the  power  in  her  father's 
will  to  appoint  10,000/.,  A.  B.,  in  exer- 
cise of  her  power,  appointed  "  the  said 
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turn  of  10,0001.  now  leeured  on  mort- 
gage of  C.*9  estate,  and  any  other  moneys 
representing  the  same."  Held,  that  the 
whole  11,495/.  was  well  appointed.  CoU 
Union  v.  Collinson,  '  vol.  24,  p.  269 

7.  A  testatrix  had  ground  rents  of  her  own, 
and  ground  rents  of  which,  under  the 
will  of  her  husband,  she  was  tenant  for 
life,  with  power  to  appoint  to  her  chil- 
dren. By  her  will,  she  gave  a  son  an 
annuity,  payable  "out  of  my  ground 
rents."  The  court  having  held^  on  an- 
other clause  of  her  will,  that  **  my  pro- 
perty" included  the  husband's  also,  came 
to  the  conclusion,  that  "my  ground 
rents"  also  included  the  husband's. 
Reid  V.  Reid,  vol.  25,  p.  469 

8.  A  testatrix  having  property  of  her  own, 
and  a  power  to  appoint  to  her  children 
other  property  of  which  she  was  tenant 
for  life,  gave  "  the  whole  of  the  residue 
of  her  property,"  &c.  ("  except  her  free- 
hold property  "  disposed  of  by  a  contem- 
poraneous codicil)  to  J.  The  excepted 
freehold  property  was  part  of^he  subject 
of  the  power.  Held,  in  consequence  of 
the  exception,  that  the  residue  of  the 
property  subject  to  the  power  passed. 
Ibid. 

9.  An  appointment  was  made  to  a  person 
not  an  object  of  apower,  with  remainder 
to  an  object.  Ine  first  appointment 
being  void,  it  was  held,  that  the  second 
was  not  accelerated,  but  failed  with  the 
first.    Ibid, 

10.  A  power  was  given  to  A,  B,  to  appoint 
a  fund  by  will  to  his  wife  alone,  or  to  his 
wife  and  such  of  his  children  as  he 
should  direct  The  wife  died,  and  J,  B, 
appointed  the  fund  exclusively  to  five 
out  of  his  seven  children.  Held,  that 
the  appointment  was  valid.  Patke  v. 
Hatelfoot,  vol.  83,  p.  125 

11.  A  tenant  for  life  had  a  power  to  ap- 
point 5,900/.  consols.  She  appointed 
1 ,400/.  to  each  of  her  three  sons,  but  not 
to  vest  until  her  death,  and  reserved  to 
herself  a  power  of  revocation.  She  also 
appointed,  irrevocably,  to  her  daughter 
the  residue  of  the  5,900/.,  after  setting 
apart  a  sufficient  portion  to  satisfy  the 
appointment  to  the  three  sons,  to  vest  in 
the  daughter  instanter.  Held,  that  the 
appointment  to  the  daughter  comprised 
only  a  residue,  after  deducting  4,200/. ; 
and  the.  appointment  in  favour  of  two  of 
the  sons  having  failed  by  their  deaths  in 
the  life  of  the  appointor,  held,  that  the 
shares  intended  for  them  went  as  in  de- 
fault of  appointment.    LaHn  v.  Lakin. 

vol.  S4,  p.  443 

12.  j1.  and  his  wife  had  a  power  of  ap- 
pointing a  fund  to  the  children,  which, 
in  default,  was  settled  on  the  children 
who  attained  twenty- one,  and  in  default 
thereof,  on  the  next  of  kin  of  the  wife. 
There  were  powers  of  maintenance  and 
advancement.     There   being   but   one 


child,  of  the  age  of  three,  of  robust 
health,  and  the  wife  being  seriously  illt 
A,  and  his  wife  appointed  the  wbolt 
fund  to  the  child,  reserving  a  joint 
power  of  revocation.  The  diild  died 
three  years  after,  an  infant,  andl  her 
father  became  entitled  to  her  nroperty. 
The  appointment  was  held  valid.  Beere 
V.  Hoffmeitter.  vol.  23,  p.  101 

13.  A  tenant  for  life  had  power  to  appoint, 
to  any  of  his  children,  an  estate,  which, 
in  default,  was  limited  to  his  eldest  son 
in  fee.  The  eldest  son  attained  twenty- 
one  in  January,  184l,  and  in  February 
the  father  appointed  the  estate  to  him 
absolutely.  In  May,  the  father  and  the 
son  mortgaged  the  estate  for  the  father's 
debts,  and  in  July  the  father  and  eldest 
son  conveyed  the  estate  to  a  trustee,  to 
indemnify  the  son  against  the  mortgage 
debts,  and  then  to  sell  and  divide  the 
surplus  between  all  the  children  equally. 
Semble,  that  the  latter  deed  was  not  void 
as  part  of  a  transaction  constituting  a 
fraud  on  the  power.  But  held,  that  the 
deed  of  July  must  be  treated  as  valid 
until  set  aside  by  an  independent  pro- 
ceeding  for  that  purpose  in  a  suit,  by  a 
younger  child,  to  carry  it  into  execution. 
B^ddoe*  V.  Pugh.  vol.  26,  p.  407 

14.  A  testator  gave  his  real  and  personal 
estate  to  his  wife  for  life,  and  after  her 
decease  "unto  and  amongst  his  three 
children.  P.,  E,  and  7.,  and  their  lawful 
issue,  in  such  proportions,  manner  and 
form,  and  subject  to  such  charges,  &c. 
as  his  wife  should  appoint."  Held,  that 
in  default  of  appointment,  the  children 
took  estates  tail,  and  that  an  appoint- 
ment to  a  deceased  child  and  the  heirs  of 
her  body  was  invalid.  Martin  v.  Swan^ 
nelL  voL  2,  p.  249 

APPORTIONMENT. 

{See  Apportioniibnt  Act,  Appo&tion- 
MENT  OP  Costs,  Equality,  Lipe  ten- 
ant AND  Remainderman.] 

1.  A  testator  directed  his  trustees  to  invest 
1,400/.  for  his  wic^ow  for  life,  with  re- 
mainder to  his  daughter  for  life,  and 
800/.  for  his  daughter  for  life.  And  after 
the  death  of  his  daughter,  he  gave  the 
two  sums  to  her  children,  and  if  she  died 
unmarried  (which  happened)  he  gave 
the  said  principal  sums  of  1,400/.  and 
800/.  in  manner  following: — 800/.,  "part 
thereof,"  to  ^.,  "and  the  remainder  of 
the  said  sums"  to  B.  The  daughter 
died  in  the  life  of  the  widow  unmarried. 
Held,  thst  the  800/.,  thus  released,  was 
divisible  between  J,  and  B.  in  the  pro- 
portion of  eight  to  fourteen.  Hewitt  v. 
George.  vol.  18,  p.  522 

2.  This  Court  has  no  jurisdiction  to  order  the 
cancellation  of  articles  of  apprenticeship 
and  the  return  of  a  portion  of  the  premium, 
on  the  ground  of  the  wrongful  refusal  of 
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the  master  to  continue  to  instruct  bis 
apprentice  in  his  trade,  according  to  his 
agreement.     Webb  ▼.  England. 

vol.  29,  p.  44 

APPORTIONMENT  ACTS. 

1.  A  life  estate  in  realty  was  created  by 
a  deed  in  1787.  The  estate  was  sold, 
and  invested  in  1821  in  consols.  The 
tenant  for  life  died  on  the  9th  of  Decem- 
ber, 1841.  Held,  that  her  executors 
were  not  entitled  to  an  apportionment  of 
the  dividend*  under  the  4  &  6  fVill.  4, 
c.  22.  Miehett  v.  MickelL      vol.  4,  p.  549 

2.  Executors  were  directed  to  apply  a  com- 
petent part  of  the  interest  of  a  fund  to- 
wards Uie  maintenance  and  education  of 
the  testator's  son,  during  his  minority, 
and  accumulate  the  rest;  and,  after  he 
attained  twenty-one,  to  apply  a  moiety 
of  the  dividends  for  his  support  till  he 
attained  twenty-five,  and  to  transfer  the 
fund  at  twenty-five,  with  a  gift  over  if 
he  died  between  twenty-one  and  twenty- 
five.  The  son  attained  twenty-one  be- 
tween the  periods  of  payment  of  the  half- 
yearly  dividends.  Held,  that  there  should 
be  no  apportionment,  and  that  he  was 
entitled  to  the  whole  half-yearly  divi- 
dend received  after  he  came  of  age. 
Coapietf  v.  Campbell,  vol.  7,  p.  482 

3.  The  "instrument"  referred  to  in  the 
Apportionment  Act  is  not  the  instru- 
ment creating  the  periodical ,  payments, 
but  that  creating  a  life  interest  therein. 
Knight  T.  Bomgkton.  vol.  12,  p.  312 

4.  A  testator  died  in  1838,  having,  by  his 
will,  given  real  estates  to  trustees,  in 
trust,  after  keeping  up  his  mansion,  &c., 
to  pay  fiye-eighths  of  the  net  rents  to  his 
widow  for  life.  The  widow  died  in  1847, 
and  rents  were  receivable  on  the  next 
rent  day,  under  leases  created  by  the 
testator  anterior  to  the  Apportionment 
Act  Held,  that  the  rents  were  appor- 
tionable.     Ibid. 

b*  The  income  of  a  fund  belonging  to  a 
charitable  corporation,  having  for  its  ob- 
ject the  support,  relief  and  maintenance 
of  a  master  and  Ave  poor  persons,  held 
apportionable  between  the  new  and  the 
representatives  of  deceased  masters, 
though  not  within  the  Apportionment 
Acts.     Attomey^General  v.  Smyihiet. 

vol.  16,  p.  385 

6.  Apportionment  in  case  of  partnership. 
J$UU  V.  Wright,  vol.  23,  p.  77 

Airep  v.  Bwham,  vol.  29,  p.  620 

7.  Royalties  payable  periodically  under 
leases  granted  subsequent  to  the  Appor- 
tionment Act  (1834)  by  a  tenant  tor  life 
nnder  a  power  contained  in  a  settlement 
prior  to  that  act.  Held,  apportionable. 
Llewellyn  ▼.  Rmu,  vol.  35,  p.  591 

8.  The  Apportionment  Act  (1834)  applies 
both  to  the  case  where  the  instrument 


creating  the  life  interest  is  subsequent 
to  that  act,  and  also  where  the  lease  is 
subsequent  to  it.    LUwellyn  v.  Rout, 

vol.  85,  p.  591 

APPORTIONMENT  OF  COSTS. 

1.  Costs  of  suit  apportioned  between  real 
and  personal  estate.    Johnston  v.  Todd, 

vol.  8,  pw  489 

2,  An  information  related  to  two  objects, 
one  Jailed,  and  the  decree  dismissed  so 
much  of  the  information  as  related  to  it, 
without  costs,  and  ordered  the  Defendant 
to  pay  the  informant  his  costs  of  the  suit. 
Held,  that  the  Taxing  Master  was  wrong 
in  apportioning  the  general  costs  of  suit 
between  the  two  objects.  The  Attorney- 
General  v.  Lord  Carrington,  vol.  6,  p.  454 

APPRENTICE. 

1.  A  fiat  of  bankruptcy  issued  against  the 
master  of  an  apprentice,  but  was  after- 
wards annulled,  by  means  of  a  composi- 
tion between  the  bankrupt  and  his  cre- 
ditors. Held,  that  the  indentures  of 
apprenticeship  were  discharged.  Allen 
v.  Cotter,  vol.  1,  p.  274 

2.  This  Court  has  no  jurisdiction  to  order 
the  cancellation  of  articles  of  apprentice- 
ship and  the  return  of  a  portion  of  the 
premium,  on  the  ground  of  the  wrongful 
refusal  of  the  master  to  continue  to  in- 
struct his  apprentice  in  his  trade,  accord- 
ing to  his  agreement.     Webb  v.  England, 

vol.  29,  p.  44 
8.  A  bill  for  the  specific  performance  of 

articles    of   apprenticeship    cannot   be 

maintained.    Ibid, 
4.  Jurisdiction  in  case  of  apprentice.  Ther^ 

man  v.  Abell,  vol.  29,  p.  58 

APPROPRIATION  OF  ASSETS. 

1.  An  executor,  who  was  also  trustee,  di- 
vided the  assets:  he  paid  to  the  adult 
Irgatees  their  shares,  and  invested  the 
shares  of  the  infants  in  his  own  name, 
but  he  executed  no  declaration  of  trust 
thereof:  he  afterwards  applied  these  sums 
to  his  own  use.  Further  assets  having 
unexpectedly  fallen  in:  Held,  that  they 
ought,  in  the  first  instance,  to  be  applied 
in  making  good  the  infants'  legacies. 
Wilmott  v.  Jenkins.  vol.  1,  p.  401 

2.  A  mortgagor  died,  and  a  bill  was  filed 
by  the  mortgagee  for  the  administration 
of  the  estate,  and  payment  of  the  mort- 
gage. The  mortgaged  property  was  sold, 
and  the  produce  paid  into  Court  to  a 
general  account,  and  accumulated  for  a 
series  of  years.  Held,  that  the  mort- 
gagee had  no  right  to  treat  the  fund  as 
appropriated  to  the  mortgage,  and  take 
the  accumulations.    My  v.  lrby» 

vol.  22,  p.  217 
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APPROPRIATION  OF  PAYMENTS. 

1.  A.  B»f  an  equitable  mortgagee,  lent  the 
title  deeds  to  C.  2>..  the  mortgagor,  to 
enable  him  to  arrange  a  sale  of  the  pro- 
perty. C.  D.  was  indebted  to  A»  B.,  both 
on  the  mortgage  and  on  a  trade  account, 
C  D,  paid  to  ^.  B.  a  part  of  the  produce 
of  the  sale ;  but  there  was  no  evidence 
of  his  having  made  any  express  appro- 
priation of  that  payment.  Held,  that  it 
must  be  understood  that  the  payment 
was  made  on  the  mortgage  account,  and 
that  A.  B,  had  no  right  to  appropriate  it 
to  the  trade  account.     Young  v.  English. 

vol.  7,  p.  10 

2.  A.  B.f  a  married  woman,  conveyed  her 
separate  estate  to  C,  D,,  in  trust  to  sell, 
&c.,  and  pay  a  debt  due  to  him  from  her, 
and  further  advances,  not  exceeding  in 
the  whole  400/.,  and  to  hold  the  surplus 
for  her  separate  use.  C  D,  afterwards 
made  further  advances  far  exceeding  the 
limit,  part  of  which  was  paid  upon  bills 
drawn  on  him  by  J.  B.  with  directions 
"to  charge  the  same  to  the  account  of'* 
her  separate  estate.  Held,  that  C  D, 
was  not  entitled  to  appropriate  his  re- 
ceipts, in  Ihe  first  place,  in  payment  of 
the  advances  not  covered  by  the  security, 
and  that,  upon  the  true  construction  of 
the  instruments,  C.  D.  was  bound  to 
apply  the  separate  estate  which  he  re- 
ceived, in  satisfaction  of  the  charge,  and 
could  only  consider  the  surplus,  after 
such  satisfaction,  as  subject  to  the  dis« 
position  of  C.  /).,  or  liable  to  such  ordi- 
nary lien  as  he  might  acquire  by  ad- 
vancing money  to  her.    Smith  v.  Smith, 

vol.  9,  p.  80 

3.  The  rule  in  Clayton* t  case  (1  Mer,  572), 
that  subsequent  payments  must  be  ap- 
propriated to  the  discharge  of  the  oldest 
debts,  has  ever  since  been  acted  on.  Re 
MedeweU  Trust.  vol.  26,  p.  588 

Latng  V.  Campbell.  vol.  86,  p.  8 


APPURTENANCES. 

1.  A  testator  devised  all  the  freeholds  to 
which  he  might  be  entitled  at  his  decease, 
**  situate  in  the  parish  of  C,  with  their 
appurtenances."  Held,  that  it  did  not 
pass  pieces  of  land  in  two  other  parishes, 
which  had  always  been  let  with  the  lands 
in  C.  as  one  farm,  and  occupied  by  the 
same  tenant    Evans  v.  Angell. 

vol.  26,  p.  202 

2.  It  is  settled  by  the  earliest  authority, 
repeated  without  contradiction  to  the 
latest,  that  land  cannot  be  '*  appurte- 
nant" to  land,  and  the  word  *' appurte- 
nances" only  includes  incorporeal  here- 
ditaments, such  as  rights  of  way,  &c.,  but 
does  not  include  additional  land.  Lister 
V.  Picf^ord.  vol  84,  p.  576 


ARBITRATION. 

1.  Several  actions  and  suits  being  pend- 
ing between  the  Plaintiff  and  Defendant, 
one  of  such  actions  came  on  for  trial  in 
the  Queen's  Bench,  when,  by  consent,  all 
matters  in  difference,  including  the  suits 
at  law  and  in  equity  then  depending  be- 
tween the  parties,  were  referred  to  arbi- 
tration. The  Plaintiff  in  equity  aftei^ 
wards  served  a  subpoena  to  hear  judgment 
and  set  down  the  causes.  The  Court,  on 
motion,  set  aside  the  subpoBna  widi  costs, 
and  struck  out  the  causes  from  the  list. 
Ambler  v.  TebbutU  vol.  2,  p.  442 

2.  Arbitration  clauses  in  deeds  are  not 
binding  on  the  parties,  so  as  to  oust  the 
jurisdiction  of  the  Court.  The  Earl  of 
Mexborough  v.  Bower.  vol.  7,  p.  127 

8.  Upon  the  face  of  an  award,  the  arbitrator 
appeared  to  have  improperly  disallowed 
a  sum  of  818/.  On  an  application  to  a 
Court  of  Equity  to  set  aside  the  award, 
the  Respondent  offered  to  allow  it.  Held, 
nevertheless,  that  the  award  must  be  set 
aside.    Skipworth  v.  Skipworth, 

vol.  9,  p.  135 

4.  Upon  a  reference  by  order  of  this  Court, 
the  award  may  be  enforced  before  it  has 
been  made  a  rule  of  Court.  Wood  v. 
Taunton.  vol.  11,  p.  449 

5.  A  railway  contractor,  on  the  completion 
of  the  works,  brought  an  action  against 
the  company  to  recover  the  balance.  By 
an  order  of  Cour^  all  matters  in  differ- 
ence were  referred  to  arbitration,  with 
full  powers;  and  the  Court  was  em- 
powered to  refer  back  the  award  from 
time  to  time.  The  award  was  made  in 
July,  1848,  and  in  January,  1850,  the 
Company  filed  a  bill,  alleging  fraud  in 
the  performance  of  the  works  practised 
in  collusion  with  their  engineer,  and 
discovered  since  the  award,  and  seeking 
to  set  aside  the  award,  and  have  the  ac- 
counts taken.  A  general  demurrer  was 
allowed,  on  the  ground  that  the  matter 
was  already  before  another  jurisdiction 
competent  to  reconsider  the  matter  and 
decide  all  questions.  Londonderry  and 
Enniskillen  Railway  Company  v.  Leishman. 

vol.  12,  p.  423 

6.  Refusal  to  refer  to  arbitration  in  pur- 
suance of  an  agreement,  is  not  of  itself 
a  sufficient  reason  for  refusing  costs  to  a 
successful  party.    Lees  v.  Li^orest. 

vol.  14,  p.  250 
7«  The  committee  of  a  benefit  building 
society  authorized  the  vice-president  to 
purchase  a  real  estate  for  the  society,  and 
furnished  him  with  part  of  the  funds. 
He  purchased, but  appropriated  the  estate 
to  himself.  Held,  that  the  jurisdiction 
was  not  ousted  by  a  rule  of  the  society 
for  referring  disputes  to  arbitration.  Afti/- 
lock  V.  Jenkins.  vol.  14,  p.  628 

8.  A  n  arbitrator  in  taking  accounts,  allowed 
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one  party  an  interview  in  the  absence  of 
the  other:  the  award  wa8  let  aside.  Har- 
vef  V.  ShitlUm.  vol.  7$  p.  455 

9.  Misconduct  on  the  part  of  the  person 
applying,  will  not  prevent  the  Court  set- 
ting  aside  the  award,  for  the  matter  con- 
cerns the  due  administration  of  justice. 

10.  A  motion  was  made  to  diimiss  a  bill  in 
poisuance  of  an  award :  it  came  on  upon 
the  last  day,  on  which,  under  the  statute, 
an  application  could  be  made  to  set  aside 
the  award.  The  respondent  then  made 
objections  to  the  award,  and  the  motion 
was  ordered  to  stand  over,  with  liberty 
for  the  respondent  to  give  notice  of  mo- 
tion to  dispute  the  award.  Held,  that 
this  operated  as  an  extension  of  the  time. 

11.  Accounts  being  directed  to  he  taken  by 
the  Master,  liberty  was,  by  consent,  g^en 
to  the  parties  to  submit  to  arbitration 
any  question  of  account  The  Court  also 
gave  liberty  to  the  Master  to  adopt  the 
conclusions,  but  would  not,  even  by  con- 
sent, make  it  compulsory.  Scale  v. 
Foikergitt,  vol.  8,  p.  361 

12.  Parties  entered  into  a  contract  to  pur- 
chase a  brewery  and  plant  at  a  price  to 
be  fixed  by  arbitrators,  who  were  to 
choose  an  umpire  before  entering  upon 
the  valuation.  The  arbitrators  could  not 
agree  on  an  umpire.  Held,  that  the 
&urt  had  no  authority,  under  the  17  &  18 
Fiet  c.  125,  ss.  1, 2,  to  appoint  an  umpire 
for  such  a  purpose.    ColUns  v.  CoUitu, 

vol.  26,  p.  806 
18.  An  arbitrator  allowed  two  bills  of  costs 
sent  to  him  by  one  side  after  the  last 
meeting,  without  communicating  them  to 
the  other  side,  and  he  being  authorized 
under  the  reference  to  appoint  an  ac- 
countant "  not  objected  to  by  any  of  tiie 
parties,"  appointed  one  without  commu- 
nicating with  the  parties.  The  award 
was  set  aside.    Re  Ttdiwell. 

vol.  88,  p.  218 

14.  An  arbitrator  awarded  that  a  sum  which 
he  found  due  firom  one  party  should  "be 
fortiiwith  paid  and  accounted  for  by  him 
and  brought  into  the  trust  accounts." 
Held,  that  this  was  too  uncertain  and 
&tal  to  the  award.    /6td: 

15.  Observations  as  to  remitting  an  award 
beck  to  the  same  arbitrator  under  the 
17  &  18  FieL  c.  125,  a.  8.    Ibid. 

16.  A  railway  company  gave  to  ,a  lease- 
holder the  usual  notice  to  treat,  and  it 
was  referred  to  arbitration  to  ascertain 
the  value  of  the  premises  and  the  damages 
sustained  by  the  execution  of  the  works 
and  the  compensation  to  be  paid  by  the 
company  in  respect  thereof.  The  arbi- 
trator awarded  2,7001.  as  the  compensa- 
tion to  be  paid  for  all  the  leaseholder's 
interest,  of  whatever  nature,  in  the  lease- 
hold.   Upon  a  bill  by  the  leaseholder  for 


a  specific  performance.  Held,  that  the 
award  was  bad,  and  thebill  was  dismissed 
with  costs.  WakefieU  v.  The  LUmelly 
Railway  and  Dock  Company, 

vol.  84,  p.  245 


ARTICLES  OF  ASSOCIATION. 

[See  Shareholdir.] 

ARTICLES  OF  PARTNERSHIP. 

[See  Pabthershif.] 

ASSENT  TO  LEGACIES. 
ISee  Executor.] 

ASSETS. 

[See  Administration,  Conversion  of 
Assets,  Exoneration,  Following  As- 
sets, Order  of  Assets,  Payment  or 
Debts  and  Legacies.] 


ASSIGNEE  IN  BANKRUPTCY. 

1.  The  nrovisional  assignee  of  an  insoU 
vent  debtor  having  £sen  made  a  De- 
fendant to  a  suit  by  a  mortgagee  to  fore- 
close the  insolvent  and  those  claiming 
under  him,  Held  to  be  entided  to  his 
costs,  to  be  paid  bv  the  Plaintiff,  who 
was  to  add  them  to  nis  security.  Parker 
V.  Bumey.  vol.  1,  p.  492 

2.  Official  assignee  of  defaulting  trustee 
whose  estate  had  been  distributed  was 
refused  costs.     WilUame  v.  Nixon. 

voL  2,  p.  472 
8.  Upon  a  taxation  assignees  of  a  nank- 
rupt  solicitor  are  personally  liable  for 
the  costs  of  taxation  of  a  bill  of  costs 
delivered  by  them,  where  more  than  one- 
sixth  is  taken  off.    Re  Peers. 

vol.  21,  p.  520 
Re  PeiU,  vol.  25,  p.  561 

4.  Bond  fide  sale  of  bankrupt's  property  by 
the  creditors'  assignee  alone,  without  the 
concurrence  of  the  official  assignee,  held 
valid.    In  re  Ward^s  Legacy. 

vol.  26,  p.  207 

5.  A  vendor  resisted  a  bill  for  specific  per- 
formance. He  became  bankrupt,  and 
his  assignee  afterwards  continued  the  re- 
sistance, but  failed  at  the  hearing.  Held, 
that  the  assignee  must  pay  the  plaintiff's 
costs  of  suit  incurred  subsequent  to  the 
bankruptcy.  Fotwell  v.  Greatorex.  Fox- 
well  V.  Turner,  vol.  ^,  p.  845 
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ASSIGNMENT. 

[See  Equitable  Assignment,  Assign- 
ment Penpente  Lite,  Chose  in  Ac- 
tion.] 


.  ASSIGNMENT  PENDENTE  LITE. 

1.  The  Plaintiff  ill  a  bill  to  redeem  trans- 
ferred the  mortgage  property  pendente 
lite.  Held,  that  the  suit  could  not  pro- 
ceed in  the  absence  of  the  transferee. 
Johneon  v.  Thomat,  vol.  11>  P*  601 

2.  Pending  a  suit  bv  a  mortgagor  K>r  re- 
demption, the  Plaintiff  became  an  insol- 
vent, and  he  also  aliened  the  property. 
Neither  his  assignees  nor  his  alienee 
were  made  parties,  and  in  their  absence 
an  order  was  made  foreclosing  the  Plain- 
tiff. Held,  that  the  assignees  in  insol- 
vency were  not  bound  by  it,  the  assign- 
ment to  them  by  the  insolvent  being  in 
inuitumf  but  that  it  was  binding  on  the 
alienee  pendente  Ute  and  those  claiming 
under  him.  Held,  also,  that  the  latter 
could  not  avail  themselves  of  the  objec- 
tion of  the  absence  in  the  suit  of  the 
former.    Wood  v.  Swrr.      vol.  19,  p.  551 


ATTACHMENT. 

[See  Attachment  of  Person,  Sub- 
pcena.] 

ATTACHMENT  OF  PERSON. 

1.  A  second  attachment  ordered,  where 
Defendant  had  been  discharged  for  not 
having  been  brought  up  in  time.  Rohey 
V.  Whitewood,  vol.  7,  p.  77 

2.  The  old  practice  does  not  authorize  a 
party  prosecuting  a  contempt  to  make 
out  process  into  a  county,  in  which  it  is 
known  the  party  prosecuting  is  not.  Bot- 
cheiti  V.  Power,  vol.  8,  p.  180 

3.  According  to  the  old  practice,  an  at- 
tachment returnable  immediately  could 
not  be  issued  without  a  previous  order. 
Ibid, 

4.  An  attachment  for  want  of  answer  re- 
turnable immediately  against  a  Defend- 
ant resident  out  of  the  jurisdiction  is 
irregular.    Zulueta  v.  Finent, 

vol.  15,  p.  278 

5.  An  attachment  issued  against  Defend- 
ants in  the  County  Palatine  for  not 
making  an  affidavit  of  documents.  The 
sheriff,  after  caption,  let  the  Defendants 
out  on  bail,  they  having  filed  the  affida- 
vit. The  sheriff  being  afterwards  ordered 
to  return  the  writ,  made  default,  and  on 
a  motion  that  he  should  return  the  writ 
or  stand  committed:  Held,  that  it  was 
not  competent  for  the  sheriff  to  object  to 
the  first  order,  on  the  ground  that  it  ought 
to  have  been  directed  to  the  Chancellor 
of  the  County  Palatine  of  Lancaster  and 


not  to  the  sheriff;  and  secondly,  that 
the  Court  would  not,  on  this  occasion, 
allow  him  to  enter  into  the  merits,  to 
shew  that  the  Plaintiffs  had  not  been 
prejudiced  by  the  irregularity,  but  that  a 
return  must  be  made.    Sugden  v.  Hall. 

vol.  28,  p.  268 
6.  An  order  for  an  attachment  may  be 
made  ex  parte  against  a  married  woman 
who  has  obtained  an  order  to  answer 
separately  and  has  made  default  in  put- 
ting in  her  answer.  Home  v.  Patrick, 
(No.  1.)  vol.  80,  p.  405 


ATTESTATION. 
[See  Codicil,  Mortmain,  Will.] 


ATTORNEY. 
{See  Solicitor.] 

ATTORNEY-GENERAL. 
[See  Charity,  Information.] 

1.  The  Attorney-General  cannot  be  pro- 
ceeded against  by  service  of  copy  bill 
under  the  28rd  Order  of  Augutt^  1841. 
Christopher  v  Cleghom,        vol.  8,  p.  814 

2.  The  Courts  exercise  over  the  Attorney- 
General  the  same  authority  which  they 
exercise  over  every  other  suitor ;  and  the 
Attorney-General  would  not,  any  more 
than  any  other  suitor,  be  permitted  to 
prosecute  any  proceeding  which  was 
merely  vexatious,  or  had  no  legal  object : 
but  the  Attorney-General  conducts  the 
proceedings  on  a  scire  facias  according 
to  his  own  judgment  and  discretion,  and 
may,  when  he  thinks  fit,  stay  the  pro- 
ceedings, or  enter  a  nolle  prosequi.  The 
control  which  the  Attorney-General  ex- 
ercises is  subject  only  to  the  responsi- 
bility to  which  every  public  servant  is 
liable  in  the  discharge  of  his  duty,  and 
subjectto  the  jurisdiction  which  theCourts 
may  have  over  him,  upon  a  charge  pro- 
perly brought  against  him,  for  a  neglU 
sent  or  erroneous  performance  of  his 
duty.     The  Queen  v.  Prosser. 

vol.  11,  p.  806 

3.  There  is  no  such  rule  in  equity,  that  the 
Attorney-General  .is  not  entitled  to  re- 
ceive costs.  The  Attorney-General  v.  The 
Corporation  qf  London.        vol.  12,  p.  171 

4.  Costs  awarded  to  the  Attorney-General 
to  be  paid  by  Defendants,  who  had  failed 
in  exceptions  to  the  Master's  report. 

Ibid. 

5.  The  Attorney-General  possesses  the  en- 
tire dominion  over  every  information  in- 
stituted in  his  name,  whether  it  be  filed 
ex  officio,  or  at  the  instance  of  a  relator. 
The  Attomey^General  v.  Haberdashers^ 
Company,  vol.  15,  p.  397 
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6.  A  tpecial  petition  baTiDg  been  preiented 
by  relators  in  the  name  of  the  Attorney- 
Genera],  the  Conrt  first  directed  the  At- 
torney-General to  be  serred,  and  at  the 
hearing  ordered  the  petition  to  stand 
over,  with  a  request  to  the  Attorney- 
General  to  certify  the  course  he  thought 
it  desirable  to  adopt  on  the  petition. 
The  relators  appealed,  when  the  Attor- 
ney-General asked  that  the  petition 
might  be  dismissed,  which  was  done  ac- 
cordingly by  the  Lord  Chancellor,  with 
costs,  notwithstanding  the  opposition  of 
the  relators.  AttcmfyGmgral  t.  Wyg^ 
geston'M  ffotjnial.  vol.  16,  p.  818 

See  Attorney^Gineral  v.  Payne, 

yol.  27,  p.  168 

7.  The  Attomey-General  attended  in  a 
cause  to  which  he  was  not  a  party,  to 
support  a  claim  for  legacy  duty  upon  a 
fund  in  Court.  The  claim  failed.  Held, 
that  the  Crown  was  not  entitled  to  costs. 
Bobum  V.  Neale,  vol.  17,  p.  178 

8.  Rule  as  to  the  appearance  of  the  Attor- 
ney-General in  charity  cases.  Ware  y. 
Cumber  lege.  vol.  20,  p.  508 

9.  Power  of  the  Attomey-General  to  sanc- 
tion a  compromise  in  charity  cases.  M' 
termy^General  v.  BcmeheretL 

vol  25,  p.  116 

10.  A  suit  against  a  corporation  to  compel 
the  performance  of  a  public  trust  should 
be  by  information  by  the  Attomey-Gene- 
raL    JSwm  ▼.  The  Corporation  qfJvon, 

YoL  29,  p.  144 


AUCTIONEER. 

[See  Opxnimg  Biddings,  Reserved 
Biddings.] 

SemhUf  that  a  Tender  cannot,  after  real 
estate  has  been  knocked  down  at  an 
auction,  and  before  the  signature  of  the 
written  contract,  revoke  the  authority  of 
the  auctioneer.    Day  v.  Wells. 

vol.  80,  p.  220 


AUDITA  QUERELA. 

The  Court  declined  to  direct  a  writ  of 
audita  querela  to  issue  upon  an  ex  parte 
motion,  saying  that  if  it  was  a  matter  of 
right  it  would  issue  as  of  course;  but 
that  if  the  Court's  judgment  must  be 
exercised,  the  other  side  must  be  present. 
Troup  V.  Ricardo,  vol.  SS,  p.  122 


AUTHORITY  TO  SUE. 

[Ac  Solicitor.] 

1.  A  Joint  and  several  answer  filed  for  two 
persons,  by  a  solicitor  having  authority 
from  one  only,  will  not  be  ordered  to  be 
taken  off  the  file  on  the  application  of 


one  party  in  the  abaence  of  the  other. 
Wiggins  V.  Peppin.  vol.  2,  p.  408 

2.  A  petition  was  presented  in  the  names 
of  ^.  and  B.,  but  without  the  authority 
of  ^.  Held,  that  having  regard  to  the 
rights  of  the  Respondents,  the  petition 
could  not  be  ordered  to  be  taken  off  the 
file  on  the  application  of  J.  Tarhuek  v« 
Tarhuek.  Tol.  6,  p.  134 

3.  A  bill  being  filed  without  the  written 
authority  of  one  of  several  co-Plaintiffs, 
and  the  evidence  being  unsatisfiictory  as 
to  the  retainer,  his  name  was  struck  out 
as  co-Plaintiff  with  costs  to  be  paid  by 
the  solicitor.    Pi'nfier  v.  Knights. 

voL  6,  p.  174 

4.  A  bill  filed  without  the  authority  of  the 
Plaintiff,  was  dismissed  with  costs,  and 
the  Plaintiff  was  taken  under  an  attach- 
ment for  nonpayment  of  costs.  The 
Court,  on  motion,  ordered  the  solicitor  to 
indemnify  jt.,  but  re&ised  to  release  A. 
as  against  the  claim  of  the  Defendants. 
Held  also,  that  J,  was  not,  on  such  ap- 
plication, to  be  deprived  of  his  rignt 
against  the  solicitor  to  damages  for  his 
imprisonment.    Hood  v.  Phillips. 

vol.  6,  p.  176 

5.  The  name  of  a  person  who  had  been 
made  the  next  friend  of  an  infant  Plain- 
tiff without  his  authority,  ordered  to  be 
struck  out,  but  liberty  was  giveh  to  the 
CO- Plaintiffs  to  amend  by  naming  a  new 
next  friend.  Ward y.  Ward.  vol.  6,  p.  251 

6.  As  to  the  liability  of  the  next  friend  in 
such  a  case  as  regards  the  Defendant. 
Ibid. 

7.  A  suit  was  prosecuted  through  a  soli- 
citor, and,'as  the  Plaintiffs  alleged,  with- 
out their  authori^.  The  Defendant 
gave  notice  of  motion  to  dismiss  the  bill 
for  want  of  prosecution,  which,  being 
served  on  the  solicitor,  he  requested  the 
Plaintiffs  to  name  a  new  solicitor,  which 
they  refused  to  do.  The  solicitor  then 
moved  that  he  might  be  dismissed  as 
solicitor.  Held,  that  no  such  order  could 
be  made,  but  personal  service  on  the 
Plaintiffs  of  the  notice  of  motion  to  dis- 
miss was  ordered.  The  Plaintiffs  took 
no  step  to  relieve  themselves  from  their 
liability.  Held,  that  the  Defendant  was 
entitled  to  have  the  bill  dismissed,  with 
costs  to  be  paid  by  the  Plaintiffs,  leaving 
them  to  obtain,  as  against  the  solicitor, 
any  remedy  they  might  have.  Tarbuck 
V.  Woodcock.  vol.  6,  p.  581 

8.  A  bill  of  costs  was  taxed  nominally  at 
the  instance  of  the  client,  but  without 
his  sanction,  quare  as  to  his  remedy.  Re 
Thompson  f  Debenham.       vol.  25,  p.  245 

BANKER. 

[See  Banking  Act.] 
1.  Explanation  of  the  nature  of  the  relation 
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between  banker  and  customer.    Watts  v. 
Christie,  vol.  11,  p.  546 

2.  Bankers  have  no  lien  on  the  deposit 
of  a  partner  of  a  firm  on  his  separate 
account  for  a  balance  due  to  the  bank 
from  the  firm.     Ibid, 

3.  A  fund  was  standing  to  the  account  of 
two  trustees  in  the  books  of  some  bank- 
ers, who  had  notice  that  it  was  a  trust 
fund.  By  the  direction  of  the  tenant  for 
life  alone  they,  in  1848,  transferred  it  to 
his  account,  and  thereby  obtained  pay- 
ment of  a  debt  due  from  him  to  them. 
Held,  that  the  trustees  might  sue  the 
bankers  in  this  Court  to  have  the  trust 
fund  replaced,  and  that  the  Statute  of 
Limitations  was  inapplicable.  Bridg- 
fnan  v.  GilL  vol.  24,  p.  802 

4.  A  security  given  by  a  customer  to  his 
bankers  for  the  balance  "  which  shall  or 
may  be  found  due  on  the  balance  of"  the 
account.  Held,  to  cover  the  existing 
balance  only,  and  not  to  be  a  continuing 
security  for  the  floating  balance.  Re 
Medewe's  Trust,  vol.  26,  p.  588 

5.  Where  the  account  between  a  banker 
and  his  customer  is  kept  at  compound 
interest,  and  the  customer  dies,  the  final 
balance  at  his  death,  in  the  absence  of 
contract,  carries  no  interest.  It  is  the 
same  where  the  balance  is  in  the  cus- 
tomer's favour,  and  the  banker  dies,  or 
ceases  to  carry  on  business,  or  becomes 
bankrupt.  Croiskill  v.  Bower  ;  Bower  v. 
Turner,  vol.  82.  p.  86 

6.  When  the  accounts  between  banker  and 
customer  have  been  carried  on  for  a  series 
of  years  on  a  particular  principle,  the 
Court  will  assume  there  is  an  agreement 
to  that  effect;  but  acquiescence  in  it 
does  not  amount  to  a  settlement  of  ac- 
count    Mosse  V.  Salt,        vol.  82,  p.  269 

7.  Bankers  had  a  mortgage  and  a  banking 
account  with  their  customer.  Held, 
that  in  ascertaining  the  amount  due  be- 
tween them,  the  accounts  must,  in  the 
first  instance,  be  taken  separately  and  on 
different  principles.    Ibid, 

BANKING  ACTS. 

1.  The  remedies  given  by  the  Banking  Act 
(7  Geo.  4,  c.  46)  are  not  cumulative,  but 
substitutional  for  the  prior  liabilities  of 
partners,  and  therefore  proceedings  can- 
not be  had  against  a  party  three  years 
after  he  has  ceased  to  be  a  member. 
Barker  v.  Buttress.  vol.  7,  p.  184 

2.  Under  the  7  &  8  Vict.  c.  32,  the  right  of 
a  country  bank  to  issue  notes  belongs 
beneficially,  on  the  death  of  a  partner,  to 
the  surviving  partner.    Smith  v.  Everett, 

voL  27,  p.  446 

BANKRUPTCY. 
[See  AsBiONEB  in  BankruftcTi  Bamx- 


RUPT  Trustee,  Fraudulent  Prefer- 
ence, Reputed  Ownership,  Set-off.] 

1.  Proceedings  in  insolvency  held  not  to  be 
superseded  by  a  subsequent  bankruptcy 
founded  on  an  act  of  bankruptcy  prior  to 
insolvency.     Sidebotham  v.  Barrington, 

vol.  8,  p.  524 

2.  Injunction  granted  to  restrain  a  party 
from  taking  inequitable  proceedings  in 
bankruptcy.    Attwood  v.  Banks, 

vol.  2,  p.  192 
8.  After  a  demurrer  had  been  put  in  to  a 
bill,  the  sole  Plaintiff  became  bankrupt 
Upon  the  motion  of  the  Defendant  wno 
had  demurred,  the  Court  ordered  that 
the  assignee  should  remedy  the  defect  in 
the  suit  within  a  month,  or  that  the  bill 
should  be  dismissed  without  costs.  Lord 
Huntingtower  v.  Sherbom.  vol.  5,  p.  880 
Clarke  v.  Tipping.  vol.  16,  p.  12 

4.  A,  died,  and  a  considerable  sum  was  due 
from  his  partner,  B.,  to  his  estate.  B, 
continued  the  trade,  with  the  assent  of 
the  executors,  but  at  the  end  of  six 
months  they  innsted  on  payment,  or  to 
have  the  business  wound  up ;  whereupon 
B,  assigned  to  them  his  share  in  all  the 
partnership  assets,  upon  trust  to  pay  the 
joint  creditors,  and  then  the  debt  due  to 
A.*a  estate,  and  the  residue  io  B.  Held, 
upon  i^.'s  subsequent  bankruptcy,  that 
the  assignment  was  not  an  act  of  bank- 
ruptcy.   Payne  y.  Hornby,  vol.  25, p.  280 

5.  A.,  as  surety  to  a  firm,  signed  a  joint  and 
several  bill  of  exchange.  The  firm  hav- 
ing become  bankrupt : — Held,  that  A.*^ 
claim  was  of  such  a  nature  as  not  to  be 
proveable  under  the  bankruptcy,  and 
therefore  not  barred  by  the  certificate. 
Bice  V.  Gordon.  vol.  11,  p.  265 

6.  Form  of  reference  under  the  7  &  8  Viet, 
c.  Ill,  in  the  case  of  a  bankrupt  joint- 
stock  company.  In  re  The  Fourth  Marine 
Insurance  Company,  vol.  9,  p.  469 

7.  Under  a  marriage  settlement  the  hus- 
band was  entitled  to  a  life  interest  in  all 
the  wife's  after-acquired  property.  The 
husband  became  bankrupt,  and  obtained 
his  certificate.  The  wife  afterwards  be- 
came entitled  to  the  residuary  estate  of 
her  deceased  sister,  as  next  of  kin. 
Held,  that  the  assignees  were  not  en- 
titled to  the  husband's  life  interest  in  this 
property.    In  re  InksoH*s  Trusts, 

voL  21,  p.  810 

8.  Interests  given  to  an  uncertincated 
bankrupt,  contingently  on  his  obtaining 
his  certificate.  Held,  to  pass  to  his 
assignees  on  the  happening  of  that  event 
Davidson  v.  Chalmers  ;  Perry  v.  Chalmers, 

vol.  SS,  p.  653 

9.  A  testatrix  provided  that  in  case  her 
nephew,  who  was  an  uncertificated  bank- 
rupt, should  obtain  his  certificate,  so  as 
to  be  enabled  to  hold  and  enjoy  real  and 
personal  estate  for  his  own  absolute  per- 
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aonal  use,  enjoyment  and  benefit,  free 
from  the  control  of  any  other  person,  the 
income  of  her  residue  should  be  paid  to 
him  for  life,  on  his  subsequent  discharge, 
under  the  Bankruptcy  Act.  Held,  that 
his  life  interest  passed  to  his  assignees  as 
a  contingent  interest  then  coming  into 
possession.  Davidson  y.  Chalmers;  Perry 
T.  Ckalmert.  vol.  83,  p.  653 

10.  A  debt  due  by  one  partner  in  a  firm  to 
his  co-partners  cannot  be  proved  against 
the  joint  estate  until  all  the  joint  debts 
have  been  paid  in  full ;  but  it  can  pro- 
perly be  proved  against  the  separate 
estate  of  the  debtor  as  soon  as  the  joint 
debts  of  the  partnership  have  been  dis- 
charged by  the  solvent  partner.  Seoti  v. 
/sM.  vol.  84,  p.  434 

11.  Under  an  agreement  for  a  lease  for 
three  years,  with  an  option  to  the  lessee 
to  have  an  extension  of  the  term,  the 
option,  on  the  bankruptcy  of  the  lessee, 
passes,  with  the  interest,  to  t^e  assignees, 
under  the  14l6t  section  of  the  12  &  18 
Vkt,  c.  106,  and  temble  not  as  a  power 
under  the  147th  section.  JBuekland  v. 
PapilUm.  Tol.  85,  p.  281 


BANKRUPT  TRUSTEE. 

1.  An  executor  became  bankrupt ;  his  co- 
executors,  who  had  become  liable  through 
his  de&ult  for  payments  which  they  had 
made,  were  allowed  to  prove  against  his 
estate.    Lincoln  v.  Wright,    vol.  4,  p.  427 

2.  A.  authorized  the  sale  of  his  share  in  a 
brewery  to  B.,  his  surviving  partner, 
whom  he  appointed  one  of  his  executors. 
B.  conceiving  he  had  duly  become .  the 
purchaser,  carried  on  the  business  until 
his  death,  and  it  was  subsequently  carried 
on  by  C.  bis  executor.  Afterwards,  upon 
a  bill  filed,  the  sale  was  set  aside,  and 
the  estate  of  A.  became  entitled  to  share 
in  the  profits  made  subsequent  to  ^.'s 
death.  C  afterwards  became  bankrupt, 
having  the  whole  trade  property  in  his 
possession.  Held,  that  the  property  was 
not  within  the  order  and  disposition  of 
the  bankrupt    Sloeken  v.  Dawson, 

vol.  9,  p.  289 
8.  Where  a  trustee  who  is  indebted  to  the 
trust  becomes  bankrupt,  it  is  his  duty  to 
prove  the  debt,  and  if  he  neglect  so  to 
do,  he  is  liable  for  the  loss,  notwiUistand- 
ing  his  certificate.  Orrett  v.  Corsers 
Corser  v.  Orrett.  vol.  21,  p.  52 

4.  When  a  testator  has  authorized  the  em- 
ployment of  his  estate  in  trade,  though 
the  firm  in  which  it  is  so  employed  be- 
oomes  bankrupt,  no  proof  can  be  made 
against  the  esUte  of  the  bankrupts,  in 
respect  of  the  money  of  the  testator  so 
employed.    Scott  yr.Ixon,   vol.  84,  p.  484 


BAPTISTS. 

The  trusts  declared  of  a  chapel  were  "  for 
the  use  and  benefit  of  a  congregation  of 
Particular  Baptists."  The  congregation 
were  divided  as  to  the  doctrine  of  strict 
and  free  communion.  On  an  informa- 
tion and  bill  to  restrain  the  practice  of 
free  communion  in  the  chapel,  the  Court, 
on  the  evidence,  came  to  the  conclusion, 
that  each  congregation  of  Particular 
Baptists  had  a  right  to  regulate  its  own 

Sractice,  except  as  to  essential  and  fiin- 
amental  doctrines  of  their  faith.  That 
the  doctrine  in  dispute  was  not  one  of 
that  character,  but  was  an  open  question, 
and  that  the  majority  of  nill  members 
might,  notwithstanding  a  contrary  usage 
since  1746,  alter  the  practice  in  respect 
of  communion,  and  adopt  the  practice  of 
free  communion  or]  of  strict  communion, 
as  they  should,  frt>m  time  to  time,  think 
fit  to  determine.  The  Attorney-General 
V.  Gould,  Tol.  28,  p.  485 


BENEFICE. 
ISee  Adyowson,  PatrohaoEi  Simomt.] 

BENEFIT  SOCIETY. 

{See  Building  Society.] 

BEQUEATH. 

The  word  '* bequeath"  is  large  enough  to 
carry  real  estate  if  distinctly  applied  to 
it.     Whicker  v.  Hume,        vol.  14,  p.  518 

BEQUEST. 

ISee  Absolute  Interest,  Accelera- 
tion, Children,  Condition,  Contin- 
gent Gift,  Description  of  Gift, 
Devise,  Dying  without  Issue,  Gift 
TO  A  Class,  Legacies,  Limitation  of 
Gift,  Reference  (Gift  by>.  Succes- 
sive Interests,  Vesting.] 

BILL. 

[See  Cross  Suit,  Filing  Bill,  Infor- 
mation, Suit,  Taking  Bill  off  File.] 

BILL  OF  COSTS  (DELIVERY). 

[See  Taxation.] 

BILL  OF  EXCHANGE. 
1.  A  banking  company,  by  its  articles,  had 
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a  first  and  paramount  lien  upon  the 
shares  of  any  shareholder,  "for  all 
moneys  due  to  the  company  firom  him." 
The  bank  held  bills  of  a  shareholder  for  | 
a  debt  due  to  the  bank.  Held,  that  the  . 
amount  of  the  bills  was,  before  they  \ 
arrived  at  maturi^,  ''moneys  due  to  the 
company,"  for  which  it  had  a  lien  on  the 
shares,  though  the  remedy  for  recovering 
the  amount  was  postponed,  and  that, 
therefore,  the  lien  on  tne  bank  had  pri- 
ority over  a  charge  created  on  the  shares 
by  the  shareholder  before  the  bills  arrived 
at  maturity.  In  re  The  London,  Birming- 
ham and  South  Staffordshire  Banking  Com" 
Company  { Limiuk).  vol.  84,  p.  332 

2.  Where  a  customer  of  bankers  gets  them 
to  discount  bills  at  a  time  when  his 
account  is  largely  overdrawn,  and  the 
amount  is  simply  carried  to  the  credit  of 
his  account,  the  bankers  are  holders  for 
value,  though  no  money  was  actually 
paid.    In  re  Careu^$  Eitate  Act,  (No.  2.) 

vol.  81,  p.  89 


BILL  OF  REVIEW. 

1 .  Bill  ordered,  upon  motion,  to  be  taken 
off  the  file,  on  the  ground  that  it  was  a 
supplemental  bill  in  the  nature  of  a  bill 
of  review,  which  ouffht  not  to  have  been 
filed  without  the  kave  of  the  Court. 
Davis  V.  Bluek.  voL  6,  p.  893 

2.  A  contract  was  entered  into  for  the  sale 
of  the  vendor's  interest  in  a  lease  and 
I>remise8  at  Doneaster,  known  as  the  bet- 
ting rooms,  for  the  remainder  of  the  lease 
granted  by  ji.  A  bill  for  specific  per- 
formance was  filed  by  the  purchaser,  in 
which  and  in  the  decree  the  agreement 
was  treated  as  comprising  the  premises 
held  of  jt.,  and  an  account  of  the  rents 
was  directed.  It  turned  out  that  the 
rooms  and  premises  were  partly  under 
jt,  and  partly  under  B.,  whereupon  the 
vendor  filed  a  second  bill,  praying  a  de- 
claration that  the  whole  was  comprised 
in  the  agreement.  Held,  however,  that 
the  Plaintiff  could  not,  upon  a  rehearing, 
obtain  the  relief  asked  by  the  second  bill, 
nor  could  he,  by  such  second  bill,  obtain 
the  relief  thereby  prayed,  whilst  the  de- 
cree^ stood  in  its  present  form ;  that  to 
obtain  the  relief  asked,  the  original  cause 
must  be  reheard  with  the  second,  and, 
consequently,  that  the  second  bill  was  a 
Bupplemenul  bill  in  the  nature  of  a  bill 
of  review,  which  ought  not  to  be  filed 
without  leave  of  the  Court.    Uid. 

3.  Property  was  held  by  J„  B.,  and  C,  in 
trust  for  D.  for  life,  with  remainder  to 
her  children.  The  children  filed  a  bill  | 
against  the  trustees  for  a  breach  of  trust,  I 
and,  by  the  decree,  the  trustees  were  or-  j 
dered  to  replace  the  fund.    C,  after-  i 


wards,  being  in  contempt  for  noopcr- 
formance  of  the  decree,  filed  a  bill  against 
the  other  trustees,  and  the  tenant  for  Ufe, 
alleging  that  they  had  received  and  re- 
tained the  produce  of  the  breaches  of 
trust,  and  seeking  to  make  them  and  the 
life  estate  liable  to  indemnify  C  Held, 
that  such  a  bill  was  not  in  the  nature  of 
a  bill  of  review,  and  therefore  that  it 
might  be  filed  without  the  leave  of  the 
Court     Taylor  v.  Taylor,    vol.  12,  p.  220 

4.  Decree  made  in  favour  of  cestnis  que 
trusts,  upon  an  original  bill  and  without 
a  bill  of  review,  upon  the  discovery  of 
fresh  evidence,  although  a  contrary  de- 
cree had  previously  been  made  in  an- 
other suit  as  to  the  same  matter,  to  which 
the  cestuis  que  trusts  were  not  parties. 
Pierce  v.  Brady.  voL  28,  p.  64 

5.  A,  insured  his  life  and  assigned  the 
policy  to  B,  A,  became  bankrupt  and 
B,  died,  having  bequeathed  the  policy  in 
trust  for  C.  In  a  suit  between  the  assig- 
nees of  A.  and  the  trustee,  and  in  conse- 
quence of  the  trustee  not  having  proved 
that  notice  of  the  assignment  had  been 
given  to  the  ofiice,  the  fund  was  ordered 
to  be  paid  to  ^if.'s  assignee,  as  being  within 
the  order  and  disposition  of  the  bsmknipt. 
Parties  claiming  under  C  afterwards 
filed  their  original  bill  against  the  assig- 
nee, and  having  proved  that  notice  had 
been  given,  recovered  the  fund.     Ibid, 

6.  A  petition  for  leave  to  file  a  bill  of  re- 
view on  newly  discovered  evidence  can- 
not be  sustained,  if  supported  merely  by 
an  affidavit  of  the  Petitioner  upon  his 
information  and  belief.  Thomas  v.  Raw- 
lings,    (No.  3.)  vol.  34,  p.  50 

7.  Liberty  given  to  file  a  bill  of  review, 
after  a  former  petition  for  the  same  ob- 
ject had  been  refused  on  the  ground  of  a 
deficiency  of  evidence.    Ihid» 

8.  Upon  an  application  to  file  a  bill  of  re- 
view on  the  discovery  of  new  evidence, 
the  question  is,  whether  the  new  evidence 
would  have  induced  the  Court  to  make  a 
different  decree;  and,  secondly,  if  the 
application  is  made  with  due  diligence 
after  the  discovery.     Ibid, 

9.  An  estate  was  devised  in  equal  moieties 
to  two  colleges  on  charitable  trusts,  and, 
upon  an  information  relating  only  to  one 
moiety,  a  decree  had  been  made  and  en- 
rolled. Held,  that,  having  regard  to  the 
pleadings  and  parties,  it  was  no  bar  to  a 
subsequent  information  which  embraced 
the  two  moieties.  The  Attorney -General 
V.  Sidney  Sussex  College,  Cambridge: 
Trinity  College,  Os/ord,  and  Frederick 
GreenliUl.  vol.  34,  p.  664 


BILL  TO  PERPETUATE  TESTI- 
MONY. 

[See  Perpetuation  of  Testiuomt.] 
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BLENDING  ASSETS. 

[Sm  Charge  of  Debts,  Order  of  Ab- 
sKTt,  Patmbmt  (Debts    and  Lbqa- 

CtES).] 


BOND. 
[See  DebTi  Joint  Liability.] 

1.  Whether  bonds  issued  by  a  public  com- 
pany, in  which  the  names  of  the  obligees 
are  left  in  blank,  are  Yalid,  qu^re.  In  re 
Strand  Music  Hall  Company  ( Limited), 

vol.  35,  p.  153 

2.  A  bond  was  given  by  a  broker  to  the 
Corporation  of  London,  to  secure  the  due 
performance  of  his  duties.  He  made 
default.  Held,  on  his  death,  that  the 
corporation  held  the  amount  recovered 
OD  the  bond  as  equitable  assets,  and  in 
trust  for  the  general  body  of  his  creditors, 
and  not  exclusively  for  those  who  had 
suffered  by  his  de&ults.  Nash  v.  Bryant. 

vol.  25,  p.  533 


BONUS. 

1.  Bonuses  on  a  policy  held  to  be  subject 
to  the  trusts  of  a  marriage  settlement 
GUly  V.  Bwrl§y.  vol.  22,  p.  619 

2.  Upon  the  construction  of  a  settlement, 
it  was  held,  that  a  policy  effected  in 
the  names  of  trustees  was  itself  settled  ; 
but  that,  under  the  covenant  of  the  hus- 
band and  the  rules  of  the  company,  the 
husband  was  entitled  to  an  option  to  have 
any  bonus  applied  in  reduction  of  the 
premiums.  Bonuses  having  been  de- 
clared, the  husband  continued  to  pay  the 
full  premiums,  and  it  was  held,  on  his 
death,  that  the  bonuses  were  accretions 
to  the  trust,  and  did  not  belong  to  the 
executors.    Ibid, 

5.  The  manager  of  a  chartered  company 
bequeathed  ten  shares,  specifically  to  his 
son.  After  the  testator's  death  a  large 
'  sum  was  recovered  by  the  company  from 
his  estate,  under  a  compromise  sanctioned 
by  the  Court,  in  respect  of  the  testator's 
defalcations.  The  company  thereout  de- 
clared a  large  honus.  Held,  that  such  bonus 
did  not  belong  to  the  specific  legatee,  but 
that  it  formed  a  portion  of  the  residue. 
MaeUtren  v.  iSiteiiiton.  vol.  27,  p.  460 

4.  Similar  case  as  between  a  tenant  for  life 
and  remainderman.    Edmondson  v.  Cros' 

^  ihwaite.  voL  84,  p.  30 

o.  A  testatrix  specifically  bequeathed  her 
Corron  Company's  shares  upon  trust  to 
pay,  yearly,  "  the  dividends,  interest  and 
proceeds"  to  J,  B,  for  life,  with  remain- 
ders over.  She  died  on  the  29th  of  May, 
but  on  the  previous  26th  of  May,  the 
company  declared  a  large  bonus  on  the 
sharea,  payable  on  the    10th  of  June, 


Held,  that  the  bonus  did  not  pass  by  the 
specific  bequest.    Lock  v.  Fenables. 

vol.  27,  p.  598 

6.  Bequest  of  the  2,000/.  insured  on  my 

-     life  with  the  H,  Company.     Held,  to  pass 

a  bonus  due  at  the  testator's  death.    /Zo- 

berts  V,  Edwards,  vol.  38,  p,  259 


BOROUGH  ENGLISH. 

Devise,  after  a  tenancy  for  life,  of  Borough 
English  lands  for  sale,  and  to  divide  t£e 
moneys  among  all  the  testator's  sons  and 
daughters  which  might  then  be  living, 
and  to  the  heir  and  heirs  of  them  which 
might  be  deceased,  share  and  share  alike. 
Held  that,  under  the  gift  to  the  heirs,  the 
common  law  and  not  the  heirs  in  Bo- 
rough English  took.    Polley  v.  Polley. 

vol.  81,  p.  868 


BOROUGH  RATE. 
{See  Municipal  Corporation  Act.] 


BORROWING  POWERS. 

[See  Ultra  Vires.] 

1.  The  78th  clause  of  articles  of  association 
limited  the  power  of  directors  of  borrow- 
ing to  10,000/.,  unless  authorized  by  a 
«  general  meeting.*'  By  the  35th  clause, 
a  *'  special  meeting"  might  authorize  the 
borrowing  of  such  sums  as  it  thought  fit. 
Held,  that  the  directors  might  be  autho- 
rized to  borrow  beyond  10,000/.,  either 
by  a  general  or  a  special  meeting.  In  re 
Strand  Music  Hall  Company  (Limited), 

vol.  35,  p.  153 

2.  Whether  bonds  issued  by  a  public  com- 
pany, in  which  the  names  of  the  obligees 
are  left  in  blank,  are  valid,  quare.    Ibid, 


BREACH  OF  TRUST. 

I  [See  Conversion  of  Assets,  Devasta- 
I       viT,   Indemnity,   Investment,  Pur- 
■       chase  by  Trustee,  Trustee  profit-' 
I       ing  by  Trust.] 

I  1.  The  interest  of  a  cestui  que  trust,  who 
concurs  with  a  trustee  in  a  breach  of 
trust,  is  liable  to  indemnify  the  trustee. 
Booth  V.  Booth.  vol.  1,  p.  125 

2.  A  trustee  acting  bonA  fide  and  with  tho 
concurrence  of  the  heir  at  law,  under  a 
will  which  was  supposed  to  be  valid  as 
to  real  estate,  but  which  afterwards  turns 
out  to  be  invalid,  is  entitled  to  be  in- 
demnified out  of  the  personal  estate. 
Edgecumbe  v.  Carpenter,  vol.  1,  p«  171 
8.  The  trustee  of  a  marriage  settlement 
concurred  in  a  breach  of  trust,  by  lend* 
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ing  the  fund  to  the  husband  on  a  secu- 
rity not  warranted  by  the  settlement 
Held,  that  the  representatives  of  such 
trustee  could  maintain  a  bill  against  the 
husband  and  the  other  eettuis  que  trusts, 
for  the  restitution  of  the  fund.  Oreen- 
wood  ▼.  Wakrford.  toI.  1,  p.  576 

4.  A  person  knowingly  indocino;  trustees 
to  lend  trust  money  to  his  debtor  on  a 
security  not  warranted  by  the  trusts,  in 
order  tnat  such  debtor  may  obtain  pay- 
ment thereout  of  his  debt,  is  accountable 
to  the  cistuis  que  trusts.   Fyler  v.  Fifler, 

vol.  8,  p.  550 

5.  Trustees  investing  trust  money  on  an 
unauthorized  security,  are  responnble 
for  any  future  loss  traceable  to  that  first 
error.     Ibid, 

6.  In  the  answer  to  a  bill  for  relief  in  re- 
spect to  a  breach  of  trust,  it  was  alleged 
that  some  of  the  eestuisque  trusts  had 
assented  thereto.  Held,  that  the  parties 
sought  to  be  charged  were  entitlea  to  an 
inquiry.     Ibid, 

See  Lincoln  v.  Wright,  vol.  4,  p.  427 
Meyer  v.  MontrUnU,  vol.  9,  p.  521 
7*  A  father  on  the  marriage  of  his  daughter, 
agreed  to  pay,  by  way  of  portion,  a  sum 
of  money  to  trustees,  to  be  held  in  trust 
for  the  husband,  daughter  and  children  of 
the  marriage  in  succession.  The  trustees 
named  in  the  settlement  having  refused 
to  act,  the  father  paid  the  money  to  the 
husband.  Held,  that  the  payment  was 
wrongful;  and  the  money  naving  been 
lost,  that  the  &ther  was  held  liable,  at  the 
suit  of  a  child  of  the  marriage,  to  pay  it  a 
second  time.   Evans  v.  John,    vol.  4,  p.  35 

8.  Consob  were  settled  to  the  separate  use 
of  the  wife  for  life,  wiUi  a  power  to  ap- 
point it  by  will,  and  the  settlement  con- 
tained a  power  for  the  trustees,  with  the 
consent  in  writing  of  the  wife,  to  alter 
the  securities.  The  trustees,  without 
such  consent,  sold  the  Consols,  and  in- 
vested the  produce  in  Long  Annuities, 
which  they  afterwards  sold  and  lent  the 
money  on  bond,  which  was  afterwards 
received  bv  the  husband,  wbo  invested 
it  in  leaseholds.  The  wife  received  the 
Long  Annuities  until  sold,  and  afterwards 
joined  her  husband  in  executing  a  deed, 
reciting  that  the  sale  of  the  I^ng  An- 
nuities and  the  subsequent  investments 
had  been  with  her  consent  Held,  that 
the  appointees  of  the  fund  under  her  will 
were  entitled,  as  against  the  husband  and 
trustees,  to  have  the  Consols  replaced, 
and  that  the  interest  over  which  the  wife 
bad  a  general  power  of  appointment  was 
not  liable  to  make  good  the  breach  of 
trust.  Kellaway  v.  Johnson,   vol.  5,  p.  319 

9.  A  truftee  wiliuUy  applying  trust  moneys 
to  his  own  use  is  chargeable  with  interest 
at  BL  per  cent;  but  where,  under  the 
trusts  of  a  doubtful  will,  the  tenant  for 
lifei  who  was  also  a  trustee,  neglected  to 


make  proper  investments,  she  was  held 
chargeable  with  interest  at  41.  per  cent 
only,  and  the  decree  was  made  without 
costs.    Mousley  v.  Carr,        vol.  4,  p.  49 

10.  If  trustees  are  directed  to  invest  tnist 
money  on  government  or  real  securities, 
and  they  do  neither,  they  are  answerable, 
at  the  option  of  the  cestuU  que  trusts, 
either  for  the  money  or  the  stock  which 
might  have  been  purchased  therewith. 
Watts  V.  GirdtesUme,  vol.  6,  p.  1 88 

See  Ames  v.  Parkinson,     vol.  7,  p.  379 
Pride  v.  Fooks,  vol.  2,  p.  230 

Sadler  v.  Lee,  vol.  6,  p.  324 

Watts  V.  Girdlestone.    vol.  6,  p.  188 

11.  A  trustee  was  empowered  to  invest  in 
the  public  funds  or  on  real  security.  He 
had  in  his  hands  a  sum,  which,  m  the 
interval  between  receiving  and  investing 
in  a  contemplated  real  security,  he  in- 
vested in  exchequer  bills,  which  he  left 
in  the  hands  of  a  broker,  who  misapplied 
them.  Held,  that  the  trustee  having 
exercised  his  discretion,  though  impro- 
perly, was  liable  for  the  value  of  the  ex- 
chequer bills  at  the  time  of  the  loss,  and 
not  for  the  stock  which  the  money  would 
have  purchased.    Matthews  v.  Brise. 

vol.  6,  p.  239 

12.  A  trustee  properly  invested  trust  money 
in  exchequer  bills,  but  he  left  them  un- 
distinguished in  the  hands  of  a  broker ; 
upon  a  misapplication  of  them  by  the 
broker,  held,  diat  the  trustee  was  per- 
sonally liable.    Ibid, 

13.  A  municipal  corporation  were  trustees 
of  a  charity.  They  permitted  their  town 
clerk  to  receive  and  retain  the  trust 
moneys,  instead  of  seeing  it  applied  to 
the  purposes  of  the  trust  Held,  that 
the  corporation  and  the  town  clerk  were 
liable  for  the  breach  of  trust  Attorney^ 
General  v.  Corporation  rf  Leicester, 

vol.  7,  p.  176 

14.  Executors  employing  an  auctioneer, 
who  became  insolvent,  held,  under  the 
circumstances,  not  personally  responsible 
for  the  loss  of  deposit.   Edmonds  v.  Peake, 

voL  7,  p.  289 

15.  A  trustee  cannot,  by  contract,  waive 
his  right  to  resort  to  the  life  interest 
of  a  tenant  for  life,  for  the  purpose  of 
replacing  a  trust  fund,  which,  in  oreach' 
of^trust,  he  has  lent  to  the  tenant  for  life. 
Fuller  V.  Knight,  vol.  6,  p.  205 

16.  Where  trustees  for  sale  sell  the  trust 
property,  and  place  the  conveyance,  ex- 
ecuted by  them,  and  having  their  receipt 
endorsed,  in  the  hands  of  a  solicitor,  who 
receives  and  misapplies  the  purchase- 
money,  they  are  liable  for  a  breach  of 
trust.     Ghost  V.  Waller,       voL  9,  p.  497 

17*  If  a  trustee  be  sued  in  Chancery  for  an 
account,  and  it  appears  that  he  has  pro- 
perly expended  sums  of  money  for  the 
protection  and  safety,,  or  for  the  mainte- 
nance and  support,  of  his  eestuis  que  trusts 
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at  a  time  when  be,  though  adult,  was  in- 
capable of  taking  care  of  himaelf,  the 
Court  will  allow  him  credit  in  account, 
for  such  aums  of  money.  NeUon  v.  Dun- 
e9mb§,  ToLQ,  p.  211 

18*  Tniitees  made  personally  responsible 
for  the  consequences  of  their  neglect  to 
enforce  a  covenant  contained  in  a  mar- 
riage settlement.    Ftmrick  v.  Oreenwell. 

vol.  10,  p.  412 

19.  By  a  marriage  settlement  it  was  cove- 
nanted and  agreed,  that  6,0002.  Consols, 
pan  of  the  wife's  property,  should  he 
transferred  to  trustees,  upon  certain 
trusts  for  the  husband,  wife  and  children. 
At  the  time  of  the  settlement,  a  sum  of 
4,946/.  was  standing  in  the  name  of  the 
wife;  but  the  trustees  took  no  steps  to 
enforce  a  transfer,  and  it  was  sola  out 
and  misapplied  by  the  husband.  Held, 
tiiat  the  trustees  were  personally  respon- 
sible for  the  loss;  and,  secondly,  that 
they  were  not  relieved  from  their  lia< 
bility,  by  the  trustee  indemnity  clause, 
declaring  that  they  should  not  be  liable 
"for  any  casual  or  involuntary  loss," 
without  their  wilful  default,  but  '*  for  such 
monies  only  as  should  actually  come  to 
their  hands."    Ibid. 

20.  Trastees  authorized  to  lay  out  trust 
money  in  the  public  funds  or  on  mort- 
gage, invested  it  on  a  mortgage.  The 
mortgage  was  paid  off,  and  me  amount 
was  received  by  the  tenant  for  life,  who, 
contrary  to  the  trusts,  invested  it  in  real 
estate.  Held,  that  the  ceitmt  que  trusts 
had  the  optkm  <^  charging  the  tenant  for 
Ufe,  either  with  the  sum  sterUng  received, 
or  with  the  amount  of  3  per  cents,  which 
might  have  been  parchased  therewith,  at 
the  time  the  breach  of  trust  was  com- 
mitted.   Oueeley  v.  Anstruiher. 

vol.  10,  p.  M6 

21.  if.,  on  her  marriage,  assigned  a  debt 
due  to  her  from  BAo  three  trustees,  upon 
trust,  when  requested  by  her,  to  call  it  in 
and  invest  it,  and  hold  it  in  trust  for  J., 
her  husband,  and  children.  B.,  with  full 
notice,  but  without  such  request,  paid 
part  of  the  money  to  the  husband  by 
order  of  the  trustees,  and  other  part  to 
the  trustees  for  the  express  purpose  of 
heing  advanced  to  the  husband  in  breach 
of  trust.  The  money  was  lost.  Held, 
that  B;  as  well  as  the  trustees,  was  re- 
sponsible for  the  breach  of  trust.  Andrews 
v,Bou4hld,  vol.  10,  p.  611 

22.  Where  a  testator  prescribes  a  time  for 
realising  his  share  m  a  trading  concern 
in  which  he  is  a  partner,  and  his  legal 
personal  representative  extends  that  time 
to  the  surviving  partners,  who  have  no- 
tice of  the  trusts,  the  transaction  is  not 
so  entirely  vitiated,  as  to  make  the  sur- 
viving partners  accountable  for  the  sub- 
aequent  profltt.    Chambers  v.  Howell, 

vol.  11,  p.  6 


23.  It  is  a  rule,  without  exception,  that  to 
authorize  executors  to  carry  on  a  trade 
with  the  property  of  a  testator  held  by 
them  in  trust,  there  ought  to  be  the  most 
distinct  and  positive  authority  and  di- 
rection given  by  the  will  itself  for  that 
purpose.    Kirkman  v.  Booth. 

vol.  11,  p.  273 

24.  When  trust  funds  are  invested  on  seve- 
ral improper  securities,  the  trustees,  in 
accounting,  are  not  entitled  to  set  off  the 
gain  on  one  against  the  loss  on  the  other. 
Robinson  v.  Robinson.  vol.  11,  p.  371 

25.  Where  trustees  authorized  to  invest  on 
either  of  two  kinds  of  securities,  adopt 
neither,  they  are  liable  to  be  charged  m 
a  manner  most  beneficial  to  the  persons 
entitled,  and  where  they  had  done  so  for 
the  benefit  of  the  tenant  for  life  who 
took  on  himself  the  responsibility.  Held, 
that  the  tenant  for  /(/£  could  not  exercise 
the  option  against  those  in  remainder. 
Ibid. 

26.  A  sum  of  3,000/.  was  vested  in  A.  and 

B,  on  certain  trusts.  The  cesluu  que 
trusts  mortgaged  it  to  C  for  1,200/.  and 

C.  transferred  the  mortgage  to  £.  and  F. 
on  family  trusts,  with  power  to  E.  and  F. 
to  give  receipts.  The  solicitor  of  A,  and 
B.  having  notice  of  the  secondary  trusts, 
paid  the  1,200/.  to  F.  alone.  Held,  that 
A.  and  B.  were  personally  liable  to  repay 
the  money,  with  interest  and  costs.  JHIa// 
V.  Franck.  vol.  11,  p.  619 

27.  In  1826  a  debt  due  from  a  firm  at 
Calcutta  was  assigned  to  trustees  in  Eng- 
land, in  trust  to  call  in  and  invest  on 
Indian  securities,  and  accumulate.  The 
debtors  became  bankrupts  in  1830,  and 
the  trustees  not  having,  in  the  mean- 
time, taken  proper  steps  to  call  in  the 
money,  a  considerable  portion  of  the  debt 
was  lost.  Held,  that  they  were  liable 
for  the  breach  of  trust,  and  ought  to  make 
good  the  accumulation  which  would  have 
been  produced ;  but  that  they  were  to  be 
excused  during  such  a  reasonable  time 
as  was  necessary  in  order  to  communi- 
cate between  England  and  India,  Byrne 
V.  Norcott.  vol.  13,  p.  336 

28.  Pending  a  suit  to  make  trustees  liable 
for  the  improper  investment  of  trust 
moneys  on  an  Irish  estate,  the  property 
was  put  up  for  sale  under  the  Encum- 
bered Estates  Act,  and  an  order  was 
made  giving  the  trustees  liberty  to  buy, 
which  they  did.  Held,  that  this  order 
did  not  relieve  the  trustees  from  any  lia- 
bility in  the  cause,  although  it  was  not 
expressed  to  be  made  "  without  preju- 
dice."   Norris  v.  Wright,    vol.  14,  p.  291 

29.  Trustees  are  liable  for  not  taking  proper 
steps  to  get  the  trust  fund  transferred 
into  their  names.  UPOaeheny.Dewf  Dew 
V.  APGaehen.  vol.  15,  p.  84. 

30.  Trustees  lent  trust  moneys  on  a  second 
mortgage  of  house  property  greatly  out 
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of  repair,  and  the  principal  part  was  lost 
Held,  that  they  were  liable  as  for  a 
breach  of  trust,  notwithstanding  a  trustee 
indemnity  clause,  declaring  they  should 
not  be  liable  for  the  insufficiency  or  de- 
ficiency in  value  of  any  securities,  except 
through  their  wilful  default  Drotier  v. 
Brereton,  vol.  15,  p.  221 

31.  In  charging  trustees  for  breaches  of 
trust  and  the  costs  of  suit,  it  is  immate- 
rial how  the  trust  was  created,  and  whe- 
ther  for  valuable  consideration,  or  by  the 
voluntary  gift  of  the  trustees  themselves. 
Ibid, 

o2.  A  married  woman,  cestui  que  tnui, 
having  separate  property,  who  had  con- 
sented to  a  breach  of  trust,  was  held  not' 
entitled  to  the  costs  of  a  suit  against  the 
trustee,  and  had  to  pay  the  costs  of  the 
the  other  defendants.    Mant  v.  Leith. 

vol.  15,  p.  524 

33.  In  1846  an  executor  invested  part  of 
the  assets  in  exchequer  bills;  they  were 
ordered  into  Court  and  sold  in  the  same 
vear  at  a  loss.  In  1848  it  was  declared 
by  the  decree,  that  the  investment  was 
improper,  but  at  that  time  the  price  of 
exchequer  bills  had  risen,  so  that  there 
would  have  been  no  loss  if  they  had  been 
retained.  Held,  that  the  executor  ought 
to  be  charged  with  the  amount  impro- 
perly invested,  and  credited  with  the 
produce  of  the  exchequer  bills  in  1846. 
Knott  V.  Cottee.  vol.  16,  p.  77 

See  Fletcher  v.  Green,      vol.  33,  p.  426 

34.  Trustees  who  had  improperly  allowed 
perishable  property  to  remain  in  specie 
and  to  be  enjoyed  by  the  tenant  for  life, 
being  made  liable,  were  allowed,  by 
means  of  an  inquiry,  in  the  same  suit,  to 
recover  back  against  the  estate  of  the 
tenant  for  life  the  amount  overpaid  to 
him.     Hood  v.  Clapfiam.       vol.  19,  p.  90 

35.  Where  it  is  the  duty  of  a  trustee  or  ex- 
ecutor to  obtain  payment  of  a  sum  of 
money,  he  is  exonerated  and  never  re- 
quired to  make  good  any  loss,  if  he  has 
done  all  he  could  to  obtain  payment  but 
his  efforts  have  not  proved  successful. 
Nay  more,  if  he  has  taken  no  steps  at  all 
to  obtain  payment,  but  it  appears,  that 
if  he  had  done  so,  they  would  have  been, 
or  there  is  reasonable  ground  for  believ- 
ing they  would  have  been,  ineffectual,  he 
is  exonerated  from  all  liability.  Clock 
V.  Hollond.  vol.  19,  p.  262 

Z6,  Trustees  were  empowered,  with  the 
consent  of  the  wife,  to  lend  the  trust 
moneys  to  the  husband.  The  wife  au- 
thorized an  immediate  loan  of  part,  and 
of  the  remainder  at  such  times  as  the 
husband  might  require,  and  the  husband 
covenanted  to  pay  it  in  six  months.  The 
money  was  not  called  in,  and  was  lost  by 
the  insolvency  of  the  husband.  Held, 
first,  that  the  wife's  consent  could  not  be 
given  prospectively ;  and  secondly,  that 


the  trustees  were  not  bound  to  call  in  the 
money  at  the  end  of  six  months.  CMld 
Y.  Child.  vol.  20,  p.  50 

37.  A  Plaintiff  sued  his  trustee,  to  make 
him  responsible  for  a  trust  fund  which 
bad  been  wrongfully  paid  to  the  Plain- 
tiff's father.  The  Plaintiff  had,  as  one 
of  the  next  of  kin  of  the  father,  received 
two-thirds  of  his  estate.  Held,  that  the 
father's  assets  in  the  hands  of  the  Plain- 
tiff were  primarily  liable  to  make  good 
two- thirds  of  the  trust  fund,  in  exonera- 
tion of  the  trustee,     Orreit  ▼.  Corstr, 

voL  21,  p.  52 
See  Hope  v.  Liddell       vol.  21,  p.  183 

38.  A  testator  devised  a  real  estate  to  A.  B, 
for  life,  in  terms  which  gave  him  the 
legal  estate,  and  he  bequeathed  to  him 
his  personal  estate,  subject  to  some  an- 
nuities bequeathed  to  the  Plaintiffs,  and 
appointed  him  an  executor.  A.  B,  wasted 
the  asseu.  Held,  that  his  life  estate  in 
the  realty  was  not  liable  to  make  good 
the  annuities.    Egbert  v.  Butter. 

vol.  21,  p.  560 
89.  J.  B,,  a  married  woman,  who  was  ab- 
solutely entitled  to  stock  in  Court,  being 
separately  examined,  desired  it  to  be 
transferred  into  the  names  of  trustees, 
"  upon  trust  for  her  absolutely,  and  that 
the  dividends  should  be  held  and  applied 
for  her  separate  use  for  her  life."  This 
was  accordingly  done.  Held,  that,  during 
coverture,  she  could  dispose  of  her  life 
interest,  held  for  her  separate  use,  but 
not  of  her  reversionary  interest,  and  the 
trustee  having,  at  her  request,  advanced 
the  fund  to  her  husband,  whereby  it  was 
lost,  was  held  liable  to  replace  it,  but 
her  life  interest  was  made  answerable  for 
the  trustee's  indemnity.  Hanchett  v. 
Briscoe,  vol.  22,  p.  496 

40.  A  testator,  who  died  in  1841,  directed 
his  trustees  to  sell  his  real  estate,  and 
giving  them  some  discretion  therein.  In- 
stead of  selling,  they  mortgaged,  and  re- 
tained the  estate.  Held,  that  they  had 
committed  a  breach  of  trust,  and  the 
estate  having  become  depreciated,  that 
they  were  liable  for  the  loss.  Held,  also, 
that  the  mortgage  was  void  as  against  the 
mortgagee  with  notice,  but  that  he  was 
entitled  to  stand  as  a  creditor  on  the  pro- 
duce of  the  estate,  to  the  extent  to  which 
the  mortgage  money  had  been  properly 
applied.    Devaynes  v.  Rt^inson. 

vol.  24,  p.  86 

41.  Where  a  loss  occasioned  by  a  breach 
of  trust  does  not  happen  until  after  the 
death  of  the  trustee,  his  assets  are 
equally  liable.    Ibid. 

42.  Under  a  will,  a  trustee  held  an  aggre- 
gate fund  in  trust,'  as  to  one- third  each 
for  A.t  B,  and  C,  respectively  for  life, 
with  remainder  to  their  respective  chil- 
dren. He,  without  any  authority  under 
the  will,  transferred  one-third  of  the  fund 
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to  the  trustees  of  the  reiroectiTe  tettle- 
ments  of  A,,  B.  and  C.  Xne  share  of  B, 
having  heen  dissipated  hy  her  trustees, 
held  that  B.'a  children  were  entitled  to 
participate  in  A,*h  third,  which  was  still 
remaining  in  her  trustees' hands.  Browne 
v.  BntUr,  vol.  24,  p.  159 

43.  The  Plaintiff,  a  ftme  anfert,  was,  from 
the  death  of  her  father  in  1839,  entitled 
to  maintenance  out  of  his  estate,  and  to 
a  share  of  the  residue  in  1854,  when  her 
youngest  brother  attained  twenty- five. 
In  1843  the  executors,  in  breach  of 
trust,  and  without  her  previous  know- 
ledge, invested  tlie  residue  in  railway 
securities,  and  a  considerable  loss  oc- 
curred. The  Plaintiff  soon  after  the  in- 
vestment heard  of  it,  and  complained  of 
it  in  1850,  but  took  no  proceedings  until 
1855,  after  the  death  of  her  uncle,  an 
executor,  from  whom  she  had  expecta- 
tions, and  whom  she  was  unwilling  to 
displease.  Held,  that  she  was  not  bound 
hff  lacktM  or  concurrence.  Daviet  v. 
HodgMom*  vol.  25,  p.  177 

44.  A  ettitd  que  trust,  having,  with  Know- 
ledge, received  the  income  irom  an  im- 
proper investment,  was  held  bound  to 
give  credit  for  the  difference  between  it 
and  the  income  which  would  have  arisen 
from  a  proper  investment  of  the  trust 
fund.     GriffUha  v.  PorUr.    vol.  25,  p.  236 

45.  The  personal  interests  of  a  trustee  in  a 
trust  fund  in  Court  will  be  made  applica- 
ble to  the  discharge  of  all  claims  against 
him  as  trustee.     Irby  v.  Irbg,    (No.  3.) 

vol.  25,  p.  632 

46.  A  wife  was  entitled  to  an  annuity  for 
her  separate  use,  which  was  payable  out 
of  a  mortgage  on  her  husband's  estate. 
The  wife  lived  with  her  husband  and  was 
maintained  by  him.  The  wife's  trustee 
neglected  to  enforce  payment  of  the 
mortgage  and  interest,  and  was  held 
liable  for  the  breach  of  trust.  Held, 
that  as  between  the  husband  and  wife, 
the  interest  applied  to  their  mutual 
benefit  must  be  taken  in  discbarge  of  her 
annuity,  and  that  the  trustee,  as  against 
the  wife,  was  entitled  to  the  benefit  of 
the  same  equity.    Payne  v.  LiUk. 

vol.  26,  p.  1 

47.  The  directors  of  a  Building  Society 
had  (as  it  was  held)  power  to  invest  un- 
emploved  moneys  in  the  purchase  of 
freeholds.  Having  only  62 W.  in  hand, 
they  contracted  for  the  purchase  of  an 
estate  for  2,300/.,  payable  by  instalments, 
la  the  treaty,  they  held  themselves  out 
ss  a  Land  Society,  and  they  paid  800/. 
on  account,  in  cheques  signed,  by  their 
order,  by  the  trustees,  who  were  not  di- 
rectors. Held,  first,  that  the  directors 
committed  a  breach  of  trust,  and  were 
liable  to  replace  the  800/. ;  secondly,  that 
the  vendor  was  under  no  liability ;  and 
thirdly,  that  the  truttut,  who  had  only 


acted  minitteriaUy,  under  the  directorSf 
were  not  liable,  notwithstanding  there 
was  some  informality  in  the  authority 
given  to  them  by  the  directors.  Grimes 
V.  Harrison,  vol.  26,  p.  435 

48.  The  testator,  as  lessee,  was  bound  to 
insure.  The  insurance  expired  on  the 
25th  of  Marchf  and  the  tesutor  died  on 
the  27th,  without  having  paid  the  pre- 
mium. The  premium  was  not  paid  by 
the  executors,  and  the  house  was  burnt 
down  on  the  26th  oi  May.  Held,  that 
the  executors  were  not  personally  liable 
for  not  having  kept  up  the  insurance. 
Fry  V.  Fry.  vol.  27,  p.  146 

49.  When  trust  funds  are,  without  autho- 
rity, lent  to  -  traders,  with  notice  of  the 
trust,  and  employed  in  their  business, 
such  traders  are  not  liable  to  account  to 
the  cestuis  que  trusts  for  a  share  of  the 
profits  of  the  business.    Stroud  v.  Gwyer, 

•  vol.  28,  p.  130 

50.  By  a  marriage  settlement,  the  husband 
assigned  a  policy  on  his  life  to  trustees, 
and  covenanted  to  keep  it  up.  The 
trustees  neglected  either  to  obtain  pos- 
session of  the  policy  or  to  give  notice  to 
the  office,  and  the  policy  was  mortgaged 
by  the  husband  and  afterwards  sold  and 
surrendered.  The  husband  appearing 
to  have  been  in  insolvent  circumstances 
and  unable  to  keep  up  the  policy,  and 
the  trustees  having  no  available  funds  for 
the  purpose.  Held,  that  the  trustees  were 
not  liable  for  the  loss.  Hobday  v.  Peters. 
(No.  3.)  vol.  28,  p.  603 

51.  Trustees  made  personally  liable  for  a 
loss  arising  from  placing  trust  moneys 
with  bankers  on  a  deposit  account,  which 
was  not  authorized  by  the  will,  and  that, 
notwithstanding  a  trustee  indemnity 
clause  against  losses  by  a  banker  of 
moneys  deposited  for  safe  custody. 
llehden  v.  IVesley.  vol.  29,  p.  213 

52.  A.  B.  was  the  sole  trustee  of  a  sum  of 
stock  for  X,  and  he  was  joint  trustee 
with  C.  B.  of  another  sum  of  stuck  for  Y, 
A.  B.  applied  X's  stock  to  his  own  use, 
and  he  replaced  it  by  a  transfer  of  F.'s 
stock,  which  he  persuaded  C.  D.  to  allow. 
A.  B.  informed  X.  of  the  investment,  who 
put  a  distringas  on  the  fund.  Held,  that 
the  fund  was  held  iu  trust  for  X,  and  not 
for  Y.     Case  v.  James.        vol.  29,  p.  512 

53.  A  trustee  has  a  primary  charge  (in  pri- 
ority of  the  general  creditors)  to  be  re- 
couped out  of  the  life  estate  of  a  deceased 
tenant  for  life,  the  amount  of  trust  moneys 
wrongfully  received  by  him  and  for  the 
costs  of  suit.     Williams  y. Allen.  (No.  2.) 

vol.  32,  p.  650 

54b  Trustees  lent  trust  money  on  mortgage, 

upon  a  valuation  made  on  behalf  of  the 

mortgagor.    The  security  proved  greatly 

deficient    Held,  that  the  trustees  were 

I       personally  liable  for  the  loss.    Ingle  v. 

I       Partridge,    (No.  2.)  vol.  84,  p.  411 


76 


GENERAL  INDEX. 


55.  Trmtees,  being  authorized  bj  tbeir  tes- 
tator,  embaiked  the  anets  in  a  partner- 
ship trade.  In  1881  tiie  active  trustee 
became  bankrupt,  indebted  (as  was  al- 
leged) to  the  partnership,  and  through  it 
to  the  testator's  esUte.  In  1865  parties 
still  under  disabili^  sought  to  charge  a 
Go-tmstee  with  the  iom  occasioned  by  his 
not  proTing  the  alleged  debt  under  the 
bankruptcy,  but  they  did  not  prove  the 
debt  at  the  hearing.  The  Court  con- 
sidered that  the  right  of  proof  could  only 
be  ascertained  by  taking  the  partnership 
account,  and,  having  regard  to  the  lapse 
of  time,  the  deaths  of  parties  and  the 
trouble,  expense  and  difficulty,  dedined 
to  direct  any  inquiry  on  the  subject,  and 
dismissed  the  bill  without  costs.  Seoti 
V.  /son.  toL  34,  p.  434 

56.  Where  trustees  are  made  liable  for  a 
breach  of  trust,  the  tenant  for  life  having 
received  the  benefit,  they  are  entMed  to 
be  recouped  out  of  the  interest  of  the 
tenant  for  life,  although  they  have  since 
ceased  to  be  trustees.    Barraii  t.  Wyait, 

ToL  30,  p.  442 

57.  A  trustee  employed  a  solicitor  to  invest 
trust  money.  The  solicitor,  who  was 
steward  of  Uie  manor,  sent  to  the  trustee 
some  title-deeds  and  a  copy  of  a  surren- 
der of  copyholds  to  secure  the  trust 
money,  but  misapplying  the  trust  money ; 
the  pretended  surrender  had  really  no 
existence.  Held,  that  the  trustee  was 
liable  to  make  good  the  loss.  Bottoek  v. 
Flofftr.  Tol.  35,  p.  603 


BUILDER. 

In  building  contracts,  this  Court  interferes 
in  two  cases ;  first,  where  there  is  collu- 
sion between  the  employer  and  the  archi- 
tect to  injure  the  contractor,  and  secondly, 
where  the  accounts  are  too  complicated 
to  be  taken  at  law.  If  neither  of  these 
exist,  the  remedy  of  the  contractor  is  at 
law.    Bliu  V.  Smith,  vol.  34,  p.  508 


BUILDING  ACT. 

[See  Metropolitan  Building  Act.] 


BUILDING  LEASE. 
A  building  lease  of  charity  property  for 
more  than  ninety-nine  years,  cannot 
Stand  unless  there  be  some  special  grounds 
on  which  it  can  be  protected.  77/e  M- 
tomey^Qeneral  v.  Foord,       vol.  6,  p.  288 


BUILDING  SOCIETY. 
!•  A  benefit  building  lociety  is  not  pre- 


cluded from  investing  its  funds  in  the 
purchase  of  a  real  estate.  Mullock  v.  Jen- 
kims,  vol.  14,  p.  628 

2.  A  benefit  building  society  took  a  mort- 
gage from  a  member  before  its  rules  had 
beoi  certified  and  deposited.  These 
formalities  having  afterwards  been  com- 
plied with,  it  was  held,  that  the  deed  was 
exempt  from  the  stamp  duty  under  the 

6  &  7  Will.  4,  c.  32,  and  10  Geo.  4,  c.  56, 
ss.  7,  37.     Williams  v.  Hayward. 

Tol.  22,  p.  220 

3.  Distinction  between  a  Benefit  Building 
Society  and  a  Freehold  Land  Society. 
Griwtet  t.  Harriunu  toL  26.  p.  435 

4.  A  society  whose  rules  are  certified  as  a 
benefit  building  society,  under  the  6  &  7 
ffill,  4,  c  32,  is  not  justiEed  in  acting  as 
a  freehold  land  socie^r.    I^id. 

5.  A  rule  of  a  benefit  building  society  di- 
rected that  unemployed  money  should  be 
invested  "  in  such  manner  and  upon  such 
legal  security"  as  the  board  of  directors 
should  deem  necessary.  Held,  that  it 
might  be  invested  in  the  purchase  of 
freeholds.     Ibid, 

6.  The  estimated  probable  duration  of  a 
benefit  building  society  was  thirteen 
years.  Held,  on  the  rules  and  terms  of 
the  mortgage  deed,  that  an  advanced 
member  was  entitled  to  redeem  on  pay- 
ment of  his  subscriptions  to  the  end  of 
the  thirteen  years,  although  he  was  still 
liable,  under  the  rules,  to  continue  to 
pay  subscriptions  until  120/.  a  share  had 
been  realized  for  every  member.  Sparrcw 
T.  Farmer,  voL  26,  p.  51 1 

7*  A  bill  by  a  retiring  member  of  a  benefit 
building  society  against  die  trustees,  to 
recover  the  Plaintifi^'s  share,  was  sup- 
ported, and  inquiries  and  accounts  were 
directed.  Held,  also,  that  a  rule  to  refer 
to  arbitration  did  not  oust  the  jurisdic- 
tion of  this  Court  in  such  a  case.  Smih 
V.  Lloyd,  vol.  26,  p.  507 

8.  Some  property  was  mortgaged  to  a  build- 
ing society,  and  afterwards  to  A,  The 
mortgagor  borrowed  money  from  B.  to 

Say  ofi*  the  building  society,  which  was 
one  on  the  4th  of  September,  and  a  re- 
ceipt was  indorsed  on  the  mortgage. 
Fourteen  days  afterwards,  the  mortgagor 
executed  a  new  mortgage  to  B.  Held, 
that  tlie  legal  estate  vested,  under  the  6  & 

7  Will.  4,  c  32,  in  A,  and  not  in  B, 
Protter  v.  Riee.  vol.  28,  p.  68 

9.  An  advanced  member  of  a  building  so- 
ciety held  entitled  to  redeem  his  mort- 
gage on  payment  merely  of  his  fines  and 
the  subscriptions  to  the  end  of  the  thir- 
teenth ^ear  (the  estimated  duration  of 
the  society),  though  he  still  remained 
liable  for  the  subsequent  subscriptions. 
Hamdley  t.  Farmer.  vol.  29,  p.  362. 

10.  The  mortgaged  property  of  an  advanced 
member  of  a  buildrag  society  became 
saleable  in  consequence  of  his  default. 
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The  property  was  sold  hy  tbe  society  to 
the  Plaintiff,  who  took  the  forfeited 
shares,  part  of  the  purchase-money  heing 
payable  by  20/.  instalments.  Held,  that 
he  waa  liable,  under  the  rales,  to  fines 
for  nonpayment  of  the  instalments  of  the 
purchase-money.    HandUy  v.  Farmer, 

vol.  29,  p.  362 


BURIAL  ACT. 

1.  As  to  the  rights  of  the  clergy  to  burial 
fees  under  the  Burial  Acts,  15  &  16  Fid, 
c.  85,  and  16  &  17  Vict.  c.  13.  Hornby 
V.  The  Burial  Board  for  the  Extra^Paro- 
cUttt  Place  of  Toxteth  Park. 

vol.  31,  p.  52 

2.  When  a  district,  being  part  of  a  parish, 
has  separate  overseers  of  the  poor  and 
separately  maintains  them,  such  district 
is,  for  the  purposes  of  the  Burial  Acts,  to 
be  regarded  as  a  distinct  parish.     Ibid, 

3.  A  burial  ground  attached  to  a  district 
church,  the  right  of  interment  in  which 
was  not  confined  to  the  inhabitants  of 
the  district,  but  could  be  purchased  by 
any  stranger.  Held,  not  to  entitle  the 
incumbent  to  any  part  of  the  burial  fees 
derived  from  a  cemetery  provided  for  the 
district  under  the  Burial  Acts.    Ibid, 

4.  Under  the  Burial  Acts,  held,  that  nei- 
ther the  vicar  of  Walton  nor  the  incum- 
bents of  the  district  churches  of  Toxieth 
Park,  Linerpool,  collectively  or  indi- 
ridnally,  were  entitled  to  the  burial  fees 
in  a  cemetery  provided  in  Toxteth  Park 
under  the  Burial  Acts.        vol  31,  p.  52 


BURIAL  GROUND. 

1.  Persons  had  purchased  family  graves  in 
perpetuity  in  a  private  burying-ground, 
which  was  afterwards  closed  by  order  of 
the  Queen  in  counciL  There  was  no 
formal  grant  executed,  but  their  title  was 
merely  evidenced  by  a  receipt  for  the 
purchase-money,  stating  the  purchase. 
Held,  that  they  were  entitled  to  an  in- 
junction to  restrain  the  trustees  from 
removing  or  injuring  the  graves  or  grave- 
stones, &c.  But  held  also,  that  the  relief 
must  be  limited  to  the  spot  purchased 
by  the  Plaintiffs,  and  diat  the  rights  of 
the  trustees  to  die  remainder  was  unaf- 
fected.   Moreland  v.  ^chardson, 

vol.  22,  p.  596 

?.  The  mortgagee  of  a  burial  ground  has 
notice  of  die  purposes  to  which  it  is  de- 
voted, and  is  bound  by  rights  of  burial, 
temporary  or  in  perpetuity,  granted  by 
his  mortgagor,  while  left  m  possession. 
Moreland  v.  Richardson.       vol.  24,  p.  33 

3.  In  1831  a  chapel  and  a  burial  ground 
adjoining  were  mortgaged.  The  mort- 
gagors remained  in  possession,  and  after- 


wards, in  1833,  graves  were  sold  in  per- 
petuity to  different  persons,  without  the 
concurrence  of  the  mortgagees.  The 
burial  ground  was  closed  by  an  order  of 
the  Queen  in  council,  and  the  mortgagees 
thereupon  began  to  level  the  ground  and 
deface  and  destroy  the  tombstones,  &c. 
The  Court  held,  that  the  mortgagees 
were  bound  by  the  rights  granted,  and 
restrained  them  from  doing  any  act  which 
would  prevent  the  future  interment  in 
the  family  graves,  with  the  permission  of 
the  Secretary  of  State,  and  from  remov- 
ing or  injuring  the  graves  or  the  tomb- 
stones, and  ordered  the  mortgagees  to 
replace  those  which  had  been  removed. 
Ibid. 

BYE-LAWS. 

[See  Railway.] 


CAIRNS'  ACT. 

iSee  Damages,  Questions  of  Law  or 

Fact.] 

CALLS. 

ISee  CoMPAiiT,  Shareholder,    Ultra 

Vires.] 

1.  Motion  to  restrain  a  company  from  de- 
claring a  forfeiture  of  shares,  by  reason 
of  the  nonpayment  of  calls  alleged  to 
be  made  for  illegal  purposes,  refused, 
although  it  appeared  that  the  directors 
had  conducted  the  proceedings,  in  many 
particulars,  in  a  very  improper  manner. 
It  being  sworn  that  money  was  wanted  to 
satisfy  existing  legal  obligations  of  the 
company,  and  it  being  denied  that  the 
company  sought  to  enforce  the  calls  for 
illegal  purposes.  Logan  v.  Earl  Cdiir- 
town,  vol.  13,  p.  22. 

2.  Specific  legatees  of  shares  in  a  bank- 
ing  company,  held  liable  to  pay  the  calls 
made  subsequent  to  the  testator's  death. 
Armetrong  v.  Burnet,  vol.  20,  p.  424 

3.  After  a  charter  had  been  sealed,  and  be- 
fore the  deed  of  settlement  had  been  ex- 
ecuted, provisional  directors  were  allowed 
to  make  a  call.     Norman  v.  Mitchell. 

vol.  19,  p.  278 

4.  Directors  of  a  trading  company  incurred 
a  large  debt  to  the  bankers  beyond  the 
subscribed  capital.  Held,  that  they  were 
entitled  to  be  repaid  by  the  company  by 
means  of  a  call,  with  simple,  but  not 
compound,  interest,  or  with  rests,  as 
charged  by  the  bankers.  In  re  The  Nor- 
wich Yam  Company,    Ex  parte  Bignold, 

vol.  22,  p.  143 

5.  Payments  to  legatees  is  no  answer  to  the 
claims  of  creditors,  though  no  debt  had 
arisen  at  the  time  of  such  payment. 
Thus,  where  the  testator  held  shares  in  a 
banking  company,  and  nine  years  after 


78 


GENERAL  INDEX. 


his  death  the  bank  was  wound  up  and  a 
call  made,  it  was  held,  that  payments  to 
legatees  in  the  meantime  could  not  be 
allowed  to  the  executors  as  against  the 
ofBtial  manager  in  respect  of  the  call. 
The  Official  Managers  if  the  NewcasUep 
^,  Banking  Company  y.  Hymen. 

vol.  22,  p.  867 
6.  Where  shares  not  fully  paid  up  are  spe- 
cifically bequeathed,  the  question,  whe- 
ther the  specific  legatee  or  the  residuary 
estate  is  liable  to  the  future  instalments, 
depends  on  whether  the  calls  are  actually 
made  before  the  testator's  death.  Addanu 
▼.  Ferick,  ■  vol.  26,  p.  3S^ 


CANAL. 

1.  The  public  have  a  right  to  use  steam 
power  in  navigating  public  canals,  pro- 
vided it  occasions  no  more  than  the  ordi. 
nary  injury  to  it.  Case  v.  The  Midland 
Railway  Company,  vol.  27,  p.  247 

2.  Experiments  directed  to  be  made  by  a 
civil  engineer  to  ascertain  the  effect  of 
steam  navigation  on  a  canal.    Ibid, 

3.  Perpetual  injunction  granted  to  restrain 
a  canal  company  from  preventing  the 
Plaintiffs  using  steam  power  on  their  ca- 
nal ;  the  Plaintiffs  undertaking  not  to  ex- 
ceed a  speed  of  three  miles  an  hour.  Ibid, 


CANCELLING  INSTRUMENTS. 
[See  Dbliyert  up  of  Inbtrumentb.] 

CANONRY. 

A  canon  of  Windtor  granted  the  canonry 
and  the  profits,  &c.  to  the  Plaintiffs  to 
secure  a  sum  of  money.  So  far  as  it  ap- 
peared on  an  interlocutory  application, 
the  estates  were  vested  in  the  corpo- 
ration, and  the  canon  was  entitled  to  an 
aliquot  share  of  the  profits.  There  was 
no  cure  of  souls,  and  the  only  duties 
were  residence  within  the  castle,  and  at- 
tendance in  the  chapel  twenty-one  days 
a  year.  Held,  upon  this  state  of  cir- 
cumstances, that  the  security  was  valid, 
and  a  receiver  of  the  profits  was  ap- 
pointed. 

Principles  of  public  policy,  on  which 
pay,  pensions.  &c.  are  held  unalienable. 
Grenjell  v.  The  Dean  and  Canons  of  Wind- 
tor.  vol.  2|  p.  544 


CAPITAL  AND  INCOME. 
[See  Life    Tenant   and   Reuain- 

DERUAK.] 


CASE  FOR  OPINION  OF  COURT. 

[See  Question  of  Law  or  Fact.] 

1.  By  the  Friendly  SocietieB  Act  dispatea 
are  to  be  referred  to  the  County  Courts, 
which  are  to  make  such  orders  as  the 
Court  of  Chancery  may  make,  but  in 
Scotch  friendly  societies  the  jurisdiction 
is  given  to  the  sheriff.  Some  members 
of  a  Scotch  society  having  sought  relief 
before  the  sheriff,  the  Defendants  pleaded 
to  the  jurisdiction,  whereupon  the  sheriff 
directed  a  case  to  the  Court  of  Chancery, 
under  the  22  &  23  FieL  c.  63,  to  ascer- 
tain whether  that  Conrt  had  jurisdiction 
in  such  a  case  in  England,  Held,  that 
the  case  did  not  come  within  the  statute, 
and  this  Court  declined  to  express  its 
opinion.    Re  Brodie  v.  Johnson, 

vol.  SO,  p.  129 

2.  The  Court  declined,  upon  a  petition  for 
its  opinion  under  the  22  &  23  Fid.  c. 
35,  s.  80,  to  decide  whether  an  intes- 
tate's estate  was  liable  upon  a  covenant 
to  be  implied  in  his  marriage  settlement. 
Re  Evans.  vol.  30,  p.  232 


CATCHING  BARGAINS. 

1.  A  reversion,  expectant  on  the  decease 
of  a  person  aged  fifty-six  without  issue, 
was  sold  for  20/.  On  a  reference,  the 
Master  found  that  it  was  worth  350/. 
The  sale  was  set  aside,  but  the  purchaser 
had  his  costs  of  suit,  except  those  of  the 
inquiry  before  the  Master  to  ascertain 
the  value.    Booihby  v.  Boothby, 

vol.  15,  p.  212 

2.  The  purchase  of  a  reversion  could  not 
stand  in  equity  unless  the  purchaser 
shews  that  he  paid  the  full  value  for  it. 
Salter  v.  Bradshaw,    Bradshaw  v.  Salter. 

vol.  26,  p.  161 
St,  Albyn  v.  Harding,  vol.  27,  p.  1 1 
Foster  v.  Roberts.  vol.  29,  p.  467 

Jones  V.  Hicketts.  vol.  31,  p.  130 

Nesbitt  V.  Berridge,         vol.  32,  p.  282 
Lord  V.  Jeffkyns,  vol.  35,  p.  7 

3.  The  purchase  of  a  reversionary  interest 
supported,  though  the  consideration  given 
was  less  than  the  average  of  the  esti- 
mated valuations  of  the  witnesses,  on  the 
ground  that  the  interest  was  subject  to  a 
chancery  suit,  which  materially  affected 
its  value.     Perfect  v.  Lane.    vol.  30, 197 

4.  The  general  rule  is  this : — Where  a  per- 
son deals  with  an  expectant  heir  for  his 
reversion,  the  burden  of  proof  lies  upon 
such  person  to  prove  the  fairness  of  the 
transaction.    Bromley  v.  Smith, 

vol.  26,  p.  644 
See  Addis  v.  Campbell,      vol.  4,  p.  401 

5.  The  application  of  the  rule  not  pre- 
vented, (i)  by  the  fact  that  the  transac- 
tion was  a  charge  and  not  a  sale;  nor 
(ii)  that  the  expectant  heir  was  a  person 
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of  mature  age;  nor(in)  that  he  perfectly 
andentood  the  nature  and  extent  of  the 
transaction ;  nor  (iv)  was  it  necessary  for 
the  heir  to  shew  that  he  was  in  pecu- 
niary distress  at  the  time.  Bromley  v. 
Smith.  Tol.  26,  p.  644 

6.  A  dealing  by  an  expectant  heir  being  set 
aside :  Held,  that  he  must  bear  tlie  costs 
paid  for  the  securities.  Bromley  v.  Smith, 

vol.  26,  p.  646 

7.  An  expectant  heir  charged  his  reversion 
in  1858,  and  afterwards  in  1855  to  the 
same  parties.  The  second  transaction 
cancelled  the  first.  The  second  being  set 
aside  by  the  Court:  Held,  that  the  first 
was  not  revived.    Bromley  v.  Smith, 

vol.  26,  p.  644 

8.  A  reversionary  sale  and  a  grant  of  a  re- 
versionary lease  stand  on  the  same  prin- 
ciples.    Grotvenor  v.  Sherratt, 

vol.  28,  p.  659 

9.  A  mortgage  of  a  reversionary  interest, 
depending  on  a  gentleman  dying  without 
issue  male,  set  aside  for  inadequacy  of 
consideration,  althoogh  the  risk  was  such 
as  not  to  he  susceptible  of  accurate  valua- 
tion.   Benyon  v.  FtacA.      voL  35,  p.  570 


CHAMBERS. 

[See  Accountant,  Chief  Clerk's  Cer- 
tificate, Inquiries,  Payment(Debt8 
AND  Legacies),  Summons  in  Cham- 
bers.] 

1*  Cases    stated,    in    which    applications 

ought  to  be  made  to  the  Court  in  the 

first  instance,  and  not  to  the  Master. 

Strickland  v.  Strickland*       vol.  4,  p.  146 

See  Edge  v.  Duke.  vol.  10,  p.  184 

2.  Where,  in  an  administration  suit,  it  was 
referred  to  the  Master  to  take  an  account 
of  the  debts,  &c.  and  claims  were  made 
against  the  estate  of  such  a  nature  that 
the  Master  could  not  couveniently  dis- 
pose  of  them,  held  that,  application  must 
be  made  to  the  Court,  which  would  either 
give  special  directions  to  the  Master  to 
proceed,  or  direct  a  suit,  action,  or  such 
other  proceeding  as  the  exigency  of  the 
case  required.    Lockhart  v.  Hardy, 

vol.  5,  p.  305 

3.  Where  a  party  took  his  state  of  facts 
into  the  Master's  ofiice,  and  obtained 
leave  to  examine  witnesses  and  com- 
pleted the  examination,  his  opponent's 
state  of  facts  might,  at  any  time  before 
publication,  be  amended  by  leave  of  the 
Master.    Earl  Nelson  v.  Lord  Bridport. 

vol.  6,  p.  295 

4.  An  inquiry  being  directed  as  to  the  pro- 
priety of  taking  proceedings  to  set  aside 
a  lease  of  charity  property,  liberty  was 
given  for  the  lessee,  though  not  a  party 
to  the  cause,  to  attend*  Attomey-Oeneral 
V.  Prelyman,  vol.  8)  p.  316 


5.  Powers  of  Master  in  rotation.  Attorney^ 
General  v.  Haberdashert*  Company. 

vol.  7,  p.  130 

6.  Powers  of  Vacation  Master.    Lord  Suf-. 
field  V.  Bond.  vol.  10,  p.  146 

7.  After  the  Master  had  issued  his  warrant 
on  preparing  his  report,  an  accounting 
party  was.  by  consent,  permitted  to  bring 
in  his  discharge  and  his  evidence  in  sup- 
port. During  the  proceeding,  new  evi- 
dence to  charge  was  discovered  by  the 
Plaintiff;  but  the  Master  declined  re- 
ceiving it  Held,  that  the  Plaintiff  ought 
to  be  allowed  to  adduce  it.  Shallcross  v. 
Wright.  vol.  11,  p.  438 

8.  Transfer  from  Master's  ofiice  to  cham* 
hers  refused.    Saward  v.  3i*Donell. 

vol.  19,  p.  228 
Wedderburn  v.  Wedderburn. 

vol.  18,  p.  465 

9.  On  an  adjourned  summons  from  cham- 
bers, the  Court  did  not  make  any  decla- 
ration, but  directed  a  certificate  to  the 
same  effect  to  be  drawn  up  by  the  Chief 
Clerk  for  its  approval.  Morgan  v.  Hat* 
chell,  vol.  19,  p.  86 

10.  Costs  caused  by  delay  in  chambers 
ordered  to  be  paid  by  the  solicitor. 
Ridley  v.  Tiplady,  vol.  20,  p.  44 

11.  If  a  party  be  dissatisfied  with  the  ac- 
counts brought  in  and  vouched  in  the 
Judge's  chambers,  he  may  examine  the 
accounting  party  vivd  voce,  but  he  should 
give  notice  of  the  points  as  to  which  he  is 
to  be  examined.  The  accounting  party 
may,  in  such  case,  be  required  to  pro- 
duce the  documents  at  his  examination, 
notwithstanding  an  existing  order  for 
production  elsewhere.    Wormaly  v.  Sturt. 

vol.  22,  p.  398 

12.  Costs  of  an  unsuccessful  claim  in  cham- 
bers ordered  to  be  paid  by  the  claimant. 
Yeomant  v.  Haynes^  vol.  24,  p.  127 

13.  A  party  interested,  being  summoned  to 
appear  as  a  witness,  is  not  justified  in 
refusing  to  be  sworn  before  the  Chief 
Clerk,  on  the  ground  that  he  will  not  be 
able  to  have  the  assistance  of  counsel  be- 
fore the  Chief  Clerk,  and  that  he  ought, 
therefore,  to  be  examined  before  the 
Judge  or  the  Examiner.  In  re  the  Electric 
Telegraph  Company  qf  Ireland,     (No.  2.) 

vol.  24,  p.  137 

14.  The  costs  of  counsel  in  chambers  are 
always  understood  as  being  allowe:!,  un- 
less the  contrary  is  expressed.  Greville 
V.  Greville,    (No.  2.)  vol.  27,  p.  696 

15.  Residuary  legatees,  served  with  the  de- 
cree and  having  liberty  to  attend,  being 
very  numerous,  the  Court  declined  al- 
lowing them  more  than  one  set  of  costs  of 
attending  the  taking  the  accounts.    Re 

Taylor ;  Daubney  v.  Leake. 

^  vol.  35,  p.  311 

CHAMPERTY. 
1.  A  party  prosecuting  his  claim  to  a  fund 
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.  in  Court)  and  to  which  he  was  ultimately 
found  entitled,  mortgaged  it  pendente 
lite  to  enable  him  to  carry  on  his  claim. 
Heidi  not  void  for  champerty.  Coekell 
V.  Taylor.  vol.  16,  p.  103 

2.  Annuitants  upon  an  estate,  relating  to 
which  and  to  the  incumbrances  on  which 
suits  were  pending  in  this  Court,  sold 
their  interests,  and  the  purchaser,  with 
the  annuitants,  instituted  this  suit  to  en- 
force their  claim.  Held,  that  this  trans- 
action was  free  from  champerty.  Knight 
V.  Bowyer,  vol.  2S,  p.  609 

3.  A  legatee  too  poor  to  sue,  assigned  the 
legacy  for  less  than  it  was  worth  to  the 
Plaintiff,  who  bought  it  for  the  purpose 
of  enforcing  payment  by  suit  Held, 
that  this  did  not  amount  to  champerty 
or  maintenance.     Tyson  v.  Jackson, 

vol.  SO,  p.  884 

4.  Distinction  between  selling  a  mere  right 
to  set  aside  a  fraudulent  conveyance,  and 
selling  the  property  itself  after  such  a 
conveyance.  In  the  first  case  the  pur- 
chaser cannot  sue  to  set  aside  the  con- 
veyance, but  in  the  latter  he  can.  DicAr- 
inson  v.  Burrell.  vol.  35*  p.  257 

5.  In  1860  A.  B,  sold  and  conveyed  some 
property  to  C.  /).  Afterwards,  in  1864, 
A,  B.t  by  a  deed  reciting  that  the  deed  of 
1860  was  invalid,  voluntarily  conveyed 
the  same  property  to  trustees  for  himself 
for  life,  with  remainder  to  his  children; 
Held,  that  the  infant  children  of  A,  B. 
could  maintain  a  suit,  as  sole  Plaintiffs, 
to  set  aside  the  deed  of  1860 ;  the  right 
to  sue  being  incidental  to  the  property 
conveyed.    Ibid, 


CHARGE. 

[See  Charge  of  Debts,  Cmaroing 
Order,  Equitable  Charge,  Judg- 
ment, Life  Tenant  and  Reuainder- 
MAN,  Merger,  Priority.] 


CHARGE  OF  DEBTS,  &c. 

[See  Exoneration,  Order  of  Assets, 
Payment  of  Debts  and  Legacies.] 

1 .  A  testator  directed  his  debts  to  be  paid 
out  of  his  real  and  personal  estate ;  and 
he  afterwards  provided  that  if  his  per- 
sonal estate  should  fall  short  in  paying 
his  debts,  then  he  empowered  his  execu- 
tors to  enter  into  the  receipt  of  the  rents 
of  his  freeholds,  until  the  same  should 
be  wholly  paid  off.  The  personal  estate 
was  sufficient  for  payment  of  the  debts. 
Held,  nevertheless,  that  a  trust  had  been 
created  for  payment  of  the  debts  out  of 
the  realty,  so  as  to  prevent  the  operation 
of  the  Statute  of  Limitations,  and  that 
the  real  estate  remained  liable  to  pav  a 
simple  contract  debt  which  had  been  left 


unpaid  after  distribution  of  the  residuary 
personal  estate.    Crallan  v.  Oulton* 

vol.  8,  p.  1 

2.  A  testator  devised  a  portion  of  his  real 
estate  to  trustees  for  sale,  and  directed 
them  to  apply  the  proceeds  and  his  per- 
sonal estate  in  payment  of  the  legacies 
and  annuities  thereby  bequeathed;  and 
in  case  the  same  should  be  insufficient, 
he  charged  all  his  real  estate  with  the 
payment  thereof.  By  several  unattested 
codicils  he  gave  further  legacies  and 
annuities,  and  subsequently  he  executed 
a  duly  attested  codicil,  whereby  he  varied 
the  appointment  of  trustees  and  execu- 
tors. Held,  that  the  legacies  and  annui- 
ties bequeathed  by  the  unattested  codicils 
were  not  charged  on  the  real  estate. 
Badbum  v.  Jervis,  vol  8,  p.  450 

3.  Additional  pecuniarv  portions  held  on 
the  context  of  the  will  to  be  primarily 
charged  on  the  real  estate.  Burrell  v. 
Earl  ofEgremont.  voL  7,  p.  205 

4.'  A  testator  gave  legacies,  and  charged 
his  executors,  to  whom  he  devised  real 
and  personal  estate,  with  the  payment 
thereof  Held,  that  the  legacies  were 
charged  on  the  real  estate.  (>oss  v.  JTen- 
nington,  vol.  9,  p.  150 

5.  A  testator  devised  certain  equitable 
real  estates  to  his  executors,  as  such,  in 
trust  for  his  wife  and  children,  and  be- 
queathed everything  ebe  to  his  wife; 
and  he  stated  as  follows :  **  My  executors 
are  charged  with  the  payment  of  my  just 
debta,  of  which  I  shall  leave  an  account 
with  the  letter  to  my  wife."  Held,  that 
the  testator's  debts  were  charged  on  these 
real  estates;  and,  secondly,  that  the 
charge  was  general,  and  not  limited  to 
those  enumerated  in  the  account.  Dor^ 
may  v.  Borradaile,  voL  10,  p»  263 

6.  A  testator,  by  his  will,  made  a  general 
devise  of  his  real  estates  to  his  nephews, 
charged  with  his  debta  and  legacies. 
By  a  codicil,  he  devised  a  freehold  house 
to  A,  B.,  it  being  his  wish  that  she 
should  reside  tiierein  if  she  should  think 
fit.  Held,  that  the  house  was  exempt 
from  the  charge  of  debta  and  legacies. 
Wheeler  v.  Claydon,  vol.  16,  p.  169 

7.  Whether  a  mere  charge  of  debta  gives 
to  the  executor  a  power  of  sale  by  impli- 
cation.   iZoMftMii  V.  Lowater, 

vol.  17,  p.  592 

8.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  for  the  maintenance  of 
his  four  children  until  they  attained 
twenty-one.  As  they  arrived  at  that 
age,  respectively,  he  directed  it  to  be 
divided  as  follows: — A  legacy  of  1001. 
to  his  son,  and  his  property  at  G,  (free- 
hold), between  his  daughters.  Held,  on 
a  deficiency  of  personal  estate,  that  the 
legacy  was  not  charged  on  the  real  es- 
tate.   Bentley  v.  Oldfield,   vol.  19,  p.  225 

9.  A  direction,  to  raise  legacies  out  of  the 
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"r»ti  and  profits"  of  a  real  estate,  is  a 
charge  on  tbe  estate  itself,  and  empowers 
the  trustees  to  raise  tbe  money  on  it. 
Lord  LandeMbarough  v.  SomernlU, 

vol.  19,  p.  295 

lOl  A  mere  deske  expressed  by  a  testator 

in  bis  will  that  his  debts  shall  be  paid, 

creates  a  charge  on  his  real  estate  for 

their  payment.     WrigUy  v.  Syke§. 

Yol.  21,  337 

11.  A  general  charge  of  debts  on  the  real 
estate  gives  to  the  executors  an  implied 
power  of  sale.    Jbid^ 

12.  Distinctian  between  the  expression  of  a 
desire  that  all  debts  shall  oe  paid,  foU 
lowed  by  a  gift  of  a  particular  estate  for 
tbe  payment,  and  a  general  charge  of  the 
real  estate  with  the  debts,  followed  by  a 
particular  provision  for  their  payment. 
In  the  former  the  general  charge  is 
qualified  and  limited  to  the  particular 
estate,  but  in  the  latter  it  is  not     Ibid, 

13.  A  **  testator**  ordered  his  debts  and  lega- 
cies '*  to  be  paid  and  dischai^ed  out  of 
his  real  and  personal  estate."  He  subse- 
quently devised  bis  real  estates  to  trus- 
tees for  five  hundred  years,  and  subject 
thereto,  to  his  five  sons  as  tenants  in 
common  in  fee,  *'upon  condition*'  that 
they  should  pay,  in  equal  shares,  certain 
legacies  and  his  debts ;  and  in  case  any 
son  should  neglect  to  pay  his  portion, 
the  trustees  of  the  term  were,  out  of  the 
rents  of  his  share,  to  raise  the  amount 
He  appointed  the  five  sons  executors. 
Thirty- three  years  after  the  death  of  the 
testator  the  surviving  executors  sold  the 
estate,  as  they  alleged,  to  pay  the  debts. 
The  Court  held,  that  they  bad  power  to 
sell,  and  decreed  a  specific  performance 
against  the  purchaser.     Ibid, 

14.  When  a  testator  devises  his  real  estate 
to  his  executors  and  directs  them  to  pay 
all  his  debts,  that  constitutes  a  charge 
on  the  real  estate,  although  they  take  no 
beneficial  interest  in  it  Hariland  v. 
MwrreiL  vol.  27.  p.  204 

15.  Where  a  testator  gives  a  general  direc- 
tion that  bis  debts  shall  be  paid,  this 
amounts  to  a  chaise  of  the  debts  gene- 
rally upon  tbe  real  estate,  at  least  where 
the  real  estate  is  afterwards  disposed  of 
by  the  will,  fiut  an  exception  obtains, 
where  the  direction  that  the  debts  shall 
be  paid  is  coupled  with  a  direction  that 
they  most  be  paid  by  the  executor.  In 
that  case  it  is  assumed,  that  the  testator 
meant  that  the  debts  should  be  paid  only 
out  of  the  property  which  by  law  passes 
to  the  executor.     Cook  v  Dauuon, 

vol.  29,  p.  123 

16.  A  testator  dcTised  his  real  estate  to  his 
executors  in  trust  to  sell,  and  he  declared 
that,  until  the  sale,  it  should  "  be  consi- 
dered as  converted  into  personalty  from 
the  time  of  his  decease,"  and  that  the 
produce  should  *'  be  deemed  part  of  his 
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residuary  personal  estate."  He  be- 
q,ueathed  the  residue  of  his  personal  es- 
tate to  several  persona.  The  personal 
estate  proving  insufficient  to  pay  the  pe- 
cuniary legacies.  Held,  that  they  were  a 
charge  on  the  produce  of  the  real  estate. 
Fkld  Y.  Peekett.    (No.  1.) 

^ol.  29,  p.  363 

17.  A  testator  devised  his  estate  charged 
with  the  payment  of  a  sum  to  trustees 
and  with  interest  at  4/.  per  cent  The 
trustees  were  to  pay  the  interest  to  per- 
sons for  life,  and  after  their  deaths  to 
pay  the  money  charged  to  their  children. 
Held,  upon  the  construction  of  the  will, 

'  that  the  owner  of  the  estate  had  a  right, 
in  the  life  of  the  tenants  for  life,  to  pay 
off  tbe  cRarge.    Marsh  v  Keith, 

vol.  29,  p.  625 

18.  A  testator  gave-  bis  real  and  personal 
estate  to'  trustees  upon  trust  out  of  the 
rents  and  produce,  or  by  a  sale  or  other 
disposition  thereof  to  raise  an  annuity 
for  his  wife  and  certain  legacies,  and  to 
invest  the  surplus.  He  directed  a  sale 
of  his  real  estate  after  the  death  of  his 
wife,  and  gave  bis  residue  to  his  children. 
Held,  that  the  personal  estate  was  not 
primarily  charged  with  the  annuity,  but 
that  the  real  and  personal  estate  formed 
one  common  fund  for  its  payment.  Bed" 
Jwd  V.  Bedford,  vol.  35,  p.  584 

CHARGING  ORDER. 

1.  Form  of  charging  order  in  equity,  under 
the  1  &  2  Victc.  110,  s.  14.  Stantoy  v. 
Bond.  vol.  7,  p.  386 

2.  As  to  the  possibility  of  charging,  under 
the  1  &  2  Vict  c.  110,  a  part  only  of  a 
sum  of  stock  standing  in  the  name  of  a 
debtor.     Stanley  v.  Botid,       vol.  8,  p.  50 

8.  Parties  interested  in  a  fund  standing  in 
the  name  of  the  Accountant- General  in 
one  suit,  were  ordered  to  pay  the  De- 
fendants in  another  suit  their  costs. 
These  being  taxed,  and  a  minute  having 
been  left  with  tbe  senior  Master  of  the 
Common  Pleas,  this  Court,  on  petition, 
made  a  charging  order  on  the  fund  fur 
such  costs,  and  granted  an  interim  stop 
order.     Wellt  v.  Gibbs,      vol.  22,  p.  204 

4«  A  judgment  at  law  was  given  to  be  dealt 
with  by  this  Court.  A  charging  order 
cannot  be  obtained  on  such  judgment 
without  the  leave  of  this  Court  Spenee 
V.  Briscoe.  vol.  26,  p.  599 

CHARITY. 

[See  Baptists. 
Benefice. 

Charity  (Administration). 
Charitt  (Bequest). 
Charity  (Jurisdiction). 
Mortmain. 
School. 
Visitor.] 
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CHARITY  (ADMINISTRATION). 

[See  Chabxtt  (Costs),  Charter  09 
Foundation.] 

1.  Tnutees  of  charity  lands  may  alienate 
them  in  proper  cases.  AUwrney-General 
V.  South  Sea  Compatty,  vol.  4,  p.  4c5Z 

'2*  Absolute  alienation  and  a  reversionary 
lease  of  charity  property  set  aside  as  im- 
provident   Attorney'  Central  v.  Kerr, 

vol.  2,  p.  420 

■3.  By  letters  patent  £.  A,  was  empowered 
to  found  a  charity,  consisting  of  a  master 
and  a  specified  number  of  other  mem- 
bers, who  were  thereby  created  a  corpo- 
ration, with  power  to  take  certain  lands. 
E.  A,  was  empowered  to  make  ordinances 
for  the  government  thereof,  and  for  the 
better  ordering  of  the  estates.  B.  A.  es- 
tablished the  charity,  and  conveyed  the 
lands  to  the  use  of  the  master  and  other 
members,  of  the  numbers  specified  by  the 
letters  patent,  and  to  no  other  intent  and 
purpose  whatsoever.  He  afterwards 
made  ordinances,  whereby,  amongst  other 
things,  he  added  to  the  number  of  mem- 
bers specified  by  the  letters  patent,  and 
appropriated  to  them  a  portion  of  the 
revenues  of  the  charity  property.  Held, 
that  £.  A.  had  not  the  power  of  creating 
additional  members,  or  of  declaring  any 
trust  of  the  property  in  their  favour. 
Attorney 'General  v.  Dulwich  College. 

vol.  4,  p.  2^6 

44.  This  Court  has  authority  to  exercise  a. 
discretion  in  charity  cases ;  and  where  it 
appears  that  the  prosecution  of  accounts 
and  inquiries  would  not  be  beneficial  but 
prejudicial  to  the  interests  of  the  charity, 
the  Court  will  refuse  them.  The  Court 
also  discourages  long  and  expensive  liti- 
gation in  charity  cases  for  matters  of 
small  value.  The  Attorney- General  v. 
Shearman,  vol.  2,  p.  104 

•d.  Ten  acres  of  charity  land  were  alienated 
by  the  trqstees  in  consideration  of  65i, 
and  a  fixed  rent-charge  of  61,  Held,  that 
it  was  incumbent  on  those  claiming  the 
benefit  of  the  alienation  to  shew  that  the 
transaction  was  beneficial  for  the  charity, 
and  not  having  done  so  it  was  held  in- 
valid.   Attorney-General  v.  Brettingham, 

vol.  3,  p.  91 

i6.  The  Court  does  not  consider  it  the  duty 
of  the  Attorney-General  to  contend  for 
.his  strict  rights  in  charity  informations; 
iin  cases  of  hardship  it  sanctions  his  acting 
•irith  forbearance  towards  the  parties ; 
an'd  will  postpone  its  decision,  to  give 
the  parties  an  opportunity  of  entering 
into  an  arrangement  with  the  Attorney- 
General.    Attomey^Generalv.  Pretyman, 

vol.  4,  p.  462 

7.  A.  B,  entered  into  an  arrangement  with 
a  body  corporate  for  the  jendowmont  of  a 
school,  and  conveyed  real  estates  to  them 
of  a  computed  diefinit^  va)u#«    The  cor-  | 


poratioB  atipulated  to  siaintain  the  cha* 
rity  for  oertain  fixed  sums,  payable  out  of 
rents  of  a  computed  definite  amount,  by 
which  they  agreed  to  abide,  and  became 
bound  to  maintain  it,  though  the  rents 
should  fall,  and  certain  patronage  was 
given  to  the  corporatioiu  There  was  a 
clause  of  forfeiture  on  their  non.- perform- 
ance^ Heldf  nevertheless,  upon  theeon« 
text  of  the  foundation  deed,  that  although 
the  corporation  were  bound  to  maintain 
the  charity,  even  if  the  renis  fell  short, 
yet  that  the  charity  was  entitled  to  the 
benefit  of  any  increase  io  the  rentaL 
Attorney- General  ir.  Merchants  Ventmrere* 
Society.  vol.  5,  p.  838 

$»  A  husbandry Jease  of  charity  lands  for 
200  years  at  a  fixed  rent,  cannot,  unless 
there  be  some  special  reason*  be  siip- 
ported  in  equity. 

Such  a  lease  of  charity  lands  cannot  be 
supported  upon  any  custom  of  the 
country  in  which  the  lands  are  situate. 
The  Attorney' General  v.  Fargeter. 

vol.  fi,  p.  150 

9.  Lease  of  charity  property  for  ninety- 
nine  years  at  a  fixed  rent,  containing  no 
contract  to  repair  or  lay  out  any  money 
thereon,  set  aside.  T/te  Attcrney-  Genial 
V.  Foard.  vol.  fi,  p.  288 

10.  A  building-lease  of  charity  property  for 
more  thsn  ninety- i)ine  yean  may-atand, 
if  there  are  some  special  grounds  on 
which  it  can  be  protected.  Attorney' 
General  v.  South  Sea  Comfiony* 

vol.  4,  p.  45S 

11.  A  bequest  was  made  .to  a  corporation, 
in  terms  which  devoted  the  whole  im- 
proved income  to  a  charity.  In  1&59 
the  corporation,  by  their  answer  in  a^uit, 
offered  to  apply  the  whole  income  ^to  the 
charity.  The  decree  directed  the  distri- 
bution of  the  whole  existing  inoome,  and 
provided  that  in  case  of  an  increase  the 
objects  should  receive  an  increase  limited 
to  16/.,  but  it  made  no  disposition  of  any 
surplus.  Held,  that  under  this  decree 
the  corporation  was  aot«  by  implicattoHi 
entitled  to  such  surplus.  The  Attorney" 
General  v.  The  Drapers*  Company. 

vol.  6,  p.  382 

12.  Reference,  on  the  petition  .of  the  At- 
torney- General,  made  under  the 2  Will  ^ 4, 
c.  67f  to  appoint  new  trustees  of  a  charity 
to  settle  a  scheme,  and  to  ascertain  the 
property,  and  in  whom  the  legal  estate 
was  vested,    in  re  the  Foipey  Charities, 

vol.  4,  p.  225 

13.  In  jcharity  informations  the  account  is 
sometimes  carried  back  to  the  date  of 
the  report  of  the  charity  commissioners^ 
sometimes  it  is  directed  from  the  filing 
the  information,  and  sometimes  from  the 
decree,  aocordiog  to  the  cincumstances  of 
each  case.  The  AHomey-Qeneral  ▼.  The 
Droferif  Compamy.  vol.  6,  p.  382 

14.  A  simple  declaration  that  charity  le- 
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gacia  Are  to  be  paid  out  of  pure  pep« 
aonalty,  will  not  give  to  such  legacies  » 
priority  upon  the  pure  personalty  over 
other  legacies  and  charges;  nor  exempt 
any  part  of  the  estate  from  the  ordinary 
rules  of  applying  and  distributing  the 
assets.  Simrg9  v.  DinudaU,   vol.  6»  p^  462 

1^.  A  testatrix  created  a  mixed  fund  of 
realty  and  peraonalty  for  payment  of  her 
debts  and  legacies,  but  she  directed  the 
charity  legacies  to  be  paid  out  of  pure 
personally.  She  afterwards  directed  ber 
trustees  to  set  apart  a  sum  of  stock  suffi- 
cient to  provide  for  a  number  of  an- 
nnitiea,  and  as  the  annuitants  died  the 
stock  let  loose  was  to  be  applied  in  pay- 
ment of  the  charity  legacies.  Sembie, 
that  the  direction  alone  was  not  of  itself 
sufficient  to  exempt  the  charity  legacies 
from  being  payable  out  of  the  realty,  in 
the  proportion  of  the  realty  to  the  per- 
sonalty, but  held,  that  the  second  part 
created  a  demonjitrative  fund  of  pure  per- 
sonalty, out  of  which  the  charity  legacies 
were  to  be  paid.     Ibid. 

16.  A  testator  by  his  will  founded  a  charity, 
towards  which  he  directed  certain  and 
definite  sums  to  be  applied,  and  he  de- 
vised estates  to  a  company  for  that  pur. 
pooe.  The  will  contained  no  express 
beneficial  gift  to  the  company.  Held, 
however,  under  the  circumstances,  that 
the  company  waa  entitled  to  the  increased 
rents  of  the  property  after  making  the 
fixed  paymenu.  Tie  Attorney- General 
V.  The  Grocers*  Company,      vol.  6,  p.  526 

17>  The  Crown,  in  consideration  of  the 
past  services  of  the  town,  the  situation 
and  importance  of  the  place,  the  injury 
and  damage  to  be  expected  from  the 
king's  enemies,  from  the  current  of  water, 
and  from  the  traffic  on  the  bridges,  and 
the  ruin  likely  to  take  place  if  the  means 
of  repairing  were  not  provided,  granted 
ceruin  tolls  to  the  corporation  of  ShretPt^ 
hury,  to  be  applied  in  reparation  of  the 
bridges  and  walls,  without  yielding  any 
account  or  reckoning  thereof.  Held,  that 
the  grant  was  not  made  to  the  corpora- 
tion fur  its  own  benefit  only  as  a  reward 
for  )»rior  services:  that  it  was  the  duty 
of  the  corporation  to  apply  so  much  of 
the  receipts  as  might  be  required  for  the 
purposes  suted: — that  this  was  a  gift  lor 
a  public  and  general  purpose  for  the 
benefit  of  the  town,  in  aid  of  a  general 
charge  or  burden  to  which  the  burgesses 
and  inhabitants  of  the  town  were  liable, 
and  that  it  waa  a  gift  to  charitable  uses 
under  the  statute  of  Elizabeth,  and  was 
therefore  subject  to  the  jurisdiction  of  this 
Court.  The  Attorney- General  v.  The  Cor- 
porathn  of  Shrewebury,        vol.  6,  p.  220 

19.  A  testator  devised  property  then  in 

.lease  at  a  rent  of  26/.  to  the  principal  of 
Brueen-noee  College,  the  bailiff  of  Bir- 
mimgham  and  the  mayor  of  Haterfordwest 


for  the  time  being,  to  hold  to  them  and 
their  successors  for  ever;  the  said  yearly 
rent  to  be  paid  in  manner  following : — 
the  sum  of  8/.  XS§.  4if.  as  an  additional 
maintenance  to  the  achool  at  Birming- 
ham, to  be  paid  to  the  schoolmaster  by 
the  direction  of  the  bailiff  and  bis 
brethren;  8/.  I9e.  ^.  to  Braten-nose  Col- 
lege for  a  scholar,  and  8/.  13«.  4<<.  to  the 
schoolmaster  of  Haverfordwest.  And  he 
directed  that  at  the  expiration  of  the 
lease,  the  land  should  be  *'  sett  forth  and 
improved  by  the  said  principal,  bailiff, 
and  mayor  for  the  time  being,  or  their 
successors,  either  by  fine  or  otherwise,  so 
that  the  said  rent  of  261.  be  for  ever  re- 
served and  paid  as  before  expressed,  and 
the  fine,  if  so  sett,  should  be  equally  di- 
vided betwixt  the  said  schools  and  col- 
lege." Held,  that  the  college  took  no 
beneficial  interest  in  the  increased  rents 
or  fines  afterwards  reserved.  The  i/- 
tornty^General  v.  Gilbert,  vol.  10,  p.  517 

19.  An  old  tenant  from  year  to  year  of 
charity  lands  had,  by  an  outlay  of  capital, 
&C.,  greatly  enhanced  its  value.  The  old 
tenant  and  A,  B,  were  both  willing  to 
take  a  lease  at  a  rent  exceeding  the  value ; 
but  the  rent  offered  by  A,  B.  was  the 
largest  The  Court  held,  that  notwith- 
standing the  fair  claims  of  the  old  tenant, 
the  benefit  to  the  charity  must  be  re- 
garded; and  that  A,  B.*b  offer  ought  to 
be  accepted,  if  the  excess  of  the  rent 
offered  by  him  exceeded  the  amount  of 
compensation  to  which  the  tenant  waa 
equitably  entitled  on  being  turned  out. 
The  Attomey'General  v.  Goins. 

vol.  11,  p.  68 

20.  Reference,  under  the  circumstances  di- 
rected, to  ascertain  whether  any  and  what 
compensation  ought  to  be  paid  to  an  out- 
going tenant  from  year  to  year,  for  his 
outlay  of  capital  on  charity  lands.    Jbid, 

21.  Lease  of  charity  land  for  999  years,  sub- 
ject to  a  fixed  rent  of  10/.  and  a  covenant 
to  lay  out  3001.  in  building,  net  aside  after 
150  years,  and  an  allowance  for  the  build* 
ing  refused.  The  Attorney- General  v. 
Pilgrim,  vol.  12.  p.  67 

22.  Ordinances  made  by  A.,  B.,  and  C. 
under  a  power  contained  in  a  royal  char* 
ter  for  the  management  of  charity  pro- 
perty, followed  by  an  act  of  parliament, 
confirming  all  ordinances  made  or  to  be 

.  made  by  A.,  B.,  and  C,  held,  under  the 
circumstances,  to  be  unauthoriaed  and  not 
confirmed,  and  the  same,  after  a  great 
lapse  of  time,  set  aside.  The  Attorney- 
General  V.  Wyggeston  Hospital, 

vol.  12.  p.  118 

23.  A  charity  was  established  in  the  reign 
of  Hen,  8,  for  two  chaplains  and  twelve 

floor.      In    1572  Queen    EUxabeth,   by 
etters  patent,  ordained  that  the  chap- 
lains and  poor  "  in  omnibus  et  per  omnia, 
le  gerent,  exhibebunt,  comiserabuntur  et 
*  G2 
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«1igentuur,  juxU  ordinadones,  regulas  et 
statuta,  in  hac  parte,"  to  be  made  by  A., 
B,,  and  C,  In  167^  A^  B^  and  C.  ac- 
cordingly made  regrulations,  giving  to  the 
master  the  whole  management  «f  the 
charity  property,  and  authoriting  him  to 
let  on  fines,  and  appropriate  the  fines  to 
'his  own  use.  In  1576  an  act  of  parlia- 
ment confirmed  the  charter  of  1572,  and 
the  ordinances  made  or  to  be  made  by 
A,,  B^  and  C,  By  letting  on  fines,  the 
property,  which  was  worth  7,000/.  a  year, 
produced,  on  an  average,  only  1,200/., 
nearly  half  of  which  consisted  of  fines, 
and  was  received  by  the  Master.  The 
'Court  held,  that  this  ordinance  was  not 
.authorized  by  the  charter  or  confirmed 
by  the  act  of  parliament,  and  that  even 
if  it  were,  still  that  this  proceedin^p  being 
-shewn,  in  the  lapse  of -time,  to  be  preju- 
dicial to  the  objects  of  the  charity,  the 
'Court  would  direct  a  new  mode  of  ma- 
nagement to  be  adopted.  Thi  Attorney ^ 
Generat  v.  Wyggeston  Hospital. 

vol.  12,  p.  113 

^4.  A  testator  devised  property  producing 
47/.  a  year  to  a  corporation  in  **  trust  and 
confidence,"  to  pay  three  sums  of  20/., 
10/.,  and  10/.  to  three  charitable  objects; 
and  so  long  as  certain  taxes  continued, 
what  the  corporation  could  not  apart 
"  out  of  the  overplus  of  the  rent,"  viz. 
7/.,  fthould  be  deducted  out  of  the  two 
sums  of  10/.  and  10/.  The  rental  in- 
creased. Held,  that  the  corporation  took 
merely  seven  forty- sevenths  of  such  in- 
crease, and  that  also  subject  to  the  pay- 
ment of  the  ordinary  repairs,  &c.,  of  the 
.property.  The  Attorney- General  v.  The 
Cotporation  tf  Beverley,      vol.  15,  p.  540 

^25.  Rules  of  law  stated  as  tothe-rights  of 
parties  to  the  increased  rents  of  charity 
estates.    Ibid, 

26.  The  sale  of  charity  lands  authorized, 
under  Sir  Samuel  Romilly*n  Act,  it  being 
beneficial  to  the  charity.  Re  the  Overseers 
rf  Ecclesall.  vol  16,  p.  297 

27.  In' the  case  of  a  charity  lease,  the  bur- 
den of  proof  of  its  fairness  lies  on  the 
lessee.    Attorney-General  v.  HalL 

vol.  16,  p.  388 

28.  A  lessee  taking  a  lease  of  property  be- 
longing to  a  charity,  but  without  notice 
of  that  fact,  may  .protect  himself  as  a 
purchaser  for  valuable  consideration, 
semble,  A  lessee  of  charity  property 
held  to  have  constructive  notice  that  it 
was    trust  property,   the  circumstances 

}  rendering  it  incumbent  on  her  to  inquire 
.M  to  the  lessor's  title.  Ibid. 
20.  Under  the  powers  of  an  act  of  parlia- 
ment, assented  to  by  the  Crown,  as  a 
lord  of  a  manor,  and  by  the  commoners, 
King  George  III.  granted  to  the  vestry 
of  F^hmond  a  portion  of  the  common, 
for  a  workhouse,  a  cemetery,  and  ''in 
Irust  for  the  employment  and  support  of 


the  poor  of  the  said  •parish."  Held,  upon 
the  construction  of  the  act  and  the  grant, 
that,  although  this  was  a  charity,  the  in- 
come might  properly  be  applied  in  aid 
of  the  poor-rates  and  so  -in  relief  of  the 
parish.    Altomey-ireneral  v.  Blizard, 

vol.  21,  p.  233 
80.  When  lands  are  given  -to  charity  pur- 
poses on  the  happening  of  a  particular 
event,  there  is  a  resulting  trust  in  the 
meanwhile ;  but  where  real  estate  was 
vested  in  A.  in  trust,  out  of  the  rents,  to 
keep  it  ready  for  the  reception  of  plague 
patients,  during  their  sickness,  but  no 
longer,  and  for  a  burying- place  for  them, 
and  for  no  -other  use,  &c.-t  it  was  held, 
first,  that  this  was  ageod  gift  to  chari- 
table purposes,  and  not  merely  a  gift 
contingent  upon  the  reappearance  of  the 
plague;  and,  secondly,  that  there  was  no 
resulting  trust  in  the  -meanwhile  for  the 
donor  or  his  heira,  though  the  plague  had 
not  reappeared  for  more  than  1-80  years. 
Attorney' General  v.  Earl  qf  Craven, 

vol.  21,  p.  392 

31.  Devise  to  a  corporation  *'upon  condi- 
tion" of  making  certain  stated  payments 
to  a  school  and  other  charitable  objects, 
and  the  -"  overplus,"  which  the  tesutor 
estimated  at  about  60/.  a  year,  should  go, 
half  to  the  mayor  and  half  towards  re- 
pairing highways.  Held,  upon  the  con- 
text, that  the  increased  rents  were  divi- 
sible amongst  all  the  charitable  objects 
in  proportion.  The  Attorney- General  v.  The 
Corporation  oj  Southmolton,  vol.  14,p.'S57 

32.  Where  the  origin  of  a  charity  or  a  right 
is  lost  in  obscurity,  the  Court  will  pre- 
sume, from  the  uniformity  of  the  practice 
or  use,  that  it  is  in  accordance  with  the 
original  foundation  or  right,  and  will 
presume  whatever  may  be  necessary  to 
give  it  validity;  but  no  such  presump- 
tion can  arise,  from  practice  for  a  very 
long  period,  if  an  origin  contrary  to  such 
practice  is  proved.  Attorney-General  v. 
St.  Cross  Hospital.  vol.  17,  p.  435 

33.  Usage  is  only  presumptive  evid«nce  of 
the  trusts  of  a  charity.  Attorney-General 
V.  Gould.  vol.  28,  p.  485 

34.  Part  of  the  property  of  a  foundatiou 
school  consisted  of  an  advowson  produc- 
ing no  income.  The  court  considered, 
that,  if  the  parish  were  within  a  reason- 
able distance  and  the  duties  of  it  light, 
the  living  might  properly  he  held  by  the 
master  crusher;  but  that  not  being  the 
case,  the  advowson  was  ordered  to  be 
sold  for  the  benefit  of  the  charity,  which 
the  Court  considered  It  had  jurisdiction 
to  order.  Attorney- General  v.  The  Areh^- 
bishop  of  York,  vol.  17,  p.  495 

35.  The  statutes  of  foundation  of  a  school 
(1548)  directed  that  the  rents  of  the 
charity  property  should  not  be  raised 
above  the  yearlv  rents  then  payable. 
Held,  that  this  direction  was  simply  in- 
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operative,  and  that  the  moat  must  be 

made  of  the  propertj.  Attarney^GeneralY^ 

The  Archbishop  rf  York.      toI.  17,  p.  495 

M.  The  proTiaiona  in  the  itatute  of  founda- 
tion, aa  to  the  period  of  attendance  of 
the  maatar,  may  be  modified  by  the  Court 
in  settling  a  scheme.    Ihid, 

87.  In  the  abaence  of  express  dinections,  it 
is  not  incumbent  on  the  schoolmaster  to 
reside  ia  the  school- house,  provided  he 
live  within  a  convenient  distance,  tembh, 

38.  Held,  that  an  absolute  alienation  of  a 
slip  of  charity.land  fronting  a  street, 
near  the  metropolis*  becoming  import- 
ant, could,  not  be  aupported ;  and  it  was 
set  aside  aa  againac  a  purchaaer  with 
notice,  though  made  frond  fide^  for  value, 
and  without  fraud  or  collusion.  AtUtr^ 
mef^GtMtral  ¥.  MagdmUn  Coliege^ 

vol.  1-8,  p.  223 

89.  The  minister  and  churchwardens  of  a 
parish  bad,  for  a  long  series  of  years, 
distributed  the  rente  of  some  property 
among  the  poov  of  the  parish ;  but  it 
was  not  known  in  whom  the  property 
was  veated.  By  act  of  parliament,  the 
pariah  waa  divided  inU^  two,  and  the 
ebaritiea  were  to  be  distributed  by  the 
ministers  and  churchwardens  respec- 
tively but  DO  estate  was  vested  in  them 
bv  the  act  In  1790  the  ministers  and 
courchwardena,  and  two  principal  in* 
habitants  of  each  parish,  conveyed  the 
property  in  question,  in  consideration  of 
a  rent-charge  which  was  adequate  at  the 
time.  The  purchasers  had  notice  of  the 
charity  trust.  Upon  information,  filed 
in  1852,  against  the  purchasers,  it  was 
held,  that  the  alienation  was  invalid,  and 
that  the  Statute  af  Limitations  waa  no 
bar,  there  being  no  person  entitled  to  sue 
rioce  1790,  within  the  meaning  of  the 
statute.     Ibid, 

40.  A  first  principle  applicable  to  charities 
is,  that  the  intentions  of  the  founder  are 
to  be  carried  into  effect,  as  far  as  they 
are  capable  of  being  so,  and  so  far  as 
they  are  not  contrary  to  law  (using  the 
word  law  in  its  proper  and  widest  signi- 
fication, aa  including  the  precepts  of  re- 
ligion and  morality).  I^  therefore,  the 
l(Hinder  haa  directed  that  only  peraons 
conforming  to  the  Church  of  England 
shall  be  recipienu  of  his  bounty,  hia  will 
muat  be  followed.  AUonney-Gtneral  v. 
Calwtrt,  vol.  23,  p.  248 

41.  If  a  charity  be  founded  to  support 
some  rejigious  establishment,  or  if  it 
seek  to  promote  religious  education  (as 
in  the  case  of  Lady  HewUy*9  Charity: 
Short  T.  Wilson,  9  CL  ^  Fin.  355),  and  if 
in  addition  to  this,  the  intentions  of  the 
founder  are  not  clearly  expressed,  or  if 
the  inatmment  of  foundation  be  lost,  or 
even  never  had  any  existence,  the  opi- 
niooa  and  religioua  teneta  of  the  founder 


haTo  a  most  material  bearing  on<  thia 
question,  who  are  the  objecta  of  the  cha- 
nty, and  in  what  manner  the  trusts  of  it 
are  to  be  performed,  for  the  purpose  of 
carrying  into  efiect  the  general  purpose, 
which  is  known  to  be  the  support  of  re- 
ligion. In  these  cases  the  presumption 
in  the  first  instance  ia,  that  the  founder 
intended  to  support  an  establishment  be- 
longing to  some  particular  form  of  reli- 
gion, and  that  he  intended  some  parti« 
cular  doctrine  of  religion  to  be  taught. 
The  next  presumption  is,  that  the  estab- 
lishment and  that  this  doctrine  were  those^ 
which  he  himself  supported  and  pro- 
fessed, and  the  Court  will  look  careniUy 
at  his  course  of  Hfe  and  conduct,  and 
spell  out  expressions  not  merely  in  the 
instrument  of  foundation,  but  in  his  will 
and  works,  to  ascertain  what  were  the 
doctrines  and  opinions  entertained  and 
professed  by  him.  AUomey-Csneral  v. 
Calvert,  vol.  28,  p.  24» 

42.  To  some  extent,  though  in  a  far  less 
degreoi  the  same  principle  applies  when 
a  charity  haa  been  founded  for  purposes 
of  secular  education.  Here*  in  the  ab- 
sence of  expressed  intention,  the  Court 
will  not  assume  that  the  founder  intended 
any  particular  religious  doctrine  to  be 
combined  with  the  secular  education  r 
but,  on  the  contrary,  will  assume,  that 
the  object  was  for  secular  instruction  ge- 
nerally, and  that,  admitting  that  religioua. 
education  is  to  form  part  of  the  instruc- 
tions given,  it  would  still  allow  each  per-, 
son  who  needed  the  secular  education  to^ 
obtain  the  benefit  of  it,  and  would  not, 
by  enforcing  particular  rules  relative  to, 
religious  instructions,  prevent  all  deno- 
minations of  Christians  from  obtaining 
the  benefit  of  the  instructions  so  o.ffere£ 
But  here  again,  if  the  founder  has  ex- 
pressed an  intention  that  religious  \n^ 
struction  of  a  particular  character  shall 
form  a  part  of  the  instruction  given,  the 
Court  will  follow  that  direction,  although 
the  efiect  may  be  to  exclude  a  large  por- 
tion of  the  community,  most  in  need  of 
the  charity,  from  deriving  any  benefit 
from  it.  But  when  the  charity  is  purely 
eleemosynary,  a  different  class  of  con-, 
siderationa  arises.     Ibid, 

48.  Prior  to  the  Reformation,  almshousea 
were  erected  and  endowed.  The  alms- 
people  were  required  to  attend  the  chapel 
and  aay  Patemosterty  Aves,  ^e.,  and  pray 
for  the  souls  of  the  dead ;  and  if  they 
did  not  obey  the  ordinancee,  were  to  be 
expelled.  The  parson  of  the  parish  and 
the  churchwardens  were  to  distribute  the 
rents.  Held,  that  diasenters  who  could 
conscientiously  comply  with  the  direc- 
tions laid  down  by  the  founder,  modified 
by  the  changes  produced  by  the  Reforma* 
tion  and  the  subsequent  statutes,  were 
not  excluded  from  obtaining  the  benefit 
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of  tke  charity;  and  that  if  a  Diawnter 
oonformed  to  the  rulea,  the  trustees  could 
not  examine  whether  he  did  ao  sincerely. 
Aitomeif'Oinermi  v.  Cmhert. 

vol.  28,  p.  248 

i4.  The  fact  of  the  recipients  of  a  charity 
heitkff  required  to  rehearse  a  particular 
prayer  in  church,  or  sit  in  a  particular 
pew,  or  attend  at  the  church  porch  or  in 
the  church  itaelf  to  receive  the  bounty, 
doea  not  justify  the  exclusion  of  Dis- 
senters from  participating  in  the  charity. 
Ibid, 

46.  in  ecclesiastical  charities,  the  religious 
opinions  of  the  founder  are  of  parsmount 
importance ;  in  educational  charities,  his 
religious  opinions  are  only  of  value  where 
aome  directions  are  given  as  to  the  reli- 
^otts  instruction  to  be  given;  but  in 
eleemosynary  charities,  the  founder's  re- 
ligious opinions  are  wholly  to  be  disre- 
garded.   Jhid, 

46.  An  estate  was  devoted  to  the  reparation 
of  the  parish  church  of  S,  N.  Part  of 
this  parish  was,  under  the  6  &  7  yiet.  c. 
67,  formed  into  a  new  district,  St.  M. 
Held,  that  the  chMrch  of  St,  M,  was  not 
entitled  to  an  apportioned  part  of  the 
iaoome  of  the  charity.  AUvrney-Gtntral 
w.  Love,  vol.  23, 499 

47«  Propertv  was  devised  to  the  town  and 
eommenaity  of  Oranthamj  for  the  dis- 
charge of  the  tax  of  the  commonalty  to 
the  king  for  ever.  The  tax  referred  to 
was  unknown,  and  the  income  had  been 
applied  to  the  use  of  poor  freemen  and 
their  widows.  Held,  that  this  applica- 
tion ^  was  improper ;  that  this  waa  a 
charity  property  belonging  to  the  town 
generally,  and  not  to  the  corporation  be- 
neficially; and  a  scheme  was  directed. 
Attomey-Qeneral  v.  Buihby, 

vol.  24,  p.  299 

48.  Where  property  is  given  for  charitable 
purposes  which  do  not  exhaust  the  whole 
income,  one  rule  is,  that  this,  primd/aeU, 
is  an  indication  of  intention  to  benefit 
the  donee.  Tke  Attorney- General  y,  7Vi- 
nity  CoUege,  Cambridge,      vol.  24.  p.  883 

49.  In  charity  cases  the  contemporaneous 
acts  of  a  donor  are  of  importance  for  the 
purpose  of  putting  a  construction  upon 
the  instrument  of  gift,  but  the  contem- 
poraneous acts  of  the  donee  are  only 
valuable  as  shewing  the  intention  and 
view  of  the  donee  in  accepting  the  gift 
Ibid. 

50.  When  property  is  given  for  charitable 
objects  which  do  not  exhauat  the  whole 
income,  and  the  question  is  as  to  the 
right  of  the  donee  to  the  surplus,  the  case 
is  varied  where  the  donee  ia  a  charity, 
from  that  where  the  donee  is  a  trading 
corporation.    Ibid, 

41.  In  1658  a  testator  devlaed  real  eatates, 

which  he  described  as  of  "  the  clear 

-.y«Mrly.  valtto  of  founpon   pouoda  or 


thereabouts,"  to  Trhity  College,  Gmh- 
bridge^  "to  their  only  proper  use  and 
behalf,"  to  the  intent  following,  *'  with 
part  of  the  rente"  to  keep,  find  and 
maintain  three  grammar  schools,  and  pay 
every  master  18/.  8f.  Sd.^  and  **with 
part  of  the  rents  keep,  ftc,  a  chaplain, 
and  pay  him  13/.  6s.  8d.,"  and  he  di- 
rected other  charitable  payments.  At 
the  tesutor's  death  the  rents  exceeded 
the  specific  payments  by  1/.  6«.  8rf.  The 
rents  having  greatly  increased,  the  Court, 
on  a  critical  examination  of  the  will, 
came  to  the  conclusion,  that  after  pro- 
viding for  the  charitable  objects,  the 
college  was  entitled  to  the  surplus  rents. 
The  Attorney-General  t.  Trinity  College, 
Cambridge.  vol.  24.  p.  883 

62.  Trustees  had  the  option  of  establishing 
a  charity  in  either  of  two  waya,  the  one 
valid,  and  the  other  invalid.  The  fund 
was  ordered  to  be  paid  to  them  without 
any  undertaking  as  to  the  mode  in  which 
they  would  apply  it,  and  without  any  de- 
claration or  direction  of  the  Court  on  the 
subject.  The  Universily  of  Isondan  t. 
Yarrow.  vol.  24,  p.  472 

68.  The  Military  Knights  of  Windior  held 
entitled  to  nothing  beyond  the  fixed  pay- 
ment given  them  by  the  original  foun* 
dation,  and  to  have  no  interest  in  the 
increase  of  the  surplus  rents.  Attorney' 
General  v.  The  Dean  and  Canone  of  Windeor„ 

vol.  24,  p.  679 

64.  Lands  of  the  annual  value  of  66U.  6s.  8d. 
were  conveyed  to  the  Dean  and  Canona 
of  Windtar^  for  the  maintenance  of  spe- 
cified charitable  purposes,  amounting  to 
480/.,  including  thence  a  fixed  payment 
to  the  dean  and  canons,  *'and  the  re- 
sidue, being  (as  the  document  stated) 
231/.  6s.  8</.,  to  remain  for  the  vicar's 
and  serving  priest's  wages,  and,  when 
need  requireth,  reparation  of  the  said 
lands,  the  officers'  fees,  and  for  the  relief 
of  the  said  dean  and  canona  and  their 
Buccessors.*'  The  rental  increased  to 
about  14,000/.  a  year.  Held,  on  the  au- 
thority of  the  Attomey*General  v.  Beverley, 
that  the  dean  and  canons  took  beneficially 
the  whole  aurplus  rents,  after  paying  the 
fixed  charges.     Ibid, 

56.  Lease  of  charity  property  in  a  town  for 
600  yeara,  at  a  fixed  rent  of  6/.,  aet  aside, 
though  a  large  expenditure  had  been 
made  in  rebuilding  and  repaira  on  the 
faith  of  the  lease.  Attorney- General  v. 
Davey,  voL  19,  p.  621 

56.  Held,  that  in  auch  a  case  the  Statute  of 
Limitations  (8  &  4  WiU.  4,  c.  27)  was 
inapplicable.    Ibid, 

67*  As  to  the  period  from  which  an  account 
of  rents  is  directed  in  setting  aaida  a 
charity  leaae.    Ibid. 

68.  An  order  waa  made  in  a  snit,  that  the 
master  of  a  charity  should  be  at  liberty 
to  let  a  farm  to  the  old  tenant  for  tacciuy- 
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one  yen*  at  ir  rent  of  SOOJL  a  year.  After 
the  leas*  \md  been  appEDTco  of,  bat  be- 
fore it  had  been  executed  by  tbe  master 
an  offer  was  aaade  of  an  inoeased  rent  of 
220^,  but  tbe  tenant,  in  the  meanwhile, 
had  laid  ont  a  rery  large  sum  in  artificial 
manurea  fmr  the  farm.  Tbe  Court  held, 
that  tbe  offer  of  ao  great  an  increaa^  of 
rent  eould  not  be  refused,  but  that  the 
old  teBaat  waa  entitled  to  an  allosranee 
for  bia  oaklay.  Tkt  AUsnut^O^iurai  v. 
Pnfymam.  vol.  19,  p.  548 

J9.  Obaervatiena  aa  to  the  jurisdiction  and 
asthorlty  of  the  Court  to  alter  or  modify 
charitable  trusts.  Aiicfmey'Ogneral  v. 
BorndtereU,  toL  2&,  p.  116 

00.  When  the  fovnder  of  a  charity  commits 
the  admtnistratioD  of  it  to  a  man  and  his 
heira,  tMa  Court  cannot  interfere  with 
their  discretion,  so  long  aa  they  perform 
their  trust  properly,    ibid, 

01.  Friociplea  on  which  tbe  Court  pro- 
ceeds is  settling  a  scheme  in  charity 
eases.  If  tbe  testator  has  clearly  pointed 
o«t  bis  intentions,  the  Court  is  bound  to 
carry  them  into  effect.  But  where  the 
property  is  devoted  to  charity  generally, 
or  there  aie  aecretieoa  of  the  charity 
lunds  not  specifically  diapoeed  of,  or 
where  the  particular  charity  wholly  fails, 
tbe  Court  has  a  discretioD*  Pkitpott  ▼. 
SL  Gtargfs  OosftUal.  vel.  27,  p.  107 

03.  A  charity  waa  iMinded  for  almshouses 
for  poor  men  and  women  *' reduced  by 
tickness,  misfortuDe  or  inirmity.*'  Held, 
that  tbia  did  not  authorize  the  Court,  in 
settNng  a  scheme,  to  sanction  tbe  build- 
ing of  aa  hospital  or  infirmary  with  ac- 
commodation for  the  almspeople.     Ifnd. 

00.  A  testatrix  made  proviaion  for  six  alms- 
men and  for  other  charitable  objects,  and 
she  gave  tbe  residue  of  the  income  to  the 
nx  almawomen.  The  inoome  having 
greatly  inereased,  Held,  that  the  alms- 
women  were  not  entitled  to  the  surplus 
income,  as  the  effect  would  be  to  defeat 
tbe  intention,  by  making  them  cease  to 
be  almswomen.  Held,  also,  that  the 
ether  objecta  were  not  entitled  thereto, 
but  that  it  waa  applicable  to  charity  ge- 
nerally, and  that  the  foundation  of  a 
school  was  a  proper  object  to  apply  it  to. 
tU  J§kiam'§  Ckant^,  voL  27,  p.  1 1 5 

04.  A  Bcbeme^  made  in  185^  provided, 
that  DO  person  should  act  aa  truatee  of 
tbe  chanty  who  should  hold  or  occupy 
any  part  of  tbe  charity  property.  At 
that  time  one  of  the  fruateee  held  a 
SBsall  piece  of  charity  land,  under  a 
twettty-one  yean'  lease  granted  in  1847 
bjf  public  tender.  Held,  that  he  must 
either  giw  up  tbe  leaee  or  tbe  tmstee- 
dlipi.    Fetn^d  and  Oik§rs  v.  Bak§r, 

vol.  27,  p.  198 

$L  The  master  of  a  charitable  foundation 

Wtos  cppointcd  by  the  presentation  of  a 

•  BUmiainai  AomiypAiina  arnA  mmtittttinn  bv 


tbe  bishop  who  was  tbe  viatter.  No  part 
of  the  ebarity  property  waa  vested  ia  the 
corporation.  Held,  that  tbe  case  waa 
within  the  7l8t  section  of  tbe  Municipal 
Corporation  Act  (5  Ac  6  H^UL  4,  c.  76). 
and  trustees  of  such  right  were  appoimed 
under  it.  Re  Tk§  Hmmtingdom  iimtieipai 
Ckaritiet,  vol.  27,  p.  2 1 4 

66^  Trustees  of  a  charity  authorised  to 
grant  building  leaaea  for  000  years,  such 
being  the  custom  of  the  neighbourhood, 
and  it  appearing  beneficiaL  In  re  Ctms's 
Charity,  vol  27,  p.  692 

67*  A  testator  devised  bis  estate  for  pro- 
viding 108/.  a  year  for  schol«rs  and  exbi- 
bitieners  of  a  college,  and  tbe  remainder 
of  the  yearly  renU  tor  porchaaing  advow- 
sons  for  them.  By  a  codwil,  he  gave  for 
a  school  and  schoolmaster  a  house  and 
land  at  Bmla^  and  \bL  a  year  for  the 
maater,  and  \&L  to  tbe  scholars,  and  be 
gave  the  money  necessary  for  keeping 
the  school  in  repair ;  **  there  being  4/.  1 7«. 
of  the  present  rents*'  of  his  estate  in  JA- 
fitmgthakirt,  above  the  \0%L  to  tbe  scho- 
lars and  exhibitioners  at  the  college,  and 
16/.  to  the  schoolmaster  and  15/.  to  the 
scbolaraat  Bala:  but  the  house  and  land 
at  Bala  ^  being  of  tbe  yearly  rent  of 
8/.  12«.,  being  so  much  of  tbe  4#.  17s.» 
the  remainder  thereof  is  1/.  6m*  per  an- 
num for  the  repairs."  The  rental  having 
greatly  increased.  Held,  that  the  school 
was  entitled  to  such  a  proportion  of  the 
increase  as  4/L  17«.  bore  to  the  whole 
original  rents.  Th§  Attwnejf-Qtngnal'w, 
Jetut  Coihge,  Ost/ord.  vol.  29,  p.  103 

60.  A  trust  *'for  printing,  publishing  and 
propagating  the  sacred  writings*'  of  Jo* 
anma  Soutkroie,  iaa  charitable  trust,  which 
if  given  out  of  pure  personalty  will  be 
enforced  and  regulated.  Tkorni»H  v. 
How,  vol.  81,  p.  14 

09l  In  respect  to  charitable  tmsta  for  print- 
ing and  circulating  works  of  a  religioua 
tendem^y,  tbia  Court  makes  no  distinc- 
tion between  one  sect  and  another,  unleas 
their  teneta  include  doctrines  adverse  to 
the  foundation  of  all  religion  or  subver- 
sive of  all  morality,  in  which  caae  this 
Court  will  declare  tbe  bequest  void. 
Mind. 

70.  Tbe  Court  having  inferred,  from  refer- 
ence to  the  parish  church  in  the  deed  of 
endowment,  that  a  school,  founded  in  1601, 
was  a  Church  of  Bngiand  achool,  held, 
that  the  trusteee  and  tbe  achoolroaater 
also  (if  possible)  ought  to  be  members  of 
that  church,  but  that  the  instruction  waa 
open  to  acholars  of  every  religious  de- 
nomination.   AUorneff' General  Vm  Clifton. 

vol  82,  p.  596 

71.  The  Court,  though  holding  a  trustee  to 
have  been  origitially  improperly  ap- 
pointed, declined  to  remove  bin.    /Md. 

72.  Reaidenco  within  a  pariah  being  a  ne« 
c^saary  ^ualififiatioa  of  tnitlMs  on  tbeir 
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appointment,  held,  that Ahek  vemoval  out 
-  of  the  parish  after  their  appointmeBt,  to 
ouch  a  distance  as  to  make  it  impossible 
to  attend  to  their  duties,  would  be  a  va- 
eatiog  of  their  office.  Jtiorney  General 
V.  Clifton,  vol.  32,  p.  596 

73.  A  scheme  directed  for  regulating  the 
French  Protestant  Church  in  London  and 
the  charities  connected  therewith.  At^ 
temeif-Genefttl  ^•Daugars* 

vol.  S3,  p.  621 

74.  la  a -suit  for  a  scheme  for  a  charity,  the 
Court  declined  going  into  questions  as  to 
the  validity  of  the  -appointment  of  ex- 
isting officers  of  the  charity,  against 
whom  there  was  no  personal  imputation, 
or  to  remove  theon.     Ibid. 

7^.  In  «  suit  relating  to  the  validity  of  the 
removal  of  a  pastor,  the  trustees  were  or- 
dered to  pay  the  .costs.  They  paid  them 
out  of  the  charity  funds ;  but  upon  an  in- 
formation by  the  Attorney-General  they 
were  ordered  to  replace  the  amount  Ibid» 

76.  The  Attorney-General  altered  the  set- 
tlement of  a  scheme  of  a  charity  to  pro- 
tect the  interests  of  all,  and  the  Court 
refused  to  allow  a  member  of  a  corpora- 
tion, .consistiag  of  a  master  and  thirteen 
broken,  to  attend  the  settlement  of  a 
scheme  of  the  charity,  even  at  his  own 
expense.  Attomey^G^neral  v.  St.  Crose 
Hospital.  vol.  18,  p.  475 

77.  A  grammar  school,  previously  founded, 
was  endowed  in  1571,  and  the  governors 
were  in  1.577  incorporated  by  Royal 
Charter,  giving  them  powers  to  make 
rules  and  elect  governors.  Afterwards, 
various  other  charitable  gifts  were  made 
to  the  governors  coiwiected  with  the 
schooL  Held,  that,  .though  improper 
conduct  was  even  alleged  against  the 
governors,  this  was  a  proper  case  for  a 
schene  ior  the  purpose  of  putting  the 
whole  under  one  uniform  system  of  ma- 
nagement. The  Attorney-General  v.  The 
Governors  */  the  Free  Grammar  School  of 
Quun  Elizabeth  in  Dedham. 

vol.  23,  p.  350 
78>  Held,  in  construing  a  legacy  "  atix  hot- 
piees  de  Paris  et  de  Londres^"  in  the  will 
of  a  person  domiciled  in  France,  and  in 
regard  to  those  in  London,  that  the  word 
"  hospiee"  was  to  be  construed  strictly  ac- 
cording to  its  meaning  in  France,  and 
that  the  word  ** hospice"  in  French  was 
not  equivalent  to  "  hospital  '*  in  English. 
Wallace  f.  Attorney'  General.    < No.  2. ) 

vol.  35,  p.  21 


CHARITY  (BEQUEST). 

[See  Charity  (Administation),  Mort- 
main.] 

1.  Bequest  to  trustees  to  be  divided  be- 
•  tween  the  testator's  wife  and  six  poor 


members  of  a  chapd,  share  and  aliaro 

alike.   Ueldt  that  the  wife  was  entitled 

to  one  seventh  absolutely,  and  that  the 

other  six  sevenths  formed  a  permanent 

charitable  fund,   the    interest    alone  of 

which  was  from  time  to  time  payable  to 

the  poor.     Gregory  v.  The  AUomey-Gc' 

neral.  vol.  2,  p.  S66 

2t  A  corporation   holding   in  trust  for  a 

charity,  held  not  entitled  to  surplus  rents, 

Attorney-General  v.  Merchants  yenturers' 

Society.  vol.  5,  p.  388 

See  Attorney-General  v.  Corporation  of 

Beverley.  vol.  15,  p.  ^40 

3.  A  charity  was  founded  ''for  the  relief  of 
the  poor  of  S:*  Held,  that  the  charity 
funds  ought  to  be  exclusively  applied  to 
the  relief  of  parties  not  receiving  paro- 
chial relief.  The  Attorney-General  v.  WU" 
kinson.  voL  1,  p.  370 

4.  In  every  case  where  the  general  purpose 
of  a  gift  or  conveyance  is  declared  to  be 
charity,  and  the  particular  payments  do 
not  exhaust  the  whole  fund,  any  surplus 
will  belong  to  the  charity,  unless  there 
are  other  circumstances  from  which  a 
contrary  intention  of  the  testator  can  be 
collected.  Attorney 'General  v.  The  Dro" 
pers*  Company,  vol.  2,  p.  508 

5.  A  testator  bequeathed  1,0001.  to  "the 
Jews' poor,  Mile  End,'*'  there  were  two 
charitable  institutions  for  poor  Jews  at 
Mile  End,  and  it  not  appearing  which  of 
the  charities  was  meant,  Held,  that  the 
fund  ought  to  be  applied  ey-pree  t  and 
the  Court  divided  the  bequest  between 
these  two  charitable  institutions.  Bennet 
v.  Hayter.  vol.  2,  p.  81 

6.  A  testator  in  whom  real  estates  were 
vested,  subject  to  certain  rent-charges, 
devised  them  to  the  Fishmongers'  Com- 
pany, *'  in  aid  of  the  maintenance  of  the 
poor  men  and  women  of  the  mystery  and 
community  aforesaid  for  ever;"  being 
precisely  the  same  terms  as  those  under 
which,  by  their  charter,  the  company 
were  licensed  to  hold  land  in  mortmain. 
Held,  under  the  circumstances,  that  the 
testator  was  a  mere  trustee  for  the  com- 
pany; and  an  information  being  filed 
against  the  company,  to  carry  into  execu- 
tion the  charitable  trusts  mentioned  in 
the  testatdr's  will,  was  dismissed  with 
coats.  Attorney- General  v.  The  Fishmong*. 
ers*  Company,  vol.  2,  p.  588 

7.  Bequest  of  residue  to  a  company,  to 
apply  the  interest  of  a  moiety  ''unto  the 
redemption  of  British  slaves  in  Turkey  or 
Barbary,**  one  fourth  to  charity  schools 
in  London  and  its  suburbs,  and  in  con- 
sideration of  the  care  and  pains  of  the 
company,  the  remaining  one  fourth  to- 
wards necessitated  decayed  freemen  of 
the  company.  There  were  no  such  Bri- 
tish slaves  to  redeem;  and  a  referenea 
was  made  to  the  Master  to  spprove  of  a 
scheme,  for  the  application  of  the  fund 
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thus  nnapplied,  hftving  regard  to  all  the 
chariuble  bequesta  io  the  will.  Held, 
that  the  application  of  the  fund  to  the 
education  of  the  British  emancipated  ap- 
prenticed negroes  was  not  a  ep-pres  ap- 
plication ;  secondly,  that  the  gift  to  the 
freemen  of  the  company  was  a  charitable 
bequest;  and  thirdly,  there  being  no  di- 
rect objects  to  which  the  income  could 
be  applied,  regard  being  had  to  the  be- 
quest touching  BritUk  captives,  that  the 
application  of  the  fund  to  the  second  and 
third  purposes  waa  as  near  as  could  be  to 
the  intention  of  the  testator,  having  re- 
gard to  all  the  charitable  bequesu  in 
the  will. 

8.  Principles  on  which  the  Court  proceeds 
in  the  application  of  a  charity  fund  cy- 
yta.  jttior»ey-GeH€rml  ▼.  The  Ironmonger^ 
Company^  vol.  2,  p.  318 

9.  Where  a  testator  clearly  delares  an  in- 
tention of  devoting  the  whole  income  of 
a  property  to  charitable  purposes,  then, 
although  be  does  not,  in  specifically  di- 
recting the  application  of  portions  of  it, 
exhaust  the  whole  income,  still  the  ge- 
neral intention  that  the  whole  shall  be 
applied  to  charitable  purposes  will  pre- 
vail; andf  on  the  other  hand,  although 
he  doea  not  make  any  such  general  decla- 
ration of  devoting  the  whole  to  charity, 
but  gives  each  and  every  portion  of  the 
whole  income  at  the  time  to  some  cha- 
ritable  purpose,  and  by  that  means  ex- 
hausta  the  whole,  then,  if  the  income 
should  afterwards  increase,  the  increase 
will  also  be  applicable  to  the  charitable 
purposes.  Attorney- General  v.  The  Coop- 
ert'  Company,  vol.  3,  p.  29 

10.  A  tesutor  devised  a  house  to  the  Coop- 
ers' Company,  upon  condition,  and  to 
the  use,  intent,  and  purposes  of  main- 
taining, augmenting,  and  supporting  a 
school  at  iL,  lately  erected,  and  the  same 
rent,  which  he  represented  to  be  IR, 
should  be  bestowed  in  manner  following. 
He  then  gave  different  sums  to  different 
objects,  amounting  in  the  whole  to  8/., 
and  amongst  them  6«.  to  the  Coopers' 
Company,  and  then  gave  8/.,  which  he 
represented  as  that  which  remained  un- 
siven,  to  the  Coopers*  Company,  to  put 
in  their  common  box,  towards  the  repair 
of  the  house  wheu  need  be ;  and  if  the 
house  should  fall  into  decay  by  sudden 
misfortune,  whereby  no  rent  should  be 
made,  then  the  legacies  to  stay  until  it 
should  be  made  tenantable,  which  he 
trusted  the  company  would  do  within  two 
years,  and  when  tenantable,  the  company 
to  go  on  with  bis  will,  *'  to  avoid  the  pe- 
nalty and  danger  which  followeth."  He 
then  gave  the  house  over  beneficially  to 
the  Grocers*  Company  if  the  Coopers'  did 
not  bestow  the  8^  as  he  willed  them  to 
do.    The  r^nu  increased  to  75L 


Held,  that  all  the  objects  of  the  tes- 
tator's bounty  were  entitled  to  partici- 
pate in  the  increased  rents,  and  that 
the  Coopers'  Company  took  the  three 
elevenths  beneficially,  subject  to  the  re- 
pairs. Attorney- General  v.  The  Coopers* 
Company,  vol.  8,  p.  29 

11.  A,  B,  bequeathed  to  a  company  a  sum 
to  purchase  lands  of  the  clear  value  of 
100/.  a  year,  and  gave  96/.  to  charity,  and 
"the  residue  of  the  said  sum  of  100/. 
being  4/.  yearly,  to  the  company  for  their 
pains."  Held,  that  all  the  objects  were 
entitled  rateably  to  the  increased  rents. 
Attorney •  General  v.  Draper^  Company, 

vol.  4,  p.  67 

12.  A  testatrix,  after  reciting  that  the  rent 
of  a  property  was  10/.,  devised  it  to 
Christ* s  Hospital  (a  charitable  foundation), 
in  trust  as  to  61,  for  the  poor  of  three 
parishes,  and  as  to  4/.  to  A»  B.  for  life, 
and  after  her  death,  in  trust  for  the  three 
parishes.  Held,  that  Christ's  Hospital 
took  no  interest  in  the  increased  rents. 
Attorney' General  v.  Christ's  Hospital, 

vol.  4,  p.  78 

18.  Charitable  bequest  to  the  Rector  and 
corporation  of  IV,  W,  being  a  vicarage, 
payment  was  ordered  to  be  made  to  the 
Vicar  and  corporation.  Hopkinsom  v.  Ellis, 

vol.  8,  p.  84 

14.  A  gift  to  be  divided  "among  poor 
pious  persons  male  or  female,  old  or  in- 
firm, as  the  executors  see  fit,  not  omit- 
ting large  and  sick  families  if  of  good 
character,"  is  a  valid  charitable  bequest ; 
the  word  "poor"  extending  through  th« 
whole  sentence.    Nash  v.  Morley, 

vol.  5,  p.  177 

16.  Bequest  "  to  the  poor  on  the  testatrix'a 
little  estate  in  Suffolk."  The  testatrix  in 
1784  had  an  estate  in  St^olkt  but  which 
was  settled  in  that  year,  and  the  testatrix 
had  merely  a  rent-charge  issuing  there- 
out. Held,  that  there  was  a  valid  cha- 
ritable gift  to  the  poor  on  the  estate. 
Bristow  v.  Bristow.  vol.  5,  p.  289 

16.  Bequest  of  personalty  to  trustees,  to  be 
'*  applied  for  the  relief  of  domestic  dis- 
tress, assisting  indigent  but  deserving  in- 
dividuals, or  encouraging  undertakings 
of  general  utility."  Held,  void  as  a  cha- 
ritable bequest.    Kendall  v.  Granger. 

vol.  8,  p.  800 

17*  Bequest  to  the  governors  of  a  society 
instituted  for  the  **  increase  and  encou- 
ragement of  good  servants,"  dec.  &c. 
No  such  institution  could  be  found. 
Held,  th^t  the  gift  was  charitable  and 
did  not  fail.     Loscombe  v.  Wintringham, 

vol.  13,  p.  87 

18.  Charitable  gift  to  the  use  of  the  repa- 
ration of  the  church  of  £/*.,  and  to  the  use 
of  the  reparation  of  the  bridge  of  U^i 
and  to  the  use  of  other  thiuKS  needful 
within  the  parish  of  U.,  at  the  diacre- 
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tion  of  the  tnuteM,  .to  b«  applied  and 
distributed  for  ever.  Held,  that  the 
discretion  applied  to  the  third  branch 
only,  and  that  the  three  objects  took 
equally.    E$  UaiVt  Charity. 

roh  14,  p.  115 

19.  A  gift  to  trustees  to  apply,  in  such 
manner  as  they  in  their  uncontrolled  dis- 
cretion should  think  proper,  **for  the 
benefit,  advaneement,  and  propagation  of 
education  and  learning,  in  every  part  of 
the  world,  as  far  as  circumsunces  will 
permit,  ia  a  good  charitable  beouest. 
Whicker  ▼  ^aaia.  vol.  14.  p.  509 

20.  A  testatrix,  who  had  eftablisned  a 
achool  at  Genoa,  by  her  will  directed 
1,000/.  to  be  paid  to  /.  /.,  the  consular 
chaplain  there,  for  ita  support.  /.  /. 
being  dead,  the  legacy  waa.  after  an  in- 
quiry, ordered  to  be  carried  to  a  separate 
account,  and  the  dividenda  paid  to  the 
consular  chaplain  for  the  time  being,  he 
rendering  periodically  an  account  to  the 
Judge  at  chambers,  and  to  the  Attorney. 
General,  of  ita  application.  AHorney~ 
General  ▼.  Sturge.  vol.  19,  p.  597 

%l,  A  bequest  by  a  Jew,  who  died  in  1821, 
of  lOi  per  annum  to  be  puid  to  three  per- 
sons to  learn,  in  their  Beth  Hammadrass, 
or  college,  two  hours  daily,  and  on  every 
anniversary  of  the  testator's  death  to  say 
the  prayer  called  in  Hebrew  **  Candish," 
and  which  ia  a  short  Hebrew  prayer  in 
the  praise  of  God  and  expressive  of  re- 
signation to  His  will,  is  valid.  7a  the 
Matter  of  MicheVe  Truit.     vol.  28,  p.  89 

32.  A  gift  of  a  legacy  to  be  divided  *'  be- 
tween twenty  aged  widows  and  spinsters 
of  the  parish  of  P "  is  a  good  chari- 
table gift.     XbosipMn  V  Corby. 

vol.  27,  p.  649 

28.  A  testator  gave  4,000/.  to  his  executors 
upon  trust,  with  the  concurrence  of  his 
sister,  to  settle  it  by  deed  on  trust  to  pro- 
vide stipends  and  annuities  for  indigent 
persons,  not  exceeding  nine.  The  deed 
was  also  to  regulate  the  management,  &c. 
of  the  institution.  He  also  devised  nine 
freehold  houses  to  his  sister,  suggesting 
to  her,  but  without  imposing  any  obliga- 
tion, legal,  equitable,  or  moral,  that  they 
might  be  converted  into  almshouses,  for 
the  recipienu  of  the  income  of  the  le- 
gacy. By  a  codicil  he  revoked  such 
psi  ts  of  his  will  **  as  related  to  the  build- 
ing of  certain  almshouses"  (there  was 
none),  and  released  his  executors  **  from 
carrying  out  the  aame  and  the  stipends 
and  annuities  connected  therewith.*' 
Held,  first,  that  the  charitable  gift  waa 
valid ;  and  secondly,  that  it  had  been  re- 
iroked  by  the  codicil.  Baldwin  v.  Ho/if- 
wh»»  Tol.  22,  p.  413 

24.  Bequest  to  *'  the  treasurer  of  the  fond 
for  the  superannuated  preachers  and 
widowa  of  Wesleyan  ministers."    There 


being  no  such  fund.  Held,  tfiat  '<The 
Itinerant  Methodist  Preacbera^  An- 
nuitant Society"  might  take.  Bunting  ▼• 
Marriott.  vol.  19,  p.  168 

25.  Bequest  for  founding  and  upholding 
an  insttttttion,  for  investigating,  studying 
and  curing  maladies  of  quadrupeds  or 
birds  uael'ul  to  man,  and  for  providing  a 
superintendent  or  professor  to  give  free 
lectures  to  the  public.  Hekl  good,  aa  a 
charitable  legacy.  The  Univereity  qf  tsoa- 
don  V.  Yarrow,  vol  28.  p.  159 

26.  Devise  to  two  colleges  equally,  for  the 
ose  and  education  of  the  descendants  of 
my  brothers,  ftc,  '*or  in  default  of  such, 
to  their  next  poor  kindred."  Held,  that 
this  was  a  good  charitable  trust,  but  that; 
if  no  objecta  existed,  the  property  waa 
given  benefieially  to  the  two  collegta. 
jittomey' Generals, Sidney  Sueeea  Coilege, 
Cambridge*  voL  84,  p.  654^ 


CHARITY  (COSTS). 

1.  The  Defendaot  in  a  charity  information, 
who  had  been  ordered  to  pay  the  costa  of 
the  Attorney- General  and  of  trustees, 
being  insolvent  and  unable  to  pay,  such 
costs  were  ordered  to  be  paid  out  of  the 
charity  estate.  The  Attorney"  General  t. 
Lewit,  vol.  8,  p.  179 

2.  In  raising  costs  out  of  charity  property 
by  a  mortgage,  the  Court  is  anxious  to 
provide  for  its  extinction  by  a  sinking 
fund.  Attorney-  General  v.  Archbishop  ^ 
York.  vol.  17,  p.  495 

8.  One  reference  having  been  made  to  aettle 
a  scheme  as  to  twenty  charities,  the  costs 
were  paid  out  of  an  existing  available  fund 
belonging  to  three  of  them.  But  it  waa 
ordered  that  they  should  be  ultimately 
borne  rateably  by  the  twen^  charities. 
Be  The  Stafford  Charities,    vol.  26,  p.  567 


CHARITY  (JURISDICTION). 
[See  Attorvet-GbnkxaLv  JuAii« 

DICTION.} 

1.  Costs  of  relator  in  charity  lafbrmationa 
allowed  as  between  solicitor  and  client. 
Attomey'Generai  ▼.  JTerr.      voL  4,  p.  297 

2.  The  payment  into  Court  under  the  Trua- 
tee  Relief  Act,  prior  to  the  Charitable 
Tnista  Act,  1858,  is  not  such  "a  auitor 
matter  actually  pending"  as  to  relieve  a 
party  firom  the  necessity  of  obtaining  the 
assent  of  the  commissioners  under  the 
latter  act  to  a  subsequent  application. 
in  re  Markwsirt  Legacy,    toL  17,  p.  618 

8.  A  legacy  given  generalljr  to  an  unen* 
dowed  charitable  institution,  supported 
in  part  by  voluntary  contributions,  ia  not 
within  "The  Charitable  TruatM  Act, 
1858."    In  re  IFtlieaV  mil. 

.    Tol.  19»p.  «4 
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i»  Whert  tniiteet  bave  an  option  to  apply 
funds  to  purposes  which,  though  libenu 
or  benevolent,  are  not  such  as  are  in  this 
Court  understood  to  be  charitable,  the 
trust  cannot  be  executed  here.  Thus, 
the  Court  cannot  execute  a  trust  for  pri- 
vate charity.  A  bill  was  filed  by  one  of 
several  trustees  of  a  charitable  gift,  the 
vslidity  of  which  was  disputed,  against 
the  co-trustee,  who  had  refused  to  act, 
and  the  next-of-kin  of  the  testator,  to  have 
It  executed.  The  trustees  had  accepted 
die  trust.  Held,  that  the  proceeding  was 
not  improper,  and  that  the  Plaintiff*  was 
not  bound  to  apply  to  the  Attorney- 
General  to  proceed  by  information.  Nash 
V.  M»rlejf,  vol.  6,  p.  177 

^.  A  petition  waa  presented  under  Sir  5. 
JUmii/ym  Act,  imputing  misconduct  and 
seeking  to  displace  the  trustees  and  alter 
the  management  of  a  charity,  in  confor- 
mity  with  a  decree,  which  turned  out  to 
have  been  reversed.  At  the  hearing,  a 
scheme  and  the  appointment  of  addi- 
tional trustees  were  alone  asked.  The 
title  alleged  being  plainly  erroneous,  the 
Court,  though  of  opinion  that  the  tAO 
olyecu  aak^  were  proper,  refused  to 
direct  then  on  this  petition,  but  dis- 
missed it  with  costa.  In  re  Feyton** 
Hospital.  vol.  8,  p.  70 

6.  By  an  act  of  parliament  passed  in  1840, 
certain  powers,  &c.  were  given  to  the 
Bccleaiastical  Commissioners  and  to  the 
Queen  in  council,  and  it  was  enacted, 
that  so  much  of  a  certain  charity  property 
"  as  should,  upon  due  inquiry,  be  found 
legally  applicable  thereto,  should,  by  the 
like  authority,  be  applied  for  the  pur- 
pose of  making  a  better  provision  for  the 
cure  of  souls  in  the  parish  of  If.  M" 
The  Court  held,  that  the  act  did  not  in- 
vest the  Commissioners  with  jurisdiction 
to  determine  what  was  legHUy  applica- 
blCf  which  rested  with  the  Court,  and 
that  the  words  **  like  authority'*  did  not 
refer  to  the  Commissioners {  that  if  this 
Court  ascertained  what  portion,  according 
to  the  endowment,  ought  to  be  applied 
for  spiritual  purposes^  even  in  a  parti- 
cular manner,  the  act  did  not  authorize 
the  Commissioners  or  the  Queen  in 
council  to  prepare  or  ratify  a  dtflerent 
scheme;  that  the  Commissioners  had 
not  vetted  in  them  any  such  trust  as 
could  be  performed  or  recognised  by  this 
Court  t  that  they  had  no  estate  or  in- 
terest in  the  matters  in  question,  and  no 
right  to  be  treated  as  independent  parties 
in  the  information,  or  to  appear  as  such, 
and  therelbre  that  they  could  not  sustain 
such  a  petition.  Tha  Attarnep-Oentral 
V.  ffimbarug  Seheol.  vol.  10.  p.  209 

7.  Under  Sir  Samuel  RomUl$'$  Act  the 
Court  haa  jurisdiction  to  declare  the  pro- 
portiooa  lA  which  charitable  objecta  ara 


entitled,  but  not  to  repair  a  prtvions  mis« 
application  of  the  funds  amongst  them. 
Re  HaiVe  CharUp.  vol.  14,  p.  115 

8.  The  operation  of  the  general  words  of 
the  Stat.  52  Gro,  8,  c.  101  (Sir  Sammel 
Romilig'B  Act),  has  been  cut  down  by  the 
decisions  of  the  Courts  to  cases  which 
arise  between  the  trustees  and  eettaie  que 
truttM  of  a  charity,  and  even  in  such  cases 
the  Court  must  exercise  a  discretion  as 
to  whether  the  act  can  be  applied  with 
advantage  to  the  charity.  la  re  Man^ 
eheeter  New  College,  vol.  16,  p.  610 

9.  The  administration  of  a  charity  by  a 
Court  of  Equity  ought  not  to  be  con- 
tinued after  a  scheme,  and  final  decree. 
The  Mtomejf*  General  v.  Haherdaekora* 
Company,  voL  18,  p.  397 

10.  Where  the  direction  of  the  Court  is 
required  for  the  administration  of  a 
charitable  trust,  and  there  is  no  question 
between  the  trustees  and  strangers,  and 
the  objects  of  the  charity  have  no  sepa- 
rate and  conflicting  interests,  the  Court 
has  jurisdiction  by  petition  under  the  act, 
and  ought  to  exercise  it,  though  there  is 
no  appeal  from  the  Master  of  the  Rolle 
in  such  a  case  except  to  the  House  of 
Lords.    In  re  MoMcheiter  New  College, 

vol.  16,  p.  610 

11.  The  Attorney- General  has  a  right  to 
see  that  funds  bequeathed  by  a  British 
subject  to  a  chsrity,  whether  British  or 
foreign,  are  secured,  but  not  to  see  to  the 
administration  of  a  foreign  charity,  jtt" 
torney'  General  v.  Slurge-     vol.  19,  p.  897 

12.  Jurisdiction  of  this  Court  in  charity 
matters: — This  Court,  in  charity  rases, 
has  jurisdiction  to  redress  a  breach  of 
trust,  where  the  objects  of  the  founder 
have  been  prevented  or  neglected.  It 
has  also  authority  to  direct  a  scheme,  in 
order  to  enforce  the  more  complete  at- 
tainment of  those  objects.  The  Court 
has  also  power,  where  the  actual  objecta 
become  impossible,  to  direct  the  appli- 
cation of  the  revenues  ey-priei  but  it  haa 
no  authority  to  vary  the  original  founda- 
tion, and  apply  tha  revenuea  in  a  man- 
ner spparently  more  beneficial  to  the 
public,  or  as  it  may  surmise  tlie  founder 
would  have  done,  bad  he  foreseen  the 
changes  which  had  taken  place  by  the 
lapse  of  time,  jtttomey 'General  v.  ^A«r- 
borne  Grammar  SehooL        vol.  18t  p.  256 

18.  A  bequest  of  2,000^.  to  testator's  exe- 
cutors, in  trust  to  build  a  bridge  in  5co/- 
landt  over  the  river  Don,  '*  the  situs tion 
to  be  chosen  by  them,"  was  allowed  by 
them  to  remain  unapplied*  and  to  accu- 
mulate for  thirty  years-  The  Court  of 
Chancery  refused  to  give  directions  to 
establish  the  charity  in  Scotland,  but  di- 
rected the  money  to  be  paid  into  Court, 
and  that  application  should  be  made  to 
the  Court  of  Session  in  Seotland  with  re- 
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gard  to  the  adminUtratioii  of  the  tmtt, 
with  liberty  afterwards  to  apply  to  this 
Court.     Forbet  V,  Forbet.    vol.  18,  p.  552 

14.  The  Court  of  Chancery  has  jurisdiction 
to  alieo  the  real  estate  of  a  charity,  and 
it  cao  do  so  upon  an  application  under 
Sir  Samuel  Romilly'%  Act.  Re  jtthtm 
Charity,  vol.  22,  p.  288 

15.  Part  of  a  charity  estate  being  taken  by 
a  public  company,  a  petition  to  apply  the 
purchase- money  in  redeeming  the  land 
tax,  or  other  trusts,  must  be  sanctioned 
by  the  Charity  Commissioners'  certifi- 
cate,  and  must  he  intituled  in  the  matter 
of  the  statute  of  52  Geo,  8,  c.  101,  must 
have  the  fiat  of  the  Attorney-General, 
and  be  signed  by  two  individual  peti- 
tioners and  not  by  a  corporation  and  an 
individual.  In  re  The  London,  Brighton, 
^e.  Railway  Company,        vol.  18,  p.  608 

16.  In  charity  informations,  where  the  case 
is  doubtful,  the  Attorney-General  should 
require  a  relator  to  be  named  to  be  an- 
swerable for  the  costs,  even  in  cases  cer- 
tified by  the  Charity  Commissioners. 
Attorney- General  v.  Boueherett. 

vol.  25,  p.  116 

17.  The  sanction  of  the  Charity  Commis- 
sioners is  not  necessary  to  enable  a  trus- 
tee of  a  charity  fund  to  pay  it  into  Court 
under  the  Trustee  Relief  Act,  and  when 
paid  in,  this  Court  may  proceed  to  deal 
with  it  and  direct  a  scheme,  without  the 
certificate  of  the  Commissioners,  Re 
The  St,  Giles  and  St.  George,  Bloomehury 
Volunte$r  Corps,  vol.  25,  p.  813 


CHARTER  OF  FOUNDATION. 

1.  The  Court  of  Chancery  will  not,  in  a 
suit  relating  to  the  property  of  a  corpo- 
ration, determine  on  the  validity  of  a 
Royal  Charter  of  Incorporation.  The 
Attorney- General  v.  The  Corporation  of 
Avon  otherwise  Aberavon,      voL  38,  p.  67 

2.  Where  the  original  charter  of  foundation 
of  a  charitv  does  not  exist,  but  copies  of 
it  are  found  in  proper  places,  two  of  them 
purporting  to  be  the  original  charter  in 
extenso,  and  one  omitting  certain  trusts 
found  in  the  other  two,  the  two  set  out 
in  extenso  must  be  acted  on  ;  though  it 
appears  the  property  of  the  cliarity  was 
afterwards  diminished,  and  it  is  alleged 
that  in  consequence  thereof  the  visitor, 
under  the  authority  given  by  the  original 
charter,  may  have  limited  the  trusts  as 
shewn  in  the  third  copy.  Attorney-Ge' 
neral  v.  Archbishop  ef  York, 

vol.  17,  p.  495 


CHARTER-PARTY. 

[Ssi  SHir.] 


CHIEF  CLERK'S  CERTIFICATE. 
[See  Chambers,  Inquiries.] 

1.  Whether,  by  the  12th  General  Order 
(1828),  the  Master  could  extend  the 
time  for  making  his  report  more  than 
once.     Davis  v.  Franklin,     vol.  2,  p.  869 

See  Beeke  v.  Whitworth.  vol.  3,  p.  850 

2.  A,,  having  a  lien  on  the  testator's  es- 
tate, established  his  debt  under  the  de- 
cree; but  his  claim  for  interest  was  dis- 
allowed by  the  Master,  whose  report  stood 
confirmed.  The  estate  was  sold,  subject 
to  il.'s  lien,  and  A.  having  refused  to 
accept  from  the  purchaser  his  principal 
without  interest,  was  not  allowed  to  par* 
ticipate  as  a  creditor  in  the  purchase- 
money.    Hempstead  v.  Hempstead. 

vol.  4,  p.  423 

3.  Where  the  draft  report  was  altered  upon 
objections  carried  in  after  the  warrant  to 
sign,  new  objections  might  afterwards  be 
carried  in,  and  exceptions  founded  there- 
on were  regular.    Achardson  v.  Horton. 

voL  5,  p.  87 

4.  A  party,  having  obtained  and  served  the 
order  nisi  to  confirm  the  Master's  report, 
might  afterwards  file  exceptions  thereto; 
and  the  time  within  which  this  may  be 
done,  was  unlimited  until  the  order  to 
confirm  absolute  was  made :  but  it  might 
be  limited  by  an  order  nisi  obtained  by 
any  other  party  on  the  neglect  of  the  party 
having  the  carriage  of  the  report.  Rich" 
ardson  v.  Horion.  vol.  5,  p.  87 

5.  A  Plaintiff  might  obtain  the  order  ab- 
solute to  confirm  a  sale  under  the  Court, 
though  the  order  msi  was  obtained  by 
the  purchaser:  but  the  application  was 
refused,^on  the  ground  of  there  having 
been  great  IsLches  on  the  part  of  the 
plaintiff.    Lidbetter  v.  Smith, 

vol.  5,  p.  877 

6.  The  Master's  report  of  having  computed 
subsequent  interest,  does  not  require  con- 
firmation.    Anon.  vol.  8,  p.  314 

7.  The  Master  made  a  report  not  atrictly 
following  the  order  of  reference,  but,  no 
objection  or  exception  having  been  taken 
thereto,  it  had  been  confirmeid.  A  party 
to  the  suit  afterwards  petitioned,  on  the 
ground  of  the  informality,  to  discharge 
the  orders  nisi  and  absolute  confirming 
the  report,  but  it  was  dismissed.  Arm- 
strong V.  Storer,  vol.  9,  p.  277 

See  Gregory  v.  West,        vol.  2,  p.  541 

8.  Old  practice  of  confirming  Master's 
report.  Beaton  v.  Gilbert,    vol.  8,  p.  308 

Ramsdale  v.  Ramsdale,   vol.  10,  p.  568 

9.  A  party  obtaining  a  Master's  report  ad- 
verse to  himself  was  compelled  to  file  it. 
Re  London  Dock  Company, 

vol.  11,  p.  78 

10.  A  report,  though  absolutely  confirmed, 
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wu  aUowed  to  be  varied  as  to  that  |>art 
which  related  to  the  maintenance  of  in- 
fants.    RamMdaU  ▼•  Ramsdale. 

vol.  11,  p.  220 

11.  After  a  report  was  confirmed,  the 
Master  had  no  jurisdiction  to  correct 
clerical  errors.    Riehardton  v.  IVard. 

vol.  13,1).  110 

12.  Error  in  a  Master's  report,  which  had 
been  continued  in  the  decree,  whereby 
sums  in  IriMh  currency  hsd  been  treated 
as  English  money,  corrected  upon  peti- 
tion.    EUu  V.  MaxwtlL      vol.  13,  p.  287 

U.  When  objections  to  the  Chief  Clerk'scer- 
tificate  are  heard  and  disposed  of  by  the 
Jod^  himself  in  chambers,  they  will  not 
be  reheard  by  the  same  Judge  in  open 
court,  but  the  party  must  proceed  to  the 
Court  of  Appeal.  The  York  and  North 
Midland  Raiiwag  Company  v.  Hudson, 

vol.  18,  p.  70 

14.  A  certificate  having  found  property  be- 
queathed in  mortmain  to  be  pure  per- 
aonalty:  Held,  that  it  was  too  late,  in 
the  absence  of  a  motion  to  vary  the  cer- 
tificate, to  raise  the  objection.  Asjnnall 
V.  fioKfue.  vol  29,  p.  462 


CHILDREN. 

[Ses  Description  op  Legatee,  Eldest 
Child,  Gift  to  a  Class,  "Issue," 
Poweb  (Execution),  Reference 
(Gift  bt),  Vesting,  Younger  Chil- 
dren.] 

1.  Bequest  of  a  pecuniary  legacy  to  A.  for 
life,  with  remainder  to  B,  for  life,  with 
remainder  to  the  children  of  A.  living  at 
the  decease  of  the  survivor  of  A.  and  ^., 
to  be  paid  at  twenty-one,  with  benefit  of 
survivorship  in  case  of  the  death  of  any 
such  children  under  twenty-one,  with  a 
gift  over  to  X  if  all  such  children  died 
under  twenty-one.  A.  had  two  children 
only,  who  attained  twenty-one  and  died 
in  A*%  lifetime,  leaving  children :  Held, 
that  the  gift  over  to  X.  took  efi*ect.  Wil- 
«oa  V.  Mount.  vol.  2,  p.  397 

2.  Bequest  of  500/.  each  to  the  four  children 
of  his  niece.  A,  B  ,  nondnatim,  followed  by 
a  like  gift  to  each  of  the  children  *'  that 
sia^  be  born"  to  any  nephew  or  niece. 
Held  not  to  include  a  fifth  child  of  A,  fi., 
bom  at  the  date  of,  but  not  named,  in  the 
will.  Held,  alao,  on  the  same  will,  by 
Sir  John  Lsaeh,  that  a  child  born  after 
the  testator's  death  was  not  entitled,  and 
by  Sir  /.  L.  Knight  Bruce,  that  the  four 
children  did  not  take  cumulative  lega- 
cies.   Earljf  V.  MiddUton. 

vol.  14,  p.  458 

8.  A  testator,  by  his  fourth  codicil,  made 

gifts  to  M.,  his  wife,  and  £.,  their  child, 

and  also  to  a  boy,  F,,  and  in  this  codicil 

he  spoke  of  £.  and  F.  as  "  the  children," 


and  appointed  his  wife  their  guardian. 
By  the  fifth  codicil,  he  bequeathed  400/. 
to  M,  "  for  lier  own  and  the  children's  be- 
nefit." The  marriage  of  the  testator  with 
M.  turned  out  to  be  invalid.  Held,  that 
by  the  term  ''children"  in  the  fifth 
codicil,  E.  and  F.  were  meant.  Hartley 
y.Tribber.  vol.  16,  p.  510 

4.  Devife  and  bequest  to  all  the  testator's 
children  living  at  his  decease  (without 
naming  them).  A  subsequent  codicil 
confirmed  the  gift,  ss  mentioned  in  his 
will,  **  to  his  surviving  children"  (naming 
them  all).  One  died  in  the  testator's 
lifetime,  leaving  children  who  survived 
the  testator.  Held,  that  the  survivorship 
had  relation  to  the  testator's  death,  and 
not  to  the  date  of  the  will,  and  that  the 
representatives  of  the  deceased  child  took 
nothing  under  the  1  Fict,  c.  26,  s.  83. 
Fulford  V.  Fu{ford,  vol.  16,  p.  565 

5.  A  bequest  in  favour  of  the  testator's  two 
children,  then  bom  (by  nsme),  and  the 
child  *'  of  which  his  wife  was  Uien  en- 
eeinte" — Held,  on  the  context,  to  include, 
besides  the  above  three,  a  fourth  child, 
born  three  years  after  the  date  of  the 
wiU.    Goodfeliow  v.  Qoo^ellow. 

vol.  18,  p.  356 

6.  A  testator,  in  1881,  devised  his  copyhold 
roessusges  to  trustees,  upon  trust  to  per- 
mit his  wife  to  occupy  one  of  them  during 
the  minority  of  his  youngest  child,  and 
to  apply  the  rents  of  the  others  to 
the  maintenance,  &c.  of  his  children, 
Thomas  and  John,  **  and  the  children  or 
child  of  which  his  wife  was  then  enceinte," 
fluring  minority,  making  thereout  a  pro- 
vision for  his  wife.  The  testator  then 
provided  for  the  advancement  of  his 
*'  said  children,"  the  division  of  the 
messuages  among  them  at  twenty-one, 
and  for  benefit  of  survivorship  among 
them.  He  also  bequeathed  his  personal 
estate  on  the  like  trusts  in  favour  of  his 
"  said  children,"  and  in  all  these  cases 
he  added  the  words  **  as  well  the  children 
or  child  of  which  my  wife  is  so  enceinte 
as  those  already  born ;"  but  in  seversl 
instances  he  simply  used  the  words  *'  said 
children,"  and  iu  one  instance  omitted 
"said."  In  1847  the  testator  made  a 
codicil,  disposing  of  freeholds  and  copy- 
holds acquired  since  the  date  of  the  will, 
on  the  ssme  trusts  and  confirming  the 
will.  The  child  of  which  the  wife  was 
enceinte  was  sfterwards  born,  and  subse- 
quently, in  1835,  a  fourth  child  was  born. 
Held,  first,  that  the  fourth  child  was  en- 
titled to  a  share;  and  secondly,  thst  the 
widow  was  put  to  her  election.  Good- 
fellow  V.  Ooodfellow,  vol.  18,  p.  356 

7.  A  testator  gave  a  fund  to  his  wife  for 
life,  with  a  power  to  her  to  appoint  it  by 
will  amongst  "i#.,  B.,  and  C,  and  their 
respective  children,"  and  in  default  of 
appointment,  he  directed  *'  the  same  at 
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bis  wife's  death  to  go  amongst  all  the 
said  children  equally."  The  wife  made 
no  appointment.  Held,  first,  that  the 
children  alone  took  to  the  exclusion  of 
their  parents;  secondly,  that  they  took 
per  capita  s  and  thirdly,  that  the  fund 
nested  in  the  children  living  at  the  death 
of  the  testator,  subject  to  its  being  either 
divested  by  the  exercise  of  the  power,  or 
by  the  birth  of  other  children  before  the 
death  of  the  tenant  for  life.  PatiUan  v. 
Patlitom.  vol.  19.  p.  638 

8.  Where  the  words  *'  children'*  and  "issue" 
are  used  interchangeably  iu  a  will,  the 
operation  of  the  word  **  children*'  may 
be  extended  to  ''issue,"  to  effectuate  the 
intention.    HarUy  v.  Mitfwd. 

vol.  21,  p.  280 

0.  Where  a  testator  gave  a  fund  to  his 
sister  (then  married  to  a  second  husband) 
for  life,  and  after  her  decease  to  her 
children  by  her  then  present  or  any  fu- 
ture husband,  it  was  held  that  children  by 
her  former  marriage  were  not  excluded. 
Pasmore  v.  huggint.  vol.  21,  p.  103 

See  Siofiferd  v.  Chaiuforth,  vol.  8,  p.  33 1 

10.  A  testator  bequeathed  leaseholds 
equally  to  his  four  grandchildren,  and 
after  their  decease,  to  "  such  lawful  is- 
sue" as  they  or  any  or  either  of  them 
should  leave.  Held,  that  on  the  death  of 
each  grdndchild,  his  issue  of  every  degree 
then  living  became  equally  entitled  to  his 
one-fourth,  and  that  issue  was  •not  to  be 
read  *'  children,"  though  in  a  subsequent 
gift  he  had  used  that  expression.  IVal- 
dron  V.  Houlter.  vol.  22,  p.  284 

11.  Under  a  similar  devise  of  renewifble 
leaseholds  and  copyholds  to  the  four 
grandchildren  equally,  and  after  their 
death,  **  for  such  children  as  they  or  any 
or  either  of  them  should  leave  her  or  him 
surviving."  Held,  that  on  the  death  of 
each  grandchild,  his  ''children"  then 
surviving  took  as  tenants  in  common. 
Ibid 

12.  Bequest  to  the  children  of  A.  equally. 
jt,  and  all  his  children  were  dead  at  the 
date  of  the  will,  but  there  were  grand- 
children and  great-grandchildren  of  A. 
living.  Held,  that  the  grandchildren 
living  at  the  death  of  the  testatrix,  ex- 
cluding the  great  grandchildren,  were 
entitled.    Fenn  v.  Death,     voU  23,  p.  78 

13.  The  word  *'  issue'*  resnicted  to  **  chil. 
dren"  by  force  of  the  correlative  expres- 
sion *'  parent.'*    Maynard  v.  Wright, 

vol.  26,  p.  283 

14.  Gift,  after  a  previous  life  estate  to  C, 
to  the  children  of  W,  who  should  be 
living  at  the  death  of  the  testator  and  C. 
Ileld,  that  a  child  of  fP.,  who  was  bom 
^fter  the  death  of  the  teatator  and  sur- 
vived C,  waa  included  in  the  class,  and 
t^k  a  share.    F9*  v.  Oarrett*  ( No.  2.) 

vol. 28,  p.  19 
1^«  Tbf  Wdrd  "ton,"  in  ooanexton  with 


the  words  '*  heir"  and  <«  issue,"  held,  by 
force  of  context,  to  mean  issue  male. 
Jenkine  v.  Lord  (Hinton.  vol.  26,  p.  108 
16.  The  primary  meaning  of  the  word 
"  family"  is  '*  children,"  and  there  must 
be  some  oircumstsnce,  either  in  the  will 
or  in  the  situation  of  the  parties,  to  pre- 
vent that  construction.  In  re  Terry^e 
miL  voL  19,  p.  680 


CHOSE  IN  ACTION. 

iSeo  Equitable  Assignment,   Notice, 
Wife's  Revbrsionart  Interest.] 


CHURCH. 

[See   Advowson    (Benefice),  Cbaritt 
(Administration),  Mortmain.] 

Special  directions  were  asked  to  be  given 
to  the  Master  as  to  taking  the  provisions 
of  the  Church  Building  Acts  into  consi- 
deration in  settling  the  scheme,  the  parish 
being  divided  into  eight  separate  dis- 
tricts, and  the  money  being  to  be  distri- 
buted by  the  rector  and  churchwardens; 
and  it  was  also  asked,  that  directions 
should  be  given  as  to  the  mode  of  distri- 
bution in  each  district  of  the  portion 
allotted  to  it.  The  former  was  refuHcd, 
and  it  was  held,  that  the  Master  could 
take  the  latter  into  consideration  without 
any  special  direction.  Attorney- General 
V.  Datton,  voL  13,  p.  141 


CLAIM. 

1.  Leave  given  to  executors  and  devisees 
in  trust  to  file  a  claim  to  have  the  will 
established,  and  the  trusts  performed, 
and  the  administration  of  the  estate. 
BicJtford  v.  Yoang,  vol.  12,  p.  537 

2.  Practice  as  to  setting  down  claims  for 
hearing.    M*CuUoek  v.  Haggar, 

vol.  12,  p.  546 

3.  Leave  given  to  amend  a  claim.  Early 
V.  Whaling,  vol.  12,  p.  549 

4.  Practice  where  claim  was  filed  after  bill 
exhibited  for  the  same  purpose,  and  de- 
cree was  afterwards  macle  in  the  suit  be- 
fore the  claim  was  heard.  Dicker  v.  Hugo, 

vol  12,  p.  550 

5.  Leave  given  to  serve  a  writ  of  summons 
in  America,     Thomat  v.  Colsworth, 

vol.  14,  p.  208 

6.  Where  a  plaintiff  did  not  appear  on 
a  claim,  it  was  dismissed  without  anj 
afiidavit     Bell  v.  Homhy, 

vol.  14,  p.  489 

7.  An  equitable  mortgagee  filed  a  claim 
against  the  assignee  of  tba  mortgagor 
alone,  asking  for  a  sale,  and  either  that 
the  other  mortgage«a  (of  which   there 
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vert  Mvcral)  might  be  tttmmoned  belbrt 
the  master,  or  that  a  decree  might  be 
made  to  ascertain  what  mortgages  there 
were  and  their  priorities.  The  Court  re- 
fused the  order.    Burgest  v.  SUrget. 

vol.  14»  p.  440 

t»  If  one  simple  issue  on  one  single  point 
was  involved,  the  Court,  though  the  evi- 
dence might  be  voluminous,  would  en- 
tertain the  case  by  claim,  but  where  the 
issDes  and  facts  were  numerous,  the  Court 
required  a  bill  to  be  filed.  Jacob*  v.  Rick^ 
vdM  /  Jaeebt  v.  Verier.        vol.  18,  p.  300 

9l  At  the  hearing  of  a  claim,  the  Plaintiff 
was  ordered  to  bring  the  representatives  of 
a  deceased  person  before  the  Court  Not 
havinff  done  so,  the  Defendant,  after 
considerable  delay,  moved  to  dismiss. 
Held,  that  the  proper  order  was,  that  the 
Plaintiff  should  comply  within  a  fort- 
night, or,  in  default,  that  tlie  claim  should 
be  dismissed.    Ptarct  ▼.  Wrighion. 

vol.  24,  p.  253 


CLAS9, 
[5r»  Gift  to  a  Class]. 

CLERK  IN  COURT. 

Acting  lor  Plaintiff  and  Defendant.    See 
BtMmm  ▼•  WaUrlmai*  vol.  21,  p.  68 

CO-DEFENDANTS. 

).  Accounts  between  co- Defendants  are  di- 
rected in  those  instsnces  only  in  which  a 
case  is  made  out  between  them  on  the 
pleadings,  and  is  supported  by  evidence. 
Where  a  cause  had  been  set  down  on  bill 
and  answer,  accounts  between  co- De- 
fendants were  refused.  Eceletton  v. 
Lwd  Skelmer$daU.  vol.  1,  p.  300 

3.  A  decree  was  made  against  A,  B.,  set- 
ting aside,  as  fraudulent,  a  purchase  by 
an  agent  from  bis  principsl ;  and  a  re- 
conveyance, and  the  usual  accounts  of 
rents  and  purchase-  money  were  directed, 
in  which  sn  allowance  was  to  be  made  for 
substantia]  repairs  and  lasting  improve- 
ments. A,  B.  sold  snd  conveyed  part  of 
the  property,  pendente  lite,  and  died 
before  the  accounts  were  completed;  a 
supplemental  bill  wss  filed  sgaiost  the 
purchasers  and  the  heir  and  personal 
representatives  of  A,  B. ;  the  bill  charged 
that  the  purchasers,  in  case  of  eviction, 
claimed  compensation  out  of  the  estate  of 
A.  B.i  the  conveyances,  pendente  Htet 
being  set  aside.  Held,  thst  the  pur« 
ehsfsn  were  entitled  in  this  suit,  as 
•gainst  their  co» Defendants,  the  personal 


representatives  of  J.  B,^  to  tn  order  for 
the  repsyment  of  their  purchase- money, 
and  were  entitled,  aa  against  the  Plain- 
tiff, to  an  allowance  for  substantial  re- 
pairs and  lasting  improvements,  but  that 
no  greater  relief  could  be  given  Uiem  in 
this  suit. 
Held  slso,  that  the  heir  and  personal  repre* 
sentatives  were  proper  parties  to  the  sup- 
plemental bill.     Trevelyan  v.  White, 

vol.  1,  p.  688 

3.  A  suit  was  instituted,  by  a  party  en- 
titled in  remainder,  against  a  trustee,  to 
make  him  responsible  for  a  trust  fund 
invested  on  an  improper  security,  and 
a  decree  was  made  for  its  restitution. 
Held,  that  in  this  suit  the  tenant  for  life, 
who  was  a  Defendant,  was  not  entitled 
against  his  co- Defendant,  the  trustee,  to 
an  account  of  the  interest  which  hsd 
sccrued  pending  the  suit,  there  being  no 
such  esse  made  by  the  pleadings.  Qood^ 
vin  V.  Clewley,  vol.  2,  p.  30 

4.  An  sUegation  in  the  bill  waa  admitted 
by  one  defendant.  A.,  and  denied  by 
another,  H.,  and  the  Plaintiff  who  had 
not  proved  it  proposed  to  waive  his 
clsim  in  respect  of  it,  but  this  being  op- 
posed by  A.t  an  inquiry  was  directed  as 
to  the  fact.     Crow  ▼.  C^rleton. 

vol.  3,  p.  321 

5.  Two  Defendants,  A,  and  B.,  answered 
separately.  A»  admitted  the  possession 
of  certain  documents,  but  alleging  that 
he  haa  acted  as  solicitor  of  Bn  claimed 
privilege.  B.,  by  his  answer,  denied  that 
A»  was  bis  solicitor.  On  a  motion  tot 
production,  Held,  that  B.'s  answer  could 
not  be  read  in  aid  of  the  motion  against 
A*t  snswer.    BUukinsopp  v.  blenkimopp. 

vol.  1 1,  p.  134 

6.  When  a  Plaintiff's  esse  wholly  fails,  it 
csnnot  be  sided  by  the  gift  or  wsiver  of 
one  Defendant,  as  against  his  go- De- 
fendant.   HolUngiwortk  v.  Shakeeha/t, 

vol.  14,  p.  492 

7.  Declaration  of  rights,  as  between  co- 
Defendants,  refused.    2%omas  v.  Lloyd, 

vol.  23,  p.  620 

CODICIL. 

1.  The  confirmation  of  a  will  by  a  codicil 
does  not  revive  a  legacy  adeemed  in  the 
interval  between  the  will  and  codicil. 
Montague  v.  Montague,       vol.  15,  p.  563 

2.  In  the  construction  of  a  gift  in  a  codicil, 
the  Court  may  and  must  look  at  the  pre- 
vious will  and  codicils.  Hartley  r. 
Tritber,  vol.  16,  p.  510 

8.  A  testator  gave  the  income  of  his  pro- 
perty to  F,  and  two  other  persons  suc- 
cessively for  life,  snd  on  the  death  of  the 
survivor  he  ffsve  sll  his  property  to  thf 
eldest  son  then  living  of  If.,  bis  exe- 
cutors, administrators  and  asaigna.  fF, 
had  thr^e  sons,  of  whom  fF.  W^  WM  thf 
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eldest  Tbe  testator  by  a  codicil  revoked 
so  much  of  his  will  as  related  to  IV,  W., 
**  and  left  F.,  on  tbe  death  of  the  tenants 
for  life,  in  the  full  enjoyment  of  all  his 
property."  Held,  that  the  gift  to  F.  in 
the  codicil  enlarged  his  life  estate  into 
absolute  ownership,  and  being  inconsist- 
ent with  the  gift  to  the  eldest  son  of  9V., 
revoked  it,  whether  the  revocation  of  the 
gift  to  IV,  IV,  operated  as  a  revocation  of 
the  gift  to  the  **  eldest  son  of  fV,**  or  not. 
tVetli  V.  H'elU,  vol.  17,  p.  490 

4.  A  married  woman,  by  her  will,  ap- 
pointed and  devised  certain  property 
and  all  other  **  hereditaments  (if  any) 
which  she  had  any  power  to  appoint  or 
devise."  Afterwards,  when  a  widow,  she 
by  codicil  confirmed  the  will.  Held, 
that  the  will,  as  confirmed,  only  passed 
such  hereditaments  as  were  subject  to 
her  power.     De  Hourmelin  v.  Sheldon, 

vol.  19,  p.  389 

6.  A  testator  made  a  will  and  codicil,  the 
former  was  attested  so  as  to  pass  real 
estate,  but  the  latter  was  not.  By  his 
will  he  bequeathed  a  legacy  of  3,000^, 
and  charged  it  on  his  real  *'  in  aid  of  his 
personal  estate."  And  he  devised  his 
real  and  personal  estate  to  trustees, 
charged  with  his  legacies,  upon  trust 
thereout,  by  mortgage,  sale  or  other  dis- 
position, to  pay  the  legacy  of  3,000^  By 
the  codicil  he  reduced  the  legacy  from 
8,000/.  to  2,0001.  Held,  that  the  codicil, 
though  not  properly  attested,  effected  the 
reduction.     Cooerdale  v.  Lewit, 

vol.  30,  p.  409 
See  Radbum  v.  Jervit,      vol.  3,  p.  450 

CO-EXECUTOR'S  LIABILITY. 
[See  Co-Trustee's  Liability.] 

COLLATERAL  SECURITY. 

The  Defendant  borrowed  money  of  thie 
Plaintiff,  and  he  gave  his  promissory 
note  for  the  amount  with  interest  at 
60/.  per  cent,  together  with  an  equitable 
charge  on  copyholds  as  a  collateral  se- 
curity for  the  note.  The  Plaintiff  sued 
at  law  on  the  note,  and,  by  mistake,  be 
claimed  and  recovered  interest  at  fi/. 
instead  of  60/.  per  cent,  which  was  paid. 
Held,  that  the  Plaintiff  could  not  after- 
wards sue  in  this  Court  upon  the  mort- 
gage to  recover  the  deficiency,  and  his 
bill  for  that  purpose  was  dismissed  with 
costs.    Darlow  v.  Cooper, 

vol.  84,  p.  281 

COMMISSION  TO  TAKE  EVI- 
DENCE. 

1.  New  commission  granted  for  miscon- 
duct of  commissioners.  iSayer  v.  Wageiaff, 

vol.  5,  p.  462 
OloMMK  V.  iU/iry.  vol.  6,  p.  419 


2.  Commission  to  take  answer  abroad  most 
be  obtained  on  motion.  De  Feuehiree  v. 
Dawet.  vol.  5.  p.  144 

8.  Mode  of  applying  for  certificate  of 
necessity  for  a  commission.  Earl  Sel' 
eon  V.  Bridport,  vol.  7,  p.  19^ 

4.  Upon  an  application  to  the  court  to  exa- 
mine witnesses  out  of  the  jurisdiction,  it 
is  not  a  general  rule  to  require  the  names 
of  the  witnesses  to  be  stated,  or  the  affi- 
davit to  be  made  by  the  party  or  his 
solicitor.     M^Hardy  v.  Hitchcock, 

vol.  11,  p.  98 

5.  The  return  of  a  commission  from  Ja- 
maica, which  omitted  to  state  that  the 
commissioners  and  their  clerks  had  taken 
the  oaths,  ordered  to  be  amended,  and  to 
be  received  in  evidence,  though,  in  addi- 
tion, the  signature  of  the  commissioners 
had  not  been  affixed  to  the  interroga- 
tories.   Daoie  v.  Barrett,      voL  14,  p.  25 

COMMITTAL  FOR  CONTEMPT. 
[See  Contempt  (Procedure).] 

COMPANY. 

[See  BoRROwiNO  Powers,  Call,  Con- 
tributory, Cost  Book,  Directors, 
Lands  Clauses  Act,  Railway, 
Shares,  Shareholders,  Ultra  Vires, 

WiNDINO-UP.] 

1.  Four  projectors  of  a  public  company, 
obtained  a  charter,  by  which  they  and  all 
persons  who  might  become  subscribers 
were  incorporated.  The  capital  was  de- 
clared to  be  20,000/.,  which  was  to  be 
divided  into  400  shares.  Before  any  other 
subscribers  had  joined,  the  four  pro- 
jectors, of  common  assent,  divided  thtf 
400  shares  amongst  themselves,  account- 
ing to  the  corporation  (as  was  alleged) 
for  12,000/.  and  not  20,000/.  They  after- 
wards disposed  of  the  shares.  A  bill 
being  subsequently  filed  by  the  corpora- 
tion against  the  projectors,  impeaching 
the  transaction,  and  to  compel  them  to 
pay  the  full  consideration.  Held,  that 
though  at  the  time  they  were  the  only 
persons  interested  in  the  company,  yet  it 
was  not  competent  for  them  to  take  the 
shares  without  paying  the  full  considera- 
tion. Society  of  Practical  Knowledge  v. 
Abbott,  vol.  2,  p.  569 

2.  On  a  bill  by  an  incorporated  company 
against  the  four  projectors  of  it,  to  com- 
pel them  to  account  to  the  company  for 
the  value  of  shares  which  they  had  ap- 
propriated to  themselves,  without,  as 
was  alleged,  having  paid  the  full  con- 
sideration: Held,  that  the  individoal 
shareholders  need  not  be  made  parties. 
Ibid. 

8.  Distinction  between  a  corporation  and 
the  aggregate  of  the  members  forming 
such  corporation.    Ibid, 
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4.  Provistoiml  directors  of  t  company  held, 
under  the  circumstances,  empowered  to 
make  a  call,  in  the  interval  between  the 
gfrant  of  a  charter  and  the  execution  of 
the  deed  of  settlement  as  required 
jihereby,  and  under  which  a  board  of 
directors  was  to  be  elected.  Norman  ▼. 
Mitehen,  vol.  19,  p.  278 

£.  Some  of  the  clauses  in  a  public  coqi- 
pany's  deed  of  settlement  are  directory 
and  some  imperative.  A  deviation  in 
the  former  may  be  sanctioned  and  con- 
firmed by  a  general  meeting  of  the  share- 
holders,  but  the  latter  cannot  unless  with 
the  assent  of  every  individual  share- 
bolder.  In  re  Tkt  Norwich  Yam  Company, 
Em  parte  Bignold.  vol.  22,  p.  143 

6.  By  the  deed  of  settlement  of  a  joint- 
stock  company,  all  cheques  on  the  bank- 
ers were  to  be  signed  by  three  directors. 
Held,  that  thb  was  directory  and  not 
imperative,  and  therefore,  that  the  di< 
rectors  were  entitled  to  be  allowed  any 
sums  drawn  from  the  bankers  by  cheques 
not  properly  signed,  if  honA  fide  applied 
for  the  purposes  of  the  trade.    Ihid, 

7.  Absent  members  of  a  company  held 
affected  by  the  information  furnitihed  by 
the  directors  at  a  general  meeting,  and 
bound  by  the  proceedings  as  to  matters 
within  its  competence.  £x  parte  Bignold. 

vol.  22,  p.  165 

8.  A  JMnt-stock  company  established 
without  act  or  charter  in  1835,  and  prior 
to  the  Joint-Stock  Companies  Registra- 
tion Act  (7  &  8  Viet,  c.  110),  does  not, 
upon  an  alteration  in  the  shareholders 
subsequent  to  that  act,  require  registra- 
tion. Re  The  Mexican  and  South  Ameri- 
can Company,  vol.  27i  p.  474 

9.  The  managing  committee  of  a  pro- 
jected  railway  company  are,  as  well  as 
the  directors  after  its  formation,  not  the 
mere  agents  of  the  shareholders,  but 
their  trustees,  and  liable  to  account  as 
such.     Williamt  v.  Page.     vol.  24,  p.  654 

10.  When  the  managing  committee  of  an 
abortive  oompanv  have  rendered  their 
accounts,  and  divided  the  money  in  their 
hands,  without  consent  or  remonstrance 
on  the  part  of  the  shareholders,  the  Court 
would  uot,  three  or  four  years  afterwards, 
decree  an  account  against  them.    Ibid. 

11.  Provisional  directors  professed  to  the 
shareholders  that  they  had  themselves 
taken  3,800  additional  shares,  and  paid 
the  depoeit,  in  order  to  provide  the  de- 
posit required  by  the  standing  orders. 
The  money  was  advanced  by  eleven  of 
the  provisional  committeemen  and  three 
others.  The  project  failed,  and  the 
money  was  returned  in  full  to  the  per- 
sons who  bad  advanced  it.  Held,  that 
this  waa  a  fraud  on  the  company,  and 
that  the  money  must  be  restored;  but 
held  also,  that  the  relief  could  not  be 
had  in  the  absence  of  the  three.    Ibid, 

VOL.  XXXVI  ~1. 


12.  The  directors  of  s  company  having  no 
borrowing  powers,  being  pressed  for 
money  by  their  contractor,  obtained  for 
him  on  credit  2,000/.  at  a  bankers',  upon 
their  guarantee.  The  contractor  after- 
wards agreed  to  abandon  the  plant,  &c. 
to  the  company,  on  receiving  600/.  and 
being  indemnified  against  the  bankers' 
claim.  Subsequently  to  this,  the  secre- 
tary of  the  company,  with  the  sanction 
of  the  directors,  borrowed  500/.  in  his 
own  name  for  the  company,  which  was 
applied  in  pajring  the  bankers  and  a 
judgment  debt  of  the  company.  The 
company  had  the  benefit  of  the  plant, 
&c.  Held,  that  the  secretary  could  re- 
cover the  amount  from  the  company  of 
the  money  bond  fide  applied  for  ita  bene- 
fit, with  interest     Tronip*9  eaee. 

vol.  29,  p.  853 

13.  A  company  incorporated  for  the  pur- 
pose of  making  a  railroad  cannot,  with 
the  dissent  of  one  of  the  shareholders, 
carry  on  a  trade  distinct  from  the  pur- 
poses for  which  it  was  incorporated. 
Forrest  v.  The  Bianeheeter,  Sh^ld  and 
Lincolnshire  Railway  Company. 

vol.  30,  p.  40 

14.  The  worda  "unregistered  company," 
in  the  25  &  26  Vict.  c.  89,  s.  199  (2), 
mean  a  company  not  registered  under 
any  act,  and  not  a  company  unregistered 
under  that  act.  Rs  The  Torquay  Bath 
Company,  vol.  32,  p.  581 

15.  The  projectors  of  a  company  registered 
under  the  7  &  8  Vict,  c.  110,  sold  to  the 
provisional  directors  of  an  insurance 
company  a  treatise  on  the  subject,  and  a 
leasehold  at  rack-rent,  in  consideration 
of  a  per-centage  on  the  policies.  Withiq 
a  fortnight  afterwards  the  projectora 
became  directors.  The  transaction  was 
acted  on,  but  was  not  confirmed  by  a 
general  meeting  under  the  29th  section. 
Held,  that  it  was  binding  on  the  com- 
pany. Re  The  Waterloo  Life,  $fc,  As^ 
surance  Company,  vol.  83,  p.  204 

16.  Where  ,a  company,  through  their  di- 
rectors, hold  out  an  ofiicer  of  the  com- 
pany as  their  agent  for  a  particular  pur- 
pose and  ratify  his  acts,  they  cannot 
afterwards  dispute  acts  done  by  him 
within  the  scope  of  such  agency.  Wilm 
son  V.  If  est  Hartlepool  Harbour  and  Rail' 
way  Company.  vol.  34,  p.  187 

17.  An  officer  of  a  company  had  been  pub- 
licly accustomed  to  enter  into  contracts 
on  their  behalf  as  to  their  surplus  lands, 
though  not  authorized  under  the  cor- 
porate seal,  and  his  acts  had  always  been 
sanctioned.  Held,  that  a  written  con- 
tract of  such  a  character  entered  into  by 
him  was  binding  on  the  company. 
Ibid. 

18.  The  power  given  to  a  companyi  by  the 
41st  section  of  **The  Companies  Act, 
1856"  (19  &  20  Fiei.  c.  47),  to  contract 
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far  land  by  a  nenon  acdng  under  iti 
expreti  or  implied  authority,  it  not,  as 
regards  a  company  formed  under  that  act 
takan  away  by  the  Companies  Act  of 
1862  (25  ft  26  net,  c.  89)  although  it 
repeals  the  act  of  1 856 :  for  it  is  a  **  right 
or  privilege"  preserved  by  the  206th  sec- 
tion.    PHhcb  v.  Prince,      vol.  85,  p.  886 

19.  A  company  established  for  one  purpose 
cannot,  against  the  will  of  any  dis- 
sentient minority  (however  small ),  under- 
take a  business  foreign  to  its  original 
object    Thus  a  railway  company  cannot 

-  become  a  steamboat  company  or  carry 
on  a  brewery.  Ljfde  on  bekaf/,^,  v.  The 
Eoeiem  Bengal  RaUwag  Company. 

vol.  81,  p.  10 

20.  No  portion  of  the  funds  of  a  company 
can  be  applied  in  procuring  the  means  of 
earrying  on  a  difierent  undertaking,  such 
as  soliciting  a  biH  in  pariiament  to  con* 
fcr  powers  necessary  for  that  purpose. 
Ibid. 

21.  It  is  not  an  abandonment  of  the  objects 
of  a  company,  if,  where,  being  esta- 
bliahed  for  three  or  four  purposes,  it 
abandons  one  and  carries  on  the  others ; 
provided  such  abandonment  does  not 
alter  the  fundamental  principle  of  the 
company.  The  Norwegian  Tiianie  fron 
Company  {UmUed),  vol.  95^  p.  228 

COMPENSATION. 

{See  Specific  Performance  witb  Com- 
pensation.] 

1.  Held,  that  the  circumstance  of  a  town- 
clerk  having  continued,  for  some  time 
after  he  was  removed  from  the  office,  to 
-perform  the  duties  of  the  offices  of  clerk 

*  of  the  peace  and  clerk  of  the  magistrates 
until  other  clerka  were  appointed,  did 
not  in  any  way  interfere  with  his  right  to 
compensation  under  the  Municipal  Cor- 
poration Act  for  the  loss  of  those  offices. 
Attornep' General  v.  Corporation  of  Poole. 

vol.  8,  p.  75 

2.  The  town-clerk  of  Poole,  who  held  se- 
veral offices  at  the  time  of  the  passing  of 
the  Municipal  Corporation  Act,  was  re- 
moved. Held,  that  he  was  entitled  to 
compensation  for  the  following  connected 
offices:  —  solicitor  to  the  corporation, 
clerk  of  the  peace,  magistrates'  clerk, 
solicitor  to  the  quay  committee,  solicitor 
to  the  water  bailiff,  and  prothonotary  of 
the  weekly  Court  of  Record ;  but  that 
he  was  not  entitled  to  compensation  for 
the  offices  of  solicitor  to  the  coroner, 
under-sheriff,  solicitor  to  the  overseers 
and  guardians  of  the  poor  of  the  town 
and  county,  solicitor  to  the  surveyors  of 
highways,  and  solicitor  to  the  lamp  and 
watch  commissioners.    Ibid, 

COMPOSITION  DEED. 
[See  Crxoitoa*s  Dbcp.] 


COMPOUND  INTEREdt. 

[See  Breach  of  TRtisT,  TNtERCat.] 

1.  Principles  on  which,  in  cases  of  breach 
of  trust,  trustees  are  charged  with  com- 
pound interest,  and  with  the  profita  made 
m  the  investment  of  trust- money  in  trade. 
Jonet  V.  Foxait,  vol.  15,  p.  888 

2.  Generally,  an  executor  improperly  re* 
taining  balances  is  charged  with  interest 
at  four  per  cent. ;  but  if,  in  addition,  he 
commits  a  breach  of  trust,  or  changes 
money  from  a  proper  into  an  improper 
state  of  investment,  he  is  charged  five 
per  cent.  If  he  employ  the  trust -money 
in  trade,  he  will  be  cfaiarged  either  with 
the  profits,  or  five  per  cent,  compound 
interest    Ibid, 

8.  From  1634  to  1850  a  trustee,  who  ought 
to  have  withdrawn  a  trust-fund  from  a 
trading  firm,  of  which  he  waa  a  member, 
neglected  to  do  so.  He  was  charged  with 
compound  interest  at  five  per  cent,  and 
with  costs.     Ibid. 

4.  An  administrator  who  had,  without  rea- 
son, sold  out  stock  specifically  bequeathed 
to  an  infant  atid  retained  the  produce 
after  an  order  for  payment,  charged  with 
compound  interest    fVairond  v.  Walrond, 

vol.  29,  p.  586 

5.  A  firm  of  two  bankers  were  accustomed 
to  keep  the  accounts,  both  of  the  cus- 
tomers and  of  the  partners,  at  compound 
interest.  One  partner  died.  Held,  that, 
in  the  absence  of  any  special  agreement, 
it  waa  not  proper  to  continue  the  ac- 
counts as  between  the  surviving  partner 
and  the  estate  of  the  deceased  partner  at 
compound  interest    BaU  v.  Robint. 

vol.  82,  p.  78 

6.  When  a  mortgage  is  given  by  a  cus- 
tomer to  bis  bankers  for  a  fixed  sum,  and 
not  for  the  running  balance,  the  banker 
cannot  include  that  sum  in  the  banking 
account  and  charge  compound  intereat  on 
it     Biotu  V.  SaU.  voL  82,  p.  269 


COMPROMISE. 

[See  MiSTAi^.] 

1.  A  cwnproroiseby  leave  of  the  Court,  held 
not  to  exclude  a  point  of  construction 
not  then  under  consideration.  Bennett  v. 
Merriman,  vol.  6,  p.  86D 

2.  A  party  who,  upon  a  compromiae,  had 
executed  a  general  release,  claimed  re- 
lief on  the  ground  of  a  large  item  in  which 
he  waa  interested,  having,  by  mistake, 
been  omitted  in  tbe  aocoant  Held,  that 
he  waa  entitled  to  relief,  but  that  to  ob- 
tain it  the  release  ssuat  be  wholly  set 
aside.    Pritt  v.  Clog,  vol.  6,  p.  508 

8.  Parties  agreed  to  oompromiae  a  suit, 
and  that  the  "  coats,  chaigea,  and  ex- 
penses,  as  between  solicitor  and  cUent," 
ahould  be  paid  out  of  the  fund.  Held, 
that  tha  taxing  maater  ought  to  treat  the 
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mitt  •»  properly^  eooctiluted,  and  ooffht- 
not,  iiLtne  taxation,  to  consider  whether 
Dpfrndants,.  having  intereta  similar  to 
the  Plaintiffs,  should  have  been  made 
CO. Plaintiffs;  and,  secondly,  that  if  any 
of  the  parties  entering  into  compromise 
intended  to  challenge  the  propriety  of 
the  conatitttlion  of  the  auit,  they  ought 
to  have  distinctly  stated*  and  have  pro- 
vided for  it  in  the  agreement  Lueat  v. 
Peacoe*.  Tol.  8,  p.  1 

4b  ParCiea  aie  bound  by  tlie  consent  of 
thetc  coMBsel;  consequently*  a  petition 
tersstore  a  petition, dismissed  by  consent, 
npon  the  ground  that  no  authority  had 
been  given  to  counsel  to  consent,  was 
diamisaed  with  coats,    /n  r§  HobUr, 

vol.  8,  p.  101 

5.  On  the  trial  of  an  issue,  the  common 
law.  counsel  entered  into  an  arrangement 
as  to  all  the  matters  in  dispute  in  the 
cause.  Held,  that  the  matters  were  no( 
so  distinct  as  to  be  beyond  his  authority. 
fhrgtaM  V.  Hargrove.        VoL  12,  p.  408 

6.  The  validity  of  a  compromise  or  family 
arrangement  of  disputed  rights  depends 
on  the  facu  exitting  at  the  time,  and  will 
not  be  affected  by  subsequent  judicial 
determinations,  shewing  the  rights  of 
parties  to  be  different  4tom  what  was 
sappeaed,.  or  that  one  party  had  nothing 
to  give  up.    Lawt9B  v.  Campion. 

vof.  18,  p.  87 

7.  The  children  of  John,  a  deceased  re- 
mainderman, insisted  as  against  their 
uncle  CkarUt^ti  prior  tenant  for  life  in 
possession),  that  they  were  entitled, 
under  the  terms  of  settlement^  to  have 
their  portions  raised  from  the  death  of 
their  father  in  1831.  Some  discussion 
took  place,  and  a  bill  was  filed  by  ibem. 
An  arrangement  was  come  to  by  deed, 
which,  proceeding  on  the  foundation  of 
the  validity  of  the  claim,  compromised 
the  amount  of  arrears  of  interest,  and 
settled  the  amount  of  the  future  interest 
which  Chartes  thereby  engaged  to  pay. 
It  having  been  afterwards  determined, 
in  another  suit,  that  oo  the  true  construc- 
tion of  the  settlement  the  claim  of  the 
children  was  unfounded,  Charles  insti- 
tuted a  suit  to  set  aside  the  deed.  Held, 
that  if  the  right  to  have  the  portions 
raised  in  1831  had  formed  one  of  the 
mattera  compromised,  the  transaction 
could  not  be  disturbed,  although  the 
claim  of  the  children  had  turned  out  to 
be  wholly  unfounded.  But  the  Court 
having  arrived  at  the  conclusion  thst  the 
parties  bad  all  proceeded  on  the  founda- 
tion that  the  children's  claim  was  un- 
questionable, and  that  all  that  had  been 
compromised  was  the  amount  of  arrears 
payable  on  that  foundation,  set  aside  the 
deed.     ibid. 

8.  A  suit  waa  instituted  by  jt.  against  B. 
founded  oo  ai)  alleged  agreement  sigiMd 


by  &'•  Ctstator.  Ji  being  ordared  to 
produce,  on  oath,  all  documents  in  his 
possession,  and  being  anabte  to  find  the 
agroement,  induced  JB.,  without  atatisg 
thia  inability,  and  in  the  absence  of  his 
solicitor,  to  compromise  the  suit.  B. 
filed  a  bill  to  set  aside  the  compromise, 
and  A,  being  still  unable  to  produce  the 
alleged  agreement,  and  there  being  no 
secondary  proof  of  ita  ever  having  ex- 
isted, except  the  testimony  of  jt-  and  hia 
wife,  the  Court  set  aside  the  compromise. 
Oook§  V.  GrevtM.  vol.  80,  p.  878 

9.  Partiea  entered  into  an  agreement  for 
compromiaing  a  suit,  and  infants  being 
interested,  a  reference  waa  made  to 
chambera,  to  ascertain  whether  it  was  for 
their  benefit.  Pending  the  reference, 
one  of  the  adult  partiea  became  bank- 
rupt, and  afterwards  the  Court  approved 
of  the  compromise.  Held,  that  the  com- 
promise was  binding  oo  the  bankrupt 
from  the  date,  subject  to  the  confirma- 
tion by  thp  Court,  and  that  the  assignees 
could  not  recede  from  it.  BounfUld  v. 
Bom^ld,  voLSl,  p.591 

10.  As  to  Ae  practice  of  the  Court  in 
aanctioning  a  compromise  on  behalf  of 
infants.    Brook$  v.  Lord  Mottyn, 

vol.  3S,  p.  457 

11.  If  tlie  Court,  having  all  the  necessary 
facts  before  it,  sanctions  a  compromise 
on  behalf  of  infants,  and  it  afterwards 
turns  out  that  the  Court  was  mistaken, 
the  infants  have  no  redress,  it  being  an 
error  of  judgment  for  which  there  is  no 
remedy.     Ibid, 

12.  But  if,  by  suppression  or  misstatement, 
the  Court  has  been  led  to  an  erroneous 
conclusion,  the  persons  who  have  done 
this  are  amenable,  and  the  Court  will  if 
possible  set  aside  the  transaction  aa 
against  the  innocent  party.    Ibid, 


COMPULSORY  POWERS. 

1.  A  canal  company  had,  under  theur  act, 
compulsory  powers  of  taking  land.  In 
1797  they  took  the  lands  of  Lord  W., 
an  infant,  and  the  value  was  assessed  by 
the  commissioners  at  a  fixed  rent  of  141. 
a  year.  The  proceedings,  however,  were 
informal  and  not  binding  on  the  parlies. 
The  infant  atuined  twenty-one  in  1806, 
end  from  that  time  a  rent  had  been  paid 
by  the  company,  varying  from  and  not 
founded  on  that  mentioned  in  the  award. 
The  representativea  of  A,  B.  had  re- 
cently threatened  to  eject  the  company. 
The  Court  held,  that  though  the  company 
was  not  entitled  to  a  conveyance  on  the 
ground  of  the  adoption  and  long  acqui- 
escence in  the  award,  atill,  whether  the 
compulsory  powers  had  expired  or  not, 
the  company  were  entitled  to  take  the 
lands,  upon  payment  of  a  proper  com- 
I  H  2 
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peDttdon,  in  accordance  with  the  deci* 
tion  in  Th€  Duke  rf  BeoMfort  v.  Pairiek^ 
17  Beav,  60.  Th§  Somemet  Coal  Canal 
Ctmfamf  v.  Harcourt,         vol.  24,  p.  671 


CONCEALMENT. 

I5e€  MlSRBPRESEWTATION.] 

CONCURRENCE. 
[See  Breach  of  Trust,  Waiver.] 

CONDITION. 

[See  CoNTfNGENT  Gift,  Forfeiture, 
Gift  ove«.  Independent  Contract, 
Repugnant  Condition.] 

1.  A  bequest  was  made  by  a  testator  to  his 
creditor,  on  condition  of  liis  paying  his 
debt  before,  or  to  his  (the  testator's)  exe- 
cutors immediately  after,  his  death  ;  the 
testator  afterwards  accepted  "a  composi- 
tion, and  the  remainder  of  the  debt  con. 
tinued  unpaid.  Held,  that  the  legatee 
was  nevertheless  entitled  to  the  legacy. 
Cath  V.  Burton.  vol.  1,  p.  478 

2.  A  testator  gave  one  estate  to  James,  upon 
trust  to  pay  to  testator's  wife  18/.  a  year 
for  life,  and  after  her  decease  he  gave  the 
estate  to  Thomat,    The  testator  also  gave 

,  a  second  estate  to  Jame»,  upon  trust  to 
pay  tesUtor's  wife  28/.  a  year  for  life, 
and  after  her  decease  he  gave  this  estate 
absolutely  to  Jamet;  and  he  declared, 
that  if  Jamet  should  neglect  or  refuse  to 
pay  the  annuities  from  either  of  the  said 
estates  when  they  became  due,  that  his 
wife  should  have  pow«r  of  selling  the 
estates,  and  to  appropriate  the  money  to 
her  own  use.  The  rents  being  insufiBcient 
to  pay  the  annuities:  Held,  that  the 
widow  had  a  right  to  sell  unless  Jamet 
paid  the  full  amount  of  the  annuities, 
but  that  he  was  not  personally  bound  to 
pay  them.     Button  v.  Button. 

vol.  2,  p.  256 

8.  A  testator  gave  a  legacy  to  A,  in  the 
event  of  B,  dying  unmarried,  but  upon 
the  express  condition  that  A.  should, 
within  three  years  from  the  testator's 
death,  pay  to  the  executors  all  moneys 
due  from  him  to  the  testator.  Held, 
that  the  condition  was  substantially  per- 
formed by  a  payment  after  the  expiration 
of  the  three  years,  and  that  the  legacy 
was  payable,    Payne  v.  Hyde. 

vol.  4,  p.  468 

4.  Condition  of  forfeiture  in  case  testator's 
wife's  sister  should  reside  with  or  dwell 
in  the  house  or  place  of  residence  of  his 
wife,  or  become  part  of  her  family.  Held 
not  illegaL    Ridgway  v.  WoodhouH. 

vol.  7,  p.  437 

t.  A  condition  divesting  a  vested  gift  is  to 
be  strictly  construed.    Ibid, 


6.  The  PUintiff,  deKberately  and  with  fiill 
notice,  accepted  the  benefits  wnder  his 
mother's  will,  which  "prohibited*'  him 
from  setting  up  any  claim,  on  account  of 
any  "  error,  irregularity,  or  impropriety" 
in  the  execution  of  the  trusts*  of  her 
father's  will.  Held,  that  be  eottld  not 
maintain  a  suit  against  the  executor  of 
the  father's  wiH,  to  make  him  account- 
able for  the  profits  made  by  the  employ- 
ment of  part  of  the  trust  funds  in  his 
business.    Egg  v.  Devey.     vol.  10,  p.  444 

7.  A  testator  bequeathed  his  property  to 
his  children  equally,  but  subject  to  the 
condition,  that  if  it  appeared  by  his 
ledger  that  any  of  his  children  were  in- 
debted to  him,  the  amount  should  be  de- 
ducted from  his  share.  Held,  that  a  debt 
appearing  in  the  ledger,  though  barred 
by  the  statute,  ought  to  be  deducted. 
Rote  V.  Gould.  vol.  U,p.  189 

8.  The  testator  gave  an  estate  to  ^.,''with 
an  injunction  never  to  sell  it  out  of  the 
family;  but,  if  sold  at  «ll,  it  must  be 
sold  to  one  of  his  brothers."  Held,  that 
the  restriction  on  alienation  was  inopera- 
tive. Attwater  v.  Attwater.  vol.  18,  p.  380 

9.  Where  a  legacy  is  given  on  condition,  it 
must  be  strictly  and  literally  performed  ; 
but  where  a  bequest  was  made  to  A,,  on 
condition  that  he  conveyed  his  estates  to 
B.  and  C.,  in  such  shares  as  shall  be  de- 
termined by  [blank],  it  was  held,  that  the 
gift  was  not  rendered  ineffectual  by  reason 
of  the  blank.    Robinton  v.  fVheelwrigki, 

vol  21,  p.  214 

10.  A  testator  directed  his  trustees  to  allow 
A.  B.  to  occupy  a  mill,  &c.  so  long  as  he 
should  think  proper  so  to  do,  *'  he  never- 
theless keeping"  the  premises  "  in  good 
and  tenantable  repair,  and  paying"  a 
rent  of  1 00/.  A.  B.  accepted  the  gift,  but 
the  premises  were  afterwards  totally  de- 
stroyed by  accidental  fire.  Held,  that 
A.  B.  was  bound  to  reinstate  them,  and 
was  liable  for  the  rent  in  the  meanwhile, 
and  that  he  could  not  escape  from  this 
liability  to  rebuild  bydeclinin<rany  longer 
to  retain  them.     Oregg  v.  Coatet, 

vol.  23,  p.  33 

11.  Devise  of  real  estate  to  A.  for  life,  and 
after  her  decease  to  B.  and  C  and  D» 
and  E.  (an  infant),  "  provided  she  lives 
to  attain  the  age  of  twenty. one  years." 
Held,  that  this  was  a  condition  subse- 
quent,  and  the  tenant  for  life  having  died 
during  the  minority  of  £.,  that  E.  was 
entitled  to  her  share  of  the  rents  until 
she  attained  twenty-one.  Simmondt  v. 
Cock,  vol.  29,  p.  455 

12.  Conveyance  in  fee,  with  a  restriction 
by  way  of  use  against  carrying  on  certain 
trades  on  the  property,  held  binding. 
Hodton  V.  Coppard.  vol.  29,  p.  4 

13.  Distinction  between  conditions  prece- 
dent and  subsequent. 

Bequest  in  trust  for  A,  B.  for  life,  in 
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case  be  shoutd  marry  C.  £).,  «nd  after  his 
decease,  in  trust  for  bis  eldest  child  who 
should  be  living  at  hia  decease  and  should 
attain  twenty-one.  But  in  case  J,  B. 
should  not  marry  C  D.^  then,  the  testator 
directed  that  the  bequest  should  not  uke 
effect,  but  go  over.  A.  B.  married  ano- 
ther  woman  in  the  life  of  the  testator, 
with  the  testator's  consent.  Held,  that 
the  condition  was  precedent,  and  was  not 
dispensed  with  by  the  testator's  consent. 
D«Mf  V.  AmgeL  vol.  SU  p.  223 

14.  Property  was,  by  will,  limited  to  the 
Defendant  on  condition  of  his  settling 
some  Scotch  estetes  within  a  limited 
time  on  trusts,  the  validity  and  effect  of 
which  were  doubtful.  The  defendant 
settled  the  estates  within  the  time  in 
genera]  terms,  on  tlie  persons  on  whose 
behalf  the  condition  was  imposed.  Held, 
that  this  was  a  sufficient  compliance  with 
the  condition.     Scarlett  v.  Lord  Abinger, 

vol.  34,  p.  338 

15.  A  condition  of  marriage  with  consent. 
Held,  subsequent  and  not  precedent, 
and  its  performance  having  become  im- 
possible, by  the  act  of  God,  was  dis- 
penaed  with.    CoUtit  v.  ColieH. 

vok  35,  p.  812 

16.  A  teatator  gave  a  share  of  his  resi. 
dnary  real  and  personal  estate  to  his 
daughter,  her  heirs,  executors,  adminis- 
trators, and  assigns,  to  be  paid 'at  twenty. 
one  or  on  her  day  of  marriage,  provided 
it  should  take  place  with  the  consent  of  ^ 
his  widow.  There  was  a  gift  over  in' 
case  of  her  death  '*  without  having  at- 
tained twenty-one  years  or  been  so  mar- 
ried afterwanls."  Held,  that  the  con- 
sent waa  a  condition  subsequent,  and 
that  the  daughter  having  married  with- 
out such  consent  (the  widow  having  died 
in  the  meantime)  had  a  vested  interest, 
and  that  her  share  ought'to  be  transferred 
to  the  trustees  of  her  settlement,  though 
she  was  still  an  infant.    Ibi<L 


CONDITIONAL  SALE. 

[Sm  Mortgage.] 

1.  An  agreement,  made  upon  an  advance 
of  money,  to  convey  property,  and  con- 
taining a  power  of  redemption  within  a 
given  time,  and  in  default  the  sale  to  be 
absolute.  Held,  under  the  circumstances, 
to  be  a  conditional  sale  and  not  a  mort- 
gage.    P€rr^  V.  Meddoweraft, 

vol.  4,  p.  197 

i.  A.  conveyed  lands  to  B.,  on  trust,  in 
case  a  sum  and  interest  should  not  be 
paid  by  a  day  named,  to  sell,  and  after 
payment  of  principal,  interest  and  costs, 
to  reconrey  the  lands  remaining  unsold, 
or  pay  over  the  residue  of  the  money ; 
tod  B.  covenanted  not  to  sell  without 


giving  six  months'  notice,  but  the  deed 
contained  no  proviso  for  redemption. 
Held,  that  this  was  a  mere  mortgage, 
and  that  A.  was  therefore  entitled  to  six 
months'  time  to  redeem.    BeU  v.  Carier. 

voL  17,  p.  11 


CONDITIONS  OF  SALE. 
[See  TiUB  OP  the  Essekcb.] 

1.  A  sale  was  made  by  a  mortgagee  under 
a  power,  subject  to  certain  special  con- 
ditions (stated  in  the  text).  Held,  that 
they  were  not  of  such  a  depreciating 
character  as  to  invalidate  the  sale.  Hob- 
son  V.  Bell  vol.  2,  p.  17 

2.  Observations  on  special  conditiona  of 
sale.     Hyde  v.  Dailaway,      vol  4,  p^  606 

Patereon  v.  Long.  vol.  6,  p.  590 

8.  By  the  conditions  of  sale,  no  further  evi- 
dence of  identity  was  to  be  required  than 
what  was  afforded  by  the  abstract  and 
the  documents  therein  abstracted.  The 
descriptions  in  the  documents  differed 
amongst  themselves,  and  from  the  de- 
scription in  the  particulars  of  sale. 
Held,  that  the  purchaser  was  entitled 
to  have  further  proof  of  the  identity. 
Flower  v.  Hariopp,  vol.  6,  p.  476 

4.  If  conditions  of  sale  simply  state  the 
facts,  and  stipulate  that  the  purchaser 
shall  take  such  title  or  such  interest  aa 
the  circumstances  detailed  would  confer 
upon  him  and  no  other,  the  purchaser 
must  accept  it,  whatever  it  may  be ;  but 
if  they  go  on  to  state,  not  as  a  conclusion 
of  law  from  the  circumstances  detailed, 
but  as  a  positive  fact,  that  the  vendors 
have  power  to  sell  the  fee,  the  purchaser 
is  not  precluded  from  inquiring  whether 
the  vendors  have  anything  to  sell,  as 
Iheir  power  so  to  do  may  have  arisen 
from  separate  and  independent  sources. 
Johnson  v.  Smiley.  vol.  17,  p.  223 

5.  Under  special  conditions,  on  the  sale  of 
leaseholds,  it  was  provided,  "  that  pos. 
session  should  be  deemed  conclusive 
evidence  of  the  due  performance  or 
sufficient  waiver  of  any  breach  in  the 
covenants  in  the  lease,  up  to  the  comple- 
tion of  the  sale."  Held,  that  this  would 
cover  all  breaches  down  to  the  contract, 
but  not  breaches  of  covenant  subse- 
quently committed  by  the  vendor,  by 
which  a  forfeiture  was  incurred.  Howell 
V.  Kigktley,  vol.  21.  p.  331 

6.  Conditions  of  sale  must  be  construed 
strictly  agsinst  the  person  who  frames 
them.     Greaves  v.  Wilton, 

vol.  25,  p.  290 
7*  A  condition,  that  the  vendor  shall  be  at 
liberty  to  rescind  the  contract,  if  the  pur- 
chaser should  "shew  any  objection  of 
title,  conveyance  or  otherwise,  and  should 
insist  thereon ;"  was  held,  not  to  autho- 
rize  the  vendor  to  rescind  the  oontract. 
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without  attempting  to  answer  tbe  requi- 
amons,  although  some  of  them  were  un- 
tenantable. Held  also,  that  be  was  bound 
to.anawer  then,  and  give  Uie  purchaser 
an  opportunity  of  either  waiving  or  in- 
sisting upon  them.     Greaves  v.  H^ihon. 

voL  25,  p.  290 

8.  Where  conditions  of  sale  are  not  drawn 
bmtijtde,  but  are  intended  to  cover  difii- 
culties  arising  from  facts  uncommuni- 
cated,  they  will  not  preclude  the  pur- 
chaser firom  taking  the  objection.  Jaek» 
«•«.▼.  WkUekead.  vol.  28,  p.  154 

9«  A  testator,  having  a  leasehold,  be- 
queathed his  residue  to  his  widow  for 
life,  and  afterwards  to  two  trustees  for 
sale ;  he  appointed  bis  widow,  and  the 
two  truatees  his  exeeutora.  The  widow 
remained  in  possession  twenty- three 
years*  and  after  her  death  the  executrix 
ef  the  surviving  trustee  aold  the  pro- 
per^,  subject  to  a  condition  of  sale,  that 
the  pmvhaaer  should  admit  tbe  assent  of 
the  ezectttoiB  to  the  bequeat  of  the  lease- 
holdB  to  the  trustees.  Held,  that  auch  a 
condition  was  valid,  although  the  vendor 
did  »iiot  state  that  the  adminiatratrix  de 
htmit  aea  claimed  to  have  the  power  of 
selling.    Kdd. 

ID.  Special  conditions  of  sale,  limiting  the 
extent  of  title,  held  to  be  no  excuse  for 
a  purehaaer  not  inaiating  on  the  produc- 
tiao  of  a  deed  beyond  those  limita  of 
whiqh  he  bad  notice.    Pete  v.  Hammomd, 

vol.  80,  p.  495 

11.  By  the  conditions  of  sale  relating  to 
Jesaeholda  it  was  atipulated,  that  the  pro- 
duction of  the  last  receipt  should  he  con- 
elueive  evidence  that  all  the  oovenanu 
had  been  nerformed.  Held,  that  the  pro- 
duction of  such  a  receipt  prevented  the 
purchaser  from  taking  the  objection  that 
Ihe  lease  had  been  forfeited  by  reasoq  of 
ihe  dilapidiifed  suto  af  the  psemises. 
BmU  9,  Mutekeut.  woL  82,  p.  61 5 

CONDUCT  OP  CAUSE. 

Four  suits  were  consolidsted,  and  the  con- 
duct given  to  the  Plaintiff  in  one  of  them, 
who  was  a  devisee  and  legatee.  Held, 
that  he  waa  entitled  to  his  «xtra  costs 
which  he  had  properly  incurred  in  the 
prosecution  of  the  decree.  Lockhart  v. 
Hord^.  vol.  \%  p.  292 


CONDUCT  pF  SALE. 

Ordinarily,  the  conduct  of  a  a^le  directed 
by  tbe  Court  ia  committed  to  the  Plain- 
tiffs  but  when  it  apnears  for  the  beoelH 
of  tbe  parties,  it  will  ha  given  to  «  Pe- 
(end^nt  J\k\i^  right  dqes  not,  however, 
depfn4  on  the  eyten<  of  the  interest  of 
tbe  parties  in  ^  property.  Knott  v, 
Cf^$^.  (V<^  4.)  wl  87,  p.  83 


CONFIDENTIAL  COMMUNICIIU 
TION. 

1.  Communications  between  a  person  and 
his  legal  adviser,  who  had  been  aaolici- 
tor,  but  at  the  time  of  the  communica- 
tions had,  without  his  knowledge,  ceased 
to  practise,  are  privileged.  CaUey  ▼• 
Rickarde.  vol.  19,  p.  401 

2.  The  communications  had  reference  to 
the  validity  of  a  will,  and  passed  between 
the  Plain  tiff  and  bia  legal  adviser  between 
the  date  of  the  will  and  the  death  of  the 
testator.  It  was  objected  that  they  could 
not  have  taken  place  in  contemplation  of 
a  suit  respecting  the  validity  of  the  will, 
and  were  thererare  not  protected.  Held, 
that  this  did  net  take  them  out  of  the 
rule.    Ibid. 


CONFLICT  OF  LAWS. 

[See  Foreign  Law.] 

Under  a  Scotch  aettlemeni,  a  wifii  woold. 
by  the  general  law  of  Scotland,  have 
power  to  give  valid  dischaiges  for  a  re- 
versionary interest  in  a  chose  in  action 
comprised  in  it  Held,  that  the  removal 
of  her  domicil  to  Rngland  did  not  super- 
induce a  diaabili^  in  her  to  give  a  receipt 
to  truateea  for  the  amount.  Dameam  v. 
'Caiman,  vol  i8«  p*  128 

CONSENT. 
[file  Ordmi  ST  CowasKT.] 

t.  Power  of  sale  of  realty  given  to  iweteea 
with  the  consent  of  the  tenant  for  life, 
held  exercisable  after  his  bankruptcy, 
with  the  consent  of  the  tenantfor  life  and 
of  all  persons  who  had  become  interested 
in  hie  estate.    Biedell  ▼.  Hmmmerstey, 

vol.  81.  p.  255 

2.  Trustees  were  empowered  to  sell  real 
estate,  but  not  without  the  aonsent  of 
seven  tenants  for  life  of  the  produce. 
After  the  death  of  one  of  the  tenants  for 
life,  the  trustees  entered  into  a  contract 
to  sell,  with  the  consent  of  the  surviving 
six  and  of  the  absolute  owner  of  the 
seventh  share.     Held,  that  a   sale  re- 

Siuired  the  assent  of  all  the  seven  tenanta 
or  life,  and  that  a  good  title  could  not 
he  made.    Sffkee  v.  Skeurd. 

foi  U,  p.  114 


CONSfDERATlON. 

lSe0  Contract,  Dncbrtaintt.] 

I7pe«  the  eve  of  a  sale  by  te  sheriff,  4-  M* 
(a  stranger)  egned  to  guarantee  the  judg* 
oieot  debts,  upon  the  judgment  eraditor 
*'  consenting  to  postpone  the  sale  under 
the  execution."  It  turned  out  that  jthe 
consent  of  another  party  wee  necessary  in 
erd^r  to  prevoRt  tbt  Mle«  And  ip  MBse« 
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^QMica  tlie  tale  took  place.  A»  B,  ga^e 
DoticOi  that  tba  consideratioa  having 
failed,  the  guarantee  waa  at  an  end. 
Held,  that  A,  B.  waa  not  liable  under 
the  guarantee.    Ctoptr  w,  Jtml, 

vol.  27,  p.  813 

CONSIGNMENT. 

A  consignor  who  has  purchased  ^oods  on 
account  and  at  the  risk  of  his  corre- 
spoodeat,  and  delivered  them  to  the  ear- 
ner, has  DO  right,  by  reason  of  a  variation 
of  the  accounts  between  him  and  his  cor-, 
respondent,  or  of  a  disagreement  between 
themi  to  depart  from  his  duty  and  deliver 
them  to  another  person ;  and  a  party 
taking  from  the  consignor  with  notice 
of  the  circumstances,  is  subject  to  the 
lights  of  the  correspondent.  Green  ▼. 
Mn4lgn4.  Yol.  4,  p.  624 

CONSOLS. 
[Ae  Imvbbtmeht.] 


CONSTRUCTION. 

[See  "And"  read  "Or,"  Children, 
Driffo  WITHOUT  Issue,  "Ejusdbm 
Gemerir,"  iMrLicATioN  (Gift  by), 
Last  Amteccdent,  "Or"  read 
*'And,'*  Parol  Evidence,  **  Per  Ca- 
pita" AND  **  Per  Stirpes,"  Recital, 
Rbperbxce  (Gipt  by;,  Will  (Con- 
struction).] 

1.  Principles  on  which  the  Court  proceeds 
in  putting  a  construction  upon  incon- 
sistent clauses  in  a  settlement  Btuk  v 
Waikime.  vol.  14,  p.  425 

S.  Where  a  deed  contains  inconsistent 
clausea,  the  Court  very  reluctantly  rejects 
one  altogetbebi  and  never,  unless  it  is 
absolutely  imposMble  to  reconcile  the 
inconsistencies.    Ibid, 

%•  In  construing  a  will,  if  two  passages  in 
it  are  directly  opposed  to  each  other,  the 
latter  will  prevail ;  but  where  there  is  a 
merp  iiiconaistency,  the  Court  will  en- 
deavour to  diacover,  from  the  whoie,  the 
rral  meaning  of  the  testator,  and,  if  pos- 
sible, reconcile  all  its  paits.  BrockUbank 
V.  JohneoH,  vol.  20,  p.  205  . 

4.  The  genera]  words  of  a  atstute  are  not 
to  he  ao  construed  as  to  alter  the  previous 
policy  of  the  law.  unless  no  sense  or 
mesning  can  be  put  upon  those  words 
conaiatently  with  the  intention  of  pre- 
serving the  exiating  policy  untouched ; 
hut  the  title  and  prcBmble  of  the  General 
Incloaure  Act  being  quite  general,  the 
words  of  the  147  tb  section  appear  to  be 
•o  ipeneral,  as  to  make  it  impossible  to 
timu  them  to  eRchaiigea  of  freeholda  of 
the  same  species,  notwithstanding  in- 
con  veniencea  and  seeming  injustice  to 
panica.  Mim$  v.  Leaiea.  vol,  20,  p.  2i69 


5.  In  the  coostniclion  of  wills  the  Court 
looks  not  only  to  the  terms  of  the  will 
itself,  but  to  the  surrounding  circum- 
atances  and  the  state  of  the  parties.  Baa» 
more  v.  Huggine*  vol.  £1,  p.  109- 

6.  A  testator  made  a  voluntary  settlement 
of  some  real  estates.  He  afterwards  by 
bis  will  devised  other  real  estates  to 
nearly  the  same  uses*  Held,  that  the 
deed  could  not  be  referred  to  for  the  pur- 
pose of  construing  the  will.  Randall  ▼. 
Daniei,  vol.  24.  p.  193 

7*  A  draft  lease  was  prepared  by  tbs  lessor 
in  pursuance  of  a  written  contract,  which 
waa  not  objected  to  by  the  lessee,  who 
afterwards  refused  to  complete.  Held, 
that  the  draft  lease  could  not  be  used  for 
the  purpose  of  controlling  or  explaining 
the  contract  itself.    Haywmrd  v.  Cepe, 

vol.  25.  p.  140 

8.  When  the  terms  of  a  contract  are  plain, 
usage  can  little  affect  the  construction  t^ 
be  placed  upon  it;  but  when  it  ia  am- 
biguous, the  usage  for  a  long  time  may 
influence  tlie  judgment  of  the  Court,  by 
shewing  how  it  was  understood  by  the 
original  parties  to  it.  Boldero  v.  Eaei 
India  Cempany.  vol.  26,  p  316 

9.  Rules  of  construing  statutes,  where  a 
general  enactment  in  it  would  override  a 
particular  one,  and  where  two  parts  of  ift 
are  contradictory.    Pretty  v.  Sofly. 

vol.  26,  p.  606 

10.  The  proper  mode  of  construing  any 
written  instrument  is  to  give  effect  to 
every  part  of  it,  if  tbia  be  poasible,  and 
not  to  strike  out  or  nullify  one  clause  in 
a  deed,  unless  it  be  imposaible  to  recon- 
cile it  with  another  and  more  ezpresa 
cUiise  in  the  same  deed.  In  re  ^rand 
Mueie  Hail  Company  {Limited). 

vol.  35,  p.  153 


CONSTRUCTIVE  NOTICE. 
lSe$  Notice.] 

CONSTRUCTIVE  TRUST. 

[See  Trust  (Creation).] 

A  father,  by  agreement,  took  all  his  son's 

froperty,  undertaking  to  pay  his  debts. 
leld,  that  in  the  absence  of  proof  to 
the  contrary,  the  son  was  entitled  to  the 
surplus,  if  any.    Hay  v.  3iay, 

Tol.  83,  p.  81 

CONTEMPT  OF  COURT. 

ISee  Contempt  (Procedure),  Process.) 

1.  Pending  prooeedioga  in  this  Court,  at- 
tacks on  the  plaintiff*  and  his  witnesses 
were  publisbedt  representing  those  pro- 
ceedings aa  vexatious,  and  that  the  wit- 
nessea  bad  in  their  evidence  be^n^^iltj 
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of  perjorr.  Held,  that  this,  being  calcu- 
lated todiaturb  the  free  course  of  justice, 
was  a  comemjptt  of  Court  Liitier  v. 
Thonaim.  wo\.  2,  p.  129 

3.  A  party  aenred  'with  an  order  obtained 
§x  parte  may  be  guilty  of  contempt  for 
disobedience  thereof,  in  a  case  where  the 
order  ought  not  to  have  been  made.  Pen- 
ney V.  Humphrey,  vol.  4,  p.  1 

8.  The  plaratiflr  was  ordered  to  pay  some 
costs  to  the  Defendant,  and,  on  the  other 
band,  the  Defendant  was  ordered  to  pay 
other  costs  to  the  Plaintiff.  The  Plaintiff, 
being  in  contempt  for  nonpayment  of  the 
costs,  moved  that  the  costs  might  be  set- 
off.^  Held,  that  it  was  competent  for  the 
Plaintiff,  though  in  contempt,  to  refer,  for 
scandal  and  impertinence,  an  affidavit 
filed  on  the  part  of  the  Defendant  in  op- 
position to  the  motion.     Cattell  v.  Simons, 

vol.  6,  p.  S96 

4.  Held,  that  a  Plaintiff,  notwithstanding 
be  was  in  contempt,  might  move  to  set 
offeosts.   Caitell  w.  SimoHt, 

vol.  6,  p.  304 
tf.  Depositions  under  a  commission  having 
been  suppressed  with  costs,  the  payment 
of  those  costt  was  made  a  condition  for 
granting  a  new  commission.  Chameau  v. 
Riley,  vol  6,  p.  419 

6.  It  is  a  contempt  to  interfere  and  prevent 
an  infant  obeying  the  order  of  the  Court 
to  convey.    Thomas  v.  Gwynne, 

vol.  8,  p.  312 

7.  A  party  to  whom  costs  are  awarded  may 
proceed  in  the  taxation,  notwithstanding 
he  may  be  in  contempt.  Newton  v.  Riek- 
etts,  vol.  11,  p.  67 

Si  Motion  to  commit  for  insufficiency  of 
third  examination  refused.  AUfrey  v. 
JVfrey,  vol.  12,  p.  620 

9.  If  a  Defendant  in  contempt  files  his 
answer  mithout  paying  the  costs  of  his 
contempt,  the  Plaintiff  is  entitled  to  have 
his  further  answer  taken  off  the  file,  but 
the  time  for  excepting  to  the  defendant's 
answer  runs  from  the  filing  of  the  answer, 
and  not  from  the  time  when  the  costs  of 
the  contempt  are  paid.    Coyle  v.  AtUyne, 

YoL  16,  p.  548 


CONTEMPT  (PROCEDURE). 

1.  Discharge  under  1  WiU.  4,  c.  36,  could 
not  be  waived.   Haynet  v.  Ball, 

vol.  4,  p.  101 

2.  Consent  by  a  party  to  submit  to  a  ser- 
jeant-at-arms could  not  be  enforced. 
Henley  v.  Stone,  vol.  4,  p.  392 

8.  The  6th  order  of  1  Will.  4,  c.  36,  s.  15, 
requiring  a  party  in  custody,  &c.,  to  be 
brought  to  the  bar  of  the  Court,  is  satis- 
fled  by  bringing  him  before  the  Judge 
at  hit  private  residence.  Clarke  v.  Clarke, 

▼ol.  4,  p.  497 

ii  A  Defendant  was  taken  under  an  attach- 


ment for  not  answering,  and  not  having 
been  brought  to  the  bar  within  the  proper 
time,  was  diacharged.  The  Court  di- 
rected, that  unless  he  answered  within  a 
fortnight,  a  new  attachment  ahould  issue 
against  him.    Robey  v.  IVhitewood. 

vol.  5,  p.  899 

6,  The  11th  Order  of  Aagusi,  1841,  as 
amended  by  the  6th  Order  of  April,  1842, 
Ord.  XXX.  4,  does  not  apply  to  a  case  of 
default  by  a  party  in  producing  deeds  in 
the  Master's  ofiice  pursuant  to  the  decree, 
in  which  case  the  Serjeant-at-Arms  goes 

-  upon  a  d isobedience  of  the  four-day  order. 
Hobson  V.  Sherwood,  vol.  6,  p.  63 

6.  A  party  moving  for  his  discharge,  under 
the  18th  rule  of  the  1  Will,  4,  c.  36,  might 
be  at  the  same  time  remanded,  under  the 
12th  rule.     Potts  v.  Whitmore. 

vol.  8,  p.  317 

7.  A  Defendant,  in  contempt  for  want  of 
answer  cannot  file  a  demurrer  and  an- 
swer, and  the  irregularity  is  not  waived 
by  the  Plain tiff'a  taking  an  office  copy 
thereof.     The  Attorney- General  v.  Shteld, 

vol.  11,  p.  441 

8.  A  party  in  custody  upon  attachment  for 
contempt  of  this  Court  was  erroneously 
discharged  by  the  Court  of  Exchequer. 
The  order  of  discharge  was  afterwards 
rescinded;  but  that  Court  held,  that  it 
had  no  jurisdiction  to  recommiL  This 
Court  directed  new  attachments  to  issue. 
Wenham  v.  Bowman,  vol.  11,  p.  138 

9.  The  Plaintiff  was  taken  under  an  attach- 
ment for  costs  under  20/.  The  party  to 
whom  the  costs  were  payable  obtained  a 
vesting  order ;  but  the  Plaintiff  refused 
to  file  his  schedule.  Held,  that  he  was 
not  entitled  to  be  discharged  from  tha 
attachment    Ibid, 

10.  Writs  of  attachment  for  want  of  an- 
swer, though  regularly  issued,  discharged, 
and  time  given  the  Defendants  to  answer 
on  payment  of  costs,  the  defendants  hav. 
ing  had  reasonable  grounds  for  thinking 
that  an  answer  would  not  be  required 
without  previous  intimation.  Slderjield 
V.  Thatcher,  vol.  11,  p.  201 

11.  The  sum  of  13c.  %d,  is  still  the  proper 
amount  payable  to  clear  a  contempt  on 
an  attachment  executed.      Brown  v.  Lee, 

vol.  11,  p.  379 

12.  Property  was  held  by  A,^  B.,  and  C,  in 
trust  for  D,  for  life,  with  remainder  to 
her  children.  The  children  filed  a  bill 
against  the  trustees  for  a  breach  of  trust, 
and,  by  the  decree,  the  trusteea  were  or- 
dered  to  replace  the  fund.  C,  afterwards, 
being  in  contempt  tor  non- performance 
of  the  decree,  filed  a  bill  against  the  other 
trustees,  and  the  tenant  for  life,  alleging 
that  they  had  received  and  retained  the 
produce  of  the  breaches  of  trust,  and 
seeking  to  make  them  and  the  life  estate 
liable  to  indemnify  C,  Held,  that  C.'s 
contempt  and  noii-perforroance  of  the 
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former  decree  did  not  prevent  hit  filing 
the  second  bilL    Tatfhr  ▼.  Taylor. 

▼oL  12,  p.  220 

CONTINGENT  GIFT. 
[See  Condition,  Lapse.] 

1.  A  testator  gave  his  property  to  his 
wife  for  life,  and  "  if  he  should  survive 
her'*  [which  did  not  happen],  he  ordered 
a  sale  and  gave  the  produce  amongst  his 
sisters.  Held,  that  the  power  of  sale 
and  the  gift  of  the  produce  took  effect 
on  the  death  of  the  wife,  although  the 
testator  did  not  survive  her.  Tuer  v. 
Turner,  vol.  18,  p.  185 

See  Caiiiey  v.  Vineeni.    toL  15,  p.  198 
Patch  v.  Parkes.  Tol.  80,  p.  415 

%  Bequest  of  long  annuities  to  J,  and  B. 
jointly  for  their  natural  lives.  "  In  case 
of  one  or  both  of  their  deaths  before 
mine,**  the  interest  to  C.  for  life,  &c.  &c. 
J.  and  B.  surrived  the  testator.  Held, 
by  the  Master  of  the  Rolls,  that  the  gift 
to  C.  failed,  but  the  Lords  Justices  were 
of  a  different  opinion.  Bootey  ▼.  Gard- 
fur,  vol.  18,  p.  471 

8.  As  a  general  rule  when  a  bequest  is  to 
talce  dfect  after  the  failure  of  a  prior 
gift,  the  total  failure  of  the  latter  does 
not  prevent  the  ulterior  bequest  taking 
effect.     TewuMi  v.  HeaU^field. 

vol  21,  p.  255 

4.  A  testator  had  a  power  of  appointing 
10,0001.  among  his  children,  which  went 
totheoi  equally  in  default  of  appointment 
By  his  will  he  gave  his  son  an  annuity, 
to  become  void  if  no  appointment  should 
be  made  of  the  10,000/.,  or  if  any  ap- 
pointment should  be  made  whereby  the 
son  would  be  benefited.  The  testator 
only  appointed  5,000/.  in  favour  of  his 
daughter,  and  the  son  took  part  of  the 
residue  in  default  of  appointment.  Held, 
that  the  annuity  had  not  ceased.  Arnott 
v.TyrrelL  vol.  21,  p.  49 

5.  A  contingent  estate  in  fee  under  a  shift' 
ing  clause  may  be  devised  both  by  the 
old  and  new  law.    Ingilby  v.  Ameottt, 

vol.  21,  p.  585 
See  Hodton  v.  Coppard,  vol.  29,  p.  4 
0.  The  testator  directed  the  interest  of  his 
residue  to  be  applied  to  the  maintenance 
and  support  of  his  son  and  his  son's  wife 
and  children,  and  after  the  death  of  the 
survivor  of  his  son  and  wife,  he  directed 
soch  interest  to  be  applied,  by  his  exe- 
cutors, in  the  support  of  and  bringing  up 
the  child  or  children  of  his  son  during 
their  minority  or  minorities,  and  as  they 
severally  attained  the  age  of  twenty-  one 
years  he  gave  and  bequeathed  the  share 
of  each  child  to  be  paid  to  her  or  him, 
and  in  case  only  one  of  such  children 
should  live  to  attain  the  age  of  twenty- 
one  years,  then  he  gave  the  whole  to  such 
Doe  child  abiolutely.     Held,  that  the 


gift  to  the  children  was  contingent  on 
their  attaining  twenty-one.  Tracy  v. 
Butcher.  Tol.  24,  p.  488 

7.  A  testator  bequeathed  an  annuity  of 
100/.  to  his  daughter  while  sole,  but  on 
her  marriage,  and  on  some  adequate  pro- 
visioo  made  by  some  settlement  for  her 
life,  and  to  the  use  of  her  issue,  which 
he  directed  should  be  made,  he  be- 
queathed to  her  2,500/.  in  default  of 
such  issue,  he  bequeathed  that  sum  "  to 
the  children  of  his  son."  The  daughter 
had  one  child  only,  who  died  in  her 
lifetime,  of  tender  years.  Held,  that  the 
gift  over  to  the  children  of  the  son  alto- 
gether failed.     Findon  v.  Findon. 

vol.  24,  p.  8S 

8.  The  words  "  after  the  death  of  J,  B,*' 
held  not  to  import  contingency,  but  to 
be  merely  words  of  reference,  shewing 
that  the  gifts  then  in  course  of  expres- 
sion  were  subject  to  the  prior  gifts,  and 
were  not  to  have  effect  in  possession 
until  those  prior  gifts  were  satisfied  or 
had  become  inoperative.  Frankt  v. 
price.  vol.  30,  p.  182 

9.  A  testator  bequeathed  his  real  and  per- 
sonal estate  in  trust  to  pay,  for  the  bene- 
fit of  his  son  (a  lunatic),  an  annuity,  until 
he  should  be  able  to  manage  his  affairs, 
and  if  he  ever  returned  to  a  sound  mind, 
then  he  directed  he  should  **  divide  *'  his 
residuary  estate  with  his  sister.  The 
testator  then  gave  the  whole  residue 
(subject  to  the  contingency  of  his  son's 
becoming  of  sound  mind)  to  his  daughter 
for  life,  and  afterwards  as  she  should  ap. 
point: — Held,  that  the  daughter  took  the 
whole,  subject  to  the  annuity  and  to  the 
contingency ;  but  that  if  the  son  recovered 
his  reason,  he  would  be  entitled  not  only 
to  one-half  of  the  capital  but  to  one-half 
of  the  income  from  the  testator's  death. 
Mote  V.  Daviet.  vol.  84,  p.  345 

10.  A  testator  bequeathed  his  leasehold  es- 
tate to  trustees,  in  trust,  out  of  the  rents, 
to  pay  an  annuity  to  his  daughter,  and 
he  proceeded : — "  And  I  hereby  direct, 
that  if  my  son  Henry t  now  absent,  shall, 
within  five  years,  make  his  claim  to  my 
trustees,  he  shall  be  entitled  to  and  re- 
ceive one  moiety  of  my  said  leasehold 
estate,  subject  however,  together  with 
the  other  moiety  thereof  in  favour  of  my 
son  iFiUiam,  to  the  annuity  and  trusts 
before  mentioned."  Henry  made  no 
claim.  Held,  that  HHlUam  was  entitled 
to  a  moiety  of  the  leasehold  subject  to  the 
annuity,  and  that  the  gift  to  him  was  not 
contingent  on  Henry*%  claiming.  Par^- 
tridge  v.  Foster.  (No.  2.)    vol.  35, p.  545 

CONTRACT. 

[51feABAVD0NMENT0PC0NTRACT.A0RBC« 
MBNT,  CONSIDBRATION,  ItLEOALITT 
AMD  ImMOKALITT  OP  CONTRACT,  INDE- 
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FENDENT  CONTBACT,  PaRT  PeRPOBM- 

ANCB,  Privity,  Rescinding  Contract,- 
8TATUTEOF  Frauds,  Vendor  AMD  PvR- 

CHAf  BB«  UNCERTAINTY.] 

1.  A  cootract  requires  two  parties  to  it, 
and  a  mao  io  one  character  cao,  with 
difficulty,  contract  with  hiioself  in  ano- 
ther character.    CoUituon  v.  Litter, 

vol,  20,  p.  356 

^.  Where  an  offer  in  writing  is  oude  by  the 
owner  to  sell  an  estate  on  specified  terms, 
and  this  is  unconditionsJly  accepted, 
there  is  a  binding  contract  which  neither 
party  can  vary ;  but  the  owner  is  enti- 
tled, at  any  time  before  his  offer  has  been 
definitely  accepted,  to  add  new  terms  to 
his  proposal.  If  these  be  refused,  the 
treaty  is  at  an  end.  ifoae^saaa  v.  J^ar^ 
ryat.  vol.21,  p.  14 

8.  A  sister,  in  a  writing  addressed  to  her 
brother,  after  stating,  "  as  you  have 
kindly  promised,  if  I  do  not  make  a  will, 
ray  wishes  shall  be  fulfilled,"  expressed 
her  wish  that  A,  B,  and  others  should 
have  the  sums  therein  specified.  She 
died  intestate,  and  the  brother  inherited 
her  property.  There  was  some  evidence 
of  the  brother's  having  seen  the  writing 
in  her  life,  Rdd  of  his  having  afterwards 
expressed  fgi  intention  to  carry  his 
sister's  wishes  into  effect*  but  he  died 
without  having  done  so.  The  Court 
held,  that  ^here  was  do(  sufficient  evi- 
dence of  a  contract  on  the  part  of  the 
brother,  to  enable  it  to  enforce  the  per- 
formance of  the  sister'^  wishes.  Chester 
V.  Urwiek  (No.  3).  vol.  23t  P.  407 

4*  The  plaintiff  asserted  that  he  haa  con- 
tracted  to  purchase  some  shares  from  the 
defendant,  but  the  contract  was  not  in 
writing,  the  fact  was  contested  and  it 
was  proved  by  the  plaintiff  alone.  There 
was,  however,  proof  that  the  plaintiff  had 
paid  the  defendant  money,  but  on  what 
account  did  not  appear,  and  that  the 
defendant  had  admitted,  in  writing,  that 
the  shares  belonged  to  the  plaintiff, 
though  they  had  not  been  transferred  for 
fourteen  years.  Held,  that  the  contract 
was  sufficiently  proved.  Parish  v.  Parish. 

vol.  82,  p.  207 

fi,  A  proposa)  to  receive  tenders  tor  certain 
things  to  be  sold  (specifying  no  limita- 
tion or  qualification),  and  an  acceptance 
(also  specifying  no  limitation  or  qualifi- 
cation), is  a  contract  for  the  whole. 
Thorn  v.  Thg  Commissi*mers  qf  Her  Ma- 
jesty's  Works  an4  P^bl^c  Buildings, 

vol.  32,  p.  490 
6.  The  defendants  advertised  that  offers 
would  be  received  for  old  Portland  stone 
of  Westminster  Bridge.  The  plaintiffs 
made  an  offer  ibr  the  stone  of  a  particu- 
lar quality,  which  was  accepted.  Held, 
that  this  was  a  contract  for  the  purchase 
of  f  U  the  atone  of  that  quality,   fbid. 


7.  An  agreement  entered  inc»  between 
J.  B,  (the  assignee  of  a  tenant  for  Hfe 
without  impeachment  of  waste)  and  the 
defendants  (the  remaindermen)  by  which 
it  was  agreed,  1st,  that  A.  B.  should  be 
entitled  to  the  timber  as  if  cut  in  August 
previous;  2n(Uy,  that  the  defendants 
should  carry  out  the  agreement;  Srdly, 
that  A.  B.  should  have  no  greater  right 
than  he  had  in  August;  4thly,thBt  A.B, 
should  not  cut  the  timber  until  December, 
Held,  that  the  remaindcrmeo  received 
no  consideration  for  the  agreement,  and 
that  it  was  mudum  paetum,  Cochrasm  ▼. 
WHUi.  f  ol.  34,  p.  359 

8.  After  some  negotiations  a  landlord,  by 
his  agent,  stated,  in  a  leitertohis  tenaut, 
the  terms  on  which  he  would  renew  his 
lease,  but  added,  be  would  expect  an  aut 
swer  within  a  month.  The  landlord  died 
seven  days  afterwards ;  and  on 'the  follow- 
ing day  the  tenant  and  agent,  both  of 
whom  were  then  ignorant  of  ths  dealh, 
met,  and  the  tenant  jiigned  his  acceptance 
of  Uie  terms.  Held,  that  tbera  was  no 
binding  oo&trict.    Cgrr  v.  Itepingston* 

vol.  35,  p,  41 


CONTRIBUTION. 

[fSee  Equality,  Joint  Liability.] 

1.  A  contribution  was  directed  amongst 
specific  legatees  for  payment  of  the  debts 
and  costs  of  suit.  One  of  such  legatees 
became  insolvent,  and  by  bis  nonpay- 
ment, the  fund  raised  was  deficient.  The 
Court  directed  sn  additional  contribution 
amongst  the  solvent  legatees.  ConoUy 
V.  FarrelL  vol.  10,  p.  142 

2.  A  suit  was  instituted  against  the  di- 
rectora  of  an  abortive  company,  to  make 
them  liable  for  acts  of  mismanagement 
and  for  the  misapplication  of  its  funds. 
I'his  was  compromised  by  an  order  on 
the  defendants  to  psy  s  fixed  sum.  One 
of  them  having  paid  more  than  his  share. 
Held,  that  be  could  sustain  a  suit  simply 
for  contribution  in  respect  of  the  com- 
promise, and  that  the  co- directors  were 
not  enticed,  without  a  cross  bill,  to 
make  the  plaintiff,  at  the  same  time, 
account  for  his  general  liabilities  to  the 
company.    Proie  v.  Masterman, 

vol.  21,  p.  61 

3.  By  the  decree  the  estates  of  two  de- 
ceased trustees  were  dciclared  severally 
liable  to  replace  f  fund.  The  repre- 
sentatives of  one  only  admitted  assets, 
and  the  decree  directed  payment  by  them, 
and  an  account  of  the  estate  of  ^be  other. 
The  whole  being  paid  by  the  former. 
Held  that  their  right  to  contribution 
against  the  estate  of  the  latter  cooatituted 
a  mere  simple  contract  debt,  although. 
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ti  ifBtatt  both  estates,  the  demand  was 
a  specialty  debt,    PrUHwtam  v.  TimdalL 

▼oL  24.  p.  244 

4b  A  suit  iQ  equity  is  mainuinable  by  a 
mcinbcr  of  a  mutual  marine  insurance  so- 
ciety against  the  managing  committee,  to 
reeover  by  contribution  among  the  mem- 
bers the  amount  of  bis  loss.  Hitckintom 
▼.  WrigkL  vol.  2S,  p.  444 

i.  Two  trustoes  {J»  and  B.)  were  ordered 
to  pay  a  sum  of  money  into  Court,  this 
WBs  paid  by  J.  alone.  They  bad  se- 
vered in  their  defence*  and  obtained  but 
one  set  of  costs.  B.'s  share  of  the  costs 
wss  ordered  to  be  paid  to  jt,  by  way  of 
contribntion.   Primeg  v.  tiime,   ( No.  2. ) 

vof.  27,  p.  S45 

IL  As  tD  tbo  right  of  co- trustees;  who  have 
committed  a  breach  of  trust*  to  contri- 
bution in  a  suit  to  make  them  replace 
the  trust  fund.   Fktdm  t.  Green, 

vol.  aa,  p.  426 

7.  CentribatioD  botween  trustees  cannot 
be  enforced  in  a  suit  instituted  sgainst 
them  to  repair  a  breach  of  trust  for 
which  they  are  all  liable.  FUleker  v. 
Green.   (No.  2.)  toI.  83,  p  6\B 

&  A  largo  balanee  was  found  due  jointly 
from  a  trustee  and  ibe  representatives  of 
a  deceased  trustee,  but  costs  were  given 
to  both  when  such  balance  bad  been 
paid.  It  being  admitted  that  no  part  of 
)t  conld  be  recovered  from  the  estate  of 
the  deceased  trustee:  Held,  that  the 
surviving  trustee,  on  psyment  by  him 
of  the  share  of  tlie  deceaaed  trustee,  was 
entitled  to  a  lien  for  it  on  the  costs 
awarded  to  the  representatives.  The 
Court  ordered  such  costs  to  be  carried 
over  to  a  sepsrata  account,  with  liberty 
to  apply.    Birke  v  MiekUikmiU. 

vol.  83,  p.  409 


CONTRIBUTORY. 

[See  COMFAHT,  Share,  SqAREQOLDIR.] 

1.  By  a  deed  of  settlement  of  a  joint  stock 
company,  eaeoutors  ware  not  to  be-pro- 
pnetofs.  Held,  nevertheless,  that  they 
were  coouibutories,  and  might  maintain 
a  petition  to  wind  up.  In  r$  The  Nerwiek 
Ymrn  ikmpmu.  vol.  12,  p.  Z66 

%  By  tlie  deed  of  settlement  of  a  public 
company,  the  directprp  had  a  power  of 
pre-emption  of  sbarss,  a|  a  price  to  be 
M^crtained  from  the  last  sales  appearing 
in  '*  thotranffer  register  book,"  sod  then, 
"  but  not  before,"  4II  futi^re  liabilities  of 
the  vendors  were  to  cease,  |n  1840,  the 
directars  purchased  •i  A.  U.  ek  number  of 
•crip  shares,  bi|t  having  kept  no  such 
Imoii,  the  specifio  directions  were  not  and 
eottid  npt  be  foUowed.  Th#  company 
w«s  afterwards  wound  up,  when  it  was 
fought  to  charge  /f*  B.  as  a  contributory, 
iim  held  tjBL^l  tb^  compspy  wbi.  no(  en- 


titled to  treat  the  traneaetlon  as  void,  by 
reason  of  the  non-observance  of  the 
forms  which  their  own  irregulerity  and 
neglect  had  made  it  impoesible  to  ob- 
serve. Em  parte  Bagge  Re  The  N^ikem 
Coal  Mining  Cmmpmmtf,         vol.  1 8,  p.  162 

8.  A  prospectus  wss  issued  for  the  esta- 
bliahment  of  a  company.  A.  B.  took 
shares  and  paid  his  deposit.  Afterwards, 
at  a  meeting  of  sharsholders,  the  scheme 
was  greatly  varied.  A,  B.  was  present, 
but  took  no  pert  in  the  mstter,  and  never 
after  in  any  way  interfered.  The  com- 
pany was  formed  on  the  new  scheme,  and 
failed.  Held,  thst  A.  B.  was  not  a  con^ 
tributory.    GoldemiWe  case, 

vol.  16,  p.  262 

4.  A*  B.  took  ten  shsres  in  a  eompsny  in- 
tended to  be  formed  for  specified  objects 
and  on  stated  principles.  Theprq|ectors 
afterwards  materially  varied  its  charseter. 
A.  B.  did  no  act  by  which  he  assented  to 
the  variation  or  adopted  the  new  com- 
pany: Some  time  after  the  directors 
agreed  that  nine  of  A.  B.*%  shares  should 
be  cancelled,  and  that  A.  B.  should  re- 
main a  shareholder  for  one.  Held,  that 
A.  B.  was  not  a  contributory  in  reapect 
of  the  nine  shares.    Meier's  ewe. 

voL  16,  p.  888 

6.  Bxeeutors  who,  after  the  death  of  their 
testator,  had  purchased  further  shares, 
held,  as  to  the  Istter,  to  be  contributories 
without  qualification,  though  they  had 
been  trested  as  executors  in  regard  to 
such  further  sharea.  Spenter*e  eate-^ 
Be  NewcaeiUt  Ife.  Banking  Compmn^, 

vol.  17,  p.  208 

6.  Direetors  permitted  a  class  of  dis- 
sentient shareholders  In  an  embarrassed 
company  to  transfer  their  shares  to  the 
company,  under  a  power  in  the  deed, 
upon  payment  of  a  sum  of  money,  which 
it  was  arranged  should  be  paid  to  one  of 
the  directors  in  dischsrge  of  a  debt  due 
from  tha  company.  H  eld,  that  the  trans- 
action  waa  void  as  being  a  benefit  to 
trustees,  and,  on  winding  up  the  com- 
pany, that  the  dissentients  •still  remained 
sharsholders.  /•  re  Cameron^e  Coolbrook, 
^.  BaiUoay  Company,  Ex  parte  Bennett, 

vol.  18,  p.  839 

7.  A  director  of  a  company  is  in  a  very  dif- 
ferent position  from  that  of  an  ordinary 
sharebotdei,  for  having  the  means  of 
seeing  thst  all  the  formalities  of  transfer 
required  by  the  constitution  of  the  com- 
pany are  complied  with,  he  ia  bounds  in 
transferring  his  own  shares,  to  see  to  the 
regularity  of  the  transfer  t  if  he  neglect 
to  do  so,  and  there  be  a  want  of  formality 
therein,  he  remains  a  contributory.  /•  re 
Neweaetk'npan'  Tyne  Marine  Inemranee 
Company,  Em  parte  Bromm,    vol.  19.  p.  97 

8.  A  company,  being  in  an  unpro^perous, 
condition,  its  operations,  accounta, 
•udici,  dividend^  &c.,  being  Sttsp«ode4, 
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and  its  shares  worthless,  the  auditor  sold 
his  shares  to  the  managing  director,  and 
gave  notice,  and  the  transfer  was  entered 
in  the  minute-book  as  approved  by  the 
directors.  The  transfer  was,  in  fact,  in- 
formal. The  Court,  doubting  the  bona 
Jldes  of  the  transaction,  and  seeing  that 
proper  ateps  had  not  been  taken  to  as- 
certain that  all  the  necessary  formalities 
had  been  complied  with.  Held,  that  the 
auditor  was  still  a  contributory.  In  re 
Kewciuife-upoH'Tyne  Marine  Intwrance 
Company,  Ex  parte  Henderson. 

vol.  19,  p.  107 

9.  Where,  after  the  objects  of  a  company 
have  totally  failed,  and  it  is  insolvent, 
and  practically  at  an  end,  other  persons 
are  induced  to  join  the  concern,  and  even 
sign  the  deed,  by  misrepresentations 
made  by  the  directors  as  to  the  flourish- 
ing state  of  the  concern,  they  are  not 
liable  to  be  made  contributories.  Bell's 
ease.  In  re  The  Universai  Provident 
Life  JssoeiatioH,  vol.  22,  p.  35 

10.  The  result  would  be  different,  where 
the  misrepresenutions  are  made  by  the 
proprietors  on  tbe  original  constitution 

'of  tbe  company,  and 'the  question  of  con- 
tribution arises  between  a  number  of 
innocent  shareholders.    Ibid, 

11.  A  director  of  a  joint  stock  company 
proposed  to  retire  from  the  company  and 
be  released  from  all  liability.  The  board 
assented  to  this,  on  his  making  a  loan  to 
the  company.  He  did  so,  and  transferred 
all  his  shares  to  some  of  the  continuing 
directors.  The  Court  held  that  the 
transaction  was  invalid,  and  placed  his 
name  on  the  list  of  contributories  for  the 
whole  of  tbe  shares.  DanielPs  ease.  Re 
The  Universal  Provident  Lift  Association, 

vol.  22,  p.  43 

12.  A.  A  hecame  a  shareholder  and  di- 
rector of  a  company,  on  the  representa- 
tions of  one  of  the  directors,  that  it  was 
in  a  flourishing  condition,  whereas  it  was 
on  the  verge  of  insolvency.  Held,  that 
the  misrepresentation  did  not  relieve 
A,  B.  from  'being  a  contributory.  HolVs 
ease.  Re  Th9  Universal  Provident  Life  As- 
sociation, vol.  22,  p.  48 

18.  There  being  a  disagreement  between 
two  sections  of  directors  of  a  joint  stock 
company,  it  wtis  agpreed  that  one  section 
should  retire,  and  transfer  their  shares 
to  the  continuing  directors.  The  shares 
were  transferred  accordingly,  and  were 
afterwards  again  transferred,  and,  at  the 
date  of  the  winding-up  order,  stood  in 
tbe  names  of  other  persons.  The  Court 
held,  that  the  first  arrangement  was  in- 
valid, and  that  the  retiring  directors  were 
still  contributories,  notwithstanding  the 
subsequent  transfers.  MunVs  ease.  In  re 
The  Universal  Provident  Life  Assurance 
Association,  vol.  22,  p  65 

14.  A  father  voluntarily  transferred  shares 


in  an  incorporated  company  to  his  infhnt 
son.  The  company  was  afterwards  wound 
up  (the  son  being  still  an  infant).  Held, 
that  the  father  was  a  contributor.  Reid'e 
case,  vol.24,  p.  318 

15.  A  father  applied  for  shares  in  a  com- 
pany in  tlvB  name  of  his  son,  and  he  paid 
the  deposit;  the  company,  however,  re- 
fused to  allow  him  to  execute  the  deed 
on  behalf  of  the  son.  Having  done  no 
further  act.  Held,  that  the  father  was  not 
a  contributory.    MaxioelFs  ease. 

vol.  24,  p.  821 

16.  Provisional  directors  entered  into  an 
agreement  to  give  A.  &,  the  projector, 
2,500iL  in  money,  and  2,500/.  in  paid-up 
shares.  The  agreement  did  not  appear 
in  the  deed  of  settlement  which  A.  B. 
had  executed  for  350  of  those  shares. 
Held,  that  the  company  were  not  bound 
by  the  sgreement,  and  although  they  re- 
pudiated it,  still  that  A.  B.  was  liable  un- 
conditionally as  a  contributory  in  I'espect 
of  the  350  shares.  NiekolTs  ease.  Re 
The  Cosmopolitan  Life  Assurance  Company^ 

vol.  24,  p.  639 

17.  Where  a  person  takes  shares  in  a  com- 
pany through  false  representations,  he 
will  not  be  placed  on  the  list  of  con- 
tributories if  the  misrepresentations  be 
made  by  the  company,  but  he  will,  if  thej 
be  made  by  a  third  person.  Ayre's  case^ 
In  re  The  Deposit  and  General  I^fs  As^ 
suranee  Company.  vol.  25,  p.  518 

18.  A  person  was  induced  to  take  shares 
in  a  company  (insolvent  at  the  time)  by 
the  false  statements  contained  in  the 
report  of  the  directors,  and  the  erroneous 
accounts  submitted  by  them  to  tbe 
greneral  meeting.  Having  discovered  the 
company  to  be  insolvent,  he  repudiated 
the  shares.  Held,  that  he  was  not  a  con- 
tributory.   Ibid, 

19.  A.  gave  to  B,  a  cheque  for  501.  to  ob- 
tain fifty  shares  in  a  company.  B, 
applied  for  fifty  shares,  and  they  were 
allotted  to  A.,  and  his  name  was  entered 
in  the  books,  &c.  as  a  shareholder.  It 
did  not  appear  that  anything  had  been 
done  further  than  that  A.  had  refused  to 
sign  the  deed.  Held,  that  not  having 
repudiated  the  shares,  he  was  a  contri- 
butory. Held,  also,  that  a  change  in 
the  company's  books  in  the  number  of 
the  shares  first  allotted  to  B.  did  not 
relieve  him  from  his  liability.  The 
Electric  Telegraph  Company  of  Ireland, 
Cookney's  c€ue.  vol.  26,  p.  6 

20.  Prior  to  the  Joint  Stock  Companies* 
Registration  Act,  an  un-incorporated 
company  was  established,  whose  shares 
passed  by  delivery.  The  Court  (without 
expressing  any  opinion  on  the  legality 
of  the  company)  held,  that  a  holder  of 
shares  at  the  date  of  the  winding. up 
order,  who  was  not  an  original  allottee, 
but  had  purchased  them  and  received 
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dividends,  was  a  contributory;  liberty 
mw  reserred  to  bim  to  move  to  discharge 
the  winding-up  order,  on  the  ground  of 
the  illegality  of  the  company,  Barclay* t 
eate^  in  re  Thi  Mexican  and  South  Ame- 
rieam  Mining  Company,         vol.  26,  p.  1 77 

21.  Shares  in  a  scrip  company  passed  by 
mere  delivery.  Held,  tnat  London 
bankers,  who  had  in  their  hands,  at  the 
date  of  the  winding>up  order,  shares  be- 
longing to  foreign  correspondents,  and  on 
which  they  had  received  the  dividends, 
were  not  contributories.  Finlay  Hodg^ 
9on*t  caae.  In  re  The  Mexican  and  South 
Jmeriean  Mining  Company. 

vol.  26,  p.  182 

22.  Where,  by  false  representations  of  the 
directors  of  a  company,  a  stranger  is  in- 
duced to  take  shares  directly  from  the 
company,  the  transaction  is  not  binding 
in  equity,  and  he  is  not  a  contributory. 
But  if,  by  such  representations  of  the 
directors,  he  takes  them  from  a  third 
party,  he  is  a  contributory.  Duranty's 
COM,  In  re  The  Liverpool  Borough  Bank. 

vol.  26,  p.  268 

23.  The  shares  of  a  company  were  trans- 
ferable by  delivery.  After  the  company 
was  in  difficulties  and  a  few  days  before 
an  order  was  made  to  wind  it  up,  a  share- 
bolder  transferred  his  shares  to  his  fore- 
man. The  Court,  thinking  that  the 
transfer  was  not  bond  Jlde,  Held  that  it 
was  inoperative,  and  that  the  transferor 
was  a  contributory.     LuncTi  ease. 

vol.  27,  p.  465 

24.  A  shareholder,  believing  the  company 
insolvent,  may  get  rid  of  his  liability  by 
a  bona  fide  sale  before  the  winding  up. 
But  where  after  the  company  is  manifestly 
and  publicly  declared  to  be  insolvent, 
and  in  order  to  get  rid  of  his  liability,  a 
shareholder  transfers  his  shares  to  a 
.pauper,  the  transaction  cannot  be  sup- 
ported, and  he  will  be  held  to  be  a  con- 
tributory.   Budd*e  ease.      vol.  SO,  p-  14S 

2A.  A  company  being  in  difficulties,  A.  B., 
a  shareholder,  twelve  months  before  it 
was  ordered  to  be  wound  up,  transferred 
his  shares  to  his  farm  bailiff,  and  the 
transfer  was  entered  in  the  company's 
books.  The  Court,  considering  the 
transfer  not  bond  fidtt^  Held,  first,  that 
A.  B.  waa  a  contributory ;  and  secondly, 
that  the  transfer  in  the  compsny's  books, 
under  *'  The  Companies  Clauses  Act, 
1845,'*  did  not  prevent  his  beint;  made  a 
contributory.  Budd'e  case,  Re  The  Eke- 
trie  Telegraph  Company  ^f  Ireland. 

vol.  SO.  p.  148 

26.  A  shareholder  presented  a  petition  to 
wind  up  a  company :  the  directors,  to 
stifle  inquiry,  bought  him  off  by  taking  a 
transfer  of  his  shares  to  a  nominee  of 
their  own.  The  company  having  been 
ordered  to  be  wound  up  within  two  years 
afterwards,  it  was  held  that  the  transfer 


was  not  bond  fide,  and  that  such  share- 
holder was  a  contributory.  Byre's  easot 
In  re  The  Mitre  Assurance  Company. 

vol.  81,  p.  177 

27.  A.  and  others,  who  all  stood  in  the  same 
position,  were  placed  by  the  Master  of 
the  Rolls  on  the  list  of  contributories. 
^.appealed,  and  the  order  as  to  him  was 
reversed.  Held,  that  it  was  unnecessary 
to  rehear  the  cases  of  the  others,  as  they 
would,  in  chambers,  be  struck  off  Che 
list.  Re  The  National  Assurance  and  In- 
vestment  Association,  Ex  parte  Munday. 

vol.  81,  p.  206 

28.  Dissentient  members  were  allowed  to 
retire  by  resolutions  at  a  general  meet- 
ing, and  upon  terms  which  were  assumed 
to  be  ultra  vires.  Held,  that  the  trans- 
action could  not  be  questioned  by  the 
continuing  shareholders  after  twelve  years 
delay.    Brotherhood^  s  ease- 

vol.  81,  p.  865 

29.  An  executrix,  who  was  also  residuary 
legatee,  held  not  to  be  personally  liable 
as  contributory  in  respect  of  shares  be- 
longing to  her  testatrix,  though  she  had 
received  dividends  for  six  years  and  had 
signed  two  receipts  without  the  qualifi- 
cation ''as  executrix,"  and  had  passed 
her  residuary  account,  treating  the  shares 
as  part  of  the  clear  residue,  it  appearing 
that  formalities  required  by  the  deed  of 
settlement  for  making  her  a  shareholder 
had  not  been  complied  with.  The  Here- 
fordshire  Banking  Company.  Bulmer's  case. 

vol.  ^^f  p.  4S5 

80.  B,  applied  verbally  for  shares  in  a  com- 
pany, and  he  paid  the  deposit  to  the 
secretary  on  his  undertaking  to  return  it 
if  he  did  not  get  the  shares  in  a  few 
days.  The  shares  were  allotted  to  B. 
two  days  after,  and  an  entry  to  that  effect 
was  made  in  one  of  the  company's  books, 
but  no  letter  or  notice  of  allotment  or 
scrip  certificates  had  ever  been  sent  to 
B.t  and  there  was  no  acceptance  or  fur- 
ther act  on  his  part.  Held,  that  he  was 
a  contributory.  The  New  Theatre  Com- 
pany  (Limited).     Bloxam^s  ease. 

vol.  33,  p.  529 

81.  A  person  who  takes  shares  in  a  com- 
pany on  the  faith  of  material  representa- 
tions made  by  the  company,  which  turn 
out  to  be  false,  may  repudiate  them.  Re 
The  Life  Association  rf  England  ( Limited)* 
Biake's  case.  vol.  84,  p.  642 

82.  B.  took  shares  in  a  company  on  the 
faith  of  the  prospectus,  in  which  certain 
persons  were  stated  to  he  directors,  and 
relying  on  the  statement  of  the  agent  of 
the  company  that  the  London  share  list 
was  closed.  Both  these  statements  were 
false.  He  repudiated  the  shares,  and  the 
directors  acquiesced  therein.  Held,  that 
he  was  not  a  contributory.    Ibid. 

33.  A  company  being  in  difficulties,  A.  B. 
gave  C.  D.  30/.  to  take  a  transfer  of  his 
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aharei,  and  the  transfier,  whick  stated 
i falsely)  that  C.  D,  had  paid  A,  B.  261, 
for  the  shares,  was  duly  registered.  About 
a  year  afterwsrds,  the  company  was  or« 
dered  to  be  wound  up.  Held,  that  A.  B. 
was  not  a  contributory.  Re  Hqfod  Lead 
Mndng  Company,     SlaUr'e  ease. 

vol.  35,  p.  891 

84.  The  prospectus  of  a  company  stated, 
that  the  capital  consisted  of  15,000  shares 
of  10/.  each;  first  issue  10,000  shares. 
jtf.  B.  applied  for  shares,  which  were  al- 
lotted to  him.  Held,  that  A.  B,  could 
not  resist  being  put  on  the  list  of  con- 
tributoriesy  on  the  ground  that  less  than 
900  shares  had  ever  been  taken.  Re  The 
Enfflish,  4«.  Rellmg  Stock  Compamy.  Ly- 
on'e  eaee.  vol.  85,  p.  646 

85.  Shares  were  allotted  to  A.  B*  at  a  meet- 
ing of  three  directors,  and  before  the 
number  necessary  to  form  a  quorum  had 
been  determined.  Held,  that  A.  B,  could 
not,  upon  the  company  being  wound  up, 
insist  that  the  allotment  to  him  was  in- 
valid.   Ibid. 

86.  Alteration  of  the  artidea  of  associa- 
tion of  a  compsny  between  an  applica- 
tion for  shares  and  their  allotment.  Held 
not  to  invalidate  the  allotment,  such  al- 
teration being  made  under  the  authority 
of  the  **  Companies  Act,  1862,"  and  the 
objects  of  the  company  not  being  thereby 
altered.    Ilfid, 


CONVERSION. 
{See  Conversion  op  Assbts.] 

1.  A  testator  directed  his  trustees  to  invest 
his  personal  estate,  as  soon  after  his 
death  as  a  convenient  purchase  could  be 
found,  in  a  real  estate,  and  settle  it  ac- 
cording to  certain  limitations.  These 
limitations  having  become  exhausted  be- 
fore the  personal  estate  had  been  in- 
vested: Held,  that  the  heir  at  law  of  the 
testator  was  not  a  necessary  party  to  a 
suit  to  have  the  rights  to  the  fund  de- 
clared.   Hereford  v.  Ravenhill. 

vol.  1,  p.  481 

2.  A  sum  of  money  directed  to  be  invested 
by  an  executrix  '*  in  land  or  some  other 
securities,"  for  the  benefit  of  one  for  life, 
with  remainder  to  his  children,  *'but  in 
failure  of  these,  to  A.  and  his  heirs 
for  ever,"  and  which  had  not  been  in- 
vested in  land,  held  to  have  been  origi- 
nally impressed  with  the  character  of  real 
estate;  but  by  the  subsequent  dealing 
therewith  bv  the  parties  beneficially  in- 
terested, to  have  acquired  the  quality  of 
personalty,     Cookson  v.  Reay, 

vol.  5,  p.  22 
8..  A  testator  directed  his  trustees,  with  the 
consent  of  his  widow,  to  invest  his  per- 
sonal estate  in  freehold,  leaeehoid,  or  copy- 
hold messuages,  tenements,  or  heredita- 


ments, and  aettle  diem  upon  certain 
trusts  which  were  applicable  to  realty. 
Held,  that  a  conversion  into  real  estate 
was  intended*    Hereford  v.  Rat>enkilL 

voT.  5,  p.  51 

4.  A  testator  gave  his  daughter  a  sum  of 
money,  and  directed  his  executors,  ^  as 
Boon  as  (Convenient  after  his  deceaae,  to 
purchase  an  estate,"  and  when  she  at- 
tained twenty-one,  she  was  to  receive  th« 
money  if  the  land  was  not  bought.  There 
was  a  gift  over.  The  estate  was  not  pur- 
chased, and  she  invested  the  money  in 
the  funds.  Held,  on  the  daughter's 
death,  that  the  money  was  impreaied 
with  the  character  of  realty,  and  pasaed 
as  auch.    Simptom  v.  Aekuwih, 

vol.  6,  p.  412 

5.  Held,  upon  the  construction  of  a  will, 
that  the  real  esute  had  not  been  con- 
verted out  and  out.    Hopkinton  v.  BIUb. 

vol.10,  p.  169 

6.  A  testator  gave  his  residuary  real  and 
personal  estate  to  his  wife  for  life,  and, 
after  her  death,  he  gave  '*  full  power"  to 
his  executors,  their  heirs  or  assigns  to 
collect  all  his  property  together,  and  aell 
the  houses  and  other  estates,  and  convert 
into  money  his  funded  property,  and  then 
to  pay  ceruin  legacies ;  then  the  whole 
of  his  property  was  lo  be  divided  amongst 
his  twelve  first  cousins.  Held,  on  the 
context,  that  the  real  estate  ought  to  ba 
considered  as  converted  into  personalty. 
BurreU  v.  Batkerjield.         vol.  11,  p.  525 

7.  A  testator  devised  his  real  estates  to  A, 
B.,  in  trust  to  sell  and  pay  ofi'all  incum- 
brances thereon,  and  stand  possessed  of  the 
residue  **as  part  of  his  personal  eatate." 
He  bequeathed  his  personal  estate  to  the 
sajne  persons,  in  trust  to  convert,  and 
with  the  produce  thereof  and  of  the  sales 
of  his  real  estatea  to  pay  his  debts,  8ec., 
and  the  legacies,  and  to  pay  the  reaidue 
to  whom  be  should  give  the  same  by 
codicil.  He  made  no  gift  of  the  residue. 
Held,  that  of  the  surplus,  the  part  aris* 
ing  from  realty  belonged  to  the  heir,  and 
that  from  the  personally  to  the  next  of 
kin.   Shailcrostv,  Wright,  vol.  12,  p.  505 

8.  A.  and  B,  had  conflicting  claims  to  a 
freehold  estate.  A,  proposed  that  the 
estate  should  be  sold  as  soon  as  possible, 
and  the  produce  divided  between  them, 
and  that  until  the  aale,  a  Receiver  should 
be  appointed  to  divide  the  rents  in  the 
satne  proportions.  This  was  accepted  by 
B.  Before  the  sale,  which  was  post- 
poned, >!.  died  intesute.  Held,  that  the 
property  had  been  converted  into  per- 
sonalty,, and  that  A,'%  next  of  kin,  and 
not  his  heir,  were  entitled.  Hardey  v. 
Hawkihato,  vol.  12,  p.  552 

9.  In  such  cases  the  efTect  of  the  act  is  to 
be  considered,  and  not  the  intention  as 
affecting  the  real  and  personal  repre- 
senutives.    Ibid. 
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10.  A  tertatriz  gave  ber  real  and  penonal 
flsuta  to  thre*  tniatecs»  upon  trust,  as 
soon  as  they,  in  their  discretion,  should 
think  most  advantageous,  to  sell  and 
convert  into  money  her  real  estate,  and 
pay  her  debta  and  legacies.  She  gave 
the  reaidue  of  her  estate  and  effects  to 
ber  son  /.  B.  Held,  that  /.  B.  took  the 
residue  of  the  realty  in  the  character  of 
personalty.     GrUsbach  v.  Fremantle. 

voL  17,  p.  814 

11.  J.  B.  who  was  one  of  the  trustees,  paid 
the  debta  and  legacies,  except  one  an- 
nuity, and  remained  in  poasession  six- 
teen  years  and  died  intestate.  Held 
(having  regard  to  his* acts,  and  notwith- 
standing he  was  both  co- trustee  and 
owner),  that  the  property  was  re-con- 
verted into  realty  and  passed  to  his  heirs. 

12.  Where  real  estate  is  bequeathed  in  the 
character  of  penonaltv,  and  it  ia  enjoyed 
unconverted  by  the  legatee,  alight  cir- 
cumstances are  sufficient  to  raise  a  pre- 
snmption  that  he  haa  elected  to  retain  it 
as  realty.  In  tbe  absence  of  any  other 
arcumstances,  the  fact  that  a  person  ha«, 
for  a  great  length  of  time,  preserved  the 
property  in  its  actual  state,  will  be  suffl- 
cieot  to  induce  the  Court  to  come  to  this 
conclusion.    Disam  v.  Gajffere. 

vol.17,  p.  488 
1&,  jt,  B.9  being  entitled  to  an  undivided 
share  in  a  reid  estate  impressed  with  the 
character  of  personalty,  retained  posses, 
sion  for  between  two  and  three  years,  and 
died  without  having  said  or  done  any- 
thing to  indicate  an  intention  to  recon- 
vert. Held,  that,  at  his  death,  it  was 
personalty.  Ibid, 
14  The  owner  of  an  estate,  after  having 
devised  it  to  an  infant,  agreed,  under 
compulsion,  to  sell  a  portion  of  it  to  a 
railway  company.  The  owner  having 
died  before  the  completion  of  the  pur- 
chase, without  having  altered  his  will. 
Held,  that  his  executors,  and  not  the 
devisee,  were  entitled  to  the  purchase- 
money.  Jte  MoHchgtier  and  Samtkport 
RaUwaff,  voL  19,  p.  365 

15.  Two  persons  seised  of  freeholds  agreed 
to  carry  on  business  in  partnership  upon 
the  premises  for  fourteen  years,  and  that 
if  either  died  during  that  term  the  sur- 
vivor should  purchase  the  freeholds  at  a 
stated  price.  The  fourteen  years  having 
expired,  they,  by  parol  agreement,  con- 
tinued tbe  partnership  *'on  the  old 
terms."  One  afterwards  died  intestate. 
Held,  that  tlie  stipulation  as  to  purchase 
was  binding,  and  that  the  freeholds  were 
converted  into  personal  esute,  and  did 
not  pa«  to  the  heir.    E$Mt  v.  E9»ex. 

vol.  20,  p.  442 

.  16.  Subject  to  tbe  debts,  &c.,  real  estates 

were  devised  to  A.    They  were  all  aold 

in  an  administration  suit,  to  which  the 


devisee  was  a  party.  After  payment  of 
the  debts,  &c:  there  remained  a  warn  in 
Court  at  the  death  of  the  devisee.  H^d, 
that  it  waa  of  the  character  of  real  estate, 
and  passed  to  her  heir.     C^okt  v.  DemUy, 

vol  22,  p.  lOrf 

17.  A,  B.  was  entitled  to  two- thirds  of  an 
estate  directed  to  be  converted  into  per- 
sonalty. Held,  that  it  had  not  been  r«- 
cotwerUd  into  realty  by  acta  of  A,  B, 
done  independently  of  the  person  entitled 
to  the  other  one-third.  BoiUwmp  v.  Badm 
elift,  vol.  2jS,  p.  163 

See  Meredith  v.  Fiek,     voL  23,  p.  659 

18.  A  testator  empowered  his  trustees  to 
sell  his  real  eatate,  and  directed  it,  **  for 
the  purpose  of  distribution,"  to  be  con- 
sidered personsl  estate.  He  then  gave 
it  and  his  personal  estate  to  certain  per- 
sons, with  an  ultimate  limitation  to  "  his 
own  right  heirs  and  next  of  kin,  accord- 
ing to  the  respective  natures  and  quali- 
ties thereof."  Tbe  prior  limitations 
having  failed,  held,  that  there  was  no 
absolute  conversion,  but  that  the  heir  at 
law  took  the  produce  of  the  realty.  Ed- 
wards V.  Tuek,  vol.  23,  p.  268 

19.  Where  a  testator  directs  a  sale  of  his 
real  estate  for  purpoaea  which  wholly  fail, 
the  heir  takea  it  aa  realty ;  but  if  the 
failure  be  only  partial,  he  takea  it  as  per- 
sonalty.   Bagtter  v.  FackerelL 

vol.  26,  p.  469 

20.  A  testator  devised  real  esutes  to  trus- 
tees,  in  trust  to  sell  and  inveat,  and  pay 
the  dividends  to  bis  wife  for  life,  and  at 
her  death  to  transfer  the  principal  to  a 
charity.  The  gift  to  the  charity  being 
void,  held  that  there  was  a  complete  con- 
version of  the  realty  into  personalty,  and 
that  (subject  to  the  life  estate)  the  heir 
of  the  tesutor  took  the  produce  in  the 
character  of  personalty,  and  that,  on  the 
heir's  death  inteatate,  it  passed  to  his 
legal  persona]  representatives,  and  not  to 
his  heir-at-law.     WiUon  v.  CoU$, 

vol.  28,  p.  215 

21.  A  testator  devised  his  real  and  personal 
estate  to  trustees,  upon  trust  *'  to  divide 
and  distribute"  it  equally  between  At 
B,  and  C.  And  he  authorized  hia  true* 
tees  to  sell  all  or  any  part  of  his  property, 
as  they  should  think  best,  for  the  pur- 
pose of  dividing  the  same.  Held,  that, 
in  the  sbsence  of  the  exercise  of  the 
power,  the  will  did  not  convert  the  real 
estate  into  personalty.  l,ucas  v.  Brundretk, 
(No.  1.)  vol.  28,  p.  278 

22.  When  an  heir-at-law  seeks  to  have  a 
contract,  entered  into  by  his  ancestor,  car- 
ried into  effect  for  his  benefit,  he  must 
shew  that  there  was  a  binding  contract  at 
the  death  of  the  ancestor,  and  one  which 
could  be  enforced  against  an  unwilling 
purchaser.     Garnett  v.  Aeton. 

vol.  28,  p.  %^9 
28.  A  tesutor  gave  to  his  children,  in  sue- 
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cession,  the  option  of  purchasing  his  real 
estate,  and  in  the  meanwhile  the  rents 
were  to  be  divided  equally  between  them. 
Before  an  option  had  been  exercised,  and 
while  some  of  the  children  were  still  in- 
fants, a  corporation  purchased  part  of  the 
property  for  public  improvements  under 
compulsory  parliamentary  powers.  Held, 
that  the  shares  of  children  who  had  died 
infants  remained  real  estate,  until  the 
option  had  been  exercised,  and  that  in 
the  meanwhile,  the  income  of  the  pur- 
chase-money belonged  to  their  heir-at- 
law*  The  City  qf  London  Improvement 
Act,  Em  parte  Hardy.  yol.  80,  p.  206 

24^  Commissioners  haying  compulsory 
powers  to  purchase  lands  gave  notice  to 
owner  of  freeholds  of  taking  them,  and 
to  treat.  He,  in  reply,  stated  the  price 
he  was  willing  to  take,  but  he  died  before 
the  acceptance  of  the  offer.  The  pur- 
chase was  afterwards  completed  at  that 
price.  Held,  that  the  real  estate  had 
not  been  converted  into  personalty  at 
the  death  of  the  owner,  and  that  the  pur- 
chase-money belonged  to  his  heir-at-law. 
Re  Battereea  Park  Acte,      vol.  82,  p.  591 

25.  Freeholds  in  which  a  lunatic  was  inte- 
rested were  taken  corppulsorily  by  a  com- 
pany, and  the  purchase- moneys,  which, 
under  the  act  of  parliament,  ^ere  liable 
to  be  invested  in  land,  was  paid  into 
Court  and  laid  out  in  the  government 
funds.  The  existence  of  the  fund  was 
overlooked,  and  it  went  on  accumulating. 
A.  B,,  who  bc^came  tenant  in  tail  in  pos- 
session, with  immediate  remainder  to  her 
in  fee,  by  her  will,  devised  her  real  estate 
and  bequeathed  *'  all  such  capital  stock 
and  moneys  as  she  should  be  possessed  of 
or  interested  in  at  her  death  in  the  pub- 
lic, government  or  parliamentary  funds," 
but  she  expressed  no  further  intention  as 
to  conversion.  Held,  that  the  principal 
fund  passed  as  real  estate  and  the  accu- 
mulations as  personal  estate.  Dixie  v. 
Wright.  vol.  32,  p.  662. 

26.  A  real  estate  was  devised  to  two  trus- 
tees to  sell  and  divide  the  produce  be- 
tween A.,  B,  and  C.  The  trustees  being 
dead,  A.  entered  into  possession  and  re- 
ceived the  rents  for  three-and-a-half 
years,  accounting  to  B,  and  C  for  their 
shares.  A,  then  died,  and  at  his  death 
the  estate  remained  unsold.  Held,  that 
there  had  been  no  reconversion,  but  that 
the  estate  in  equity,  retained  its  cha- 
racter of  personalty.     Brown  v.  Brown. 

vol.  83,  p.  399 
27*  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in'  trust  to  raise  an 
annuity  for  his  widow,  and  invest  the 
surplus,  and  after  her  death,  he  directed 
a  sale  of  his  real  estate,  and  declared 
that  the  produce  "should  be  deemed  to 
be  part  of  his  personal  estate,  and  should 
be  subject  to  the  disposition"  of  his 
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personal  estate,  which  he  gave  to  hii 
children.  Held,  that  the  realty  was  con- 
vened into  personalty  only  for  the  pur- 
poses of  the  will,  and  that  the  heir  of  the 
testator  was  entitled  to  so  much  of  the 
real  estate  as  had  lapsed  by  the  death  of 
a  child  in  the  tesutor's  lifetime.  Bed- 
ford V.  Bedford,  vol.  85,  p.  584 


CONVERSION  OF  ASSETS. 

XSee  Devastavit,  Perishable  Pro- 
perty, Life  Tenant  and  Remainder- 
man.] 

1.  A  receiver  had  been  appointed  of  the 
testator's  estate,  part  of  which  waa  in 
India^  and  it  having  become  necessary  to 
have  it  remitted,  Held,  that  the  proper 
course  was  to  refer  it  to  the  Master,  to 
inquire  what  would  be  the  most  advan- 
tageous course  for  receiving  and  remit- 
ting it  to  England.    Keys  v.  Keys. 

vol.  1,  p.  425 

2.  Part  of  a  testator's  assets  consisted  of  a 
promissory  note.  The  executor,  though 
requested  by  the  parties  interested  so  to 
do,  neglected  to  get  it  in  ;  and  about  two 
years  afterwards  it  was  lost  by  the  insol- 
vency of  the  debtor.  Held,  that  the  exe- 
cutor was  personally  liable.  Caney  v.  Bond. 

vol.  6,  p.  486 
8.  Liability  of  executors  who  were  directed 
to  buy  an  estate  within  twelve  months, 
which,  though  able,  they  neglected  to 
do,  whereby  the  trust  thereof  failed, 
qu^re.     Upjohn  v.  Upjohn.     voL  7,  p.  59 

4.  Executors  directed  to  convert  and  invest 
the  testator's  property,  allowed  it  to  be 
enjoyed  in  specie  bv  the  tenant  for  life. 
Three  years  after  her  death  they  ac- 
counted for  the  value,  and  paid  it  into 
Court.  Held,  that  they  ought  to  pay 
interest  from  the  death  of  the  tenant  for 
life  to  the  day  of  such  payment.  Maeken- 
tie  V.  Taylor.  vol.  7,  p.  467 

5.  The  Master  of  the  Rolls  (fdllowing 
Dimes  v.  Scott,  4  Ruse.  195  ;  Taylor  v. 
Clark,  1  Hare,  161 ;  and  Sutherland  ▼. 
Cooke,  i  Colly.  508;  in  opposition  to 
Douglas  V.  Congreve,  1  Keen,  410,  and 
other  cases),  held,  that  a  tenant  Tor  life 
of  a  residue  was  entitled,  during  the  first 
year,  to  the  dividends  on  so  much  3  per 
cents,  as  would  have  been  produced  by 
the  conversion  of  the  property  at  the  end 
of  that  year.     Morgan  v.  Morgan, 

vol.  14,  p.  72 

6.  Executors  were  ordered  to  sell  canal 
shares  before  the  14th  of  July,  1838. 
They  did  not  sell  them  until  1 836,  and 
a  great  loss  occurred.  Held,  that  they 
were  personally  liable  for  the  loss.  Da» 
venport  V.  Stafford.  vol.  14,  p.  319 

7.  Where  executors  have  neglected  to 
realize  assets,  which  are  outstanding  upon 
an  improper  investment,  there  is  no  fixed 
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Eeriod  at  which  the  los«  is  to  he  calcu- 
kted.  It  depends  on  the  particular  na- 
ture of  the  property  and  the  evidence 
affecting  it.    Hughu  v.  Empion. 

vol.  22,  p.  181 

8.  Losses  occurred  hy  the  non-sale  of 
Oifttai  Palace  shares,  which  were  at  a 
premium  at  the  testator's  death,  but  sub- 
sequently fell  to  a  discount.  The  exe- 
cutors were  charged  by  the  certificate 
with  the  value  at  the  end  of  two  months, 
but  the  Court  varied  the  certificate,  to 
twelve  months.    Ibid, 

9.  By  a  marriage  settlement,  a  debt  due 
from  J.  was  assigned  to  J.  and  B*,  upon 
trast,  "with  all  convenieot  speed,"  to 
get  in  and  invest  in  Consols.  For  two- 
and-a-half  years  B.  took  no  steps  to  get 
in  the  money,  and  J.  then  became  bank- 
rupt. Held,  that  B.  was  responsible  for 
the  loss.    Gnme  v.  Price,     vol.  26,  p.  103 

10.  A  testator  died  in  1834,  having  directed 
bis  executors  and  trustees,  "  so  soon  as 
convenient  after  his  decease,  to  sell"  his 
freehold  inn#  They  attempted  to  sell  in 
1836,  and  were  offered  900/.,  which  they 
refused.  The  property  became  greatly 
depreciated  by  a  railway  opened  in  1843, 
and  it  still  remained  unsold  in  1859. 
Held,  that  the  trustees  were  liable  for 
the  difference  between  900/.  and  the 
produce  of  a  present  sale.     Fry  v.  Fry. 

vol.  27,  p.  144 

11.  Executors  must  be  allowed  a  reason- 
able time  for  breaking  up  a  testator's 
domestic  establishment  end  discharging 
his  servants.  Two  months  held  not  to  be 
an  unreasonable  delay,  having  regard  to 
the  circumstances.  Field  v.  Peekett. 
(No.  3.)  vol.  29,  p.  576 


CONVEYANCE. 

[&«  Vendor  and  Purchaser  (Convey- 
ance).] 

1.  The  Plaintiff*  by  one  contract  purchased 
an  estate  and  a  judgment  for  1,000/. 
Held,  that  he  was  entitled  to  apportion 
the  purchase- money  between  the  estate 
and  the  judgment,  and  to  have  separate 
conveyances  of  each.    Clark  v.  May. 

vol.  16,  p.  273 

2.  An  estate  was  sold  in  a  suit  to  raise  a 
charge  which  was  paramount  to  some 
annuities  subsequently  charged  on  the 
estate.  The  annuitants,  who  were  parties 
to  the  suit,  impeached  the  validity  of  a  re- 
settlement of  the  estate,  intermediate  be- 
tween the  charge  and  the  annuities.  The 
conveyance  to  the  purchaser  proceeded, 
in  some  measure,  on  the  re-settlement. 
Held,  that  the  annuitants  were  necessary 
parties  to  the  conveyance,  and  were  bound 
to  join  in  it,  but  without  prejudice  to  any 
rights  they  might  have  against  the  pur- 
chase-money, in  case  they  should  be  able 

VOL.  xxxvi  — 1, 


to  impeach  the  validity  of  the  re-settle- 
ment.    Sullivan  v.  Sullivan* 

vol.  28,  p.  102 

CO-PLAINTIFFS. 

1.  One  of  two  Co-plaintiffs,  who  had  autho- 
rized the  institution  of  a  suit,  refused  to 
proceed  therein.  The  other  Plaintiff  ob- 
tained, on  motion,  an  order  to  amend  by 
making  him  a  Defendant,  and  to  pay  the 
costs.     Brown  v.  Sower,       vol.  3,  p.  698 

2.  Parties  in  the  same  interest  with  the 
Plaintiff,  not  joining  as  Co-plaintiffs,  are 
not  entitled  to  the  costs  of  a  suit,  which 
as  to  their  interests  b  successful.  £«g- 
land  V.  Downs.  vol.  6,  p.  279 

3.  Co-plaintiffs  must  act  together,  and  can- 
not take  inconsistent  proceedings.  fFed- 
derbum  v.  Wedderbum,      vol.  17,  p.  158 

COPY. 

[See  Abstract,  Office  Copt.] 

COPYHOLDS. 

1.  Independently  of  the  4  &  5  Viei.  e.  35, 
s.  85,  this  Court  has  no  jurisdiction  to 
direct  the  partition  of  copyholds,  nor  of 
customary  freeholds.    Jope  v.  Morehead. 

vol.  6,  p.  213 
Dillon  V.  Cojppin.  vol.  6,  p.  217,  n. 

2.  A.  mortgaged  copyholds  to  fi.  by  a  de- 
posit of  a  copy  of  his  admission.  A, 
died,  and  his  heir  mortgaged  them  to  C. 
by  deposit  of  a  copy  of  his  own  admis- 
sion. C.  afterwards  sold  and  conveyed 
the  estate  to  D.  D.  had  notice  of  ^.'s 
security.  Held,  that  it  was  unnecessary 
to  determine  whether  C.  took  with  notice 
of  fi.*s  incumbrance,  as  by  the  deposit 
he  could  take  only  such  interest  as  the 
heir  could  give,  namely,  his  interest  sub- 
ject to  the  equitable  charge  of  the  an- 
cestor ;  and  secondly,  that  the  convey- 
ance to  D.  was  void  as  against  B.  Tylee 
V.  Webb.  vol.  6,  p.  552 

8.  A  copyhold  was  devised  to  A.  for  life, 
with  power  afterwards  to  the  executors 
to  sell.  A,  was  admitted,  and  after  her 
death  the  executors  sold  to  B.  B.j  be- 
fore admittance,  devised  the  copyholds. 
He  was  afterwards  admitted,  and  died 
without  republishing  his  will.  Held,  that 
(under  the  old  law)  6.  at  the  date  of  his 
will  had  an  equitable  and  devisable  in- 
terest, and  not  an  inchoate  legal  right  $ 
and  secondly,  that  the  devise  was  not  re- 
voked by  his  subsequent  admittance. 
Seaman  v.  Woods.  vol.  24,  p.  372 

4.  By  agreement  between  the  lord  and  the 
copyholders,  waste  lands  of  the  manor 
were  enclosed  and  allotted.  Held,  that 
the  allotments  taken  by  the  copyholders 
were  of  freehold  tenure.    Payne  v.  Ryder. 

vol.  24,  p.  151 
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6.  The  vendor  of  b  copyhold  estate  enfran- 
chised under  *'  The  Copyhold  Act,  1862/' 
is  not  boilnd  to  shew  the  lord's  title.  Kerr 
7.  Pawton.  yol.  25,  p.  39  i 

0.  After  the  passing  of  *'The  Copyhold 
Act,  1841,"  and  *<The  Copyhold  Act, 
1862,*'  but  before  ■*  The  Copyhold  Act, 
1858,"  an  agreement  was  entered  into 
for  the  sale  of  a  copyhold  estate,  togetlier 
with  the  timber  '*  and  all  appurtenances 
to  the  same  hereditaments  belonging," 
aa  soon  as  the  same  should  become  free- 
hold, under  an  agreement  of  the  vendor 
to  use  his  best  endeavours  to  enfranchise. 
An  enfranchisement  was  effected  under 
the  second  act,  reserving  the  minerals  to 
the  lord.  Held,  that  the  contract  had 
reference  to  the  provisions  in  those  acts 
relative  to  minerals,  &o.,  and  that  the 
purchaser  must  complete  notwithstand- 
ing this  reservation.    Ibid. 

7.  A  custom  of  a  copyhold  manor  to  grant 
the  demesne  lands  by  copy  for  lives  is 
destroved  by  the  grant  by  the  owner  in 
fee  of  a  lease  from  year  to  year  as  to 
such  lands,  and  they  will  thereby  become 
severed  from  the  ma&or,  and  thenceforth 
cease  to  be  part  of  the  demesne.  But 
such  a  grant,  by  a  person  having  a  limited 
interest,  as  by  a  lord  farmer,  has  that 
operation  only  during  the  continuance  of 
his  estate.  The  creation  of  a  tenancy  at 
will  will  not  affect  such  a  aeverance,  and 
therefore  where  a  lord  farmer  created  a 
tenancy  from  year  to  year,  without  the 
concurrence  of  his  mortgagee,  it  was  held 
that,  as  against  the  mortgagee,  the  tenant 
held  only  at  will,  and  Uiat  therefore  no 
severance  had  thereby  been  created.  Ex 
parte  Lord  Heniejf,  Rt  The  London  and 
South' WnUm  Railway  Act,  1850. 

vol.  29,  p.  811 

8.  A  deed  to  bar  an  equitable  estate  tail 
of  copyholds  must  be  entered  on  the 
court  rolls  of  the  manor  within  six 
months  after  the  execution  thereof,  or 
otherwise  it  will  have  no  operation  under 
the  8  &  4  ffilL  4,  c.  74.  Honywood  v. 
Fotttr,    (No.  1.)  voL  80,  p.  1 

0.  Quati  contingent  remainders  of  copy- 
hold herediuments  held  protected  from 
destruction  by  the  estate  of  the  lord. 
PiekersgiU  v.  Grey,  vol.  80,  p.  852 

10.  Whether  two  fines  were  payable  to  the 
lord  on  the  admission  of  the  new  trustee 
^Hiera,  but  semble  not  PaUrtan  v.  Pa- 
iertoH,  vol.  35,  p.  506 


COPYRIGHT. 

[See  Copyright  op  DtsioM.] 

1.  A  work  consisting  partly  of  compilations 

end  selections  fi^m  former  works  and 

partly  of  original  compositions  may  be 

the  suUect  of  copyright. 

The  Defendant  naving  published  a  book 


consisting  of  matter  pirated  firom  the 
Plaintiffs'  work,  intermixed  with  original 
matter,  the  Court,  without  waiting  till 
the  whole  of  the  pirated  parts  oould  be 
ascertained,  enjoined  the  Defendant  from 
publishing  his  book  containing  any  ar* 
tides  pirated  from  the  Plaintifh*  work. 
Lewk  V.  FuUartoa.  vol.  t,  p.  tf 

2.  The  Defendant  was  one  of  the  proprie- 
tors and  the  editor  of  a  weekly  penodi- 
cal,  called  Houuhold  Words,  Held,  on  a 
dissolution  of  the  partnership,  that  be 
was  not  justified  in  advertising  that  the 
publication  wonld  be  diacontinued  s  for 
that  the  right  to  use  the  name  most  be 
sold  for  the  benefit  of  ell  the  psrtnen,  it 
being  part  of  the  partnership  asseu. 
But  held,  that  he  might  advertise  the 
discontinuance  of  the  publication  aa  re- 
garded himself.    Bradbary  v.  Diekem, 

voL  27,  p.  68 


COPYRIGHT  OF  DESIGN. 

1.  Distinction  between  the  two  acta  relat- 
ing to  the  copyright  of  design  (5  &  6 
Fict.  c.  100,  and  the  6  &  7  Viet.  c.  76). 
The  first  applies  to  new  designs  for  the 
ornamentation  of  articles,  the  second  to 
new  designs  of  articles  of  utility.  Jfind^ 
over  V.Smith.  vol.  32.  p.  2D0 

2.  A  desigu  of  a  carriage  was  registered 
under  the  6  &  7  Fict  c.  75.  The  in- 
ventor claimed  four  things  as  new,  and 
as  conducive  to  the  "  utility"  of  the  de. 
sign.  There  was  no  novelty  as  to  three 
of  them,  and  they  did  not  contribute  to 
the  **  utility."  The  fourth  tended  to  ita 
utilitv,  but  was  the  mere  extension  of  a 
well'Known  principle.  Held,  that  the 
claim  to  monopoly  could  not  be  sup- 
ported under  the  above  act,  and  that  the 
design  was  not  protected  under  the  for- 
mer act  {5  8t6  Fict,  c.  100),  as  an  orna- 
mental  design,  it  not  having  been  regie- 
tered  under  that  act.    Ibid. 


CORPORATION. 

1.  The  new  corporations  succeed  to  the 
debts  and  duties  of  the  old  corporations, 
whose  place  they  now  occupy,  as  well  as 
to  their  estates,  property,  and  righu, 
and  when  the  new  corporation  was  made 
party  to  a  suit  in  respect  of  a  breach  of 
trust  committed  by  their  predecessors,  it 
was  held  that  they  were  not  entitled  to 
costs.    Attorney 'General  v.  Kerr, 

vol.  2,  p.  420 

2.  Generally,  a  charitable  gift  muat  be  ac- 
cepted according  to  the  declared  inten- 
tion of  the  giver ;  but  a  corporation  not 
being  bound  to  accept  an  accession  to 
its  foundation,  may  consent  to  receive  it 
with  qualifications,  which  may  be  col- 
lected either  firom  documents,  or  con- 
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slant  uMge  adopted  at  the  time  and 
penevered  in  downwards.  The  At- 
Unujf^OengrtU  ▼.  The  Drmpera^  Cotipaujf. 

▼ol.  6,  p.  882 

9,  Liability  of  the  new  municipal  coqxi- 
rations  and  the  ratepayers  of  their 
boroughs  for  the  breaches  of  trust  of 
the  old  corporations,  and  the  costs  of 
obtaining  reidreas.  The  AUorney-Gentral 
V.  The  Corporaiiom  ^  Isioetter, 

vol.  9,  p.  646 

4.  The  borou^  fund  created  under  the 
Municipal  Corporation  Act  (5  &  6  fVilL 
4,  c.  7€)  is  a  trust  fund,  and  this  Court 
has  audiority  and  jurisdiction  to  compel 
the  parties  who  receive  and  apply  the 
ftind  to  account  for  the  sums  they  re- 
ceive, and  the  application  of  them.  The 
Atterme^-Gemerml  v.  The  Corparaiion  of 
Ueh/leU,  voLll,p.  120 

6.  Difficulties  in  dealing  with  the  assur- 
ances of  a  quaei  corpoiate  body  liable 
to  fluctuations  as  to  its  members. .  The 
Mmeheeter,  Sh^td^  Sfc,  HaUway  Com. 
poay  ▼.   The   Worheop  Board  of  Health. 

vol  23,  p.  198 

6.  FHmd  facie  a  municipal  corporation  has 
full  power  to  dispose  of  all  its  property, 
like  a  private  individual,  and  it  lies  on 
the  person  alleging  the  contrary  to  esta- 
blish a  trust.  Eean  ▼.  The  Corporatum  qf 
Avon.  vol.  29,  p.  144 

7.  The  Municipal  Corporation  Act  (5  &  6 
Will.  4,  &  76)  enables  the  town  council 
of  boroughs  mentioned  in  tbe  schedule 
to  call  in  question  any  collusive  aliena- 
tion of  the  corporate  property  prior  to 
the  6th  /use,  1835.  The  subsequent  act 
(1  Fict.  G.  78,  s.  49)  enables  the  Crown 
to  grant  charters  to  other  towns,  extend- 
ing to  them  *'  all  the  powers  and  provi- 
sions" of  the  Municipal  Corporation 
Act.  The  Crown  having  granted  such 
a  charter  in  1861.  Held,  that  all  the 
clauses  of  the  first  act  were  applicable, 
and  that  the  right  of  qaestioning  collu- 
sive alienarion  could  be  carried  back  to 
the  date  of  the  charter,  but  not  further. 
MUnmey^General  v.  CerporetUm  rf  Avon 
•tkerwite  Aberavon,  vol.  38,  p.  67 


CORPUS  AND  INCOME. 
iSee  IncomIv  Tenant  for  Life  amo  Re- 

MAIMDEftMAM.] 


COST   BOOK. 

1  In  the  absence  of  express  stipulation, 
the  shares  of  a  co-adventurer  in  a  min- 
ing ooaoem,  conducted  on  the  cost-book 
system,  cannot  be  forfeited  for  nonpay- 
ment of  the  oalb*    Hari  v.  ClaHte, 

vol.  19,  p.  349 

2.  The  lease  of  a  mine  was  taken  by  three 
persons,  who  s greed  to  work  it  on  the 


cost-book  system.  The  Plaintiff,  one  of 
them,  made  default  in  paying  his  calls, 
and  thereupon  die  others  purported  to 
forfeit  his  shares,  and  they  dissolved  the 
partnership,  and  the  mining  operations 
were  thenceforward  prosecuted  without 
any  contribution  or  assistance  from  the 
Plaintiff.  About  a  year  af^er,  there 
'  being  rumours  of  success,  the  Plaintiff 
claimed  to  be  a  partner,  and  three-and*a- 
quarter  years  after  the  exclusion  be  filed 
a  bill  to  obtain  a  share  of  the  property. 
The  forfeiture  being  held  ineffectual,  but 
the  dissolution  valid,  the  Master  of  the 
Roils  was  of  opinion,  that,  having  re- 
gard to  the  speculative  nature  of  mininff 
operationa,  the  Plaintiff  was  not  entitled 
to  a  share  of  the  profits  aa  a  continuing 
partner,  but  only  to  his  share  of  the 
assets  at  the  dissolution,  and  to  the 
profita  subsequently  attributable  to  iu 
employment  in  the  concern.  The  Lords 
Justices  took  a  different  view  of  the 
Plaintiff's  rights.    Hari  v.  Clarke. 

vol.  19,  p.  349 

3.  Observations  as  to  partnerships  con- 
ducted on  the  cost-book  principle.  In 
re  The  Bodmin  United  Minee  Compamy. 

vol.  28,  p.  370 

4k  The  Court  does  not,  without  evidence, 
take  judicial  cognizance  of  the  meaning 
of  the  term  *' cost- book  principle." 
Ibid. 

5.  In  a  company  conducted  on  the  *'  cost- 
book  principle,"  ahareholders  in  arrear 
were,  by  a  general  meeting,  allowed  to 
surrender  their  shares  without  discharg- 
ing such  arrears.  The  Court,  from  the 
practice  of  the  company  in  other  cases, 
inferred  that  this  was  authorized,  and 
held,  that  the  shares  having  been  legally 
surrendered,  the  surrenderors  were  not 
contributories.    Ibid* 


COSTS. 

[See  Chambers,  Charity  (Costs),  Costs 
OF  Administration,  Costs  of  vexa- 
tious Proceedings,  Disclaimer, 
Heir  at  Law,  Issue  at  Law,  Lands 
Clauses  Act  (Costs),  Mortgagor 
AND  Mortgagee  (Costs),  Partition 
Suit  (Costs),  Partnership  Suit 
(Costs),  Petition  (Costs),  Rehear- 
ing, Scale  of  Costs,  Security  for 
Costs,  Severing  in  Defence,  Solici- 
tors' Costs,  Special  Case  (Costs), 
Specific  Performance  (Costs),  Tax- 
ation, Trustees  (Costs),  Trustee 
Relief  Act  (Costs),  Vendor  and 
l^uRCHASER  (Costs),  Winding-up, 
Witness.] 

1.  A  suit  was  instituted  for  administration 
and  to  charge  the  executor  with  interest. 
The  decree  directed  taxatien  of  the  costs 
of  so  much  of  tbe  suit  as  sought  to 
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ebar:!^  interest.  Held,  that  this  com- 
prised also  an  appartionmeni  of  the  ge- 
neral costs  of  the  suit.  Heigfdngion  v. 
Orant,  toL  1,  p.  228 

2.  Defendants  admitted  by  their  answer, 
that  all  persons  interested  were  parties  to 
the  suit,  and  at  the  hearing  objected  for 
want  of  parties,  and  the  objection  pre- 
vailed. Held,  that  having  misled  the 
Plaintiff,  they  ought  to  pay  him  the  costs 
of  the  day.    Price  ▼.  Berrington. 

vol.  2,  p.  285 

8.  Where  a  notice  of  motion  embraces  two 
objects,  and  the  principal  one  fails,  the 
partv  moving  must  pay  the  costs  of  the 
motion.    SiMreh  v.  Young,  vol.  6,  p.  657 

4.  lu  a  suit  to  obtain  the  decision  of  the 
Court  on  a  very  doubtful  will,  the  Plain- 
tiff turned  out  to  have  no  interest.  The 
Court,  upon  making  a  declaration  of  the 
rights,  ordered  the  costs  of  all  parties  out 
of  the  fund.    ThomoMon  v.  Mo»€m. 

voL  6,  p.  77 

6,  A  vendor  filed  a  bill  for  specific  perform- 
ance, alleging  that  the  Defendant  had 
accepted  the  title;  the  Defendant  re- 
sisted it  on  the  ground  that  the  bank- 
ruptcy under  which  the  Plaintiff  claimed 
was  invalid.  Neither  allegation  turned 
out  correct,  and  though  a  good  title  was 
first  shewn  in  the  Master's  office,  the 
decree  was  made  without  costs.  Side- 
botham  v.  Barrington.  vol.  5,  p.  261 

6.  A  sole  Plaintiff,  whose  interest  failed 
pending  a  reference  to  take  the  accounts, 
was  restrained  from  proceeding  further  in 
the  suit,  and  had  no  costs  of  suit.     IhUL 

7*  An  application  was  made,  after  answer, 
for  an  injunction  to  stay  proceedings  at 
law,  and  was  refused.  The  Plaintiff  was 
ordered  to  pay  the  costs,  Barweli  v.  Bar- 
well.  vol.  6,  p.  378 

8.  A  purchaser  under  a  decree,  to  whom  a 
good  title  could  not  be  made,  discharged 
from  hu  purchase,  with  his  costs,  charges, 
and  expenses,  including  the  costs  of  his 
petition  to  be  discharged.  Calvert  v.  God- 
frey, vol.  6,  p.  97 

9.  A  demurrer  for  want  of  equity  and  want 
of  parties,  succeeded  onlv  on  the  latter 
ground.  No  costs  were  given.  Allan  v. 
Houlden.  vol.  6,  p.  148 

(See  Benson  v.  Ha4field.  vol.  6,  p.  546) 

10.  A  bill  for  the  delivery  up  of  securities 
on  which  the  Defendant  had  commenced 
proceedings  at  law,  was  taken  pro  eon- 
fetto.  Held,  that  the  Plaintiff  was  en- 
titled to  the  costs  at  law,  though  the  bill 
did  not  specifically  pray  for  them.  Stan- 
/f  If  V.  Bond,  vol.  6,  p.  428 

11.  The  Plaintiffs  stating  themselves  and 
some  of  the  Defendants  to  be  next-of- 
kin,  filed  a  bill  for  the  administration  of 
a  testator's  estate.  Their  claim  was  dis- 
placed upon  inquiries  directed  by  the 
Court,  and  other  persons,  not  parties  to 
the  cause,  established  their  right,  and 


became  entitled  to  a  large  residue.  The 
case  being  one  of  great  difficulty  and 
doubt,  and  an  investigation  being  abso- 
lutely necessary  for  the  administration  of 
the  estate,  the  Plaintiffs  and  Defendants 
were  allowed  their  costs  out  of  the  fund. 
Johntton  v.  Todd.  vol.  8,  p.  489 

(See  Wedgwood  v.  Adamu,  vol.  8,  p.  1 08 
Merlin  v.  Blagraoe,  vol.  25,  p.  125) 

12.  An  order  for  rehearing  was  discharged 
with  costs,  but  in  the  meantime  the  causa 
had  been  set  down  and  brieft  delivered. 
Held,  that  the  costs  thereof  could  not  be 
included  in  the  order,  and  could  only  be 
given  on  a  rehearing  or  upon  special  ap- 
plication.   Davenport  v.  Stafford, 

vol.  9,  p.  106 

18.  A  petition  to  review  a  taxation  was 
successful,  but  the  petitioner,  not  having 
taken  proper  steps  to  satisfy  the  Taxing 
Master,  when  the  matter  was  in  his  office 
was  ordered  to  pay  the  costs.  Stmrgv  v. 
Dimtdale,  vol.  9,  p.  170 

14.  According  to  the  modem  practice,  the 
Court,  though  it  retains  a  discretion,  ge- 
nerally acts  on  the  rule,  that,  primd/aeUt 
the  unsuccessful  party  is  to  be  charged 
with  the  costs  of  the  suit,  and,  in  the 
present  case,  it  gave  costs  against  an 
unsuccessful  Plaintiff,  though  the  caae 
was  one  of  great  difficulty  arising  out  of 
a  will  and  dependent  on  foreign  law. 
Earl  Helton  v.  Lord  Bridport, 

vol  10,  p.  805 

15.  Where,  under  the  circumstances  of  the 
case,  an  unsuccessful  Plaintiff  is  to  be 
charged  with  the  costs  of  suit,  the  result 
is  not  altered  by  the  additional  fiict,  that 
the  institution  of  the  suit  was  recom- 
mended by  the  Master.    Ibid, 

16.  A  solicitor  acted  for  both  parties  in  the 
matter  of  a  voluntary  settlement,  which 
was  set  aside  for  undue  influence.  He 
was  made  a  Defendant  to  the  suit  for 
that  purpose.  The  Court,  though  ex- 
onerating him  from  culpability  in  the 
matter,  made  him  bear  his  own  costs, 
because  he  had  not  acted  with  proper 
prudence  in  the  matter.  Harvey  v.  Mount. 

vol.  8,  p.  489 
(See  JBdr  parte  Cotton,     vol.  9,  p.  107) 

17.  On  a  fair  question  upon  which  there 
has  been  no  deeition,  the  parties,  in  point 
of  costs,  are  entitled  to  indulgence. 
JVattt  V.  Penny,  vol.  1 1,  p.  485 

18.  Costs  of  a  motion  may  be  given,  though 
not  asked  for,  by  the  notice  of  motion. 
Clark  V.  Jaqnee,  vol.  11,  p.  623 

{^tMertinv,Blagrttve,  vol. 25, p.  125) 

19.  A  petition  was  presented  to  wind  up  an 
incorporated  railway  company,  but  before 
it  had  been  heard,  an  act  passed,  exempu 
ing  such  companies.  No  costs  were  given 
on  dismissing  the  petition.  In  re  Tka 
IHreet  London  and  Portentoutk  Railway 
Company,  vol.  12,  p.  269 

20.  Parties  compromised  the  subject- mat- 
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ter  of  the  suit,  without  providiDs  for  the 
cotti.  Held,  that  the  cause  could  not  be 
afterwarda  heard,  for  the  purpose  of  de- 
termining the  costs  alone,  and  it  was 
struck  out  of  the  paper.  Whalley  ▼.  Lwd 
Stffitld.  vol.  12,  p.  402 

(See  Siwett  v.  Abraham,    yol.  8,  p.  598) 

21.  By  an  interlocutory  order,  the  Defend- 
ant  was  ordered  to  pay  the  Plaintiff  cer- 
tain coats.  The  Defendant  kept  out  of 
the  way,  and  the  Plaintiff,  being  unable 
to  obtain  pajrment,  presented  a  petition 
for  payment  thereof  out  of  rents  in  Court. 
It  waa  a  question  in  the  cause,  whether 
they  belonged  to  the  Plaintiff  or  Defend, 
ant.  The  Court  held,  that  it  could  make 
no  such  order.    Hargrove  T.  Hargrove. 

vol  13,  p.  102 

22.  Refusal  to  refer  to  arbitration  in  pur- 
suance  of  an  agreement  is  not  of  itself  a 
sufficient  reason  for  refusing  costs  to  a 
socceaaful  party.    Lees  ▼.  L^oretL 

▼ol.  14.  p.  250 

23.  Of  the  two  objects  of  a  bill,  one  suc- 
ceeded and  the  other  failed.  The  costs 
not  being  easily  separated,  a  decree  was 
made  without  costs  on  either  side.  Rock" 
date  Canal  ComptMjf  v.  King. 

▼ol.  16,  p.  630 

24.  On  reforming  a  lease  no  costs  were 
giyen  to  the  Plaintiff,  lessor,  because  the 
suit  had  been  occasioned  by  his  error  in 
not  having  the  lease  properly  prepared. 
Mmrraff  v.  Porker.  vol.  19,  p.  305 

25.  The  Plaintiffs  were  ordered  to  pay  to 
the  Defendant  so  much  of  the  costs  **  as 
had  been  occasioned**  by  one  object  of 
the  suit,  and  a  decree  was  made  with 
costs  aa  to  the  other  objects.  The  Taxing 
Master  considered  the  suit  to  be  for  two 
objects,  and  allowed  the  Plaintiff  one- 
half  only  of  the  general  costs  common  to 
both.  Held,  that  he  was  right  Hardy  v. 
HmIL  vol.  17,  p.  855 

26.  Pending  a  foreclosure  suit,  the  mort- 
gagee was  fully  paid.  He,  however, 
made  further  claims  and  brought  the 
cause  to  a  hearing.  His  claims  appear- 
ing unfounded,  he  waa  ordered  to  pay  all 
the  subsequent  costs.    Oregg  v.  Slater. 

vol.22,  p.  814 

27.  In  a  bill  for  an  aceouni,  the  costs  were 
given  to  the  Plaintiff,  although  a  balance 
of  2,000^  was  found  due  from  him  to  the 
Defendant,  the  Plaintiff  having  succeeded 
in  the  substantial  matters  of  litigation. 
Maw  V.  Biggenden.  vol  24,  p.  207 

S8k  Ttie  costs  of  Defendants  dismissed 
pending  the  suit,  on  their  being  ascer- 
tained  to  be  purchasers  for  value  without 
notice,  were  ordered,  at  the  hearing,  to 
be  paid  by  the  principal  Defendants. 
Hughet  V.  Howard.  vol.  25,  p.  575 

29.  Where  a  bill  to  set  aside  a  purchase  by 
a  solicitor  from  his  client  is  dismissed  on 
the  ground  of  lapse  of  time,  the  Court 
gives  the  solicitor  no  coats,  unless  he 


proves  the  fairness  of  the  transaction. 
The  MorquU  «f  Clamriearde  v.  Hemomg. 

voL  80,  p.  175 

80.  Where  costs  are  ordered  to  be  paid  out 
of  a  particular  fund,  that  does  not  deter- 
mine that  that  fund  is  ultimately  to  bear 
them.     Sheppard  v.  Sheppard. 

vol.  83,  p.  129 

81.  The  heir-at-law  of  a  vendor  who  re- 
fused to  convey  to  the  purchaser  an  estate 
sold  by  his  ancestor,  was  ordered  to  pay 
the  costs  jof  a  suit  to  compel  him.  Hod' 
del  V.  Pugh.  vol.  3S,  p.  489 

82.  A  Plaintiff  who  was  only  entitled  to  an 
injunction  and  coeta,  insisted  also  on  an 
account  The  Defendant  offered  to  sub- 
mit to  the  injunction  without  costs.  The 
Plaintiff  having  brought  his  cause  to  a 
bearing,  the  Court  held  both  parties  in 
the  wrong,  and  gave  no  costs  to  either 
side.    Moet  v.  Coutton.      vol.  ^t  p«  578 

SS.  The  expression  "  costs  following  the 
event"  refers  to  an  event  produced  by 
the  decision  of  the  Court,  and  not  to  one 
arising  from  a  compromise  between  the 
parties.    Straker  v.  Ewiog. 

voL  84,  p.  147 


COSTS  OF  ADMINISTRATION. 

[See    MoRTOAOOR    and    Mortoaoeb 
(Costs),  Order  of  Assets.] 

1.  In  a  creditor's  suit,  the  assets  being  suffi- 
cient to  pay  the  debts,  but  being  insuffi- 
cient to  pay  the  debts  and  the  costs  of 
suit  taxed  as  between  party  and  party : 
the  Court  ordered  the  Plaintiff's  extra 
costs,  as  between  solicitor  and  client,  to 
be  paid  out  of  the  fund.  Suiton  v.  Doggett. 

vol.  8,  p.  9 
(See  Croet  v.  Kennington.  vol.  1 1,  p.  89) 

2.  Pending  a  litigation  in  the  Ecclesiastical 
Court  as  to  the  validity  of  a  will,  a  cre- 
ditor filed  a  bill  for  a  receiver,  &c.  The 
alleged  will  being  held  invalid,  an  ad- 
ministrator was  appointed ;  whereupon 
another  creditor  filed  a  cross  suit  and 
rapidly  obtained  a  decree.  The  Plaintiff 
in  the  first  suit  was  declared  entitled  to 
his  costs  out  of  the  estate.  Frowd  v. 
Baker.  vol  4,  p.  76 

8.  The  costs  of  a  suit  for  administration, 
held,  there  being  no  other  assets,  to  be 
payable  out  of  the  specific  legacies  pari 
pateu,    Bristow  v.  Bristow. 

vol.  5,  p.  289 
4;  Costs  of  an  administration  suit  directed 
to  be  paid  rateably  out  of  the  real  and 
personal  estate.  Bamtelt  v.  Foster. 

vol.  7,  p.  &40 

(JchnstoH  V.  Todd.  vol.  8,  p.  489 

HopkinsoH  v.  Ellis.        vol  10,  p.  169> 

5.  A  panj  was  unable  to  obuin  pavment 

of  his  legacy  and  his  portion  of  the  re- 
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sidue  without  luit  The  case  being 
clear,  and  the  remaining  portion  of  the 
residue  having  been  paid  by  the  exe- 
cutor, Defendant  was  charged  with  costs. 
Curtis  V.  Robuutm,  vol.  8,  p.  242 

6.  An  estate  was  represented  to  a  legatee 
by  the  personal  representatives  aslmrely 

,  sufficient  to  pay  the  debts,  but  the  ac- 
counts were  not  shewn.  A  bill  was  filed, 
and  afterwards  an  offer  was  made  to  pro- 
duce the  accounts,  which  was  declined. 
Ultimately,  a  small  surplus  was  ascer- 
tained to  exist,  and  to  be  due  from  the 
representatives,  but  which  was  totallv 
insufficient  to  pay  the  legacies,  which 
were  of  a  very  considerable  amount 
The  Court  disapproved  of  the  litigation, 
and  gave  the  Plaintiff  no  costs;  but 
directed  the  representatives  to  retain 
their  balance  in  discharge  of  their  costs. 
Otiley  V.  Gilby.  vol.  8,  p.  602 

7.  The  representative  of  a  defaulting  exe- 
cutor, fairly  accounting,  is  entitled  to 
deduct  his  costs  of  suit  out  of  the  assets, 
though  they  may  be  insufficient  to  repair 
the  breach  of  trust,  Haldenby  v.  Spof- 
forth.  voL  9,  p.  195 

8.  An  executor  was  allowed,  under  the  cir- 
cumstances, the  costs  of  a  cross  cause  for 
administration  of  the  estate  instituted  by 
him  against  his  cestui  que  trust.  Nelson 
▼.  Duneombe.    Duneombe  v.  Nelson, 

vol.  9,  p.  211 

9.  Where  the  fund  is  deficient,  the  execu- 
tors' costs  of  an  administration  suit  are 
paid  thereout  in  priority  of  those  of  the 
other  parties.     Tanner  v.  Daneey, 

vol.  9,  p.  339 

10.  In  a  creditors'  suit,  a  defaulting  admi- 
nistrator and  his  assignees  appointed  pen- 
dente  Uttt  held  not  entitled  to  any  costs. 
Carr  v.  Henderson.  vol.  11,  p.  416 

11.  In  a  simple  administration  suit,  the 
costs  of  all  necessary  parties  are  payable 
out  of  the  estate.  But  where  some  of  the 
residuary  legatees  have  assigned  or  in- 
cumbered their  share,  they  and  their  aa- 
■igneei  are  entitled  to  one  set  of  costs 
omv,  namely,  the  costs  of  the  assignors : 
and  as  between  the  assignors  and  assig- 
nees, the  assignees  are  entitled  to  receive 
such  costs  in  discharge  of  their  own  costs 
of  suit,  and  to  have  the  deficiency  (if  any) 
out  of  the  share  of  their  assignors.  Greedy 
V.  Lavender •  vol.  11,  p.  417 

12.  Real  estates  were  devised  in  trust  to 
raise  a  legacy  for  a  class  of  next-of-kin. 
The  legacy  was  raised  and  carried  to  a 
separate  account  in  the  suit,  and  after- 
wards costs  were  incurred  in  ascertaining 
the  class  in  the  Master's  office.  Upon 
petition  of  the  legatees,  such  costs  were 
held  to  be  a  charge  on  the  estate,  and 
were  ordered  to  be  raised.  Dugdalev. 
Dugdaie.  voL  12;  p.  247 

13.  The  mere  fact  that  an  executor  neg- 
lected to  render  accounts  when  asked,  is 


not  of  itself  sufficient  to  make  him  liable 
to  the  costs  of  a  suit  for  administering  the 
estate.     White  v.  Jackson* 

vol  16,  p.  191 
(See  Low  v.  Carter.  vol.  1,  p.  426) 
14.  Costs  of  an  administration  suit  given  to 
an  executor  though  charged  wkh  the  con- 
sequences of  an  improper  investment. 
Knott  V.  Cottea.  vol.  16,  p.  77 

16.  There  being  no  residuary  gift,  the  next- 
of-kin  filed  a  bill  for  administration.  The 
debts  exhausted  the  residue,  but  there 
remained  assets  specifically  bequeathed. 
Held,  that  the  Plaintifi*  must  bear  his 
own  costs,  but  that  the  executor  was  en- 
titled to  his  costs  out  of  the  specific  le- 
gacies.    Newbegia  v.  Bell. 

vol.  23,  p.  386 

16.  An  adminiBtrator  settled  with  three  out 
of  four  next-of-kin,  and  Uie  fourth  having 
instituteda  suit  for  ad  ministration :  Held, 
that  his  share  only  was  liable  to  one- 
fourth  of  the  costs.     Holgate  v.  Haworth. 

vol.  17.  p.  269 

17.  As  to  what  expenses  relating  to  real 
estate  are  properly  payable  out  of  a  fund 
set  apart  to  pay,  amongst  other  things, 
the  "  expenses  of  executing  the  trusts  of 
the  will."  Lord  Brougltam  v.  Lord  fP. 
PouletL  vol.  18,  p.  119 

18.  Executors  and  trustees  having  appro- 
priated a  legacy,  and  divided  the  residue. 
Held,  that  the  costs  of  a  suit  to  secure 
the  particular  legacy  must  be  paid  there- 
out. Oowmesses*  Benevolent  Institution 
V.  Rusbridger.  vol.  18,  p.  467 

19.  A  stock  legacy,  bequeathed  to  several 
in  succession,  was  appropriated  by  the 
executors,  and  the  residue  paid  over.  In 
a  suit  between  the  remainderman  and  the 
executors  alone,  the  legacy  was  trans- 
ferred into  Court,  and  the  costs  of  suit 
were  paid  thereout.  The  tenant  for  life 
afterwards  filed  a  claim  to  hare  the 
amount  of  costs  recouped  oat  of  the 
residue.  It  was  dismissed  with  costs. 
Richardson  v.  Rusbridger,     vol.  20,  p.  136 

19a.  Where  there  is  a  deficiency  of  the 
assets,  the  costs  of  creditors  of  proving 
their  debts  are  not  payable  in  the  first 
instance,  but  are  added  to  the  debts  and 
apportioned  with  them*  Morshead  t. 
Reynolds.  vol.  21,  p.  638 

20.  Trust  moneys  were  lent  on  mortgage  to 
the  tenant  for  life.  On  his  death  a  suit 
was  instituted  mainly  for  the  admisistra- 
tion  of  his  estate  and  also  the  realisation 
of  the  mortgage,  and  involving  the  exe- 
cution of  the  trusts  of  the  settlement. 
Held,  that  the  costs  ought  to  be  paid  aa 
of  an  administration  suit  out  of  the  as- 
sets ;  but  that  the  costs,  so  far  aa  they 
had  been  increased  by  its  being  a  suit  for 
the  execution  of  the  trusts  of  the  settle- 
ment, must  be  borne  by  the  settlement 
fund.    Irby  v.  Irby.  vol.  24,  p.  626 

21.  A  bill  was  filed  for  the  administration 
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of  the  real  and  penonal  estate.  A  part 
of  the  real  estate  was  specifically  devised, 
and  gave  riae  to  questions  of  coostnic- 
tioD ;  other  part  was  devised  to  charities, 
which  deviae  was  void  under  the  Sutute  of 
MortmaiQ.  The  residuary  reel  estate  de- 
scended on  the  heir,  and  the  residuary  per- 
aoqal  estate  was  undisposed  of,  and  went 
to  the  next-of-kin.  Held,  that  the  costs 
of  suit  attribuuble  to  the  administration 
of  the  trust  of  the  real  estate  were  payable 
out  of  the  descended  estatea,  and  that 
those  relating  to  the  execution  of  the 
trusts  of  the  personal  esUte  out  of  thf 
residuary  personal  estate.  Sandert  v. 
MUUr.  vol.  25,  p.  154 

2X  The  usual  accounts  of  personal  estate 
not  specifically  bequeathed  had  been  di- 
rected in  an  adsaioistration  suit.  Ulti- 
mately, the  costs  of  all  partiea,  as  between 
solicitor  and  client,  were  paid  out  of  a 
specific  legacy  in  the  absence  of  the 
specific  legatee.  In  a  subsequent  suit 
inati toted  by  the  specific  legatee  for  her 
legacy,  liberty  was  given  to  her  to  snr- 
cha^  and  folsify  the  accounts,  and  the 
Plaintiff 'a  cosu  were  directed  to  be 
allowed  aa  between  party  and  party. 
Wolromd  v.  Walramd.  vol.  29,  p.  586 

V^  A  bill  was  filed  bv  an  administrator 
againat  the  solicitor  of  the  intestate,  who 
claimed  a  mortgage  on  his  estate,  and 
against  others,  for  administration  and  tf 
ascertain  the  mortgage.  The  solicitor 
claimed  1,492/..  but  bis  mortgage  debt 
was  aacertained  to  be  924/.  oqly.  The 
assets  consisted  nearly  wholly  of  the 
produce  of  the  mortgaged  estate.  Held, 
that  the  coats  of  the  suit  wers  first  pay. 

.  able  oat  of  that  fund.    White  v.  Gudgeon, 

vol.  30,  p.  545 

2i>  An  ezecotor,  C.  D.,  died  indebted  to 
the  eat^te  of  his  testator  A-  B.,  and  a 
suit  waa  afterwards  instituted  bv  the  ad- 
Diiniatrator  d$  bonis  efa  of  A.  a.  ap^ainst 
the  repreaentatives  of  C.  D.  to  admmister 
his  estate  and  to  ascertain  ^d  recover  the 
anpunt  doe  to  the  estate  of  A.  B,  Held, 
that  the  costs  must  fall  on  the  estate  of 
C.  D.   Hyaii  V.  Fyaif,       vol  SO,  p.  630 

25.  An  estate  waa  devised  for  sale  and  a 
portion  undiaposed  of  descended  on  the 
heir.  Held,  that  the  costs  of  a  suit  to 
administer  the  real  estate  fell  on  the  de- 
visees and  heir  ^ori  passu.  Maddisen  v. 
fiff.  vol  32,  p.  658 

20*  In  a  bill  by  a  legatee  for  the  admini- 
stration of  an  estate,  it  was  probable  that 
the  assets  would  not  even  be  sufficient 
to  pay  the  costs.  H  eld,  that  the  coals  were 
payable  in  the  following  order:  first, 
the  costs  of  the  legal  personal  repre- 
santttive  as  between  solicitor  and  client; 
secondly,  the  costs  and  expenses  of  Uie 
Pl^iintin  in  selling  and  getting  in  the 
estate,  and  the  cosu  of  the  heir  in  exe- 
cuting defds  \  and  thirdly,  the  other  costs 


of  all  parties  aa  between  party  and  party 
pgri  pussu^     fyeienhall  v.  Dennis, 

vol.  33,  p.  285 

27.  An  action  by 'a  creditor,  whose  debt 
was  disputed,  being  stayed  after  a  decree 
for  the  administration  of  the  intestate'a 
estate.  Held,  that  the  creditor  vraa  not 
entitled  to  his  costs  of  the  action  nor  of 
the  motion  to  stay  it  until  he  had  first 
established  his  debt  in  chambers.  King 
V.  King.  vol.  34,  p.  10 

28.  The  costs  of  a  special  case,  to  obtain 
the  opinion  of  the  Court  on  the  true  con- 
struction of  a  will,  held  not  to  be  "  testa- 
mentary expenses."  Gilbertson  v.  GiU 
bertson.  vol.  34,  p.  354 

29.  An  executor  may  be  deprived  of  his 
costs  of  suit  upon  a  decree  made  on  an 
administration  summons,  and  without  a 
bill  charging  him  with  misconduct  R§ 
Kings  Gilbert  v.  Lse.         vol.  34,  p.  574 

80.  Executors  who  had  neglected  to  pro- 
duce their  accounts  deprived  of  tiieir 
costs  of  suit  up  to  the  hearing.  Gresham 
V.  Pries.  vol.  35,  p.  47 

COSTS  OF  VEXATIOUS  AND  UN- 
NECESSARY PROCEEDINGS. 

[See  Pbtitiov  (CoaTs).] 

1.  A  Plaintiff  who  enters  into  evidence  to 
prove  facts  clearly  admitted  by  the  an- 
swer, must  pay  the  costs,  though  he  suc- 
ceed in  the  suit.    Booth  v.  Booth. 

vol.  1,  p.  130 

2.  Trustees,  Plaiqtiffa,  held  entitled  to  their 
costs  of  an  unnecessary  suit  on  the 
ground  that  fiill  and  accurate  information 
had  not  been  tendered  them  before  bill 
filed.     Ho\ford  v.  Fhijpps,     vol.  8,  d.  434 

3.  Solicitors  against  whom  charges  of  fraud 
had  been  made  which  were  unsubstan- 
tiated, and  against  whom  the  bill  was  dis- 
missed, held  not  entitled  to  their  costs, 
on  the  ground  that  bv  the  position  in 
which  they  had  placed  themselves  they 
had  exposed  themselves  to  an  investiga- 
tion which  had  not  unreasonably  been 
instituted.  Fifler  v.  Ffiler.    vol.  8,  p.  550 

4.  Tlie  point  in  dispute  was,  whetner  a 
mortgagee  was  entitled  to  six  years'  or 
twenty  years*  arrears  of  interest.  The 
Defendant,  the  mortgagor,  was  willing 
before  suit  to  pay  the  principal  and  six 
years'  interest,  but  made  no  tender.  At 
the  hearing  the  mortgagor  succeeded  on 
the  point  of  interest  Held,  that  as  there 
had  been  no  tender,  the  mortgagor  must 
pay  the  costs.  Hodges  ▼•  The  Croydon 
Canal  Company.  vol.  3,  p.  86 

5.  Where  a  Plaintiff,  by  amendment,  aban- 
dona  a  part  of  his  claim,  and  it  appeara 
he  haa  m  that  respect  acted  vexatioualy, 
the  Court,  on  motion,  will  direct  him  to 
pay  the  costs  thereby  Qccasioned.  Strick- 
land V.  Strickland,  vol.  3,  p.  242 

6.  A  Plaintiff  having  filed  ^wo  bills,   in 
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which  his  claims  were  inconsistent,  aban- 
doned part  of  the  relief  originally  asked: 
Held,  that  he  had  acted  vexatiouslv,  and 
he  was  ordered  to  pay  the  additional 
costs  incurred  by  the  abandoned  claim. 
Strickland  ▼.  Strickland,      'vol.  8,  p.  242 

7.  Bill  dismissed  without  costs,  on  the 
ground  of  the  Defendant  not  having  (in 
a  vmple  case)  raised  his  defence  by  plea. 
Sandert  v.  Benton.  vol.  4,  p.  350 

8.  On  a  motion  for  the  production  of  docu- 
ments, the  Defendant  was  permitted  to 
shew,  by  affidavit,  that  they  could  not  be 
left  in  the  office  without  great  incon- 
venience ;  but,  as  the  ground  for  this  in- 
dulgence was  not  stated  by  the  answer, 
he  was  ordered  to  pay  the  costs.  Gard^ 
ntr  V.  Dangerfield.  vol.  6,  p.  389 

(See  Smith  v.  Mattie,      vol.  4,  p.  417) 

9.  A  charging  order  nisi  was  obtained 
under  the  1  &  2  Vict.  c.  110,  on  stock 
belonging  to  A.  B.,  who  thereupon  paid 
the  amount,  but  disputed  his  liability  to 
pay  the  costs  of  obtaining  the  order.  On 
the  day  for  shewing  cause  the  case  was 
mentioned,  when  A.  B.  was  held  liable 
to  pay  the  costs  of  both  applications. 
Stanley  v.  Bond.  vol  8,  p.  50 

10.  The  Petitioner  was  ordered  to  pay  all 
the  costs  of  a  special  petition,  where 
an  order  might  have  been  obtained  as  of 
course.   Barwell  v.  Brooke.    In  re  Cattlin. 

vol.;8,  p.  121 
(/«  re  Braeey.  vol.  8,  p.  266) 

11.  Plaintiffs  entitled  to  the  general  costs 
of  suit,  deprived  of  the  costs  subsequent 
to  the  replication,  on  the  ground  that 
they  had  entered  into  a  mass  of  unne- 
cessary evidence.    Harvey  v.  Mount. 

vol.  8,  p.  439 

12.  A  solicitor  was  allowed  the  costs  of  a 
second  petition  for  payment  out  of  a  fund 
in  Court,  the  first  order  being  unavail- 
able owing  to  the  fund  having  been  al- 
tered.   ReBedson.  vol.  9,  p.  187 

18.  Where  a  Plaintiff  imputes  personal 
fraud  which  is  not  proved,  it  is  a  reason 
for  awarding  costs  against  him  on  a  dis- 
missal of  his  bill.    Langley  v.  Fisher. 

vol.  9,  p.  90 
(See  Cullingworth  v.  Lloyd. 

vol.  2,  p.  885 
Tanner  v.  Heard,   vol.  28,  p.  565) 

14.  Special  direction  to  Taxing  Master  to 
see  whether  matter  had  been  improperly 
introduced  by  amendment,  and  to  charge 
the  Plaintiff  therewith.    Burehell  v.  Giles. 

vol.  11,  p.  34 
(See  Farrow  v.  Rees.        vol.  4,  p.  25) 

15.  In  a  charity  case,  both  the  Attorney- 
General  and  the  trustees  filed  similar  ex- 
ceptions. Held,  that  the  principal 
Defendants,  though  charged  with  costs, 
ought  to  have  the  costs  occasioned  by  the 
double  set  of  exceptions.  The  Attorney- 
General  v.  Ward.  vol.  1 1,  p.  208 

16.  Executors  bad  made  a  division  and  ap- 


propriation of  the  residue.  The  hus- 
band of  one  of  the  residuary  legatees,  in 
ignorance  of  what  had  been  done,  filed  a 
bill  for  an  account.  At  the  hearing,  the 
Plaintiff,  with  notice  of  what  had  taken 
place,  persevered  in  having  the  accounts 
taken,  and  no  substantial  variation  re- 
sulted therefrom.  Held,  that  the  Plain- 
tiff was  entitled  to  costs  out  of  the  estate, 
up  to  the  hearing,  but  that  the  Plain- 
tiff's share  alone  must  bear  the  subse- 
quent costs.     Thompson  v.  Clive. 

vol.  11,  p.  475 

17.  Upon  the  trial  of  an  issue  between  an 
infont  and  an  adult,  terms  of  compromise 
were  signed  by  their  counsel,  and  the 
cause  was  withdrawn.  The  agreement^ 
though  such  as  the  Court  would  have 
sanctioned,  was  not  binding  on  the 
infant.  The  adult  afterwards  refused  to 
be  bound  by  the  arrangement.  A  new 
trial  was  directed,  and  the  adult  party 
was  ordered  to  pay  so  much  of  the  costs 
of  the  issue  as  had  been  rendered  fruit- 
less, and  could  not  be  rendered  available 
on  the  subsequent  trial.  Hargrove  v. 
Hargrove,  vol.  12,  p.  408 

18.  Upon  an  inquiry  before  the  Master,  a 

Earty  put  in  an  insufiicient  examination. 
Tpon  an  ex  parte  motion,  he  was  ordered 
to  pay  the  costs  thereby  occasioned. 
Al^ey  V.  Allfirey.  vol.  12,  p.  420 

19.  When  the  point  in  contest  was  suffi- 
ciently raised  by  the  bill,  the  Court  gave 
no  costs  to  a  successful  Defendant,  who 
brought  the  cause  to  a  hearing,  instead  of 
demurring.  Hollingsworth  v.  Shake^ 
shqft.  vol.  14,  p.  492 

20.  A  creditor  having  continued  his  pro- 
ceedings afker  notice  of  a  decree  foi'  ad- 
ministration, was  ordered  to  pay  the  costs 
of  a  motion  to  restrain  him,  but  was 
allowed  to  set  them  off  against  the  costs 
of  the  proceedings  at  law  incurred  prior 
to  the  notice.     Gardner  v.  Garrett. 

vol.  20,  p.  469 

21.  A  simple  contract  creditor  obtained  an 
order  to  administer  the  intestate's  estate. 
He  afterwards  had  notice  that  the  estate 
was  insufiicient  to  pay  the  specialty  cre- 
ditor and  the  coats  of  the  administratrix, 
but  he  still  persisted  in  prosecuting  the 
suit.  Held,  that  the  fund  must  be 
applied,  first,  in  paying  the  costs  of  the 
administratrix,  then  in  paying  the  Plain- 
tiff's costs  down  to  the  notice,  and  the 
residue  in  payment  of  the  specialty  cre« 
ditor.     Sullivan  v.  Bevan. 

vol.  20,  p.  S99 

22.  Where  a  charge  against  a  Defendant 
is  struck  out  by  amendment,  the  Defend- 
ant is  not  justified  in  entering  into  evi- 
dence  on  the  subject.   Stewart  v.  Stewart, 

vol.  22,  IK  89S 
28.  The  original  bill  insisted  on  the  inva- 
lidity of  uie  appointment  of  new  trustees 
made  by  the  Defendant  on  the  ground  of 
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her  menul  incapacity.  Though  the 
charge  as  to  mental  incapacity  waa  struck 
out  by  amendment,  the  Defendant,  neTer- 
theleas,  entered  into  e?idence  on  the  sub- 
ject. Held,  that  the  course  was  im- 
proper, and  though  the  appointment  was 
upheld,  and  the  Plaintiff  was  ordered  to 
pay  the  costs  relating  to  that  matter,  yet 
the  Defendant  was  ordered  to  pay  the 
costs  of  the  evidence  as  to  her  mental 
capacity.    Stewart  v.  Stewart. 

vol.  22,  p.  893 

24.  A  Plaintiff  is  not  justified  in  adding 
persons  aa  Defendants  to  a  suit,  merely 
because  the  original  Defendant  insists, 
by  his  answer,  that  they  are  necessary 
parties.  Persons  so  added,  having  been 
dismissed,  the  Plaintiff  was  ordered  to 
pay  the  costs.     WUliamM  v.  Page. 

vol.  24,  p.  654 

25.  A  creditor's  suit  having  been  instituted 
after  a  statement  by  the  legal  personal 
representatives  that  there  were  no  assets, 
which  statement  turned  out  to  be  true, 
the  Plaintiff  was  ordered  to  pay  the  costs. 
FulUr  Y.  Green,  vol.  24,  p.  217 

26.  A  suit  was  instituted  to  set  aside  a 
charge  on  a  reversion,  and  a  cross  suit  to 
establiah  it.  It  being  set  aside  for  in- 
adequacy of  consideration  merely,  and  a 
decree  for  redemption  being  made,  the 
grantor  was  ordered  to  pay  the  costs  of 
charges  of  fraud  which  had  not  been 
substantiated,  but  no  costs  were  given  as 
to  the  revivor  of  the  first  suit.  The  cross 
suit  was  dismissed  with  costs.  Bromley 
V.  Smiih.  vol.  26,  p.  646 

27.  Purchase  of  a  reversionary  estate  tail  of 
a  person  without  issue  set  aside  merely 
for  inadequacy  of  consideration,  there 
being  no  fraud  or  pressure,  and  with 
costs,  the  purchaser-  having  resisted  the 
relief ;  but  he  was  ordered  to  pay  those 
occasioned  by  his  unfounded  allegations 
of  fraud.     St.  Albyn  v.  Harding. 

vol.  27,  p.  1 1 

28  Costs  refused  on  dismissal  of  bill  at  the 
hearing,  on  the  ground  that  the  Defend- 
ant  might  have  raised  the  point  by  de- 
murrer.    Webb  V.  England. 

vol.  29,  p.  44 

29.  A  purchaser  under  the  Court,  who  had 
not  obtained  his  conveyance,  paid  his 
money  into  Court  subject  to  a  stop  order. 
Held,  that  he  was  entitled  to  his  costs 
of  appearance  on  further  consideration, 
be  having  been  served  with  notice.  Noble 
V.  Slow.    (No.  2.)  vol.  30,  p.  272 

80.  Costs  of  a  second  petition  to  wind  up 
sllowed,  under  the  circumstances.  Re 
The  Commercial  DiteountCompany, Limited. 

vol.  82,  p.  198 

31.  A  defendant  who  had  not  demurred  or 
raised  the  objection  by  his  answer  refused 
a  portion  of  the  costs  of  suit  upon  the 
dismissal  of  the  bill.    Godfrey  v.  Tucker. 

vol.  33|  p.  280 


82.  Plaintiffs,  though  successful  in  their 
suit  held  disentiUed  to  costs  by  reason 
of  unfounded  charges  made  by  them 
against  the  Defendant.  Gardener  v.  Ennor. 
Hwnby  v.  Moody.  voL  35,  p.  549 


CO-TRUSTEES,  &c  LIABILITY. 
[See  Partner's  Liability.]   - 

1.  A  testator  bequeathed  to  his  partner 
and  to  B.  his  personal  estate,  upon  trust 
to  invest  fhe  same  for  the  benefit  of  his 
wife  and  children.  Both  the  executors 
proved  the  will,  and  the  surviving  part- 
ner retained  the  testator's  moneys  in  the 
trade,  which  were  lost.  B.  took  no  active 
part  in  the  trusts,  but  was  cognizant  of 
the  breach  of  trust,  and  took  no  proceed- 
ings to  prevent  it.  Held,  that  B.  was 
responsible  for  the  consequences  of  the 
breach  of  trust.    Booth  v.  Booth, 

vol.  1,  p.  125 

2.  Two  executors  were  directed,  after 
making  some  annual  payments,  to  invest 
and  accumulate  the  surplus.  One  of  the 
executors  received  the  dividends  of  stock 
for  several  years,  and  misapplied  them ; 
it  did  not  appear  that  the  other  executor 
had  any  knowledge  thereof.  Held,  that 
the  latter  was  not  answerable  for  the 
breach  of  trust 

Two  executors  sold  out  stock,  and 
the  produce  was  received  by  one.  Held, 
that  the  other  was  responsible  for  its  mis- 
application,  but  was  entitled  to  an  in* 
quirv,  whether  any  part  had  been  ap- 
plied in  discharge  of  claims  against  the 
testator.     WillitMrne  v.  Nixon. 

vol.  2,  p.  472 

8.  Two  executors  permitting  their  co-exe- 
cutor to  retain  in  his  hands  the  ascer- 
tained residue,  held  liable  as  for  a  breach 
of  trust     Lincoln  s,  IVright. 

vol.  4,  p.  427 

4.  Executors,  liable  for  the  default  of  their 
co-executor,  who  had  become  bankrupt, 
held  entitled,  npon  payment  by  them, 
to  the  benefit  of  a  proof  in  bankruptcy 
against  his  estate.     Ibid. 

6,  A  testatrix  gave  her  personal  estate  to 
j1,  and  B.,  subject  to  debts  and  legacies, 

Xn  certain  trusts,  and  she  appointed  ^. 
le  executor.  A  fund,  over  which  the 
testatrix  had  a  power  of  appointment, 
was  transferred  into  the  names  of  A.  and 
B.  A.t  the  executor,  representing  that  a 
considerable  part  of  the  fund  was  wanting 
to  pay  debts  and  legacies,  induced  B. 
his  co-trustee,  to  join  in  selling  out  the 
fund,  promising  to  give  a  mortgage  se- 
curity for  what  might  not  be  wanted  for 
debts,  &c.  A.  received  the  whole,  but 
applied  a  very  inconsiderable  sum  in  pay- 
ment of  debts,  &c.  Held,  that  B.  was 
liable  to  replace  so  much  of  the  stock  as 
had   not  been    applied   in  payment  of 
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debU,  &c.,  and  to  account  for  the  divi- 
dends.    Hnoett  v.  f)a$ter.     vol.  6,  p.  259 

0,  A  trustee  who  was  absent  with  his  regi- 
ment, held  liable  for  co-trustee's  default 
Byme  y.  Noreott.  vol.  IS,  p.  886 

7.  A  testator  bequeathed  a  ntortgage,  se- 
cured by  a  conditional  surrender,  and 
which  had  become  absolute,  to  his  two 
executors,  upon  trust  to  continue  and 
hold  it  on  certain  trusts.  The  ezecutora 
assented  to  the  legacy,  but  did  not  pro- 
cure themselves  to  be  admitted,  and  by 
reason  thereof  one  of  them  was  enabled 
to  receive  the  money  and  release  the 
estate.  The  money  being  misapplied. 
Held,  that  the  co-executor  had  become 
a  trustee  and  was  liable  for  his  default 
Dix  V.  Burford.  vol.  19,  p.  409 

S.  Two  trustees  having  properly  sold  out 
trust  money,  one  of  them  handed  the 
cheque  for  the  proceeds  to  the  other,  who 
misapplied  it.  Held,  that  they  were  both 
liable.  It  is  a  contradiction  in  terms  to 
say,  that  a  trustee  who  acts  is  not  an  ac» 
tive  trustee,  and  a  defence  by  a  trustee, 
that  he  only  acted  for  conformity's  sake 
is  unavailing.    Truich  v.  Lampreli, 

vol.  20,  p.  116 

9.  A  testator  gave  annuities  to  the  Plain- 
tifis  and  appointed  three  executors,  one 
of  whom  {J.  B.)  was  the  residuary  lega- 
tee. No  fund  was  set  apart  to  answer 
the  annuities,  but  J.  B*  was  permitted  by 
his  co-executors  to  receive  the  assets, 
which  he  wa&ted,  though  he  paid  the  an- 
nuities for  eighteen  years,  at  tlie  end  of 
which  he  became  insolvent.  Held,  that 
the  co-executors  were  liable  to  the  Plain- 
tiffs  for  A*  £.*s  receipts.  Egbert  v.  Butter. 

vol.  21,  p.  560 

10.  Two  trustees  executed  a  release  for 
trust  money,  but  one  alone  obtained  pos- 
session of  it,  and  he  invested  it  on  im- 
proper security.  Held,  that  the  other 
waa  liable,  for  it  was  his  duty  to  see  that 
it  was  properly  invested.  Thompson  v. 
Findu  vol.  22,  p.  816 

11.  A  testator,  who  died  in  1835,  directed 
his  executors  and  trustees  {A.  and  B.)  to 
convert  his  real  and  personal  estste,  and 
after  paying  his  debts,  &c.  to  invest  the 
proceeds  on  mortgage  of  freeholds,  &c. 
or  on  government  securities.  A,  and  B. 
deposited  the  proceeds  in  a  Bank,  at  in- 
terest, in  their  joint  names.  A.  died  in 
1842,  and  B.  drew  out  the  balance  and 
applied  it  to  his  own  use.  No  sufficient 
reason  being  shewn  for  retaining  the 
money  in  the  Bank,  it  was  held,  that  the 
estate  of  A.  was  liable  to  make  good  the 
loss.     GibbinM  v.  Taylor,     vol.  22,  p.  844 

12.  A.  and  B»  were  trustees.  A  deed  was 
prepared  appointing  C-  a  new  trustee  in 
the  place  of^  B.  It  was  executed  by  C, 
but  not  by  the  other  parties,  so  that  the 
appointment  was  invalid.  At  the  same 
time,  the  trust  fund  was  transferred  by 


A.  and  B.  to  A»  and  C.  Afterwards  A. 
and  C.  authorized  the  husbsnd  of  the 
tenant  for  life  to  receive  the  fundi  and  it 
was  lost  Held,  that  both  C.(who  had 
not  been  appointed  a  trustee,  though  she 
had  acted  as  such)  and  B,,  were  liable 
for  the  loss.    Fearce  v.  Peoreo. 

vol,  22,  p.  348 
18.  C,  who  knew  that  T.,  his  co-executor, 
owed  money  to  the  testator  On  an  equi- 
table mortgage,  allowed  him  to  keep  the 
title-deeds  in  his  sole  possession,  taking 
no  steps  to  compel  payment,  though  he 
was  very  active  in  recovering  a  debt  due 
to  himself  personally  from  T.  T.  depo- 
sited his  title-deeds  with  another  person 
as  a  security  for  fresh  advances,  and  the 
testator's  debt  was  lost.  Held,  ibat  C 
was  liable.    Caudier  v.  TUlett. 

vol.  22,  p.  267 

14.  A  testator  placed  his  seouritias  in  the 
custody  of  T.  his  confidential  solieitor. 
By  his  will,  he  appointed  T.  and  C  bis 
executors.  T.  made  out  a  list  of  such 
securities,  which  he  signed  and  retained 
in  a  box,  but  he  gave  the  key  to  C  Af- 
terwards T,  sent  the  box  to  CL,  request- 
ing him  to  take  out  a  mortgage  security 
and  send  it  to  htm  for  the  purposes  of  an 
intended  transfer.  C.  having  no  rcaaoa 
to  suspect  T.  complied,  and  the  mortgage 
money  was  received  by  T*  alone  and  mis- 
applied by  him.  Held,  that  his  co-exe- 
cutor (C.)  was  not  liable,  it  appearing 
from  the  evidence  that  the  solicitor  bad 
a  second  key  of  the  box,  and  could  and 
probably  did  open  the  box  himself.  Ikid. 

15.  Two  trustees,  A.  and  B„  joined  iq  the 
receipt  of  trust  money.  A,  allowed  B. 
to  retain  the  cheque  for  roonev,  whicht 
against  the  remonstrances  otA,,  he  placed 
in  the  hands  of  a  solieitor  to  invest  on 
mortgage,  and  it  was  lost  Held,  that 
both  were  liable.    Grifitkt  v.  Porter, 

vol.  25,  p.  286 

16.  Two  trustees,  A.  and  B.,  had  allowed 
trust  money  to  be  received  by  their  soli- 
citors. The  oettui  quo  trutt  authorized  ita 
investment  on  a  mortgage  by  B,  alone. 
The  money  being  in  danger  and  the  so- 
licitors pressed,  a  mortgage  was  given, 
but  as  to  which  B.  exercised  no  judg- 
ment, and  it  turned  out  insufficient 
Held,  that  both  trustees  were  liable  for 
the  \wn.     Ibid. 

17>  A.  B.,  one  of  the  two  trustees  and  exe- 
cutors of  a  will  resident  in  Londout  au- 
thorized a  person  to  get  in  three  mort- 
gage (part  of  the  estate).  The  solicitor 
forwarded  the  deeds  of  reconveyance  to 
C.  />.,  the  other  trustee,  in  the  country, 
who  executed  and  returned  them.  The 
solicitor  received  the  money  and  paid  i| 
to  A*  B.  alone,  who  misapplied  it  Held, 
that  C  D,  waa  liable  for  the  amount 
Cow^U  V.  Gatcombe.  vol.  27,  p.  568 

18.  il.  B.,   one  of  two  trustees,  rendered 
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•OGouoto  in  the  Dame  of  the  two*  which 
suted  that  one-third  of  the  iDcome  had 
been  retained  and  in?etted,  but,  in  fact, 
aiicb  investment  had  been  made,  and 
A*  B.  alone  had  received  and  roiaapplied 
theie  Dioneya,  which  were  lost  by  his 
bankruptcy.  The  other  trustee,  how- 
ever, having,  at  a  meeting  of  the  eettuit 
fM  trmst$t  ao  acted  as  to  sanction  and 
adopt  the  accounts,  be  was  held  liable  for 
J.  fi.*s  defiuilt.  Horim  v.  BroekUkursU 
(Na2.)  vol.  29,  p.  104 

COUNTY  COURT. 

1.  Writ  of  prohibition  against  a  County 
Court  Judge  granted  in  the  Vacation  by 
the  Master  of  the  Rolls.  Jurisdiction 
was  afterwards  given  to  any  Common 
Law  Judge  to  grant  such  a  prohibition 
in  the  Vacation.  Stt  13  &  14  Viet,  c. 
^\,  a.  22.     Wright  v.  Cattell. 

vol.  13,  p.  81 

2.  After  a  decree  or  order  on  summons  for 
the  administration  of  an  esute,  a  legatee 
will  be  restrained  from  proceeding  in  the 
County  Court  to  recover  a  l^;acy,  and 
that  notwithsunding  the  legatee  submits 
to  take  a  judgment  againat  the  executor 
49  bomia  prcpma^  alleging  a  devastavit, 
Maieiifi  V.  fTmeh.  vol.  16,  p.  176 


COUNTY  PALATINE. 
[See  Palatine  Court.] 

COURT  ROLLS. 

The  usual  order  was  made  for  the  deposit 
by  the  Defendant  of  all  documents  in  his 
possession.  Some  of  them  consisted  of 
Uie  court  rolls  of  a  manor,  of  which  the 
Defendant  acted  as  steward,  but  his  right 
to  that  office  was  contested.  The  Court 
released  the  Defendant  from  the  neces- 
sity of  depositing  them  in  Court,  and 
ordered  the  production  at  the  steward's. 
Carew  v.  Davie,  vol.  21,  p.  213 


COUSIN. 

Bequest  hy  will  to  cousins  ('*  descendants 
from  my  father's  and  mother's  brothers 
and  sisters*:),  with  a  substituted  gift  to 
tbe  '*  issue  "  of  any  dying  in  the  testator's 
life,  the  *' issue*'  to  take  their  parents' 
shares.  Held,  that  '^cousins'*  must  be 
construed  "first  cousins,"  and  that  "is- 
sue" meant  only  the  children  of  first 
cousina,  notwithstanding  the  testator  bad, 
hy  a  codicil,  excluded  by  name  all  his 
first  cousins,  and,  his  uncles  and  aunts 
heing  all  dead,  he  could  not  possibly 
have  any  other  first  cousins.  Steventom  v. 
JHmgdem,  vol.  31,  p.  305 


COVENANT. 

[5SfeCovBHAMT  poft  Title,  CovEir ANT  to 
settle  aftbr-acqutsbd  property, 
Landlord  and  Tenant,  Notice,  Re- 
straint OP  Trade,  Satisfaction.] 

1.  Parties  having  an  equitable  estate  only, 
agreed  to  grant  a  lease  to  A,  M-,  which 
was  to  contain  special  covenants  both  on 
the  part  of  the  lessors  and  lessee.  The 
intended  lessors  died  before  the  lease  had 
been  granted,  and  their  interest  became 
vested  in  bankrupt  assignees  and  an 
heir-at-law,  against  whom  a  decree  for 
specific  performance  was  made.  Held, 
that  receiving  the  benefit  of  the  lessee's 
special  covenants,  the  assignees  and  heir 
were  themselves  bound,  to  the  extent  of 
their  interest  in  tbe  property,  to  enter 
into  the  special  covenants  which  the  ori- 
ginal intended  lesson  had  contracted  to 
enter  into.    Page  v.  Broom,    vol*  3,  p.  36 

2.  Covenant  in  a  farming  lease  not  to  sow 
with  mora  than  two  grain  eropa  during 
four  years.  Held,  to  apply  to  eity  four 
years  of  the  term  however  taken*  and  not 
to  each  successive  four  years  from  the 
commencement*    Fleming  v.  Swok. 

vol  fi.  p.  250 

3.  A  party  covenanted  "  to  do  and  perform 
all  such  acts,  matters*  and  things  as 
should  be  requisite  for  continuing  and 
keeping  on  foot  a  policy."  Held,  that 
this  covenant  coula  not  be  read  nega- 
tively, as  if  he  had  covenanted  to  do  no 
act  whereby  it  would  become  void,  and» 
therefore,  that  the  covenant  was  not 
broken  by  the  suicide  of  the  covenantor, 
whereby  the  policy  became  forfeited. 
Dormay  v.  Borredaile.         vol  10,  p.  335 

4.  A  covenant,  though  in  gross  at  law,  is 
nevertheless  binding  in  equity  upon  an 
assignee  with  notice.     Tulk  v.  Mothap. 

voL  11,  p.  571 

5.  A,  being  seised  of  the  centre  garden  and 
some  houses  in  Leicester  Square,  con- 
veyed  the  garden  to  B.  in  fee,  and  B, 
covenanted  for  himself  and  his  assigns 
to  keep  the  garden  unbuilt  upon,  etc. 
Held  that  a  purchaser  from  B;  with  no- 
tice of  the  covenant,  waa  bound  bv  it  in 
equity,  whether  he  was  bound  at  Jaw  or 
not,  and  an  injunction  was  granted  to 
restrain  him  infringing  the  covenant. 
Ibid, 

6.  A  covenant  is  to  be  construed  most 
strongly  against  the  covenantor,  ffarde 
V.  Ifarde,  vol.  16,  p.  103 

7.  Demurrer  allowed  to  a  bill  by  the  lessee 
of  a  coal-mine  to  be  relieved  from  his 
rent  on  the  ground  of  a  deficiency  of  the 
coal  to  be  worked*  Metiers  v.  The  Duke 
rf  Devonshire,  vol.  16*  p.  252 

3L  A,  demised  a  coal-mine  to  Bp  at  601.  per 
acre  for  the  coal  gotten,  and  JL  cove- 
nanted to  work  not  less  than  two  acres 
annually  or  pay  the  rent  for  that  quaa- 
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ttty, "  whether  the  same  should  be  got  or 
not."  There  was  a  proviso  for  cesser  if 
all  the  coal  was  exhausted.  At  the  end 
of  the  term,  the  lessee  alleging  that 
there  was  a  deficiency  in  the  coal,  and 
that,  from  ^'inevitable  causes,  it  was 
impossible  to  get  two  acres  annually,  and 
that  during  the  term  he  had  paid  for 
more  tl^an  he  had  got,"  sought  to  recover 
back  the  excess.  A  demurrer  was  al- 
lowed, on  the  ground  that  the  covenant 
was  absolute,  and  the  lessee  was  bound 
to  pay  whether  he  got  the  quantity  or 
not,  and  that  there  was  no  allegation  of 
an  actual  exhaustion  of  the  coal.  Mel* 
lert  V.  Thi  Duke  qf  Deoonthire* 

vol.  16,  p.  252 

9.  A  voluntary  covenant  by  a  party  to  pay 
a  sum  of  money  to  persons  therein  men- 
tioned, either  in  his  lifetime  or  in  a  cer- 
tain time  after  his  decease,  is  a  valid 
covenant,  and  creates  a  valid  debt,  though 
the  deed  was  kept  in  the  covenantor's 
possession  till  his  death,  and  its  execu- 
tion was  unknown  to  the  covenantees  or 
eetiuU  qu§  tnuU,    Alegtmder  v.  Brame. 

vol.  19,  p.  486 

10.  Held,  on  the  construction  of  a  cove- 
nant on  the  part  of  the  lessor,  not  to 
*'  let*'  any  house  or  any  land  for  the  erec- 
tion of  any  house  to  ne  used  as  an  hotel, 
that  the  lessor,  and  those  who  claimed 
under  him,  could  not  allow  any  of  his 
land  to  be  used  for  that  purpose.  Jay  v. 
Bichardtom.  vol.SO,  p.  568 

1 1.  This  Court  will  not  interfere  in  the  case 
of  a  mere  nominal  breach  of  covenant. 
ffestem  v.  Maedermot»        vol.  35,  p.  248 

12.  A.  B.,  the  owner  of  seven  lots  of  land, 
sold  two  of  them  to  C  D.,  and  he  re- 
tained five.  They  entered  into  mutual 
covenants  for  bearing,  in  proportion,  the 
expenses  of  a  road  common  to  all  the 
lots,  and  there  was  a  proviso  that  the 
expenses  should  be  a  charge  upon  the 
owners  of  the  seven  lots  in  proportion. 
Held,  that  the  land  waa  not  charged, 
and  diat  J.  B,  was  entitled  to  have  an 
indefeasible  title  to  his  five  lots  regis- 
tered under  the  25  &  26  net,  c.  53, 
without  noticing  the  proviso  or  the  claims 
of  C.  D.     In  re  Drew  ;  Ex  parte  Mason, 

vol.  35,  p.  443 

COVENANT  FOR  TITLE. 

1.  A.B.  covenanted  with  his  lessee  for  quiet 
enjovmeot  as  against  any  person  "  claim- 
ing bv,  from,  or  under"  him.  An  evic- 
tion by  a  prior  appointee  of  A,  B.  and 
C  />.  is  a  breach  of  the  covenant.  Held, 
also,  that  the  ease  was  not  altered  by  the 
grant  to  the  lessee  being  '*  as  far  as  in 
his  power  lay,  or  he  lawfully  might  or 
could."     Calvert  v.  SehrigkU 

vol.  15,  p.  156 

2.  A,  sold  some  building  land  to  B.,  and 


he  cotenanted  for  title.  After  some 
houses  had  been  built  on  the  land,  the 
purchaser  was  evicted.  Held,  that  the 
purchaser  was  entitled  to  recover  upon 
the  covenants,  not  only  the  value  of  the 
land,  but  also  that  of  the  houses  subse- 
quently built  thereon.  Bannjf  v.  Hop- 
Artfwon.  vol.  27,  p.  565 

8.  A.  B,  sold  a  piece  of  land  to  C  />.,  end 
covenanted  for  quiet  eijovment.  After- 
wards A*  B.  raised  the  level,  by  three 
inches,  of  a  brook  runnitig  past  C,  D.'s 

f rounds  through  his.  A,  fi.'s,  property, 
[eld,  that  this  was  .not  a  proper  subject 
of  complaint  for  the  interference  of  this 
Court.     Ingram  v.  Mcreerqft. 

vol  33,  p.  4 

COVENANT  TO  SETTLE  AFTER- 
ACQUIRED  PROPERTY. 

1.  Covenant  to  settle  after-acquired  pro- 
perty,  held  to  extend  to  a  reversion  which 
fell  m  on  the  death  of  the  wife.  Gre^fiep 
V.  Humpage.  vol.  1,  p.  46 

2.  A  woman  being  entitled  to  a  reversion- 
ary interest  in  property  for  her  separate 
use,  both  she  and  her  intended  husband 
separatelv  covenanted  to  settle  any  pro- 
perty which  she,  or  her  husband  in  her 
right,  might  become  entitled  to,  upon 
certain  trusts  The  above  interest  having 
fallen  into  possessiou,  Held,  that  it  was 
subject  to  the  trusts  of  the  settlement. 
Taumey  v.  Ward,  voL  1,  p.  563 

3.  On  the  marriage  of  a  lady  who  was 
possessed  of  funded  property  and  shares 
in  waterworks,  the  funded  property  alone 
was  settled;  the  settlement,  however, 
contained  a  recital  of  an  intention,  that 
all  property  which  the  wife,  or  her  hus- 
band in  her  right,  should  after  the  mar- 
riage become  entitled  to,  should  be  set- 
tled on  similar  trusts,  and  a  covenant  by 
the  husband  and  by  the  wife,  that  all  pro- 
perty which  she,  or  her  husband  in  her 
right,  should  after  the  settlement  become 
entitled  to  should  be  settled.  Held,  that 
the  shares  were  subject  to  the  trusts  of 
the  settlement.    Jamee  v.  Durami, 

vol.  2,  p.  177 

4.  Upon  the  marriage  of  a  ward,  the  in- 
tended husband  proposed  to  settle  the 
whole  of  her  fortune.  The  Master,  in 
ascertnining  her  fortune,  omitted  to  state 
a  reversionary  interest  .  Her  property 
was  settled  omitting  the  reversionaiy  in- 
terest, and  the  husband  covenanted  to 
settle  any  property  to  which  the  wife  or 
he,  in  her  right,  *' should  at  any  time 
during  the  marriage"  become  entitled. 
Held,  that  the  reversionary  interest  ought 
to  be  settled.  Marqnie  if  Bute  v.  Har- 
mon, vol.  9,  p.  820 

5.  By  a  marriage  settlement  it  was  ex- 
pressed to  be  agreed  between  the  parties 
thereto,  and  the  husband  covenanted,  that 
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-  if  any  personal  property  should  during 
GOYorture  come  to  or  vest  in  the  wife,  or 
in  him  in  her  right,  the  lame  should  be 
transferred,  by  iQl  proper  parties,  upon 
the  tmsts  of  the  settlement  The  wife 
became  entitled  to  a  reversionary  interest 
in  a  ekose  in  aetioH,  which  did  not  (all 
into  posBession  until  after  the  death  of  the 
husband.  Held,  that  the  wife  was  bound 
to  settle  it.    Buidur  y.  Butcher, 

Tol.  14,  p.  222 

0.  Coyenant  to  settle  after-acquired  pro- 
perty of  the  wife,  held  to  extend  to  pro- 
uerty  acquired  after  the  death  of  the 
ikusband.    Sietent  y.  Van  Voortt. 

yoL  17,  p.  305 

7.  Husband  and  wife  coyenanted  to  yest 
in  the  trustees  of  their  settlement,  upon 
the  trusts  thereof,  "all  property  which 
should  come  to  her  absolutely,  and  not 
bound  by  any  trust  or  proyision,  other- 
wise than  for  her  absolute  use."  Held, 
that  property  bequeathed  to  her  '<  for  her 
separate  use  absolutely"  was  bound  by 
the  ooyenant.    Mi^ford  y.  Peile, 

yol.  17,  p.  602 

8.  Held,  secondly,  that  leaseholds  and  chat- 
tds  bound  by  the  coyenant  were  to  be 
eigoyed  in  specie  and  unconyerted.  Ibid. 

9.  Articles  made  on  the  marriage  of  a 
female  infant  recited,  that  it  had  been 
agreed  that  all  the  real  and  personal  es- 
tate to  which  she  was  then  or  thereafter 
might  be  entitled  should  be  settled,  and 
the  husband  coyenanted,  "in  case  she 
would  voluntarily  consent  thereto,  but 
not  otherwise,"  that  he  and  she  would 
settle  the  same.  Held,  that  the  consent 
applied  only  to  real  estate,  and  that  the 
personal  estate  must  be  settled  though 
the  wife  refused  to  consent  thereto.  In 
re  DamieVe  Trust.  vol.  18,  p.  809 

10.  A  marriage  settlement  recited  an  agree- 
ment  that  the  future  property  of  the 
wife  should  be  settled,  but  the  covenant 
to  settle  was  on  the  part  of  the  husband 
alone,  to  execute  all  necessary  deeds,  as 
that  such  property  should  (so  far  as  he  was 
concerned)  be  vested  in  the  trustees,  on 
the  trusts  of  the  settlement.  Held,  that 
property  afterwards  given  to  the  separate 
use  of  Uie  wife  was  not  liable  to  be  set- 
tled.   S^Mmwumd  v.  Hammend. 

vol.  19,  p.  29 
(Qmentry  v.  Coventry,    vol.  32,  p.  612) 

11.  A  hnsband  covenanted  to  settle  the  share 
of  his  wife  and  of  himself  "  in  her  right" 
in  the  stocks  comprised  in  her  great- 
uncle's  will.  Under  the  will  the  fund 
was  limited  to  the  husband,  in  case  of 
his  surviving  bis  wife  and  her  father,  and 
of  there  being  no  issue.  Held,  that  the 
husband's  interest  was  not  comprised  in 
his  covenant.     Ibbeteon  v.  Grote, 

voL  25,  p.  17 

12.  A  covenant  by  the  husband  alone  to 
settle  the  after-acquired  property  of  the 


wife  does  not  bind  her  separate  property, 
but  such  a  coyenant  of  tne  husband  and 
wife  does.  Such  a  covenant  to  settle 
does  not  bind  property  over  which  a  wife 
is  deprived  of  the  power  of  disposition. 
Coventry  v.  Coventry.  vol.  32,  p.  612 

IS.  Covenant  in  a  marriage  settlement  to 
settle  the  wife's  after-acquired  property 
(save  and  except  "any  estate  or  effects 
already  settled  to  her  separate  use"). 
Held,  that  a  legacy  afterwaitis  bequeathed 
to  her  for  her  separate  use  was  not  in- 
cluded in  the  covenant.  Wkitgreave  v. 
Wkitgreave.  voL  ^Z^  p.  582 

(See  Duncan  v.  Gsjiimji  (in  Scotch  Settle- 
ment), vol  21,  p.  307) 

14.  By  a  settlement  made  in  June^  1842, 
property  of  the  wife  was  settled,  and  the 
husband  covenanted  that  if,  during  the 
coverture,  any  real  or  personal  estate 
should  "  descend  or  devolve  to  or  vest" 
in  his  wife,  or  in  him  in  her  right,  he 
would  settle  it.  In  August,  1842,  a  sum, 
part  of  the  distributive  share  of  the  wife 
m  the  estate  of  her  fathert  who  died  in 
1821,  and  which  had  been  overlooked, 
was  recovered  and  paid  to  the  trustees  of 
the  settlement,  and  the  husband  received 
the  income  for  twelve  years.  Held,  that 
it  was  not  within  the  covenant  to  settle, 
and  that  the  husband  had  not  so  acqui- 
esced aa  to  make  it  subject  to  the  trusts 
of  the  settlement.    CkurehiU  v.  Shepherd. 

vol.  33,  p.  107 

15.  A  marriage  settlement  recited  an  agree- 
ment that  the  after-acquired  property  of 
the  wife  should  be  settled,  but  the  cove- 
nant to  settle  was  on  the  part  of  the  hus- 
band only.  Held,  that  the  wife  was  not 
bound  by  it.     Young  v.  Smith. 

vol.  35,  p.  87 


CREDITOR. 

[See  Administratiom,  Order  of  Assets, 
Payment  op  Debts  and  Lboacibs.] 


CREDITORS'  DEED. 

1.  Specialty  creditors,  whose  debt  carried 
interest,  and*  other  creditors,  whose  debts 
did  not  carry  interest,  executed  a  credi- 
tors' deed,  by  which  the  debtor's  pro- 
perty was  to  be  divided  between  the 
creditors,  "  rateably  and  in  proportion  to 
the  amount  of  their  respective  debts." 
The  creditors  released  their  debts.  Held, 
that  the  specialty  creditors  were  entitled 
to  a  diviaend  on  the  amount  of  interest 
accruing  subsequent  to  the  date  of  the 
deed.     Bateman  v.  Margerison, 

vol.  16,  p.  477 

2.  Though  a  creditor,  who  is  prevented  by 
accident  signing  a  composition  deed 
within  the  period  specially  appointed  for 
that  purpose,  may  obuin  equitable  relief. 
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yet  ic  will  not  be  extended  to  one  who  has 
delayed  making  his  claim,  and  haa  set  up 
a  title  advene  to  the  deed.  Watton  v. 
KMgkU  vol.  19,  p.  369 

8.  A  oreditort'  deed  was  executed  in  1849. 
The  plaintiff,  a  creditor  who  had  exe- 
cuted the  deed,  insisted  on  an  alleged 
settled  account,  and  refused  to  ▼erify  his 
claim,  as  required  by  the  deed.  A  divi- 
dend was  paid  the  other  creditors  in 
1864,  and  in  1867  the  Plaintiff  instituted 
a  suit  for  the  performance  of  the  trusts  of 
the  creditors'  deed.  There  being  no 
valid  settled  account,  the  Court  held,  that 
the  Plaintiff  was  en4itled  to  the  benefit 
of  the  deed,  but  only  on  the  terms  of  not 
disturbing  any  dividend  already  made. 
PM4  v.  Cook.  vol.  23,  p.  600 

4.  it  is  not,  in  equity,  necessary  that  a 
creditor  should  execute  a  creditors'  deed ; 
if  he  do  some  act  which  amounts  to  ac 
quiescence  he  is  entitled  to  the  benefit 
of  it.  But  it  is  not  sulBcient  for  him 
merely  to  stand  by  and  take  no  part  in 
the  matter.    Biron  ▼.  Mount, 

vol.  24,  p.  642 

6.  Creditors  who  have  not  acceded  to  a 
creditors'  deed  before  the  debtor  has 
taken  the  benefit  of  the  Insolvent 
Debtors'  Act,  cannot  afterwards  come  in 
and  claim  the  benefit  of  it.  IbUU 
(See Shtrwood  v.  Wtdker.  vol.  6,  p.  401) 

6.  Held,  on  the  construction  of  a  creditors' 
deed,  that  the  dividends  which  the  cre- 
ditors would  have  been  entitled  to,  if 
they  had  acceded  to  the  deed,  passed,  on 
their  defiiult,  to  the  debtor,  and  to  his 
assignee  under  a  subsequent  insolvency. 
IMd. 

7.  A  creditors'  deed  contained  a  covenant, 
on  the  part  of  the  creditors,  to  indem- 
nify the  inspectors.  Held,  that  creditors 
who  had  not  executed  the  deed,  but  had 
come  in  or  acceded  to  the  arrangements 
thereby  made,  were  bound  by  the  cove« 
nant     Cheeseborough  v.  ff right,  (No.  2.) 

vol.  28,  p.  283 

8.  Composition  arrangements  with  creditors 
form  an  exception  to  the  rule,  that  an 
agreement  to  accept  part  of  a  debt  in 
dischaige  of  the  whole  is  no  legal  satie- 
faction  of  the  remainder.  PJUger  v. 
Browne.  voL  28,  p.  391 

9.  Upon  a  composition  between  a  debtor 
end  his  creditors,  a  creditor  cannot  os- 
tensibly accept  a  composition  and  sign 
the  deed  which  expresses  his  acceptance 
of  the  terms,  and  at  the  same  time  stipu- 
late for  or  secure  to  himself  a  peculiar 
and  separate  advantage  which  is  not  ex- 
pressed upon  the  deed.    Ibid, 

(See  Cullingworth  v.  Loyd.  vol.  2, p.  385) 

10.  If,  upon  a  composition  between  a  man 
and  his  creditors,  one  accepts  the  com- 
position, and,  in  addition,  agrees  that 
the  debtor  shall  keep  up  a  policy  on  his 
life  for  the  ultimate  payment  of  the  re- 


mainder of  the  debt,  such  an  agreement 
is  void,  unless  every  creditor  asecnts, 
and  the  policy  belongs  to  the  repreeenu- 
tives  of  the  debtor,    i^loger  v.  Browmo. 

voL  28,  p.  191 

11.  Trustees  of  a  crediton'  deed  were  em- 
powered to  require  creditors  to  prove 
their  debts  before  executing  it.  The 
trustees  having  once  allowed  a  creditor 
to  execute  the  deed  for  a  certain  sum,  it 
was  held,  that  they  could  not  afterwards 
contest  the  debt,  except  on  a  bill  filed  for 
that  purpose.    Lmtoasttr  v.  Eleo. 

vol.  81,  p.  825 

12.  As  to  the  duties  and  obligations  of  in- 
spectors and  managers  under  a  creditors' 
deed.    Ckaptm  v.  Yotmg.  (No.  1.) 

vol.  83,  p.  830 


CROSS-EXAMINATION. 
iSoo  Witness  (Cxoss-BXAMiiiAtioii).} 

CROSS-REM  A INDERS. 
[Sot  Accruer,  Reference  (Gift  et).] 

1.  Devise  under  which  the  tesitator's 
children  took  estates  for  life,  as  tenants 
in  common,  in  the  freeholds  and  copy- 
holds, with  remainder  to  the  grand- 
diildren  in  tail  general,  in  the  shares 
of  their  respective  parents,  with  cross- 
remainders  in  tail  between  snch  grand- 
children respectively,  and  with  remain- 
der  for  life  to  the  survivors  or  survivor, 
others  or  other  of  the  parents,  in  equal 
shares  for  life,  with  remainder  in  tail  to 
their  children;  the  shares  accruing  to 
such  survivors,  &c.  to  be  subject  to  the 
same  limitations  and  such  benefit  of  sur- 
vivorship as  the  original  shares.  Cmr- 
oham  V.  Nowland.  vol  2,  p.  145 

2.  A  tesutor  gave  a  moiety  of  his  estate 
to  the  children  of  A.,  and  the  other 
moiety  to  the  children  of  B.  The  will 
contained  a  single  clause  of  survivorship 
and  accruer  applicable  to  all  the  children, 
and  not,  in  terms,  distributive,  with  a  gift 
over  if  there  should  be  no  children  of  A. 
and  0.,  **  or  of  either  of  them,"  or  being 
such  all  such  children  should  die  with- 
out having  attained  a  vested  interest. 
Held,  that  there  were  no  cross-remain- 
ders between  the  two  classes  of  children, 
and  that  on  the  death  of  ^.  without  hav- 
ing been  married,  the  diildren  of  0.  would 
not  take  the  first  moiety.  Bdwardt  v. 
Tmek.  vol  23,  p.  2tf8 

8.  A  testator  <levised  real  and  personal 
estate  to  A.  for  life,  with  a  direction  to 
the  executors,  after  A.'*  death  to  divide 
it  amongst  all  her  **  children  and  their 
lawful  issue,  share  and  share  alike." 
There  was  a  gift  over  of  the  leaiteholds 
to  other  persons  on  a  total  failure  of 
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tnue  of  the  ehildreti.  Held,  that  the 
children  took  eststes  tail  in  the  realty 
and  abiohite  intetefet  in  Ae  peraonalty, 
and  that  cresa^remainders  were  not  to 
be  implied  in  regard  to  the  leaseholds. 
Beaver  ▼.  NoweiL  vol.  26,  p.  551 

4.  Whenever  an  estate  is  devised  to  two  or 
more  dcyiseea  in  tail,  with  a  gift  over  in 
case  they  die  without  issue,  cross -re- 
naindov  over  In  tail  will  be  implied  be- 
tween  them,  hut  this  rule  does  not  apply 
where  crosa-remaindere  are  expressed 
between  the  same  objects,  in  different 
eveots  and  under  different  eircumstances. 
JtHiuon  v.  BarUm.  vol.  81,  p.  272 

(See  Rabbtth  v.  ^^wfrs.    vol.  19,  p.  77) 

5.  Devise  of  real  estate  to  four  grand- 
daughters, hy  name,  for  their  respective 
lives,  in  equal  shares,  remainder  to  trus- 
tees to  preserve  contingent  remainders, 
remainder,  in  equal  shares,  to  the 
children  of  the  said  fonr  granddaugh- 
ters and  the  heirs  of  their  bodies,  such 
ehilcfaeii  taking  their  mother's  share,  as 
tenants  in  common  in  tail,  remainder  to 
the  survivors  or  survivor  of  such  children, 
and  the  issue  of  them,  his  or  her  bodies, 
and  in  defaolt  of  issue  of  his  said  grand- 
daughters  over.  Held,  by  the  Master  of 
the  Rolls,  that  cross- remainders  were  to 
be  implied  hetween  the  granddaughters, 
but  by  the  Lords  Justices,  that  they  were 
to  be  implied  between  the  children  of  the 
granddaughters.  The  House  of  LordS) 
however,  affirmed  the  judgment  of  the 
Master  of  the  Rolls.    Ibid, 

8.  Cross-remainders  not  implied  in  respect 
of  accrued  shares  where  the  original 
shares  are  expressly  limited  over.  />b<- 
fM  V.  Crowdy.  vol.  S3,  p.  272 

7.  Leaseholds  for  life  were  settled  by  deed 
on  the  parents  for  life,  with  remainder  to 
the  children  of  the  wife  equally  and  the 
heirs  of  their  bodies,  and  if  but  one  child 
then  to  such  child  and  the  heirs  of  his 
body,  and  in  default  of  such  issue,  to  the 
heirs  of  the  wife.  Held,  that  there  were 
no  croes-remainders  between  the  children, 
and  that  on  tlie  death  of  a  child  without 
inue  and  without  having  made  any  dis- 
position, his  share  went  to  the  heir  of  the 
wi^.    Bmntm  v.  Bainton. 

vol.  84,  p.  563 


CROSS  SUIT. 

1.  if.  6.,  resident  abroad,  (lied  a  bill  agahist 
C.  />.,  wliereilpon  C.  D.  filed  a  cross  bill; 
ind  (X  D.,  before  answering  the  original 
Mil,  moved  to  stay  all  proceedings  in  the 
flfiginal  suit  until  ji.  B,  had  answered 
the  ttross  bill.  Held,  that  this  was  irre- 
gcdar.    ffigky  v.  WMtaker. 

vol.  l,p.  849 

2.  A  cause  and  cross  cause  being  dis- 
missed with  costs:  Held,  that  the  costs 


of  evidence,  taken  in  the  former  cause, 
but  used  in  both,  should  be  paid  in  the 
cause  in  which  it  waa  taken.  The  Carpo* 
rutiOH  ^  Anuufgl  v.  Holmtt, 

vol.  4,  p.  825 
8.  Am  estate  was  conveyed  by  A.  to  ^., 
upon  trust,  for  ten  years,  1o  apply  the 
rents  in  payment  to  B.  of  the  interest 
and  capital  of  l,000f.  lent  hy  B.  to  A,, 
and  then  to  sell,  pay  off  die  residue  of 
the  1,00011,  and  hold  the  remainder  in 
trust  for  the  wife  and  children  of  A* 
The  rents  exceeded  the  interest.  B,  per- 
mitted A,  to  retain  possession,  and  the 
interest  was  not  sppKed  as  directed. 
Upon  a  hill  by  B,  against  A»  and  his 
wUe  and  children  for  a  sale :  Held,  that 
B  could  not,  until  he  took  possession, 
be  made  liable  for  what,  without  his 
wilful  default,  he  might  have  received, 
except  upon  a  cross  bill  raising  that 
question.    Betsrt  v.  PlrSor. 

vol.  6,  p.  188 

4.  To  a  bill  for  the  specific  performance  of 
a  partnership,  one  Defendant  objected  to 
the  misconduct  of  another  partner,  who 
was  a  Co-defendant.  Held,  that  this  de- 
fence could  only  be  made  available  upon 
cross  bill.     England  v.  CnrHng. 

vol.  8,  p.  129 

5.  By  the  General  Orders,  the  costs  of  a 
bill  of  discovery  are  to  be  costs  in  the 
cause,  unless  the  Court  otherwise  orders. 
Held,  that  the  Court  will  not  vary  the 
rule,  merely  because  the  Defendant  does 
not  make  the  whole  matters  of  a  bill  of 
discovery  available.    Rolnnton  v.  fVali. 

vol.  10,  p.  78 

6.  An  original  cause  and  cross  csuse  for 
discovery  were  attached  to  V.-C.  K, 
Bruce*B  Court.  The  original  cause  was 
heard  before  an  answer  to  the  cross  cause 
had  been  obtained.  The  Defendant  to 
the  bill  of  discovery  then  put  in  his  an- 
swer, and  obtained,  at  the  Rolls,  an  order 
of  course  for  his  costs,  suppressing  the 
fact  that  the  bill  of  discovery  was  a  cross 
bill.  It  was  discharged  for  irregularity. 
WatU  V.  i'enny,  vol.  if,  p.  435 

7.  Exceptions  being  allowed,  the  Plaintiff 
obuined  an  order  to  amend,  and  that  the 
Defendant  might  answer  the  exceptions 
and  amendments  together.  On  the  same 
day,  a  cress  bill  was  filed,  but  the  tub- 
poena  was  not  served  until  the  following 
day.  Held,  that  the  Plaintiff  in  the  ori- 
ginal suit,  having  obtained  bis  order  to 
amend  before  notice  of  the  cross  bill, 
had  not  lost  his  priority.     Gray  v.  ifoi^. 

vol.  13,  p.  65 

8.  A  deed,  primd  facie  valid  at  law,  will 
be  acted  on  in  equity  until  it  has  been 
set  aside,  the  Court  never  giving  a  De- 
fendant active  relief  without  a  cross  bill. 
Jacebt  V.  Riehardt ;  Jaeobt  v.  Porter. 

vol.  18,  p.  800 

9.  Directors  of  a  company  were  prohibited 
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giving  bills  of  exchange ;  but  they  had 
powers  to  borrow  on  mortgage.  They 
however  gave  bills  to  secure  an  existing 
debt,  and  a  mortgage  was,  at  the  same 
time,  executed  under  the  seal  of  the 
company,  which  was  made  subject  to  re- 
demption on  payment  of  the  bills.  Held, 
that  upon  a  bill  of  foreclosure  by  the 
mortgagee,  the  deed  of  the  company 
must  be  treated  as  valid,  until  set  aside 
by  an  independent  proceeding.  Scott  v. 
Colbum,  vol.  26,  p.  276 

JO.  When  a  purchaser  of  a  mere  equitable 
interest  in  property  after  a  conveyance 
of  it  to  him  mes  a  bill  to  obtain  from 
the  trustees  the  legal  estate,  the  vendors 
may,  without  filing  a  cross. bill,  set  op 
the  invalidity  of  the  purchase.  Hannah  v. 
Hodgson,  vol.  30,  p.  19 

11.  A  seceding  congregation  of  a  chapel  at- 
tempted  to  obtain  possession  of  it  by 
procuring  some  of  their  body  to  be  ap- 
pointed  new  trustees.  In  a  suit  to  set 
aside  the  appointment:  Held,  that  the 
new  trustees  could  not  raise  as  a  defence, 
that  the  congregation  had  departed  from 
the  original  form  of  worship,  and  that 
such  an  objection  could  only  be  made 
available  on  an  information  filed  by  them 
and  raising  the  question.  Sewtome  v. 
Flowert,  vol.  80,  p.  461 

12.  In  defence  to  a  bill  for  redemption,  the 
mortgagee  set  up  a  contract  entered  into 
With  him  by  the  mortgagor  for  the  sale 
to  him  of  the  equity  of  redemption.  This 
the  mortgagor  insisted  had  been  aban- 
doned. Held,  that  this  defence  could 
only  be  made  available  by  a  cross  bill. 
Howellt  V.  mison.  vol.  S4,  p.  573 


CROWN. 

[ Ae  KlMO,  PRBROOATiyE.] 

Grants  by  the  Crown  are  construed  favour- 
ably to  the  grantor,  and  in  such  a  case 
the  usual  rule,  as  to  the  construction  of 
grants,  is  inverted.  If  it  be  shewn  that 
the  King  is  deceived  in  his  grant,  it  will 
not  include  a  subject-matter  not  ex- 
pressed. Attorney 'G engr al  V. Ewttlme  Hoi' 
pital,  vol.  17,  p.  366 

CUMULATIVE  LEGACY. 

[See  Ademption,  Satisfaction,  Substi- 
tuted Legacy.] 

1.  Several  annuities  given  by  a  will  and 
codicils  held  to  be  cumulative.  Spire  v. 
Smith.  vol.  1,  p.  419 

2.  A  testator  bequeathed  to  Mrs.  L,  Pitney 
an  annuity  of  150/.,  payable  half  yearly, 
for  her  separate  use.  He  afterwards 
wrote  in  the  margin  opposite  this  be- 
quest, **  Now  Mrs.  /.  Gray^  one  hundred 
guineas  per  annum,  in  Quarterly  pay- 
ments."    Mrs.  L.  Pitney  had  married  a 


Mr.  Gray  prior  to  the  date  of  the  will. 
Held,  that  the  annuities  were  substitu- 
tional,  and  that  the  legatee  was  entitled 
to  an  annuity  of  100  guineas  for  her  se- 
parate use.    Martin  v.  Drinkwater, 

vol.  2.  p.  215 

3.  Where  a  testator  makes  distinct  gifts  by 
distinct  codicils  the'  presumption  is,  that 
the  subsequent  gifts  are  additional,  and 
that  the  testator,  when  he  made  the  last 
had  not  forgotten  the  former,  and  did  not 
mean  to  make  the  last  either  in  vain  or 
in  substitution  for  the  former  j  but  this 
presumption  may  be  strengthened  or 
rebutted  by  any  circumstances  which,  by 
just  inference  and  presumption,  may 
enable  the  Court  to  ascertain  the  real  in- 
tention of  the  testator.  The  nature  of 
the  legacies  and  the  extent  of  interest  in 
them  which  is  given  are  verv  material 
circumstances;  but  the  Court  also  regards 
the  situation  of  the  testator  with  respect 
to  the  persons  for  whom  he  is  making 
provision,  and  the  other  directions  which 
he  may  have  given. 

A  legacy  of  5,000/.,  subject  to  be  di- 
vested if  the  legatee  should  die  before 
attaining  twenty-one  or  marriafle,  would 
not  be  considered  as  a  repetition  of  or 
substitution  for  two  legacies  of  1,000/. 
and  4,000/.  not  subject  to  be  so  divested 
and  given  by  a  subsequent  codicil  Mat' 
tin  V.  Drinkwater,  vol.  2,  p.  95 

4.  By  the  first  codicil,  the  testator  gave  to 
his  illegitimate  daughter  Phillit  an  an- 
nuity of  100/.  a  year  and  a  sum  of  1,000/., 
with  a  power  to  the  trustees  to  advance 
250/.  for  her  benefit.  By  the  second 
codicil  the  testator  merely  revoked  the 
appointment  of  a  trustee.  By  his  third 
codicil  he  save  Phillit  a  debt  of  1,546/, 
sterling,  a  legacy  of  1,000/.  and  one  of 
4,000/.  when  his  estates  were  cleared  of 
all  present  demands  on  them.  By  a  fifth 
codicil  he  charged  two  estates  with  5,000/. 
each  for  his  illegitimate  daughters  Phillit 
and  Sybil,  to  be  divested  on  their  dying 
under  twenty-one  or  before  mamage. 
By  a  subsequent  codicil  be  confirmed 
his  will  and  the  second  codicil  (which 
varied  the  trustees  only),  and  also  (though 
inaccurately  describing  it)  the  fifth  co- 
dicil ;  and  after  reciting  that  he  had  by 
one  or  both  of  the  codicils  to  his  said  will 
in  a  tuffieient  manner  provided  for  Pkiliit^ 
he  gave  to  his  illegitimate  daughters 
Sybil  and  Clara  an  estate  similar  in  all 
respects  to  that  which  by  his  said  codicil 
or  codicils  he  had  given  to  his  said  other 
daughter,  and  he  declared  that  Sybil  and 
Clara  should  have  the  same  provision  as 
he  had  made  for  his  other  daughter. 
Held,  that  the  legacies  were  not  cumula- 
tive and  that  the  daughters  were  en- 
titled to  the  provision  made  by  the  fifth 
codicil  only.     RobUy  v.  Robley, 

vol.  2,  p.  95 
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5.  A  testator,  in  his  lifetime,  by  bond 
secured  to  H,  C  C.  an  annuity  of  800/. 
for  life,  payable  on  the  usual  quarter 
days,  &c. ;  and  by  his  will  be  confirmed 
it,  and  bequeathed  a  further  annuity  of 
200/.y  payable  in  the  same  manner,  it 
being  nia  intention  that  she  should  re- 
ceive an  annuity  ot  500/.  instead  of  300/. 
By  a  codicil,  the  testator  directed  his 
trustees  to  raise  500/.  a  ^r,  and  pay  the 
same  to  H»  C.  C.  dunng  her  life,  by 
quarterly  payments.  Held,  that  the  se- 
cond annuity  was  cumulative.  Radbum 
T.  Jervu,  vol.  8,  p.  450 

6.  B,H.,  for  valuable  consideration,  granted 
to  his  two  sisters  annuities  of  800/.  a  year 
each,  during  their  lives,  payable  in  /a- 
nuary,  ^pril,  July,  and  October,  By  his 
will  he  gave  his  widow  an  annuity  in 
lieu  of  &e  annual  sum  payable  to  her 
under  her  marriage  settlement,  and  of 
dower ;  and  he  directed  his  debts  to  be 
paid,  and  bequeathed  to  his  sisters  re- 
spectively, annuities  of  900/.  and  500/. 
each  for  their  separate  use,  payable  on 
the  usual  quarterly  days  of  payment 
Held,  that  the  annuities  of  800/.  each 
were  not  satisfied  bv  the  annuities  given 
by  the  vrill,  and  that  the  sisters  were 
therefore  entitled  to  both  annuities.  HaUt 
V.  DarelL  vol.  8,  p.  824 

7.  A  testator  bequeathed  as  follows: — ^"to 
Jf.  C.  B.,  besides  Anttrian  meialliques  for 
104,000  florins,  I  give  5,000/."  By  a 
subsequent  codicil  he  bequeathed  as  fol- 
lows:—"Whereas,  I  have  by  indorse- 
ment on  two  little  parcels,  containing  104 
Ausirian  bonds  of  1,000  florins  each, 
given  them  to  M,  C,  B,\  I  confirm  said 
disposition,  and  add  to  it  20,000/."  Held, 
first,  that  the  testator,  as  to  the  Atutrian 
securities,  referred  to  the  same  subject- 
matter  ;  and  the  testator,  not  possessing 
such  securities  at  his  death,  that  the  gift 
of  them  failed;  and  secondly,  that  the 
gifts  of  the  two  sums  of  5,000/L  and 
20,000/.  (though  both  were  connected 
with  the  gift  of  the  same  Austrian  secu- 
rities were  cumulative  and  not  substi- 
tntionaL  Marquis  qf  Hertford  v.  Lord 
Lowther.     {Countese  BerchtoldVs  ease,') 

vol.  7,  p.  107 

8.  By  his  will  the  testator  bequeathed  his 
residue  between  Ann  Sarah  Parker  and 
ten  other  persons  (naming  them).  Two 
of  the  legatees  having  died,  the  testator, 
by  a  codicil,  gave  the  residue  between 
eight  persons,  naming  them,  and  Ann 
Sarah  Parker,  G,  F,,  and  Ann  Parker,  It 
appeared  that  Ann  Sarah  Parker  and 
.<tf an  ParA'«r  were  the  same  persons.  Held, 
that  she  was  entitled  to  one-tenth,  and 
not  to  two-elevenths  of  the  residue.  Read 
V.  Strangeways.  vol.  12,  p.  828 

9.  A  testator  bequeathed  to  his  daughter 
A,  1,000/.  and  100  banking  shares,  and 
to  his  daughter  B,  8,000/.  and  100  shares. 

voi.xxxvi— 1. 


By  a  codicil  he-  revoked  both  gifts  to 
A»  and  bequeathed  to  her  500/.  and  '*  /A«  " 
100  shares  specified  in  his  will.  But  as 
to  B.  he  revoked  the  8,000/.  only,  and 
gave  to  her  1,500/.  and  100  shares.  Held, 
that  B.  was  entitled  to  200  shares,  the 
legacies  being  cumulative.  Lobley  v. 
Stocks,  vol.  19,  p.  392 

10.  The  testator  bequeathed  to  A.,  for  her 
life,  an  annuity  of  10/.,  the  annuitv  of 
nineteen  guineas  upon  the  death  of  A., 
and  the  annuity  of  50/.  when  the  mort- 
gage on  his  estate  should  be  reduced  to 
500/L,  "and  which  respective  sums  of  10/., 
19  guineas,  50/.,  as  the  case  might  be, 
were  to  be  paid*'  half-yearly.  Held, 
that  they  were  cumulative.  Hartley  v. 
Ostler.  vol.  22,  p.  449 

11.  A  testator  gave  a  legacy  of  7,000/.  to 
his  wife,  and  other  similar  legacies.  By 
a  codicil,  he  gave  a  legacy  of  6,000iL  to 
his  wife  and  other  legacies,  and  he  di- 
rected "that  so  far  as  the  codicil  was  in 
addition  to  any  testamentary  document 
he  had  already  made,  he  wished  it  to 
take  effect,  and  not  cancel  or  revoke  any 
prior  document  which  might  exist" 
Held,  that  the  legacies  were  cumulative. 
Townshend  v.  Mostyn,  vol.  26,  p.  72 

12.  Gifts  of  legacies  of  different  amounte 
to  the  same  persons,  by^  two  different  in- 
struments. Held,  substitutional,  and  not 
cumulative.     Tuckey  v.  Henderson. 

vol.  83,  p.  174 

13.  By  her  will,  a  testatrix,  under  an  ex- 
isting power,  appointed  1,000/.  to  A.  B, 
By  a  subsequent  testamentary  instru- 
ment she  bequeathed  1,000/.  to  A,  B. 
Held,  that  the  gifts  were  cumulative. 
Ibid, 

CURTESY. 

There  is  no  estate  by  the  curtesy  issuing 
out  of  an  estate  pur  auter  vie.  Stead  v. 
Piatt,  vol.  18,  p.  50 

CUSTOM. 

Whether  a  custom  for  a  lord  to  prosecute 
mining  operation  under  the  soil,  so  as  to 
destroy  the  buildings  of  the  copyholders, 
without  making  any  compensation,  is  a 
valid  custom,  quare,  Hilton  v.  Lord 
Granmlle,  vol.  4,  p.  180 

CY-PRES. 

1.  The  doctrine  of  ey-pris  is  not  to  be  ex- 
tended.   Hale  V.  Pew.        vol.  25,  p.  835 

2.  The  cy-pris  doctrine  is  iimpplicable 
when  the  limitation  to  unborn  children 
gives  them  a  fee.    Ibid. 


DAMAGES. 

1.  Agreement  for  the  sale  of  a  lease,  "with 
possession  on  the  1st  of  December,  the 
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rent  to  commence  at  Chrittmat,**  Posses- 
sion was  not  given  until  the  81st  of 
January,  throogh  the  default  of  the 
vendor.  Held,  that  tiie  purchaser  was 
entitled  to  compensation,  and  an  inquiry 
was  directed.  Gedye  v.  The  Duke  qf 
.  Montrose.  vol.  26,  p.  45 

2.  In  a  case  where  the  Court  has  no  juris- 
diction to  grant  a  specific  performance  of 
a  contract,  it  has  no  jurisdiction,  under 
the  21  &  22  Vict.  c.  27,  to  award  and 
assess  damages  for  its  nonperformance. 
Rogers  ▼.  Chailis.  voL  27,  p.  175 

3.  An  injunction  was  granted,  on  tlie  usual 
undertaking  to  be  answerable  in  damages,   i 
The  injunction  having  been  dissolved   ' 
the  Defendant  moved  to  dismiss  for  want 
of  prosecution,  and  for  a  reference  to 
ascertain  the  amount  of  damages.    The   i 
Plaintiff  undertook   to   speed.     Held,   j 
that  this  was  not  the  proper  time  for  ob- 
taining a  reference  as  to  damages.  South- 
Vforth  ▼.  Taylor.  vol.  28,  p.  616 

4.  A  mortgagor  entered  into  a  contract  to 
grant  a  lease,  which  the  paortgagee  re- 
fused to  ratify.  Held,  that  specific  per- 
formance could  not  be  enforced,  bdt  the 
Court  under  Sir  Hugh  Cahju^  Act  (21 
&  22  Vict  c.  27,  s.  2),  assessed  the 
damages  sustained.    Howe  ▼.  Hunt, 

vol.  31,  p.  420 

5.  In  a  case  for  an  injunction,  which,  from 
circumstances  arising  after  the  bUl  was 
filed,  could  not  be  granted,  the  Court 
awarded  damages,  though  not  specifically 
prayed  for  by  the  bill.     Cotton  v.  Wyld. 

vol.  82,  p.  266 

6.  The  Defendant,  a  mortgagee,  agreed  to 
grant  a  lease  to  the  Plaintiff,  but  upon 
the  mutual  understanding  that  the  mort- 

gagor  was  to  concur.  The  mortgagor 
a ving  refused  his  concurrence:  Held, 
that  the  Plaintiff  was  not  entitled  to  in- 
sist on  having  a  lease  from  the  mortgagee 
alone ;  and  secondly,  that  he  was  not  en- 
titled to  damages  in  equity.  Frahklinski 
"f'Bail.  vol.  38,  p.  560 


DEATH  WITHOUT  ISSUE. 

[See  Dtimg  without  Issue,  Implica- 
tion (Gift  by).] 

Effect  of  the  29th  section  of  the  Statute  of 
Wills  on  the  construction  of  "death 
without  issue.*'    Morris  y.  Morris. 

vol.  17,  p.  198 

DE  BENE  ESSE. 
[See  Witness  (De  bene  Esse).] 

DEBT. 

[See  Administration,  Charge  of  Debts, 
Creditors'  Deed,  Interest,  Order 
OF  Assetb,  Payment  (Debts  and  Le- 


gacies), Proof  of  DbbtBi  Sfeoialtt 
Debt.] 

1.  **DebU"  of  a  testator  held  to  include 
damages  accrued  after  his  death  under 
an  equitable  liability  to  indemnify.  Will- 
son  ▼.  Leonard.  vol.  o,  p.  373 

2.  A  suit  was  instituted  hj  a  son  against 
his  mother.  A  compromise  was  effected, 
whereby  the  mother  agreed  to  settle  a 
sum  on  the  son  and  his  family,  and  pay 
J  702.  amongst  such  of  the  son's  crediton 
"  as  should  be  willing  to  accept  the  same 
in  full  discharge  of  their  respective  debts, 
and  should  express  their  consent"  before 
a  given  day.  None  of  the  creditors 
assented,  and  no  payment  was  made  to 
them.  The  son  became  insolvent.  Held, 
that  the  mother  was  not  liable  to  pay  the 
170^  to  the  assignees.  Sherwood  Ym  Walker, 

vol.  6,  p.  401 

3.  Fees  to  counsel's  clerks  are  mere  gra« 
tuities,  for  which  they  have  no  le^ 
demand,  and  this  Court  has  no  jurisdic- 
tion in  respect  of  such  fees  as  against 
the  clerks.    Ex  parte  Cotton, 

vol.  9,  p.  107 

4.  A  surety  was  comj^Ued  to  pay  money 
for  his  principal  which  the  prucipal  was 
decreed  to  repay,  with  the  costs  of  suit. 
Held,  that  the  claim  of  the  surety  con- 
stituted a  debt  sufficient  to  support  a. 
creditor's  administration  suit.  Rice  v. 
Gordon.  voL  11,  p.  265 

6,  By  a  settlement,  the  wife's  father  cove- 
nanted to  pay  3,0002.  to  trustees  for  the 
husband  for  life,  then  to  the  wife  for  life, 
and  afterwards  for  the  younger  children ; 
but  it  was  provided,  that  upon  the  hus- 
band's settling  a  certain  real  estate,  he 
should  become  absolutely  entitled  to  the 
3,0001.  In  1814  the  husband  assigned 
that  sum  to  trustees  for  his  wife,  during 
their  joint  lives.  In  1820  the  estate  was 
settled,  and  in  1823  the  3,000/,  was  paid 
to  the  trustees,  who  paid  it  over  to  Uie 
husband,  taking  his  bond  for  the  amount. 
The  husband,  by  his  will,  directed  his 
debts,  including,  aa  he  declared,  this 
bond,  to  be  paid  out  of  his  real  estate. 
Held,  that,  upon  satisfaction  of  the  wife's 
claim,  the  debt  upon  the  bond  had  ceased. 
Senhouse  ▼.  HaU,  vol.  14^  p.  241 

6,  A  testator  devised  his  £.  estate,  subject 
to  debts,  &c.,  to  his  wife  for  life,  widi 
remainden  over,  am}  he  devised  his  C« 
estate,  subject  to  his  debts,  &c.,  to  his 
wife  absolutely.  He  afterwards  mort- 
gaged his  E,  estate.  Held,  on  a  defi- 
ciency of  the  personal  estate,  that  the 
estates  E.  and  C,  ought  to  contribute 
rateably  towards  payment  of  the  mort- 
gage.   Middleton  v.  MiddUton, 

vol.  13,  p.  450 

7.  Trust  funds  were  lent  to  A.  B,  (the 
tenant  for  life),  with  the  assent  of  his 
wife  and  children,  who  were  entitled  iu 
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remainder.  A.  B.  secured  the  refMiy- 
ment  to  the  trustees  by  a  life  policy  and 
a  chaige  on  his  living.  The  trustees,  for 
seventeen  years,  with  the  assent  and  con- 
currence of  A.  B.t  paid  over  the  surplus 
proceeds  of  the  living  to  J.  B.'s  family, 
from  whom  he  was  living  separate. 
Held,  that  the  debt  was  not  thereby  satis- 
fied.   Clock  V.  Hoiitrnd,     vol.  19,  p.  262 

8.  jt^  in  Jtmuary,  1853,  gave  to  B.  his 
I  O  U  for  65/.  After  A:%  death,  B. 
having  claimed  the  amount,  his  receipt 
for  the  amount  was  produced.  B.  swore, 
positively,  that  the  amount  had  never 
been  paid.  The  Court  held,  that  it 
could  not  act  on  his  unsupported  tes- 
timony against  the  written  evidence.  In 
r«  Farrcw't  EiitUe,  vol.  22,  p.  400 

9.  A  daughter  was  entitled  to  one- fifth  of 
some  property,  and  her  father  to  the  re- 
mainder. She  resided  with,  and  was 
maintained  by,  him,  and  he  received  the 
whole  of  the  rents.  After  his  death  she, 
for  the  first  time,  claimed  against  his 
estate  an  account  of  one-fifth  of  the 
rents  for  twenty  years.  The  Court  con- 
cluded, that  the  common  establishment 
had  been  maintained  out  of  the  mixed 
fond,  and  rejected  the  claim.  Smith  v. 
ArIM;  TrHtier  v.  amith,    voL  28,  p.  554 

10.  Under  a  private  act,  the  debts  of  C.  were 
to  be  paid  when  *'  proved  to  the  satisfac- 
tion of  the  Court."  An  unprofessional 
man  had  obtained  a  judgment, by  confes- 
sion, against  C  for  S^fiOI.  The  only 
consideration  shewn  for  it  was  services 
which  ought  properly  to  have  been  per- 
formed by  a  solicitor  or  a  parliamentary 
agent.  Held,  that  they  must  be  held  to 
have  been  performed  gratuitously,  unless 
a  distinct  agreement  were  made  out.  No 
agreement  having  been  proved,  the  claim 
on  the  judgment  was  disallowed.  In  re 
CamB^t  EitaU  Act;  Ex  parte  Jtaae, 

vol.  80,  p.  274 

1 1.  Claim  of  West  India  consignee  ordered 
to  be  paid  out  of  general  assets.  Lyne 
V.  Thaw^oii.  vol.  80,  p.  542 

12.  A  foAer  voluntarily  paid  a  debt  due  to 
a  bank  ftom  his  son,  and  the  father  after- 
wards died  insolvent.  Held,  that  there 
was  no  debt  from  the  son  to  the  father's 
estate.     Graham  t.  Wickham,    (No.  2.) 

vol.  81,  p.  478 

13.  A  purchaser's  right  to  have  his  de- 
posit returned,  held  to  constitute  a  suffi- 
cient debt  to  support  a  creditor's  suit  for 
administration.    Cauon  v.  Robertt, 

vol.  31,  p.  613 

DECLARATION  OF  TRUST. 

[See  Statute  of  Frauds,  Voluntary 
Trust.] 

A*  and  B.  were  trustees  of  a  will,  and  they 
and  the  widow  were  the  executors.  The 
widow,  previous  to  her  second  marriage, 


transferred  a  sum  standing  in  her  sole 
name  to  A,  and  B,,  upon  certain  trusts 
agreed  on  between  her  and  her  second 
husband.  After  the  marriage,  the  trustees 
of  A,  and  B.  declared  the  trusts  accord- 
ingly. The  fund  was  part  of  the  tes- 
tator's assets,  but  the  second  husband 
had  no  notice  of  that  fiict  Held,  that 
A.  and  B,  held  it  on  the  trusts  of  the  set- 
tlement, and  not  those  of  the  will. 
Cooper  V.  Wormaid.  vol  27,  p.  266 


DECLARATORY  DBCREB. 

The  testatrix  directed  her  residuary  estate 
« to  be  divided  equally"  between  her  two 
granddaughters  on  the  youngest  attain- 
ing twenty- one.  She  added,  if  they  both 
marry  a  relation  of  /.  D.,  then  the  re- 
sidue is  to  be  divided  between  my 
nephews  and  nieces.  The  grand- 
daughters having  attained  twenty-one 
and  being  still  unmarried,  the  Court  de. 
clined  deciding  the  validity  of  the  gift 
over,  but  held  that  they  were  entitled  to 
payment,  subject  to  any  future  question. 
Hird  V.  Pinckney,  vol.  84,  p.  278 


DECREE. 

[See  Declaratory  Decree,  Decree 
(altering),  Decree  by  Default, 
Decree  (drawing  up).  Decree  (En- 
rolment), Estoppel,  InquirieBi  Mi- 
nutes, Order. 

1.  A  suit  was  instituted,  after  a  great  lapse 
of  time,  and  after  the  death  of  all  the 
trustees  of  a  will,  to  make  the  estates  of 
such  trustees  liable  for  breaches  of  trust 
in  the  administration.  Their  represen- 
tatives being  personally  ignorant  of  the 
matters,  the  Court  refused  to  declare  the 
liability  in  the  first  instance,  but  directed 
inquiries.    Kirkman  v.  Booth, 

vol.  11,  p.  278 

2.  A  schoolmaster  retained  all  the  rents  of 
a  charity  estate,  after  making  small  fixed 
payments  to  the  almspeople.  At  the 
hearing,  the  Court  held  that  he  was  not 
entitled  to  do  so,  and  made  a  decree,  re- 
ferring it  to  the  Master  to  inquire  what 
the  charity  estate  and  property  consisted 
of,  and  to  settle  a  proper  scheme  for 
the  management  of  tne  estates  and  pro- 
perty, and  "  for  the  application  of  the 
future  rents  and  profits  of  the  school." 
No  account  was  directed  against  the 
schoolmaster.  Held,  that ''  future  rents' ' 
meant  all  those  subsequent  to  the  decree, 
and  the  schoolmaster  having  died  before 
the  scheme  had  been  settled,  the  Court, 
on  a  supplemental  information,  directed 
an  account  against  his  personal  represen- 
tatives of  the  rents  received  subsequent 
to  the  decree.  The  Attomey-Generai  v. 
Ti^ell.  vol.  12,  p.  38 

Jv  2 
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3.  On  tt  billi  by  first  mortgagee  against 
mortgagor  and  second  mortgagee,  the 
Plaintiff  should  prove  the  second  mort- 
gage, otherwise  be  can  only  take  an  in- 
quiry at  the  first  hearing.  Guardner  y. 
Boucher.  vol  13,  p.  68 

4«  By  the  decree,  arrears  of  maintenance 
were  ordered  to  be  paid  out  of  a  fund  in 
Court,  consisting  both  o(  corpus  and  rents 

.  of  red  estate,  and  it  was  referred  to  the 

•  Master  to  calculate  interest  on  the 
arrears.  Upon  the  matter  coming  before 
the  Court  upon  the  Master's  report. 
Held,  that  it  was  not  then  competent  for 
the  parties  to  contend,  that  the  arrears 
and  interest  were  not  payable  out  of  the 
eorpttt,  for  the  point  must  be  considered 
settled  by  the  prior  decree.  Dapiet  v. 
Browne,  vol.  14,  p.  127 

(See  Livetey  v.  Harding,  vol.  21,  p.  227) 


DECREE  (ALTERING). 

1.  An  accidental  slip  in  a  decree  directing 
a  sale,  if  certain  persons  '*  and  the  heir- 
at-law"  should  oe  found  parties,  cor- 
rected, on  petition,  by  substituting  the 
words  "  other  than  the  heir-at-law." 
Turner  ▼.  Hodgton.  vol.  9,  p.  265 

2.  Costs  had  been  ordered  to  be  paid  out  of 
income  instead  of  out  of  corput.  Held, 
that  this  did  not  preclude  the  matter 
being  afterwards  set  right.  Sheppard  v. 
Sheppard.  vol.  33,  p.  129 

3.  A  clerical  error  in  the  enrolment  of  a 
decree  corrected  by  the  Master  of  the 
Rolls.  Attorney-General  v.  Greenhill, 
(No.  2.)  vol.  84,  p.  174 


DECREE  BY  DEFAULT. 

The  Plaintiff  filed  a  traversing  order.  The 
Defendant  afterwards  made  default  in 
appearing  at  the  hearing.  Held,  first, 
that  the  Plaintiff  was  not  entitled  to  take 
as  of  course,  such  decree  as  he  could 
abide  by,  but  must  go  through  his  case  and 
take  such  decree  as  to  the  Court  might 
appear  just ;  and  secondly,  that  service 
of  the  traversing  order  must  be  proved 
by  affidayiL    Evane  v.  Wittiame, 

vol.  6,  p.  118 


DECREE  (DRAWING  UP  AND  EN- 
TERING). 

1.  Order  held  irre^lar,  first,  on  the 
ground  of  its  having  been  made  and 
passed  without  due  notice  to  the  other 
parties  to  the  cause;  and  secondly,  as 
not  specifying  the  evidence  on  which  it 
was  grounded.    Stubbs  v.  Sargon, 

vol  4,  p.  90 


2.  Any  proceedings,  nowever  inadvertently 
had,  upon  a  decree  or  order  not  entered 
in  the  Registrar's  book,  are  irregular  and 
voidable.     Tolton  v.  Jervie. 

vol.  8,  p.  364 

3.  An  order  passed  in  May,  1837,  was  widi- 
out  order  entered  in  Aja-U,  1845,  held  ir- 
regular.   Ibid, 

4.  Observations  as  to  the  mode  and  forms 
of  drawing  up  and  passing  decrees  in  the 
Registrar's  office. 

By  consent  the  Registrar,  in  drawing  up 
a  decree,  sometimes  permits  such  altera- 
tions to  be  made  in  it  aa  be  believes  the 
Court  would  sanction,  and  which  are 
binding  on  the  parties.  Dattenport  v. 
Stafford,  vol  8,  p.  503 

5.  Strict  regularity  remiires  that  every 
word  of  a  decree  should  be  pronounced 
or  dictated  by  the  Court,  and  that,  with- 
out a  subsequent  order  of  the  Court,  or 
at  least  without  personal  communication 
with  the  Judge,  no  alteration  should  be 
made.  This  became  at  first  inconve- 
nient, and  at  length  impracticable,  and 
now  the  Registrars,  unon  consent,  allow 
alterations,  as  the  admission  of  assets 
and  striking  out  the  direction  to  take 
accounts,  which  would  have  been  neces- 
sary if  assets  had  not  been  admitted. 
The  admission  is  usually  stated  to  have 
been  made  by  the  party's  counsel.    Ibid. 

6.  As  to  the  mode  of  proceeding  to  be  re- 
lieved firom  an  admiasion  in  a  decree 
fraudulently  inserted,  or  consented  to  by 
mistake.    Ibid. 

7.  In  November f  1847,  an  order  was  made 
for  an  injunction,  but  was  not  drawn  up. 
Upon  an  ex  parte  (application  in  Jpril, 
1849,  to  have  it  drawn  up,  Held,  that 
notice  of  the  application  must  be  given 
to  the  Defendant    Bateman  v.  Wiatt. 

vol.  11,  p.  587 

8.  Rule  of  practice  as  to  varying  the  minutes 
of  decrees.  The  Registrar  must  first  com- 
plete the  minutes,  and  any  party  dissatis- 
fied may  then  give  notice  of  motion  spe- 
cifying the  subject  of  complaint.  Pr&ee 
V.  Howard,  voL  14,  p.  208 

9.  A  notice  to  draw  up  an  order  served  one 
day  for  the  next  is  regular.  In  re  Christ^ 
SUM.  vol.  19,  p.  519 

10.  An  order  drawn  up  in  the  Registrar's 
office,  in  the  absence  of  a  Defendant, 
will  not  be  set  aside  where  no  error  is 
shewn.    Smith  v.  Jcion,   (No.  2.) 

vol.  26,  p.  559 


DECREE  (ENROLMENT). 

On  a  motion,  under  the  new  Orders  to  enrol 
a  decree,  after  a  delay  of  more  than  six 
months,  the  Court  granted  the  Respond- 
ents a  delay  of  twenty-eight  days.  Sher- 
win  V.  Shakespeare,  vol.  18,  p.  527 


GENERAL  IND£X. 


133 


DEED. 

[See  Construction,  Covenant,  Crown, 
Died  Poll,  Independent  Contract, 
Mistake,  Reforming  Deed.] 

1.  Four  deeds,  though  bearing  date  on  four 
oonsecutiye  days,  held  to  be  necessarily 
connected  together,  and  to  Sorm  one 
transaction.    Ford  v.  ShurU 

ToL  15,  p.  493 

2.  Every  deed  is  to  be  taken  most  strongly 
against  the  grantor ;  but  where  the  owner 
of  an  estate,  on  his  marriage,  settles  it 
npon  himself  for  life,  with  remainders 
over,  and  is  therefore,  in  one  sense,  both 
grantor  and  grantee,  his  interest  under 
the  deed  is  to  be  construed  as  if  a  stranger 
had  been  the  grantor.     Fineent  v.  Sjpieer, 

vol.  2%  p.  880 
{SeeuM  in  case  of  grant  by  Crown.  Jt- 
icmey^GenertU  v.  Ewelme  Hospital. 

vol.  17,  p.  866) 

3.  AlteratUm  of  deed  by  filling  in  blanks 
after  the  execution,  held  not  to  avoid  it. 
Adtetts  V.  Hives,  vol.  ZZ,  p.  52 

4.  Necessity  of  proving  a  deed  by  the  at- 
testing witness,  where  its  validity  and 
the  pajrment  of  the  consideration  is  con- 
tested by  a  person  not  a  party  to  it. 
Leigh  V.  Lloffd,  vol  35,  p.  455 


DEED  POLL. 

A  deed  poll  in  the  form  of  a  power  of  at- 
torney, held,  in  equity,  to  amount  to  an 
assignment,  or  to  a  covenant  to  assign. 
BemttU  T.  Cooper.  vol.  9,  p.  252 


DEFENDANT. 

[See  Abscondino  Defendant,  Co-De- 
fendant.] 


DELAY. 

[See  Abandonment,  Acceptance  of 
Title,  Breach  of  Trust,  Waiver.] 

1.  Under  a  trust  deed  dated  in  1806,  and 
which  was  to  operate  durincf  the  life  of 
the  grantor,  the  trustee,  after  the  per- 
formance of  certain  trusts,  was  to  pay 
the  surplus  rents  to  the  owner  during  his 
life.  The  owner  died  in  1 8 1 6,  the  truelee 
died  in  1818,  and  in  1828  a  bill  for  an 
account  was  filed  by  the  representative  of 
the  former  against  the  representatives  of 
the  latter.  The  answer  was  filed  in  the  fol- 
lowing vear,  but  no  further  proceedings 
were  uken  in  the  suit  until  1839,  when 
the  cause  was  set  down  and  was  heard  in 
1840.  Held,  that  no  such  laches  existed 
as  to  bar  the  account.    Held  also,  that. 


as  regarded  the  lapse  of  time,  the  case 
was  to  be  looked  at  in  the  same  light  now 
as  at  the  filing  of  the  bilL  DicAeiuon  v. 
Lord  HoUand.  vol.  2,  p.  31 0 

2.  Trustees,  after  acquiescence,  restrained 
from  legal  proceedings  against  the  tenant 
for  life  to  recover  the  title-deeds,  and  re- 
ceive the  rents.    Denion  v.  Denton. 

vol.  7>  p.  888 

2a.  A  bond-creditor  proved  his  debt  under 
a  decree  in  a  creditor's  suit;  he  also 
claimed  to  have  an  equitable  mortgage 
for  the  amount.  The  matter  stood  over 
to  amend  his  charge,  &c.  He  neglected 
to  do  so,  and  was  reported  a  bond-cre* 
ditor  only.  The  estate  was  sold  and  the 
money  paid  into  Court,  and  an  appor- 
tionment directed.  Nine  years  after,  his 
personal  representative  presented  a  pe- 
tition for  liberty  to  go  in  and  establish 
his  mortgage,  alleging  that  he  had  re- 
cently discovered  that  the  charge  had 
not  been  amended:  it  was  dismissed 
with  costs.     Catteli  v.  Simout. 

vol.  8,  p.  243 

3.  A  decree,  made  in  1830,  contained  an 
admission  of  assets.  A  petition  of  rehear- 
ing, and  a  special  petition  to  he  relieved 
from  the  admission  were  presented,  which 
the  Court  conceived  to  be  pounded  on  a 
fraud  committed.  Held,  m  4845,  that, 
whether  fraud  and  mistake  had  been 
committed,  yet,  considering  the  circum- 
stances of  the  case,  the  length  of  time 
that  had  elapsed,  the  transactions  that 
had  taken  place,  the  absence  of  docu- 
ments, and  the  imperfections  of  the  evi- 
dence, justice  could  not  be  done  upon  a 
mere  rehearing  of  the  cause  as  it  stood  in 
1830.    Davenport  Y  Stti^ord. 

vol.  8,  p.  503 

4.  A  bill  by  a  creditor,  to  obtain  relief  in- 
consistent with  an  order  in  a  previous 
suit,  was  filed  nearly  twenty  years  sub* 
sequent  to  the  date  of  the  order,  and 
prayed  that  the  order  might  be  reviewed. 
An  application  to  rehear  the  former  suit 
was  refused,  on  the  ground  of  laches, 
acquiescence,  and  length  of  time,  but 
with  liberty  to  tenew  the  application  at 
the  hearing  of  the  second  suit.  Owynne 
v.  Edwards.  vol.  9,  p.  22 

5.  A  testator  bequeathed  to  his  widow  a 
pecuniary  legacy  and  a  life  annuity. 
She  survived  him  twenty-eight  years, 
and  after  her  death,  her  executrix  filed 
a  bill  for  their  recovery.  No  explanation 
was  given  of  the  circumstances,  and  no 
proof  of  any  intermediate  payment.  The 
bill  was  dismissed  on  the  ground  of 
great  laches.    Paitison  v.  Hamkesworih. 

vol  10,  p.  375 
(See  Parker  v.  Bloxam.  vol.  20,  p.  295) 
5a.  A  special  injunction,  on  notice,  to  pre- 
vent tne  infringement  of  a  patent  refused, 
on  the  ground  of  delay,  notwithstanding 
the  Court  had  a  Strong  impression  in 
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favour  of  the  PlaintifiTs  right    Bridton  v. 
Beneeke,  vol.  12,  p.  1 

6.  A  testator,  who  died  in  1796,  fl^ave  his 
personal  estate  to  his  widow  for  life,  with 
remainder  to  B.  B,  died  in  1826,  and 
the  widow  in  1849.  The  Plaintiffs  then 
filed  a  hill  against  the  representatives  of 
the  executors,  to  make  them  liahle  for 
investing  in  Five  per  Cents.,  instead  of  in 
Consols,  &c.  In  18S7  the  Plaintiffs  had 
notice  of  the  state  of  the  investment 
Held,  that  they  were  harred  by  laches 
and  lapse  of  time.    Browne  v.  Crots, 

vol.  14,  p.  105 

7.  A  party  reiving  on  his  ignorance  of 
facts,  roust  shew,  not  only  that  he  had 
not  the  information,  hut  that  he  could 
not,  with  due  diligence,  obtain  it. 

The  Plaintiff,  a  surety,  sought  to  set 
aside  a  deed  executed  in  1848,  on  the 
ground  that  he  had  been  released  by  a 
transaction  between'  the  principals  in 
1842,  of  which  he  was  ignorant  in  1848. 
It  appeared  that  he  had  made  inquiries 
in  1845,  and  was  referred  to  persons  who 
could  give  him  the  information,  but  neg- 
lected to  do  so  until  the  end  of  1849, 
when  he  obtained  it.  Held,  that  having 
in  1846  the  means  of  acquiring  the  know- 
ledge, he  must  be  deemed  to  have  had 
it  in  1848,  and  his  bill  was  dismissed. 
Wason  V.  Warehg.  vol.  15,  p.  151 

8.  J.f  a  merchant  in  Cuba,  sold  to  6,  part 
of  a  cargo  shipped  by  him,  and  C.  (who 
was  i#.'8 correspondent  in  England)the\ng 
informed  thereof  by  B.,  made  no  claim 
until  four  months  afterwards,  when  he 
insisted  on  a  paramount  right  over  B.  to 
the  carga  Held,  that  even  assuming  he 
had  originally  such  right,  his  conduct  had 
been  such,  that  a  Court  of  Equity  would 

-  not  allow  him  to  enforce  it  against  B» 
Zubtetay.  Tyrie,  vol.  15,  p.  577 

9.  Laches  not  to  be  imputed  to  a  vendor 
for  delay  in  filing  his  bill,  where  to  the 
last  the  purchaser  insists  on  the  contract, 
but  disputes  its  effect  Lord  Jamet  Stuart 

'  Y.  The  London  and  North  Western  Rail- 
way  Company,  Yol.  15,  p.  513 

10.  A  creditor  of  a  banking  firm  held  to 
have  accepted  the  surviving  partners  as 
his  debtors,  and  to  have  lost,  by  sixteen 
years'  delay  and  his  conduct,  the  benefit 
of  a  trust  contained  in  the  will  of  the  de- 
ceased partner  for  payment  of  his  debts 
out  of  bis  real  estate.    Brown  v.  Gordon, 

vol.  16,  p.  802 

11.  Bill,  after  seventeen  years,  to  set  aside 
a  purchase  of  the  testator's  estate  by  his 
executor,  at  an  undervalue,  dismissed, 
on  the  ground  of  the  delay;  although 
the  sale,  if  recent,  would  have  been  set 
aside.    Baker  v.  Reed.        vol.  18,  p.  898 

(See  Shaw  v.  Neale,       vol.  20,  p.  157) 

12.  Executors  were  to  make  an  investment 
to  produce  an  annuity  of  1002.  for  A,  for 
life,  and  the  eapital  was  then  given  to 


A.^8  children.  No  investment  having 
been  made,  the  children  were  held  en- 
titled to3,338iL  Consols  and  not  to  2,000/. 
sterling.  On  the  death  of  A*  in  1843,  his 
children,  on  receiving  2,000/.,  executed  a 
release,  which,  after  reciting  that  accord- 
ing to  the  trust  2,000/.  had  been  set  apart 
to  answer  the  annuity,  they  released  the 
first  representative  of  the  testator  from 
all  claims  and  demands.  In  1854  the 
children  instituted  a  suit  to  recoYer  the 
amount  of  Consols  which  would  be  re^ 
quired  to  produce  100/.  Held,  that  hav- 
ing regard  to  the  situation  in  life  of  the 
Plaintiffs,  the  inaccuracy  of  the  recitals, 
and  the  absence  of  professional  assist- 
ance, they  were  not  barred  by  lapse  of 
time.  Atpland  v.  fFatte.  vol.  20,  p.  474 
12a.  Where  a  person  named  executor  re- 
tained the  whole  assets  in  discharge  of 
his  debts,  without  proving  the  wilL  Tbe 
Court,  notwithstanding  great  lapse  of 
time,  granted  relief  by  ordering  a  sale. 
Smith  V.  Bakes.  vol.  20,  p.  568 

13.  The  testator  directed  the  investment  in 
the  funds  of  sufficient  to  produce  40/.  a 
year,  and  the  dividends  to  be  paid  to  his 
wife  for  life,  and  he  bequeathed  his  ge- 
neral residue  and  the  fiind  invested  (after 
her  death)  to  other  persons.  An  invest* 
ment  was  made  in  Five  per  Cents.,  which 
were  reduced  and  produced  less  than  40/. 
Held,  that  the  widow  was  entitled  to 
have  the  deficiency  made  good  out  of  the 
corpus  of  the  fund,  and  the  widow  having 
received  less  than  40/.  for  thirty-three 
Years.  Held,  that  there  had  been  no 
laches  or  acquiescence,  the  question  now 
relating  to  the  respective  rights  of  par- 
ties to  an  existing  trust  fund.  Mills  v. 
Drewitt,  vol.  20,  p.  632 

14.  Delay  and  laches,  on  the  part  of  tbe 
Plaintiff,  are  a  good  defence  to  a  suit  for 
specific  performance,  but  they  are  inap<. 
plicable  where  the  contract,  though  in- 
complete, has  continued  to  be  acted  on, 
as  where,  under  a  contract  for  lease,  pos- 
session is  taken  and  rent  paid  for  a  series 
of  years.  Sharp  Y.MiUigan.  vol.  22,  p.  606 

15.  Billy  by  a  foreign  creditor  to  enforce  a 
foreign  Judgment  against  the  assets  of 
the  deceased  debtor,  dismissed  on  the 
ground  of  great  delay  in  instituting  the 
proceedings*    Reimers  r,  Druce, 

vol.  28,  p.  145 

16.  Parties  claiming  a  portion  of  the  resi- 
due held  not  barred,  after  twenty  years' 
delay,  either  by  the  statute  or  by  laches, 
the  fund  still  existing  as  a  trust  fund, 
and  all  parties  having  acted  under  a 
misconception  of  rights.  Downes  v.  B«/- 
lock,  vol.  25,  p.  54 

17.  Time  is  a  bar  in  equity  to  stale  de- 
mands, independent  of  the  Statute  of 
Limitations.    Hareourt  v.  Whiie, 

vol.  28,  p.  803 

18.  Bill   by  tenant  for  life  in  remainder 
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against  the  representatiTeB  of  a  prior 
tenant  for  life,  for  an  account  of  timber 
improperly  cut,  dismissed  with  costs,  on 
account  of  the  delay,  the  bill  not  having 
been  filed  until  nearly  twenty  years  after 
the  death  of  the  first  tenant  for  life. 
Hammrt  r.  Whiie.  vol.  28,  p.  30S 

19.  The  representatives  of  a  deceased 
tenant  for  life,  of  renewable  leaseholds, 
cannot,  after  the  lapse  of  nearly  twenty 
years  from  his  death,  maintain  a  claim  to 
be  recouped  moneys  expended  for  re- 
newals in  excess  of  what  he  was  justly 
liable  to  pay.    Ahulie  v.  Harcmtrt, 

vol.  28,  p.  813 

20.  Delay  of  seven  months  in  taking  pro- 
ceedings to  set  aside  a  sale,  during  which 
the  purchaser  was  improving  the  pro- 
perty. Held,  no  bar  to  the  Plaintiff's 
right  to  relief    Pearam  v.  Benson. 

vol.  28,  p.  598 

21.  Parties  neglected,  for  ten  years,  to  pro- 
secute a  reference,  and  the  Master  re- 
ported that  he  was  unable  to  dispose  of 
the  cause.  On  an  application  to  the 
Court,  the  matter  was  transferred  into 
chambers,  and  it  was  ordered  that  the 
reference  should  be  prosecuted  with 
effect  within  a  month,  the  Court  inti- 
mating, that,  in  default,  the  cause  would 
be  disposed  of  summarily.  Parkinton  v. 
Lmetu.  vol.  28,  p.  627 

22.  Waiver  or  acquiesdence,  like  election, 
pesupposes  that  the  person  to  be  bound 
IS  fully  cognizant  of  his  rights,  and,  being 
so,  neglects  to  enforce  them.  Vyvyan  v. 
Vyvyan.  vol.  30,  p.  %5 

28.  In  1807  a  solicitor  agreed  to  purchase 
an  estate  from  his  client,  but  the  convey- 
ance was  not  executed  until  1823.  The 
client  changed  his  solicitor  in  1826,  and 
died  in  1829,  fully  aware  of  his  rights. 
A  bill  filed  in  1859  by  persons  claiming 
through  the  client,  to  set  aside  the  trans- 
action, was  dismissed  on  the  ground  of 
the  great  lapse  of  time,  the  Court  holding 
that  the  Plaintiffs  had  no  better  title  to 
relief  than  the  client  would  have  had  if 
living.  The  Marquis  of  Clanricarde  and 
Others  v.  Henmng,  vol.  30,  p.  175 

24.  A  suit  to  set  aside  a  transaction  entered 
into  openly  nineteen  or  twenty  years 
previously  cannot  be  sustained.  Marquis 
rf" Clanricarde  v.  Henning,   vol.  80,  p.  175 

{Barwell  v.  BarwelL        vol.  34,  p.  871 
Mackintosh  y.  Stuart,       vol.  36,  p.  21) 

25.  Dissentient  members  were  allowed  to 
retire  by  resolutions  at  a  general  meeting, 
and  upon  terms  which  were  assumed  to 
be  uUra  vires.  Held,  that  the  transaction 
could  not  be  questioned  by  the  continuing 
shareholders,  after  twelve  years'  delay. 
Brotherhood^ s  case.  vol.  31,  p.  365 

26.  A  purchase  of  a  reversionary  interest 
by  a  brother  ftom  a  sister  at  an  under- 
value set  aside  twenty  years  after  the 
purchase  and  ten  years  and  a  half  after 


the  reversionary  interest  fell  into  posses^ 
sion,  the  influence  of  the  brother  conti- 
nuing until  a  year  before  bill  filed.  Sharp 
V.  Leach.  vol.  31,  p.  491 

27.  A,  B,,  a  trustee,  misapplied  a  trust  fund 
of  which  he  was  tenant  for  life,  and  he 
died  in  1834.  C  D.,  who  then  became 
entitled  to  it,  died  in  1858,  having  taken 
no  proceeding  to  recover  it.  .  A  bill,  filed 
in  1863  by  the  representatives  of  C.  Z). 
against  the  representatives  of  the  repre- 
sentative of  A.  B,,  to  recover  the  fund, 
was  dismissed  with  costs,  on  the  ground 
of  the  lapse  of  time.    Hodgson  v.  Bibbff, 

vol.  32,  p.  221 

28.  A,  was  the  administrator  of  an  estate, 
to  one- third  of  which  each  of  his  brothers, 
C.  and  D.,  was  entitled.  In  1833  A. 
wrote  to  B.  and  C,  offering,  in  order  to 
prevent  the  necessity  of  accounts  and  the 
probability  of  dispute,  to  pay  each  1,000^ 
for  his  share.  B.  accepted  the  offer,  and 
C,  wrote  to  say  that  whatever  B.  deter- 
mined **  would  meet  with  his  approba- 
tion." A.  and  B.  acted  on  the  contract 
as  complete,  and  C.  never  repudiated  it 
or  asked  for  any  accounts  or  explanations. 
Upon  the  death  of  B.,  seventeen  years 
afterwards,  C.  insisted  that  there  was  no 
contract  binding  on  him,  and  he  claimed 
one- third  of  the  estate.  Held,  that  C. 
had  acquiesced  and  was  bound  by  the 
contract.    Cood  v.  Good,    vol.  33,  p.  814 

29.  Shareholders  in  a  company  sanctioned, 
or  by  their  silence,  at  least  acquiesced  in, 
an  arrangement  which  was  utira  vires, 
intending,  if  it  were  favourable  and  pro- 
fitable to  themselves,  to  abide  by  it  and 
insist  on  its  validity ;  but  if  it  proved 
unfavourable  and  disastrous,  then  to 
institute  proceedings  to  set  it  aside. 
They  complained  of  the  acts  as  ultra 
vires,  but  relief  was  refused.  Gregory  v. 
Patchett.  vol.  83,  p.  695 

30.  On  a  bill  to  restrain  a  nuisance,  a  delay 
of  six  months  in  filing  the  bill,  though 
important  on  an  interlocutory  applica- 
tion, held,  no  bar  to  relief  by  injunction 
at  the  hearing  of  the  cause.  Turner  v. 
Mirfield.  vol.  34,  p.  390 

(See  Gordon  v.  Cheltenham  Rail.  Co. 

vol.  5,  p.  229) 

31.  A  delay  from  May  to  Decemfrer  in  filing 
a  bill  for  specific  performance  held  not 
sufficient  to  deprive  a  vendor  Qf  his  right 
to  have  the  contract  enforced.  Colby  v. 
Gadsden.  vol.  34,  p.  416 

32.  When  a  Plaintiff  has  delayed  filiug  her 
bill  for  ten  years,  the  time  which  has 
elapsed  ought  to  preponderate  in  the  De- 
fendant's ftivour,  where  the  evidence  is 
conflicting,  and  the  balance  of  it  is  even. 
Hardwiek  v.  tFright.  vol.  S5,  p.  138 

38.  A  shareholder,  who  had  taken  shares 
on  the  faith  of  a  prospectus,  afterwards 
discovered  that  by  the  articles  of  associa- 
tion tlic  objects  of  the  company  materially 
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differed  from  those  stated  in  the  pro- 
spectus. He  subsequently  dealt  with 
the  shares  as  owner,  by  attempting  to 
sell  them.  Held,  that  he  had  acquiesced 
and  could  not  afterwards  repudiate  them 
on  the  ground  of  the  misrepresentation. 
Re  The  Hop  and  Malt  Exchange  and 
Warehouse  Company  (LmUed),  Brigg*» 
cote,  vol.  85,  p.  273 

34.  A  delay  of  nine  years  in  seeking  to  set 
aside  a  deed.  Held,  under  the  circum- 
stances, accounted  for.  Proctor  y»  Robin- 
eon,  vol.  85,  p.  829 


DELIVERY  UP  OF  INSTRUMENTS. 

1.  A  deed  was  declared  void  and  ordered 
to  be  cancelled,  held  that  a  reconeeyanee 
was  not  necessary.    Hoghton  v.  Hoghton, 

vol.  15,  p.  278 

2.  Principles  on  which  Courts  of  Equity 
proceed,  in  ordering  the  delivery  up  of 
instruments  on  which  actions  at  law  may 
be  brought     Cooper  v.  Joel, 

vol.  27,  p.  813 

3.  A  written  guarantee  was  given  for 
moneys  payable  by  instalments ;  though 
invalid,  there  was  no  invalidity  on  the 
face  of  it  In  an  action  for  the  first  in- 
stalment, the  plaintiffs  were  non  protsed. 
Held,  that  although  there  was  a  legal 
defence,  the  instrument  ought  to  be  can- 
celled, on  the  ground  that  future  actions 
were  contemplated,  and  that  the  future 
defence  might  fail  from  the  loss  of  evi- 
dence.   IbSi, 


DEMURRER. 

1.  One  of  two  tenants  in  common  brought 
an  action  of  ejectment  against  J,  B.  to 
recover  possession  of  some  property,  but 
discovering  (as  the  bill  alleged)  that  there 
was  an  outstanding  term,  which  the  De- 
fendant intended  to  set  up,  he  filed  a 
bill,  praying  a  declaration  of  his  right. 
Held,  on  demurrer,  tliat  from  the  frame 
of  the  record,  the  trustee  of  the  outstand- 
ing term  need  not  be  a  party.  Brookes  v. 
Burt,  vol.  1,  p.  106 

2.  After  a  demurrer  the  Plaintiff  may, 
before  it  has  been  argued,  obtain  an 
order^  of  course  to  amend ;  the  only 
question  is,  what  costs  he  is  to  pay,  and 
that  depends  upon  whether  the  aemurrer 
has  been  set  down  or  not.  Warhurton  v. 
The  London  and  Blackwall  Railway  Com^ 
pmiy.  vol.  2,  p.  253 

8.  General  demurrer  allowed  to  a  bill  on 
the  ground  of  the  vagueness  and  uncer- 
tainty of  its  statements.  Wormald  v.  De 
Lisle,  vol.  8,  p.  18 

4.  One  of  the  presumptive    next-of-kin 


assigned  Uie  share  to  which  he  might 
become  entitled  in  the  personal  estate  of 
a  lunatic  who  was  then  living,  on  trust 
to  pay  the  costs,  and  any  sums  which 
might  be  advanced  for  the  purposes  of 
the  trust,  then  to  pay  an  annuity  to  the 
assignee,  and  afterwards  to  pay  his  debts. 
No  creditor  was  party  to  the  deed.  The 
trustees  made  some  payments  in  advance. 
On  the  death  of  the  lunatic,  the  trustees 
of  the  deed  filed  a  bill  against  the  admi- 
nistrator and  the  assignor  for  payment  of 
the  assignor's  share,  alleging  that  the 
assignor  was  desirous  that  it  should  be 
paid  to  them.  Held,  that  a  general 
demurrer  by  the  administrator  could  not 
be  supported  on  these  allegations,  and 
semble  that  there  was  a  sufficient  consi- 
deration for  the  deed.    Hinde  v.  Blake. 

vol.  8,  p.  284 

5.  A  demurrer  is  considered  as  set  down, 
from  the  time  when  the  order  for  setting 
it  down  is  carried  into  the  Registrar's 
office,  and  not  from  the  time  of  its  entry 
into  the  Registrar's  book.  Egremoni  v. 
CoweU.  voL  5,  p.  617 

6.  A  bill  was,  at  the  hearing,  held  defective 
for  want  of  parties,  and  stood  over.  An- 
other bill  was  filed,  suting  that  at  the 
hearing  the  sole  Plaintiff  was  dead,  and 
stating  circumstances  intended  to  remove 
the  objection  for  want  of  parties,  and 
praying  the  discharge  of  the  former  order 
and  a  revivor.  A  demurrer  for  want  of 
parties  was  sustained.    Ibid. 

7.  Where  a  suit  abates  after  a  demurrer  has 
been  filed,  but  before  it  has  been  heard, 
the  Plaintiff  and  those  representing  him 
may  file  a  bill  of  revivor  and  supplement 
for  the  purpose  of  having  the  aemurrer 
disposed  of;  but  the  equity  of  the  origi- 
nal bill  being  challenged  by  the  demurrer, 
the  Plaintiff  in  the  second  bill  is  not  at 
liberty  to  claim  the  same,  or  additional 
relief  by  adding  supplemental  matter  in 
corroboration  of  the  original  claim,  and 
not  required  for  the  purpose  of  shewing 
by  and  against  whom  an  order  to  revive 
may  be  properly  obtained.  Bampton  v. 
BirchalL  vol.  5,  p.  880 

8.  Where  a  Plaintiff  neglects  to  set  down 
a  demurrer  within  the  twelve  days,  the 
Defendant  is  entitled  to  his  costs  of  suit 
and  demurrer,  and  an  order  for  them  will 
be  made  ex  parte,  Mackenzie  v.  Claridge, 

vol.  6,  p.  128 

9.  A  demurrer  for  want  of  equity  and 
want  of  parties,  succeeded  only  on  the 
latter  ground.  No  costs  were  given. 
Allan  V.  Houlden.  vol.  6,  p.  148 

10.  Practice  as  to  filing,  entering,  setting 
down,  and  submitting  to  a  demurrer. 
Heam  v.  Way.  vol.  6,  p.  868 

1 1.  Where  a  Plaintiff  obtains  an  injunction 
on  affidavits,  the  Defendant  is  not  wrong 
in  meeting  the  case  by  affidavits  on  a 
motion  to  dissolve,  although  the  point 
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might  be  detennined  shortly  by  filing  a 
demurrer.  The  Banuley  Canal  Company 
▼.  TwihelL  vol.  7,  p.  SI 

12.  Liberty  given  9x  parte  to  amend  a  cle- 
rical error  in  a  demurrer,  the  twelve  days 
for  demurring  not  having  expired.  Rich- 
arthoH  V.  Hattingt,  vol.  7»  p.  58 

13.  A  Plaintiff  may  set  down  a  demurrer 
for  argument,  without  waiting  for  the 
Defendant  to  enter  it  with  the  Kegiatrar. 
DaU<m  V.  Hayter,  vol.  7,  p.  250 

14.  Whether  it  is  necessary  for  a  Defendant 
to  enter  a  demurrer  with  the  Registrar 
within  eight  days  at  all,  quart.    Ibid, 

15.  A  Defendant  neglected  to  enter  his 
demurrer  with  the  Registrar  within  eight 
days,  the  Court  refused  to  overrule  it  on 
that  ground.    Ibid, 

16.  Where  a  demurrer  is  overruled,  the 
Court  will  not  give  the  Plaintiff  the  cost% 
if  the  statements  of  the  bill  are  vague 
and  uncertain.    Bud  v.  O'Brien, 

vol.  7,  p.  82 

17.  Upon  overruling  a  demurrer,  liberty 
was  reserved  to  the  Defendant  to  raise 
the  same  objection  at  the  hearing.  Jones 
V.  SkiptMrik,  vol.  9,  p.  237 

18.  A  Plaintiff  having  a  demand  against  a 
firm  of  Franeieeo  Linardi  &  Co.,  filed  a 
bill  against  Helena  Litardi,  alleging  that 
the  firm  was  "  represented  by  her."  A 
demurrer  was  allowed.  Schneider  v.  Li' 
uwdL  vol.  9,  p.  461 

19.  A  demurrer  allowed  to  a  bill  filed  by 
the  agent  duly  authorized,  and  minister 
plenipotentiary  of  a  foreign  state,  in  re- 
spect of  rights  of  such  state,  on  the 
ground  that  the  state  was  not  properly 
represented.    lUid, 

20.  Upon  the  allowance  of  a  demurrer,  the 
question  of  costs  and  liberty  to  amend 
are  in  the  discretion  of  the  Court ;  and 
for  the  purpose  of  determining  them,  the 
Court,  to  some  extent,  has  regard  to  the 
statements  in  the  bill,  though  admitted 
only  for  the  purposes  of  the  demurrer. 
Ibid. 

21.  The  allowance  of  a  general  demurrer 
puts  an  end  to  an  injunction  in  the 
cause,  though  liberty  be  given  to  amend. 
Schneider  v.  LitardL  vol.  9,  p.  468 

22.  Upon  general  demurrer,  the  Court  con- 
sidering there  was  a  fiur  point  for  decision 
at  the  bearing  of  the  cause,  overruled  the 
demurrer,  leaving  the  point  open  at  the 
bearing.    Norman  v.  Siiby, 

vol.  9,  p.  560 

23.  Demurrer  allowed  to  a  bill  on  the 
ground  of  uncertainty.  Armitttead  v. 
Durham.  vol.  11,  p.  422 

24.  The  Court  will  not  determine,  on  de- 
murrer, a  point  which  cannot  conve- 
niently be  decided  by  that  form  of  pro- 
ceeding.    Lord  Leigh  v.  Lord  Athburion. 

vol.  11,  p.  470 
(Hep^  ▼.  Hope.  vol.  22,  p.  251) 

25.  Opinion  of  She  Anthony  Hart  as  to  the 


inexpediency  of  a  Defendant's  demurring 
to  a  oill.    Zulueta  v.  Vinent. 

vol.  13,  p.  215 

26.  When  a  demurrer  has  been  overruled, 
and  an  appeal  from  the  order  is  pending, 
an  e*  parte  order  to  amend  is  irregular ; 
and  a  Plaintiff,  having  obtained  such  an 
order,  after  he  had  notice  that  the  appeal 
had  been  set  down,  it  was  discharged 
with  costs,  and  the  amendments  were 
expunged.    AinsUe  v.  Sinn. 

voL  17,  p.  174 

27.  Demurrer  for  multifariousness  over- 
ruled. Rump  V.  GreenhiU.  vol.  20,  p.  512 

28.  When  there  is  a  demurrer  for  multifa- 
riousness on  the  record,  the  Defendant 
may  demur  ore  temu  for  want  of  equity. 
Ibid. 

29.  In  a  bill  against  B.  and  C.  the  Plaintiff 
stated  a  circumstance,  which  was  material 
in  order  to  charge  C,  not  positively  as  a 
fact,  but  as  an  allegation  made  by  B.  A 
demurrer  by  C.  was  allowed.  White  v. 
Smale.  vol.  22,  p.  72 

80.  By  an  order  giving  leave  to  serve  a  bill 
upon  a  Defendant  in  France,  he  was  to 
have  six  weeks  after,  service  of  the  inter- 
rogatories to  plead,  answer  or  demur,  or 
to  obtain  time  to  make  his  defence  to  the 
suit.  Held,  that  this  did  not  deprive  the 
Defendant  of  his  right  to  demur  alone  to 
the  bill  within  twelve  days  after  his  ap- 
pearance, under  the  87th  Consolidated 
Order.    Qruning  v.  Prileau. 

vol.  38,  p.  221 

31.  A  demuirer  to  part  of  the  bill,  without 
any  answer  to  the  rest,  which  is  put  in 
before  the  expiration  of  the  time  for  filing 
interrogatories,  is  irregular ;  but  whether 
it  would  be  regular  if  accompanied  with 
a  voluntary  answer  to  the  rest  of  the  bill, 
quare,    Bowe  v.  Tonkin,     vol.  S5,  p.  115 

DEPOSIT. 

ISee  Deposit  of  Purchase-Money, 
Equitable  Mortgaoe.] 


DEPOSIT  OF  PURCHASE-MONEY. 

Where  there  is  no  contract,  or  no  contract 
which  can  be  enforced,  the  purchaser  is 
entided  to  a  return  of  his  deposit  Thus, 
where  one  contracted  by  parol  for  the 
purchase  of  lands  and  paid  a  deposit, 
and  afterwards  declined  to  complete,  it 
was  held  that  his  right  to  a  return  of  the 
deposit  constituted  a  sufficient  debt  to 
support  a  creditor's  suit  for  administra. 
tion.    Cotton  Y.  Rober It.    vol.  81,  p.  613 


DEPOSITIONS. 
[See  Affidavit,  Witness.] 
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DESCENDANTS. 

[See  Description  of  Legatee,  Next- 

OF-RlN.] 

DESCENT. 

On  her  marriage  a  lady,  seised  in  fee  ex 
parte  materna,  executed  a  settlement  in 
1860,  the  ultimate  limitations  in  which 
was,  to  the  person  who  would,  on  her  de- 
cease, have  become  entitled  to  the  estate 
"  in  case  she  had  died  intestate  and  with- 
out having  been  married."  Held,  that 
under  this  limitation  her  heir  ex  parte 
materna  was  entitled.  Hey  wood  v.  Heff- 
wood*  vol.  84,  p.  317 

DESCRIPTION  OF  GIFT. 

[See  Bonus,  Income,  Leaseholds  (De- 
vise op),  Monbt»  Residuary  Gift, 
Stock,  Uncertainty.] 

1.  Generally,  choses  in  action  do  not  pass 
by  a  bequest  of  *<  foods  and  chattels"  in 
a  particular  locality.  The  Marquis  qf 
Hertford  ▼.  Lord  Lowther.  (Countest 
Zichff's  cate,)  vol.  7,  p.  1 

2.  A  testator,  after  devising  a  freehold  to 
two  and  their  heirs,  and  a  leasehold  to 
two  others  and  the  survivor,  her  heirs, 
executors,  administrators  and  assigns  for 
ever,  proceeded :— <*  And  I  give  all  the 
rest  of  my  household  furniture,  books, 
linen,  and  china,  except  as  hereinafter 
mentioned,  goods,  chattels,  estate  and 
effects,  of  what  nature  or  kind  soever, 
and  wheresoever  the  same  shall  be,  at 
the  time  of  my  decease,  unto  R,  and  S^ 
their  executors,  administrators,  and 
assigns  in  trust."  He  afterwards  spe- 
cifically bequeathed  his  ready  money  and 
various  chattels.  Held,  by  the  Court  of 
Exchequer,  that  the  word  "  estate"  thus 
circumstanced,  did  not  pass  real  estate ; 
but  this  Court  not  being  satisfied,  directed 
a  case  to  the  Common  Pleas.  Sanderson 
V.  Dobson.  vol.  10,  p.  478 

8.  The  word  *'  estate,"  in  a  will,  will  primd 
facie  pass  real  estate,  and  the  burthen  of 
proof  lies  on  those  who  contend  the  con- 
trary.   Patterson  v.  Huddart, 

vol.  17,  p.  210 
(See  Coord  v.  Holdemess.  vol.  20,  p.  147) 

4.  A  testator  gave  the  residue  of  his  pro- 
perty, whether  freehold  or  personal,  and 
wheresoever  situate,  to  A.  B.  Held,  that 
copyholds  passed.    Reevet  v.  Baker, 

vol.  18,  p.  872 
(See  Quennell'9.  Turner,  vol.  18,  p.  240) 

5.  A  testator  bequeathed  some  railway 
shares,  ''  and  all  his  right,  title,  and  in- 
terest therein."  Held,  that  moneys  which 
he  had  paid  in  advance  beyond  the  calls, 
passed  to  the  legatee.    Tanner  v.  Tanner. 

vol.  11,  p.  69 
5a.  A  devise  of  property  in  Bullen  Court, 


Strand,  and  Maiden  Lane,  in  the  "county 
of  Middlesex"  held  to  pass  property  in 
Bullen  Court,  and  in  the  Strand,  and  in 
Maiden  Lane.     Qaentlett  v.  Carter, 

Tol.  17,  p.  586 
(See  Armstrong  r.  Bmckland. 

vol.  18,  p.  204) 

6.  A  testator  "gave"  to  his  wife,  for  her 
use  and  benefit,  "his  leases,  moneys, 
goods,  furniture,  plate,  book  debts,  secu- 
rities for  money  and  all  other  property, 
of  «very  description,  that  he  might  be 
possessed  oV*  Held,  that  the  real  estate 
passed.  Be  The  Greenwich  Hospital  Im- 
provement Act  vol.  20,  p.  468 

7.  A  testator  ''gave,  devised  and  be- 
queathed" his  household  foods,  ftc, 
"  and  everything  be  should  die  possessed 
of,"  to  A.  for  life,  and  after  her  death,  be 
'*  gave,  devised  and  bequeathed  the 
whole  of  his  ^ets  which  might  be  then 
remaining  unto  and  to  the  use  of "  the 
Plaintiff.  Held,  that  the  real  esUte 
passed.    Phillips  v.  Beat.     voL  25,  p.  26 

8.  Copyholds  held  to  pass  under  a  will  by 
the  words  "  moneys,  property  and  effects,' ' 
aided  by  die  context  Streaifield  ▼. 
Cooper,  vol.  27,  p.  388 

9.  A  will  commenced  with  a  statement 
that  it  was  a  disposition  of  the  testatrix's 
"estates,  property  and  effects."  The 
testatrix  tnen  gave  and  "bequeathed" 
her  '*  moneys,  property  and  effects"  to 
her  daughters,  with  an  ultimate  limitation 
to  her  ovm  next-of-kin.    The  disposition 

Jointed  to  personal  estate,  there  wrs  a 
irection  to  invest,  the  words  "  devise" 
and  "  heirs"  were  not  used,  and  the  ex- 
pressions "legacy,"  "capital  and  prin- 
cipal" were  applied  to  the  gift.  There 
being  a  trust  for  conversion.  Held,  that 
copyholds  passed  under  the  gift  to  the 
children.    Ihid, 

10.  The  "  share"  of  one  of  several  residuary 
legatees  consists  of  what  remains  after  all 
equities  between  him  and  the  estate  have 
been  settled.  Willes  v.  GreenhilL  (No. 
1.)  vol.  29,  p.  376 

11.  A  farmer  bequeathed  "the  whole  of 
the  consumable  and  other  provisions, 
farming  stock  and  effects,  farming  imple- 
ments, growing  crops  and  tenant  right" 
in  or  upon  his  dwelling-house  and  farm 
at  his  death  to  trustees,  to  carry  on  the 
farm  "  until  the  6th  of  April  next  subse- 
quent to  or  following  the  time  of  his  de- 
cease," and  after  that  day  to  transfer  "  the 
consumable  and  oth^r  provisions,  farm* 
ing  stock  and  effects,"  frc.  then  upon 
his  house  and  farm  to  his  son.  He  de- 
clared that  his  trustees  were  not  to  sell 
the  "  farming  stock  and  effects"  except 
in  the  ordinary  course  of  management  of 
the  firm,  and  that  the  money  produced 
thereby  should  fall  into  his  residue.  The 
testator  died  about  four  o'clock  on  the 
5th  April,  at  which  time  there  was  oA  the 
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hrm,  berides  the  ordinary  fimniiiff  ttockt 
a  large  quantity  of  com  and  wool  of  tihe 
last  year's  produce,  and  an  ezceas  of  (at 
dieep  and  stock  oi  the  Talne  of  8,814/. 
Hdd,  that  these  passed  to  the  son.  Ar- 
wy  V.  Honey.  vol.  82,  p.  441 

12.  A  tertator,  by  his  will,  said,"  I  give  to 
my  wife  all  my  household  fbroiture, 
plate,"  8cc.  <*and  other  effects  <yf  the  like 
nature,  and  all  wines,"  ftc.  "which  shall, 
at  my  decease,  be  t«  sr  abtmi  tmy  dwell- 
kig  Asflue  then  occupied  by  me."  Held, 
that,  in  construing  the  bequest,  the  sen- 
tence  onght  to  be  divided  into  two,  and 
that  the  qualification  as  to  his  dwelling- 
house  applied  only  to  the  latter  part. 
Held,  therefore,  that  it  passed  plate  at 
the  testator's  bsnkers,  family  plate  in  the 
poSBcssion  of  the  testator's  father  as  te- 
nant for  life,  and  to  which  the  testator 
was  entitled  absolutely  in  remainder, 
also  the  produce  of  fiunily  plate  wrong- 
fully sold  by  the  tenant  for  life,  and  fitf- 
ttiture,  ftc.  deposited  for  safe  custody  at 
a  warehouse.    Demvtte  r.  Taphr. 

Tol.  82,  p.  904 

13.  Derise  of  all  the  freehold  and  rw  and 
leasehold  estates  in  the  counties  of  J^ia- 
es/a  and  Camhridge  (except  such  as  I 
have  hereinbefore  disposed  of),  "  and  all 
the  leasehold  lands"  at  5.,  in  the  county 
of  Dorset,  and  elsewhere,  which  I  can 
dispose  of  by  this  my  will."  Held,  that 
it  passed  fireeholds  in  Norfolk  and  else- 
where wherever  situate.  Pimney  v.  Sir 
mUiam  Marriott,  vol.  32,  p.  648 

14.  A  person  purchased  a  piece  of  land 
abutting  on  O.  street  on  the  east  and  T. 
street  on  the  west.  He  built  two  houses, 
one  in  O.  street  and  the  other  it  7*.  street, 
and  be  divided  the  property  into  two  por- 
tions. By  his  will  he  devised  "  all  that 
his  freehold  estate  situate  in  T.  street. 
Held,  that  the  whole  'property  passed. 
J^orsuiN  V.  Gumer.  vol.  86,  p.  478 

15.  By  his  will  the  testator  gave  "all  that 
my  messuage,  partly  freehold  and  partly 
leasehold,"  in  CanM<m  Street,  according 
to  the  nature  and  tenure  thereof,  respec- 
tively, in  trust  for  his  widow  for  life,  or, 
ss  to  the  leaseholds,  for  so  long  as  the 
term  and  interest  in  them  should  exist, 
with  remainder  over.  After  the  date  of 
his  will,  the  reversion  in  fee  of  the  lease- 
holds was  purchased  bv,  and  conveyed  to, 
the  testator.  Held,  that  the  fee  of  the 
whole  passed  under  the  specific  gift  of 
*'  my  messuage"  at  C,  and  that  the  rest 
of  the  devise  was  descriptive.  MUe»  v. 
Uiles.  vol.  85,  p.  191 

DESCRIPTION  OP  LEGATEE. 

[See  Childebn,    Lboacy,   Misdescrip- 
TioK,  Next-of-Kim,  Servant.] 

1.  A  testator  gave  a  rent-charge  to  trustees, 
during  ^e  life  of  A.  B,  and  her  five 


daughters,  in  trust,  to  pay  it  to  A.  B,  for 
life,  and  after  her  death,  upon  '*  trust  for 
her  said  daughters,  and  the  survivors 
and  survivor,  and  while  more  than  one 
should  be  living  to  be  divided  between 
them  in  equal  shares."  A.  B.  had  five 
sons,  and  one  daughter  only.  Held,  that, 
subject  jto  the  life  interest  of  if.  H.,  her 
only  daughter  waa  entitled  to  the  rent- 
charge  for  life.  Lord  SeUew  v.  Lord 
Lake.  vol.  1,  p.  146 

2.  A  testator  devised  a  freehold  estate  to  A. 
for  life,  and  after  hb  death  he  devised  the 
same  to  be  equally  divided  into  four  parts, 
between  one  child  of  A^  <me  child  of  B., 
one  child  of  C,  and  one  child  of  D.,  for 
them  to  receive  the  rents  and  divide  the 
money  between  them ;  and  it  was  his  de- 
sire  that  hia  estate  should  never  be  sold 
out  of  the  family ;  and  provided  A,,  B^  C. 
and  D.  should  never  have  any  lawful  chil- 
dren, the  testator's  desire  was  that  their 
parts  should  go  to  their  next-of-kin.  At 
the  time  of  making  the  will  and  of  the 
death  of  the  testator  B.  only  had  a  child, 
namely,  a  daughter,  but  after  the  tes- 
tator's death  B.  had  a  son.  At  the  death 
of  A,  there  were  children,  both  sons  and 
daughters,  of  A,,  C.  and  D.  Held,  first, 
that  the  gift  to  "  one  child"  was  not  void 
for  uncertainty;  secondly,  that  the 
daughter  of  B.,  and  the  eldest  child  of 
A.,  C.  and  D,  respectively,  whether  a  son 
or  daughter,  who  came  into  eae  after  the 
testator's  death,  were  entitled  ;  and 
thirdlv,  that  under  the  words,  the  fee 
passed.    PoweU  v.  Daviei*     vol.  1,  p.  582 

3.  A  testator  devised  an  estate  to  "  Elina- 
betk  Abbott  (a  natural  daughter  of  Ettaa- 
betk  Abbott,  of  Cr.,  single  woman,  and 
who  formerly  lived  in  his  service")  for 
life,  with  remainder  to  her  children.  At 
the  date  of  the  will,  there  was  no  person 
answering  this  description ;  for  though 
Elitabeth  Abbott,  who  had  formerly  lived 
in  his  service,  had  a  natural  child,  yet  it 
was  a  son  and  not  a  daughter,  and  was 
named  John  and  not  Elizabeth :  besides 
this,  Elitabeth  herself  was  not  then  a 
single  woman,  but  had  married  one  Caddy, 
and  had  a  legitimate  daughter  Margaret, 
John  Abbott  being  dead,  the  property  waa 
claimed,  first,  by  the  Plaintin,  on  the 
ground  that  the  gift  was  void  for  uncer- 
tainty ;  secondly,  by  the  children  of  John 
Abbott;  and,  thirdly,  by  Margaret;  but 
the  Court  held,  under  the  circumstances, 
that  the  children  of  John  Akbott  were  en- 
titled.   Ryot  V.  Hatmam,      vol.  10,  p.  599 

4.  A,,  the  grandchild  of  C,  and  B.,  the 
widow  of  a  child  of  C,  held,  under  the 
circumstances,  entitled  to  a  bequest  made 
to  A,  and  B.,  widow,  described  as  **  chil- 
dren of  C,"    Re  Blaekman. 

vol.  16,  p.  877 

5.  A  testatrix  having  nephews,  named 
Robert,  John,  John   Henry,  Samael    and 
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Thomas,  appointed  '*  Robert"  her  exe- 
cutor, and  after  a  bequest  to  **John 
Henry,**  directed,  that  if  he  should  not 
marry,  it  should  be  divided  between 
'*  Samuel,**  **John,**  and  Mary.  T/umat 
claimed  under  the  gift  to  **John!**  but 
held,  that  he  was  not  entitled,  and  that 
John  Henry  was  meant.  On  appeal, 
however,  the  Court  was  divided.  Mottyn 
V.  Mottyn*  vol.  17,  p.  328 

6.  By  a  gift  to  "  personal  representatives," 
the  executors  and  administrators  are 
primd  facie  meant  Atkerton  v.  Crowther ; 
Deudon  v.  De  Maesaia,        toL  19,  p.  448 

7.  Under  a  bequest  to  "  personal  represen- 
tatives" of  children,  to  take  per  ttirpet. 
Held,  first,  that  their  executors  and  ad- 
ministrators were  not  entitled ;  and  se- 
condly (principally  upon  the  terms  of  the 
p^ft  over  to  the  testator's  "  next-of-kin," 
if  there  should  be  no  ''representatives"), 
that  the  descendants  of  the  children  were 
intended.    lbid» 

8.  Gift  to  "  my  granddaughter  £.  B» 
There  were  two  of  that  name,  one  of 
them  constantly  visiting  the  testator  and 
much  noticed  oy  him,  and  the  other  not 
Held,  that  the  former  was  entitled  to  the 
legacy.    Jtfferiee  v.  Mkhell. 

vol.  20,  p.  15 

9.  Under  a  devise,  after  the  death  of  the 
survivor  of  several  persons,  to  *^the 
eldest  male  lineal  descendant  of  A**  then 
living,  this  Court  considered  itself  so  fet- 
tered by  the  dicta,  &c«  of  the  House  of 
Lords  and  of  Lord  Eldon  and  of  the 
Judges  in  the  case  of  Oddie  v.  Woodford, 
as  to  suggest  a  decree  without  argument, 
which  excluded  male  descendants  claim- 
ing through  females,  and  gave  preference 
to  a  grandson  of  A.,  though  younger  in 
age,  to  a  younger  son  of  A*,  who  was  in 
age  the  eldest  male  lineal  descendant  of 
A.  The  decree  was  made  accordingly. 
Lord  Rendlesham  y,  Robarts, 

vol.  23,  p.  821 

10.  A  testator  gave  2,000 JL  in  remainder  to 
his  sisters,  except  A.,  and  he  then  gave 
a  legacv  to  A*  He  afterwards  gave  "  to 
each  of  his  sisters,  namely,  B,,  C,  and  D., 
5002."  each,  "and  in  case  of  death  of 
either,  their  portion  to  go  to  the  surviving 
sisters  above  mentioned.  Held,  that  A, 
was  not  included  among  the  surviving 
sisters.     White  y.  Wakley,    (No.  2.) 

vol.  24,  p.  23 

11.  A  testator  bequeathed  nineteen  guineas 
each  to  the  "surgeon"  and  resident 
**  apothecary"  of  the  S,  dispensary,  or 
any  who  might  hold  the  like  situation  at 
his  decease.  There  were  two  surgeons 
and  no  resident  apothecary,  but  a  *'  dis- 
penser.*' Held,  that  the  three  were 
entitled  to  nineteen  guineas  each.  EUis 
▼.  Bartrum.    (No.  2.)        vol.  25,  p.  109 

12.  A  testator  devised  an  estate  to  one  for 
life,  and  afterwards  to  be  sold,  and  the 


proceeds  equally  divided  between  ''his 
surviving  nephews  and  nieces."  He  had, 
in  another  part  of  his  will,  designated  A* 
and  B,  (who  were  really  his  great-nephew 
and  great»niece),  as  his  nephews  and 
nieces.  Held,  that  A,  and  B*  did  not 
participate  in  the  proceedsL  Thompson  r. 
Robinson,  vol.  27>  p.  486 

18.  A  testator  referred  to  his  five  daughters 
as  the  wives  of  five  persons  he  named, 
and  he  gave  life  interests  in  separate 
legacies  to  his  five  daughters,  and  after- 
wards to  their  respective  husbands. 
Held,  that  the  latter  gift  was  confined  to 
their  then  existing  husbands.  Pranks  ▼. 
Brooher,  voL  27>  p.  685 

14.  By  his  will,  a  testator  gave  his  real  and 
personal  estate  to  trustees  on  trusts  for 
his  sister.  By  a  codicil  he  gave  a  legacy 
to  his  eldest  nephew,  whom  he  called  his 
"  heir-at-law,"  and  he  directed  that  the 
codicil  should  not  give  to  his  trustees, 
for  the  benefit  of  his  sister,  any  after-ac- 
quired freeholds  or  copyholds ;  but  that 
the  same,  as  to  freeholds,  should  descend 
to  his  heir-at-law,  and  as  to  customary 
estates,  to  his  customary  heir.  At  the 
testator's  death,  his  si«ter  was  his  heiress 
at  law  and  customary  heir.  Held,  that 
she  was  not  excluded  from  taking  by 
descent  the  after-acquired  copyholds. 
Gould  ▼.  Gould,  vol.  82,  p.  891 

15.  Bequest  to  the  testator's  grandchil- 
dren and  nephews  and  nieces.  The  tes- 
tator had  no  brothers  and  sisters,  and 
therefore  no  nephews  and  nieces.  Held, 
that  the  nephews  and  nieces  of  his  wife 
were  entitled.    Hogg  ▼.  Cock. 

▼oL  82,  p.  641 

16.  A  testator,  having  four  nephews  and 
a  niece,  children  of  his  brother  Richard, 
bequeathed  some  Stock  "  in  trust  for  his 
four  nephews  and  niece,  children  of  my 
brother  Richard,  namely,  Robert,  Richard, 
Fronds  and  Margaret**  (omitting  Thomas, 
the  fourth  nephew).  Held,  that  Robert 
could  not  be  admitted  to  participate  in 
the  bequest.    Glanville  v.  Glanmlie. 

▼oL  83,  p.  802 

17.  A  testator  directed  an  estate  to  be  sold 
on  the  decease  of  his  sister  and  thre^ 
others,  and  the  produce  paid  to  such 

Eersons  as  should  then  **  be  the  nearest  in 
lood  to  him  as  descendants  from  his 
great  p^randfather,  /.  S.**  The  testator 
and  his  sister,  both  advanced  in  years, 
were  the  only  lineal  descendants  of  /.  S. 
Held,  that  the  collateral  descendants  of 
/.  S,  were  entitled.    Best  v.  Stonehewer. 

vol.  34,  p.  66 

18.  The  testator  directed  some  property  to 
be  divided,  at  a  future  period,  amongst 
the  then  surviving  children  of  John  and 
Starah  Worn  and  Catherine  Hales,  Sarah 
was  a  sister  of  the  testator,  but  Catherine 
was  a  stranger,  and  Sarah  had  cbildren^ 
but  Catherine  waa  a  spinster  at  the  dmte 
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of  the  will.  Held,  that  Catherine,  per- 
Booally,  and  not  her  children*  was  en- 
titled to  participate.   StummvoU  v,  Haht. 

voL  84,  p.  124 


DESCRIPTION  OF  PLAINTIFF. 

1.  Where  a  Plaintiff  wilfully  misrepresents 
his  place  of  residence  on  the  record  he 
will  be  ordered  to  give  security  for  costs, 
but  this  rule  does  not  extend  to  cases 
where  it  is  done  innocently  and  from  mere 
error.    SSmpton  ▼.  Burton,     voL  1,  p.  566 

2.  When,  at  &e  time  of  amending  his  bill, 
the  Plaintiff  has  changed  his  residence, 
it  should  be  stated  by  amendment ;  and 
this  may  be  done  notwithstanding  the 
rule  that  subsequent  facts  are  the  proper 
subject  of  supplement  and  not  of  amend- 
ment.   Kerr  t.  Gilletpie*     voL  7,  p.  269 


DESIGN. 
[&e  CoPTRioHT  OF  Design.] 

DEVASTAVIT. 

[As  Brba^b  of  Trust,  Conversion  of 
Assets,  Executor,  Interest.] 

1.  Part  of  a  testator's  assets  consisted  of  a 
promissory  note.  The  executor,  though 
requested  by  the  parties  interested  so  to 
do,  neglected  to  get  it  in  ;  and  about  two 
years  uterwards  it  was  lost  by  the  insol- 
vency of  the  debtor.  Held,  that  the  exe- 
cutor waa  personally  liable.  Cetney  v. 
Band.  voL  6,  p.  486 

2.  About  a  year  after  a  testator's  death, 
the  executrix  brought  an  action  against 
a  debtor  and  recovered  judgment,  but 
she  did  not  issue  execution  until  a  year 
after,  when  a  bankruptcy  ensued  ana  the 
debt  was  lost.  The  executrix  was  em. 
powered  "  to  compound  or  allow  time  for 
the  payment  of  any  debt' '  Held  (under 
the  particular  circumstances),  that  she 
was  not  liable  for  a  defkutawii.  BaUUfft 
V.  Wmch.  vol.  17,  p.  217 

8.  An  executor  cannot  carry  on  the  trade 
of  his  testator,  except  for  the  purpose  of 
winding  it  up ;  but  he  may,  and  in  some 
cases  is  bound,  to  complete  contracts  en- 
tered into  by  his  testator.  ColUmon  v. 
Lister.  vol.  20,  p.  356 

4.  When  part  of  the  testator's  property  is 
invested  on  mortgage,  the  executor  is 
Justified  in  making  such  further  advances 
as  may  be  absolutely  necessary  to  secure 
the  mrst  advance,  Membie,  It  would  be 
dangerous  to  lay  down  any  rule  which 
wotud  prevent  the  executor  from  exer- 
osing  a  bond  fide  discretion  in  such 
case,  or  even  charge  him  with  a  devae^ 
Unit  in  case  the  result  should  disappoint 
his  expectations.    In  case  of  loss,  how- 


ever, the  onM$  lies  on  him  of  shewing  that 
he  exercised  due  caution.  Colthuon  v. 
Lister.  vol.  20,  p.  856 

5.  The  husband  of  an  executrix  or  adminis- 
tratrix is  liable  for  all  the  assets  received 
or  devastaoits  committed  by  himself  or  by 
his  -wife  during  the  coverture,  and  his 
estate  remains  liable  after  his  death.  The 
husband  of  an  executrix,  who  was  liable 
for  a  breach  of  trust,  made  his  wife  and 
two  others  his  executrix  and  executors. 
They  possessed  themselves  of  all  his  as- 
sets. Held,  that  the  husband's  liability 
was  not  satisfied  by  the  circumstance  of 
his  widow  uniting  in  herself  the  two  cha- 
racters; and  in  a  suit  to  charge  the 
husband's  assets,  an  inquiry  as  to  the 
amount  of  such  assets  received  by  her 
was  refused,  and  it  was  held,  that  her 
legal  personal  representative  was  not  a 
necessary  party.    Smith  v.  Smith. 

vol.  21,  p.  885 

6.  By  the  4  &  5  WiU,  f  Af.  c.  20,  judgments 
not  docketed  were  not  to  have  any  pre- 
ference against  executors,  &c.  in  admi- 
nistration of  estates.  The  2  &  8  Viet. 
c.  11,  closed  the  docket.  Held,  that  the 
old  law  was  thereby  revived,  and  the  ad- 
ministrator had  committed  a  dewutaait 
by  paying  a  simple  contract  debt  before 
a  judgment  debt,  even  though  he  bad  no 
actual  notice  of  the  latter.  Fnlkr  v.  Red- 
man.   (No.  1.)  vol.  26,  p.  600 

7.  An  executrix  allowed  190^.  (part  of  the 
estate)  to  remain  at  a  banker's  in  her 
name  as  executrix.  A  loss  occurred  by 
their  bankruptcy  a  year  after  the  tes- 
tator's death.  Held,  that  she  was  not 
personally  liable  for  the  loss.  Swii\fen  v. 
Swii^en.  (No.  5.)  vol.  29,  p.  211 


DEVISE. 

[See  Absolute  Interest,  Charity, 
Construction,  Description  of  Gift, 
Description  of  Legatee,  &c..  Lease- 
holds (Devise  of),  Life  Estate,  Li- 
mitation (Words),  Reference  (Gift 
by),  Will.] 


DILAPIDATIONS. 

1.  The  claim  of  an  incumbent  against  the 
representatives  of  his  predecessor,  for  di- 
lapidations, will  be  paid  out  of  equitable 
assets,  pari  passu  with  other  creditors, 
though  at  law  it  would  be  postponed  to 
simple  contract  creditors.  Bisset  v.  Bur- 
gess.  vol.  28,  p.  278 

2.  Covenant  by  farm  tenant  <*well  and 
substantially"  to  repair  and  keep  in 
**  good  substantial  repair,"  and  so  "  well 
and  substantially  repaired"  to  yield  up 
at  the  end  of  the  term.  Held,  that  the 
tenant  was  bound  to  give  up  the  premises 
in  as  good  a  auta  of  repair  as  when  he 
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took  poiseision,  and  that  they  must  be 
inferred  to  have  been  then  in  a  tenant- 
able  state.  The  landlord  having  become 
changed  during  the  term,  and  a  claim 
for  dilapidations  being  now  made  by  the 
existing  landlord.  Held,  that  the  tenant 
was  entitled  to  an  inquiry  as  to  the  state 
of  repair  when  the  present  landlord's 
title  accrued.    Brown  v.  Trumper, 

Yol.26,  p.  11 


DIRECTORS. 

[See  BoREowiNQ  Powers,  CompanTi 
Ultra.  Vires.] 

1.  Directors  of  a  public  company  are  trus- 
tees for  the  shareholders,  and  their  private 
interests  must  yield  to  their  public  duty 
whenever  they  are  conflicting.  In  re 
Cameron*M  Caalbrook,  4^,  Railway  Com' 
pantft  £'  parte  Bennett,      vol.  18,  p.  339 

2.  A  person,  employed  by  directors  of  a 
company,  is  not  bound  to  inquire 
whether  they  are  acting  within  the 
limits  of  their  power.    Qreen  v.  Nixon, 

vol.  23,  p.  530 

3.  Directors  allowed  a  judgment  to  go  bv 
default  against  a  public  company,  which 
the  Plaintiff  proceeded  to  enforce  against 
the  shareholders.  Held*  that  the  share- 
holders could,  in  the  absence  of  collusion 
and  concert,  and  as  against  the  creditor, 
question  in  this  Court  the  validity  of  the 
original  debt,  or  discuss  whether  the 
action  could  have  been  successfully  re- 
sisted by  the  company.     Ibid, 

4.  The  Plaintiff  agreed  to  sell  a  colliery  to 
a  joint-stock  company  for  8,000/.  in  paid- 
up  shares}  but  there  was  a  private  ar- 
rangement, not  communicated  to  the 
shareholders,  that  2,500/.  of  these  should 
be  ffiven  as  a  bonus  to  the  directors. 
Held,  that  the  Plaintiff  could  not  sustain 
a  bill  for  specific  performance.  Maxwell 
Yi  The  Port  Tetmani  Patent  Steam  Fuel 
and  Coal  Company.  vol.  24,  p.  495 

5.  The  directors  of  a  company  are  trus- 
tees, and  they  have  attached  to  them,  for 
the  benefit  of  the  shareholders,  all  the 
liability  and  duties  which  attach  to  a 
trustee  and  agent  If,  therefore,  a  di- 
rector  enter  into  a  contract  for  the  com- 

J>any,  he  can  derive  no  personal  benefit 
rom  it.  The  Great  Luxembourg  Railway 
Company  v.  Sir  William  Magnay.  (No.  2.) 

vol.  25,  p.  586 

6.  A  railway  company  furnished  a  director 
with  a  large  sum  of  money,  to  enable  him 
to  purchase  the  ''concession"  of  another 
line.  He  purchased  it,  as  it  turned  out, 
from  himself,  he  being  the  concealed 
owner  of  it.  Held,  that  the  transaction 
could  not  stand,  but  that  the  company 
must  adopt  or  repudiate  the  transaction 
altogether ;  and  the  company  having 
sold  the  concession  pending  a  suit  im- 


peaching the  transaction:  Held,  also, 
that  they  could  have  no  relief,  either  as 
to  the  application  of  the  money  or  other- 
wise. The  Great  Luxembourg  RaUway 
Company  v.  Sir  William  Magnay,  (No.  2.) 

vol.  25,  p.  586 

7.  Directors  of  a  company,  on  the  transfer 
of  its  business  to  another  company,  re- 
ceived firom  the  latter  a  large  sum  for 
compensation,  the  particulars  of  whidi 
they  withheld  firam  tneir  members.  Held, 
that  they  were  trustees  of  the  money  for 
the  members,  and  they  were  ordered,  on 
an  interlocutory  application,  to  pay  it 
into  Court  Gaikell  v.  Chambers,  (No.  3.) 

vol.  26,  p.  360 

8.  The  directors  of  a  loan  company  were 
empowered  to  borrow  money,  but  directors 
**  who  were  concerned  in  or  participated 
in  the  profits  of  any  contract  with  the 
company"  vacated  their  ofiSces.  The 
chairman  lent  money  to  the  company  at 
high  interest,  which  was  afterwards  lent 
out  at  a  profit  Held,  that  this  was  war- 
ranted by  the  rules.    Bluck  v.  MaUalue, 

vol.  27f  p.  898 

9.  Discounting  the  bills  of  a  director  is  a 
lending  of  money  within  a  clause  prohi- 
biting loan's  to  shareholders.    Ibid, 

10.  When  directors  of  a  company  have  no 
power  to  borrow,  a  person  lending  money 
to  the  company  cannot  enforce  pa^^meqt 
of  it  against  toe  company  unless  it  has 
been  bond  fide  applied  to  the  purposes  of 
the  company.    Droup^e  eate, 

vol.  29,  p.  858 

11.  Where  direetors  of  a  public  company 
have  entered  into  an  informal  agreement, 
within  the  limits  of  their  power,  it  is  in 
equity  binding  on  the  company,  and  tiiia 
Court  will  give  effect  to  it  In  re  Strand 
Mutic  Hall  Company  {Limited), 

vol.  35,  p.  153 

12.  A  large  remuneration  to  the  projector 
and  directors  of  a  company,  it  openly 
provided  for  by  the  articles  oi  association, 
cannot  afterwards  he  questioned  by  share- 
holders. In  re  The  AnglO'Greek  Steam 
Navigation  and  Trading  Company  (Lt- 
mited),  vol.  35,  p.  899 

18.  Observations  as  to  the  impropriety  of 
directors  receiving  gifts  from  the  pro- 
jector out  of  the  promotion  moneys  re- 
ceived by  him  from  the  company.     Ibid, 

14.  A  benefit  received  by  a  director  from 
persons  employed  by  the  company,  or 
arising  from  the  transactions  of  the  com- 
pany, cannot  be  supported.    Ibid, 

15.  It  is  not  only  the  duty  of  directors  of 
companies  to  be  ready,  at  all  times,  to 
explain  everything  to  shareholders,  but 
also  that  they  shall  be  engaged  in  no 
transactions  connected  with  the  company 
from  which  they  can  derive  a  profit 
which  is  not  openly  known  to,  and  ac- 
quiesced in«  by  all  the  shareholders. 
Ibid, 
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DISCHARGE  OF  ORDER. 

1.  An  order  *'to  discharge  an  irregular 
order  with  costs,"  carries  the  costs  of  the 
application  to  discharge  it.  West  t. 
SmUh.  Tol.  8,  p.  492 

2.  An  application  made  at  the  Rolls,  in  a 
V.-C.'s  cause,  to  discharge  an  order  to 
sne  in  formd  pauperis,  obtained  of  course 
at  die  Rolls,  can  only  be  founded  on 
inegularity ;  if  merits  are  relied  on,  the 
application  must  be  made  before  the 
y.-C    Robinson  y.  Milner.    vol.  5,  n.  49 

3.  An  appeal  was  made  to  the  Lord  Chan- 
cellor against  an  order  of  the  Muster  of 
the  Rolu.  What  was  done  did  not  ap- 
pear, further  than  that  the  Lord  Chan- 
cellor either  decided  it  on  the  merits,  or 
refused  to  hear  it,  on  the  ground  that  the 
Defendant  was  in  contempt  for  nonpay- 
ment of  costs.  A  motion  was  afterwards 
made  to  the  Master  of  the  Rolls  to  dis- 
charge the  order,  but  he  held  he  had  no 
jarisdiction  to  interfere.  Oilfield  ▼.  Cob^ 
bett,  vol.  8y  p.  292 


DISCLAIMER. 

1.  In  a  Boit  by  a  second  mortgagee,  to  fore- 
close and  redeem,  certain  Defendants, 
including  the  provisional  assignee  of  the 
insolvent  mortgagor,  disclaimed.  They 
were,  however,  brought  to  a  hearing,  and 
it  then  appearing  that  there  was  insuffi- 
cient to  pay  the  first  mortgage,  the  Plain- 
tiff declined  taking  the  account.  The 
bill  was  dismissed  as  against  the  dis- 
claiming Defendants,  without  costs,  and 
the  first  mortgagee  alone  was  held  en- 
tided  to  his  costs.    Oibsou  v.  Nieol. 

vol.  9,  p.  403 

2.  In  a  suit  for  foreclosure,  a  party  inte- 
rested in  the  equity  of  redemption  dis- 
claimed and  stated,  he  did  not,  and  never 
did,  claim  any  interest  The  bill  being 
brought  to  a  hearing,  Held  that  he  was 
not  entitled  to  his  costs.  Buchanan  v. 
Greenwojf,  vol.  11,  p.  58 

3.  A  trustee  put  in  a  disclaimer  to  a  bill  of 
foreclosure,  and  set  out  a  correspondence 
to  shew  that  he  had  always  reftised  to 
act.  Held,  that  he  was  entitled  to  the 
whole  costs,  for  the  Plaintiff  miprht  have 
shewn  by  the  bill  tlut  a  simple  disclaimer 
was  sufficient.    Bnbow  v.  Dames. 

vohU,  p.  369 

4.  The  general  coats  of  a  suit  being  reserved, 
the  coats  of  two  disclaiming  Defendants 
were  ordered  to  be  paid  by  the  Plaintiff 
without  prejudice  to  the  question  by 
whom  anid  out  of  what  fund  they  ought 
eventually  to  be  borne.    Jones  v.  Powelh 

vol.  IS,  p.  433 

5.  Pending  a  proceeding  in  set.  fa.  to  repeal 
■  a  patent,  the  patentee  disclaimed  a  part, 

under  the  5  &  6  WiU,  4,  c.  83.    The 
prosecutor  still  proceededi  and  ultimately 


failed.  Held,  that  he  ought  to  pay  the 
costs  subsequent  to  the  disclaimer.  The 
Queen  v.  MilL  vol.  14,  p.  312 

6.  The  assignees  of  a  bankrupt  mortgagor 
who  had  no  assets  disclaimed,  and  said, 
that  they  would  have  disclaimed  before 
suit,  if  any  application  had  been  made  to 
them.  Held,  nevertheless,  that  they 
were  not  entitled  to  costs.  Ford  v.  White. 

vol.  16,  ^.  120 

7.  Rules  as  to  the  ri^ht  of  a  disclaiming 
Defendant  to  costs,  in  foreclosure  suits. 
Ford  V.  Lord  ChosterJUld,     voL  16,  p.  516 

8.  If  a  disclaiming  Defendant  shews  that 
he  never  had  and  never  claimed  any 
interest,  or,  having  an  interest,  that  he 
had  disclaimed  or  offered  to  disclaim 
before  the  institution  of  the  suit,  he  is 
entitled  to  his  costs.  But  if,  having  an 
interest,  he  neither  disclaims  nor  offers 
to  disclaim  till  he  puts  in  his  disclaimer, 
he  is  not  entitled.    Ibid, 

9.  These  rules  prevail,  though  the  Plain- 
tiff never  applied  to  the  Defendant  to 
disclaim  prior  to  the  institution  of  the 
suit.    Ibid. 

10.  In  a  foreclosure  suit  by  second  mort- 
gagee, a  subsequent  judgment  creditor, 
by  his  answer,  disclaimed  all  interest, 
and  stated,  that  he  had  never  been  ap- 
plied to  by  the  Plaintiff  to  disclaim, 
previously  to  the  filing  of  the  bill ;  but 
he  did  not  add,  that  if  he  had  been  so 
applied  to,  he  would  have  disclaimed,  or 
that  he  bad  never  claimed  an  interest 
Held,  that  he  was  not  entitled  to  his  costs 
from  the  Plaintiff.    Ibid. 

1 1.  Where,  in  consequence  of  a  replication 
being  filed,  a  disclaiming  Defendant  is 
compelled  to  go  into  evidence  in  support 
of  his  aiiswer,  the  Plaintiff  must  pay  his 
costs,  but  not  otherwise.    Ibid, 

12.  The  captain  of  a  ship  served  a  notice 
on  the  trustees  of  the  docks,  in  which  the 
cargo  of  the  ship  was  being  discharged, 
not  to  suffer  its  removal  tUl  the  freight 
was  paid,  and  wrote  to  the  owners  of  the 
ship  to  inform  him  that  he  had  stopped 
the  cargo  till  the  wages  of  himself  and 
the  seamen  had  been  paid.  In  a  suit 
between  the  owners  and  the  mortgagee 
of  one  of  them,  the  captain  was  made  a 
party,  and  did  not,  by  his  answer,  dis< 
claim.  The  Chief  Clerk  found  that  cer- 
tain sums  were  due  to  him  in  respect  of 
wages,  but  that  other  sums  claimed  were 
not  due.  Held,  that  the  Plaintiff  was 
justified  in  making  the  captain  a  party, 
and  that  the  latter  was  justified  in  not 
disclaiming,  and  was  therefore  entitled 
to  his  costs.    Alexander  v.  Simms. 

vol.  20,  p.  123 
18.  Parties  are  not  justified,  by  remaining 
passive,  to  prevent  the  rightful  owners 
obtaining  possession  of  their  property, 
but  if  called  on  to  do  an  act,  involring 
no  risk  or  responsibility,  which  is  neces- 
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sary  to  eaable  the  true  owner  to  obtain 
his  property,  they  are  bound  to  do  it. 
If  therefore  their  refusal  renders  an 
application  to  the  Court  necessary,  they 
will  be  made  to  pay  the  costs.  In  re 
Primrou.  vol.  23,  p.  590 

14.  Trust  funds  stood  in  the  Bank  books 
in  the  name  of  a  bankrupt  and  another 
as  trustees.  The  assignees  made  no 
claim  to  it,  but  refused  to  sign  a  paper 
statinff  so,  and  which  was  necessary,  by 
the  rmes  of  the  Bank,  to  obtain  a  transfer 
into  the  names  of  a  new  trustee.  The 
Court  held  such  conduct  unjustifiable, 
and  that  the  assignees  ought  to  pay  the 
costs  occasioned.    Ibid. 

15.  A  Defendant  who  disclaims  in  a  suit 
cannot,  in  that  suit,  maintain  a  claim 
against  his  co-Defendant  in  respect  of 
the  right  disclaimed.    Jolly  ▼.  ArbuthnoU 

vol.  26,  p.  283 

16.  In  a  suit  for  foreclosure,  the  assignees 
of  a  mortgagor  disclaimed,  and  offered 
to  be  dismissed  without  costs.  The  Plain- 
tiffs hafing  brought  them  to  a  hearing, 
were  ordered  to  pay  their  costs  subse- 
quent to  the  disclaimer.  Davit  v.  IVhii^ 
more,  vol.  28,  p.  617 

17<  A  devisee,  being  made  a  Defendant,  by 
his  answer  said  that  he  had  never  claimed 
the  gift,  and  always  disclaimed  and  did 
disclaim  it,  and  he  offered  to  be  die- 
missed  with  costs.  He  was  brought  to 
the  hearing.  Held,  that  he  was  not  en- 
titled to  his  costs.    Furber  v.  Fwher. 

voL  SO,  p.  523 

18.  A  judgment  creditor,  whose  debt  had 
been  satisfied  but  who  had  not  entered 
satisfaction  on  the  rolls,  was  made  a  De- 
fendant to  a  foreclosure  suit.  He  dis- 
claimed. Held,  that  he  was  not  entitled 
to  his  costs,  in  consequence  of  his  negli- 

gence  in  not  entering  up  satisfaction  of 
is  judgment.    Thompson  v.  Hudton. 

vol.  34,  p.  107 

19.  The  rule  as  to  the  costs  of  a  disclaim- 
in|p  Defendant  applies  to  a  disclaiming 
heir-at-law.    Gray  v.  Adamtmu 

vol.  Z6,  p.  883 


DISCOVERY. 

[See  Answer,  Cross  Bill,  Discovert 
(Privilege),  Production  of  Docu- 
ments, SUFFICIENCT  OF  AXBWER.] 

1.  The  general  rule  is,  that  a  Defendant  is 
bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  all  documents 
in  his  possession,  which  are  material  to 
the  case  of  the  Plaintiff.  However  dis- 
agreeable it  jnay  be  to  make  the  disclo- 
sure,— however  contrary  to  his  personal 
interests, — however  fatal  to  his  claims, 
he  is  compelled  to  set  forth,  on  oath,  all 
he  knows,  belieTes,  or  thinks  in  relation 


to  the  matters  in  questioo*  Flight  v. 
Robintinu  vol.  8,  p.  22 

2.  The  Defendant,  ex  parte,  and  in  the  ab- 
sence of  the  trustees,  alleged  to  be  un- 
known, obtained  under  the  Court,  and 
by  means  of  the  Trustee  Act,  a  convey- 
ance of  the  legal  estate.  The  Plaintiff 
insisted,  that  the  Defendant  had  no  title 
to  the  estate,  and  that  the  conveyance 
had  been  fraudulently  obtained.  Held, 
that  the  Defendant  was  bound  to  give  a 
discovery  of  all  matters  tending  to  prove 
that  the  order  had  been  improperly  ob- 
tained, but  that  the  Plaintiff^  was  not 
entitled  to  a  discovery  of  the  particulars 
of  the  Defendant's  title  to  the  estate. 
Stainton  v.  Chadwiek,         vol.  13,  p.  320 

8.  Where,  at  the  hearing,  liberty  is  given 
to  a  party  to  establish  his  right  at  law, 
he  must  obtain  the  leave  of  the  Court 
to  enable  him  to  file  a  bill  of  discovery 
{per  Sir  C.  C.  Pepyt  and  Lord  Langdale). 
Few  V.  Guppy.  vol.  13,  p.  457 

4.  Where  an  action  is  brought  in  the  name 
of  a  party  having  the  legal  title,  a  bill  of 
discovery  in  aid  of  the  defence  must  be 
filed  against  that  party  alone  (per  Lord 
Lyndhurst),     Ibid, 

5.  The  Plaintiff*s  right  to  discovery  and  to 
production  rests  on  the  same  principle. 
Swinbome  v.  Nelson,  vol.  16,  p.  416 

6.  A  defendant  who  submits  to  an  answer 
must  answer  fully :  he  cannot  by  denial 
of  the  Plaintiff's  title  escape  answering. 
Discovery  of  title-deeds  and  of  profes- 
sional communications  forms  an  excep- 
tion.    Ibid, 

7.  Though  a  party  may  now  at  law  examine 
his  opponent,  he  is  still  entitled  to  a  dis- 
covery in  equity  in  aid  of  his  case  at  law. 
Lovell  V.  Galloway.  voL  17,  p.  1 

8.  The  Plaintiffs  and  Defendants  were  parU 
ners  in  a  colliery,  the  lease  of  which  ex- 
pired in  1846.  The  Defendants  gave 
notice  to  dissolve  at  the  expiration  of  the 
old  lease,  and  they  obtained  a  renewal  to 
themselves.  The  Plaintiffs  insisted  that 
they  were  entitled  to  participate  in  the 
new  lease,  and  stated  facts  in  support  of 
that  equity.  The  Defendaots,  by  answer, 
denied  the  Plaintifft'  right,  and  declined  to 
tet  out  the  aecowUs  of  the  subsequent  pro- 
fits of  the  colliery,  or  to  produce  the 
documents  subsequent  to  the  dissolution, 
which,  they  said,  did  not  tend  to  shew 
the  Plaintiffs'  right  to  a  decree,  until  the 
Plaintiffs  had  established  some  right  in 
the  new  partnership.  Held,  that  they 
were  bound  to  answer  and  to  produce. 
Clegg  v.  Edmondton,  vol.  22,  p.  125 

{Swinbome  v.  Nelion,      vol.  16,  p.  41 6) 

9.  Where  the  Defendant,  neither  pleading 
nor  demurring,  answers  the  bill,  he  must 
answer  fully:  but  there  are  exceptions  to 
the  rule,  as  where  the  Defendant  sets  up 
a  distinct  and  independent  title  in  him- 
selfi  which,  if  established,  will  destroy 
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the  P1aiRti£F*B  title.  In  that  case,  he  la 
not  bound  to  produce  or  set  out  any  docn- 
mentB  which  he  swears  establish  his  own 
title,  and  do  not  establish  that  of  tiiie 
Plaintiff  Cases  where  the  discovery 
would  subject  the  Defendant  to  penalties 
and  forfeitures  are  also  exceptions  to  the 
rule.     Clegg  r.  Edmondton, 

vol.  22,  p.  125 

10.  The  expression,  *'  tending  to  make  out 
the  Plainti£Ps  tide,"  means,  his  title  to 
the  relief  which  he  seeks  by  his  bilL    Jbid. 

11.  Unless  a  Defendant  plead  to  the  dis- 
ooTery,  he  is  bound  to  answer  fully. 
Reade  r.  IVoodrojfe.  Tol.  24,  p.  421 

12.  When  substantial  information  is  given 
by  the  answer,  the  Court  discourages  ex- 
ceptions for  insufficiency,  and  will  not  re- 
quire  minute  and  vexatious  discovery. 

Jbid, 
]  3.  The  bill  required  discovery  and  accounts 
from  July,  1850,  of  dealings  between  the 
Plainti&  and  Defendants.  A  Defendant, 
by  his  answer,  stated  that  they  had  ter- 
minated, by  consent,  in  February,  1851, 
and  he  refused  to  set  out  the  subsequent 
matters;  Held,  that  he  was  bound  to  do 
so.    Ibid, 

14.  The  Plaintiff  complained  that  the  De- 
fendant had  sold,  under  the  Plaintiffs 
name,  sewing  machines  which  had  not 
been  manufactured  by  him,  and  he  sought 
a  discovery  of  all  the  machines  sold  by 
the  Defendant,  the  price,  the  profit,  the 
names  of  the  purchasers  and  other  par- 
ticulars. The  Defendant  refused  to  an- 
swer, saying  that  he  would  thereby  dis- 
close the  names  of  his  customers  and  the 
secrets  of  his  trade.  Held,  that  he  was 
bound  to  answer.    Howe  v.  WKeman. 

▼oL  80,  p.  547 

15.  A  bill  was  filed  by  the  next-of-kin 
against  A.  B.,  the  administratrix,  and 
C  D,,  who  was  the  partner  and  executor 
de  ion  tort  of  the  intestate,  for  the  ad- 
ministration of  the  estate  and  to  take  the 
partnership  accounts.  Held,  that  C.  D,, 
who  had  not  demurred,  was  bound  to  set 
out  the  partnership  accounts.  Leigh  v. 
Birek.  vol  32,  p.  899 

16.  A  Plaintiff  sought  to  set  aside  a  lease, 
and  to  obtain  the  metne  profits.  The  De- 
fendant, the  assignee  of  the  lease,  in- 
sisted on  its  validity,  and  that  he  was  a 
purchaser  for  valuable  consideration  with- 
out notice.  Held,  that  the  Defendant 
wss  bound  to  answer  as  to  the  amount  of 
rents  and  profits,  the  particulars  of  his 
underletting  and  of  his  receipts,  and  what 
charges  he  had  created.  Robtou  v.  Flight, 
(No.  1.)  vol.  88,  p.  268 

DISCOVERY  (PRIVILEGE). 

1.  A  Defendant  is  not  bound  to  discover 
the  principal  fact,  or  any  one  of  a  long 
series  or  chain  of  facts,  which  may  con- 
VOL.  xxxvi— 1. 


tribute  to  establish  a  criminal  charge 
against  himself,  and  he  cannot  waive  this 
right  by  any  agreement.    Lee  v.  Read, 

vol.  5,  p.  881 

2.  Pending  the  proceedings  in  the  cause, 
the  Plaintiff  indicted  the  Defendants  in 
respect  of  the  same  transactions,  the  time 
for  answering  was  extended  until  after  the 
trial  of  the  indictment.    Ibid. 

8.  Where  a  Plaintiff,  by  his  bill,  seeks  a 
discovery  of  matters  which  might  subject 
the  Defendant  to  a  criminal  prosecution, 
and  also  seeks  other  legitimate  discovery, 
it  is  his  duty  to  separate  the  two ;  for  if 
.  they  be  so  mixed  up  or  connected,  that 
either  by  inference  or  exclusion  they  may 
lead  to  a  disclosure  which  might  subject 
the  Defendant  to  prosecution,  he  is  not 
bound  to  answer  any  portion  of  it  The 
Earl  rf  Lichfield  v.  Bond.       vol.  6,  p.  88 

4.  A  solicitor  is  not  bound  to  disclose  pro- 
fessional communications,  which  took 
place  between  himself  and  his  client, 
although  no  litigation  existed  or  was 
contemplated  at  the  time.  Carpmael  v. 
Powii,  vol.  9,  p.  16 

(See  Holmee  v.  Baddeley.  vol.  6,  p.  521) 

5.  The  same  rule  applies  to  similar  com- 
munications between  the  solicitor  and  a 
third  party,  who  acts  as  the  medium  of 
communication  between  the  solicitor  and 
client    Ibid, 

6.  A  solicitor  demurred  to  interro^tories 
seeking  a  discovery  of  communications 
between  him  and  J,  B,,  stating,  that  in 
such  communication  "  he  considered  and 
treated  A.  B.,  as  representing  his  client, 
and  as  being  the  medium  of  communica- 
tion between  him  and  his  client"  Held, 
that  he  had  brought  the  case  within  the 
rule  as  to  protection.    Ibid, 

7.  A  bill  sought,  as  against  stock  brokers, 
a  discovery  of  certain  sales  of  stocks  and 
shares.  The  Defendants,  by  their  answer, 
stated  that  some  of  them  were  illegal 
time  bargains,  and  refused  to  give  a  dis- 
covery of  any  of  the  transactions.  Held, 
that  they  were  bound  to  answer  as  to  the 
legal  matters.    Fither  v.  Price. 

vol.  11,  p.  194 

8.  Privilege  as  to  cases  and  opinions  an- 
terior to  any  litigation.  Penruddock  v. 
Hammond.  vol.  11,  p.  59 

9.  A  Defendant,  by  his  answer,  stated, 
that  he  was  advised  that  the  cases  and 
opinions  stated  in  the  schedule,  were  pri- 
vileged. Held,  that  the  privilege  was 
not  sufficiently  shewn  by  the  answer; 
but  liberty  was  given  to  supply  the  omis- 
sion by  affidavit    Ibid. 

10.  When  a  Defendant  incurs  no  penalties, 
he  cannot  resist  a  discovery  by  alleging 
the  illegality  of  the  transaction.  Williame 
V.  Trye.  vol.  18,  p.  Z66 

11.  To  a  bill  to  set  aside  a  conveyance  as 
fraudulent,  under  the  statute  otBlitabeth, 
tiie  Defendant,  by  his  answer,  refused  to 
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answer  any  portion  of  it»  on  the  ground 
that  the  statute  impoied  a  firfeiture  and 
six  months'  imprisonment.  After  the 
time  for  excepting  had  expired,  the  Plain- 
tiff amended  his  hill,  bv  striking  out  the 
dlegations  of  fraud,  and  by  attempting  to 
remove  the  olijections,  and  he  again  filed 
the  interro^tories.  The  Defendant,  by 
answer,  again  insisted  on  the  objection, 
and  that  the  proceeding  of  the  Plaintiff 
was  a  mere  snare,  and  he  refused  to 
answer  any  portion  of  the  bilL  The  Court 
came  to  the  conclusion,  that  the  two  bills 
were  substantially  the  same,  and  the 
answer  to  the  fint  being  deemed  suffi- . 
cient,  the  Defendant  was  not  bound  to 
answer  the  second.    WUk  r.  Parker, 

voL  22,  p.  59 

12.  A  solicitor,  in  the  presence  of  his  client, 
objected  to  produce  a  document,  on  the 
ground  of  professional  confidence.  The 
Court  bein^  of  opinion  that  the  document 
was  not  privileged  as  regarded  the  client 
himself,  order^  its  production.  In  re 
The  Cameron*s  Coal&rook,  ^.  BaUway 
Company.  vol.  26,  p.  1 

18.  A  solicitor  declined  answering  some 
interrogatories,  on  the  ground  that  he 
had  obtained  all  his  information  *'  whilst 
acting  as  the  solicitor"  of  his  co- De- 
fendant. Held,  that  he  had  not  brought 
himself  within  the  rule  as  to  professional 
privilege.    Thomae  v.  Rawlinge. 

vol.  27,  p.  140 

14.  A  solicitor  said  he  had  obtained  his 
information  "either  as  a  creditor  or  as 
the  solicitor"  of  his  client  Held,  that  this 
statement  must  be  taken  most  strongly 
against  the  solicitor,  and  that  he  was 
bound  to  give  the  discorenr.    Ibid. 

15.  Professional  privilege  is  limited  to 
communications  of  a  solicitor  with  his 
client  and  with  those  persons  necessarily 
emploved  under  the  solicitor ;  it  does  not 
extend  to  communications  between  a  so- 
licitor and  third  parties.  Ford  v.  Ten- 
namU    (No.  2.)  vol.  32,  p.  162 

16.  In  a  dispute  between  J.  and  B.,  the 
solicitor  of  A,  had  communications  with 
B,  Held,  that  they  were  not  privileged. 
Ibid. 

17.  Upon  a  bill  of  discovery  in  aid  of  an 
action  at  law  the  Plaintiff  is  only  entitled 
to  a  discovery  of  such  matters  as  make 
out  his  own  title,  and  cannot  compel  a 
discovery  of  the  particulars  of  his  adver- 
sary's title  and  how  he  makes  it  out 
Ingilby  v.  S^qfto.  vol.  83,  p.  81 

DISCRETIONARY  TRUST. 

ISee  Investment,   Poweb,  Precatory 

Trust.] 

Bequest  to  trustees  to  apply  the  income  or 
principal  for  the  benent  of  S.  /.,  widow, 
and  of  her  tliree  children,  in  such  pro- 


portions, 8cc.  as  the  trustees,  in  dieir  sb- 
solute  discretion,  should  think  proper; 
but  in  case  S.  J.  msrried  again,  ner  in- 
terest to  cease.  The  trustees  declined 
to  act  Held,  that  the  fund  must  be 
divided  between  S,  J.  and  her  three 
chidren.    Itodr.Itod.      vol.  82,  p.  242 


DISENTAILING  DEED. 

The  norehase-money  for  lands  taken  by  a 
nmway  company  was  paid  into  Court. 
After  the  land  had  been  conveyed  to  the 
company,  an  order  was  made  for  pay- 
ment of  the  purchase-money  to  the  tenant 
in  tail,  without  his  executing  a  disentail- 
ing deed.  In  re  the  South-Eaiiem  RtAl- 
way  CbsijMJiy.  vol.  80,  p.  216 

DISMISSAL  BY  PLAINTIFF. 

[See  Dismissal  for  want  of  Prosecu- 
tion, Stating  Proceeoinos.] 

1.  A  bankrupt  Plaintiff's  assignee  allowed 
to  dismiss  a  supplemental  bill  without 
costs.     Thompeon  v.  Thompson. 

vol  7,  p.  850 

2.  Before  appearance,  a  Plaintiff  may  dis- 
miss his  bib  without  costs.    Ibid. 

8.  A  demurrer  being  overruled  with  costs, 
the  Defendant  appealed.  The  Plaintiff 
afterwsrds  obtained  an  order  of  courae 
to  dismiss  his  bill  with  costs,  suppressing 
the  fact  of  the  allowance  of  the  demurrer ; 
it  was  discharged  for  irreg^arity.  Leteis 
V.  Cooper.  vol.  10,  p.  82 

4.  A  decision,  on  the  authority  of  which  a 
suit  had  been  instituted,  being  overruled, 
the  Plaintiff  offered  to  dismiss  his  bill 
without  costs.  Held,  that  this  was  no 
answer  to  a  motion  to  dismiss  for  want  of 
prosecution,  and  that  the  Plaintiff  must 
either  proceed  or  have  his  bill  dismissed 
on  the  usual  terms.  The  Lancashire  and 
Yorkshire  Railway  Company  v.  JBooiif. 

voL  14,  p.  529 

5.  Where  a  suit  becomes  nugatory  by  mat- 
ters subse(^uent,  the  Court,  upon  motion, 
has  jurisdiction  to  dismiss  it  without 
costs.  Sutton  Harbour  Improeement  Com^ 
pony  V.  Hitchens.  vol.  15,  p.  161 

6.  A  suit  having  been  instituted  on  the 
authority  of  a  reported  case,  which  was 
afterwards  reversed,  the  Court,  after 
looking  simply  into  die  record,  dismissed 
it  without  costs.    Ibid. 

7.  The  Court  cannot  go  into  the  merits  on 
a  motion  to  dismiss,  nor  can  it  make  a 
Defendant  pajr  the  costs  of  a  Plaintiff 
where  the  bill  is  dismissed.    Ibid. 

8.  A  decree  was  made  in  a  suit  for  the 
administration  of  a  mortgagor's  estate. 
The  mortgagee  afterwards  filed  a  fore- 
closure bill,  but  subsequently  obtained 
full  payment  in  the  administration  suit 
Helo,  that  he  was  entitled  to  stay  pro- 


GENERAL  INDEX. 


147 


ceedings  in  his  own  soit  and  to  have  the 
costs  of  it.  Brodsbrnk  y.  Higgimboitom. 
Bml  T.  BmckUy.  vol.  81,  p.  85 


DISMISSAL  FOR  WANT  OF  PRO- 
8ECUTI0N. 

[See  Abatement,  RiviyoB,  Security 
FOR  Costs.] 

1.  On  the  26th  of  ApHi^  1838,  the  Plaintiff 
undertook,  before  replication,  to  speed 
(see  the  terms) ;  on  the  8th  of  Map  he 
filed  a  replication,  hut  he  neither  sued 
out  a -commission  nor  did  he  take  any 
further  steps:  on  the  21st  of  Fefrmory, 
1839,  on  die  motion  of  the  Defendant, 
the  bill  waa  dismissed  with  costs,  for 
want  of  prosecution.   Padmore  v.  B^^fi^ld. 

vol.  1,  p.  367 

2.  A  Plaintiff  haying  obtained  an  order  of 
course  to  amend  after  the  time  limited 
for  that  purpose  had  expired,  and  the 
Defendant  being  in  a  condition  to  move 
to  dismiss  for  want  of  prosecution :  Held, 
that  a  single  notice  of  motion  to  dis- 
charge  the  irregular  order  and  to  dismiss 
the  bill  was  not  irregular  on  the  ground 
of  multifariouaness.     Traile  v.  BtiU. 

vol.  1,  p«  475 

3.  A  sole  Plaintiff  having  died,  the  Court, 
on  the  application  of  the  Defendant, 
ordered  that  the  administrator  should 
revive,  or  that  the  bill  should  be  dis- 
missed without  costs.    Chiowiek  v.  Dimee. 

vol.  3,  p.  290 

4.  On  the  death  of  one  of  two  co- Plaintiffs 
after  the  eanse  waa  at  issue^  it  was 
oidered,  on  motion,  that  the  survivor 
should  revive  the  suit  within  a  fortnight, 
or,  in  defiiult,  that  the  bill  should  be  dis* 
missed  with  costs.  Lord  Ckiehetter  v. 
Hmter.  vol  8,  p.  491 

5.  De&nlt  of  six  days  in  obtaining  and 
serving  an  order  for  commission,  Held, 
not  such  a  want  of  due  diligence  as  to 
entitle  a  Defendant  to  an  order  to  dismiss, 
and  a  motion  for  that  object  was  refused 
without  coats.     StriekUmd  v.  Strickland, 

vol.  4,  p.  120 

6.  Where  a  Defendant's  title  to  dismiss  is 
intercepted  by  a  step  taken  by  the  Plain- 
tiff  between  the  notice  of  the  motion  and 
its  being  heard,  the  Plaintiff  must  pay 
the  coata  of  the  application.  Waller  v. 
Pedlingtom.  vol.  4,  p.  124 

(Leiter  v.  Jrekdale,         vol.  9,  p.  1 56) 

7.  A  Defendant  filed  a  plea,  but  the  Plaintiff 
neither  set  it  down  nor  took  any  steps 
for  three  terms.  The  bill  was,  on  motion, 
dismissed  with  costs.    RoberU  v.  Jonee, 

vol.  7,  p.  266 

8.  Old  practice  of  moving  to  dismiss  and 
paaa  publication.     Wkeailey  v.  Wheailey, 

vol.  7,  p.  577 

9.  The  worda  "  last  of  the  answers,"  in  the 
114th  Order  of  Afay,  1845  (Ord.  xxxiii, 


10),  meana  the  last  answer  of  any  one  of 
several  Defendants,  ao  that  the  right  of 
one  Defendant  to  move  to  dismiss  for 
want  of  prosecution  is  not  delayed  by 
his  CO- Defendant's  neglect  to  answer. 
IkUten  V.  BmyUr,  voL  7,  p.  586 

(Z«fler  v.  ArehdaU,        rol.  9.  p.  156) 

10.  A  suit  having  become  defective,  m  con- 
sequence of  the  bankruptcy  of  a  co* 
Plaintiff,  the  Defendant  moved  to  dismiss 
absolute.  Held,  that  the  Court,  on  such 
a  motion,  might  order  the  Plaintiff  to 
supply  the  defect  within  a  limited  time, 
or  in  default,  that  the  bill  might  be  dis- 
missed.    Ward  V.  Ward,      vol.  8.  p.  397 

11.  Where,  after  notice  to  dismiss,  the 
Plaintiff  files  a  replication  before  the 
hearing  of  the  motion,  the  only  order 
made  is  that  the  Plaintiff  do  pay  the 
costs  of  the  motion.     Corry  v.  Curlewh, 

vol.  8,  p.  606 
{Young  V.  Qmncey,  vol  9,  p.  160) 

12.  A  Plaintiff  having  one  of  the  Defend- 
ants under  his  control,  kept  back  his 
answer.  Another  Defendant  put  in  his 
answer,  and  after  great  delay  on  the  part 
of  the  Plaintiff,  mored  to  dismiss  for 
want  of  prosecution.  The  Plaintiff,  to 
defeat  the  motion,  obtained  an  order  of 
course  to  amend.  Held,  that  as  there 
was  an  answer  outstanding,  the  order  to 
amend  could  not  be  considered  "irre- 
gular," but  was  afterwards  discharged  on 
account  of  the  Plaintiff's  delay.  Forman 
y.  Oray,  vol.  9,  p.  196 

(Earl Morning tonv, Smith,  vol.9,p.251) 

13.  Under  the  General  Orders,  any  De- 
fendant is  entitled  to  move  to  dismiss  for 
want  of  prosecution,  after  the  expiration 
of  six  weeks  from  the  time  when  his  an- 
swer is  to  be  deemed  sufficient  Upon 
such  a  motion  all  unavoidable,  and  all 
just  and  reasonable  causes  of  delay  may 
be  considered,  and  in  the  cautioua  exer- 
cise of  its  discretion,  the  Court  may  grant 
or  refuse  to  grant  any  further  time  the 
Plaintiff  may  require.    Forman  v.  Oray. 

vol  9,  p.  200 

14.  A  motion  to  dismiss  for  want  ot  pro- 
secution, made  after  the  bankruptoy  of 
the  Plaintiff,  refused  with  costs,  the  pro- 
per form  of  motion  being,  that  the  assig- 
nees do  file  a  supplemental  bill  within 
a  given  time,  and,  in  default,  that  the 
biU  stand  dismissed.  Robinton  v.  Norton, 

vol.  10,  p.  484 

15.  A  bill  was  filed  against  J,  and  a.  A, 
obtained  an  order  to  stay  proceedings, 
until  the  Plaintiff  had  paid  the  coats  of' 
a  former  auit  for  the  same  object,  and 
which  had  been  dismissed  with  costs. 
The  Plaintiff  not  paying  the  costs,  was 
prevented  from  proceeding  against  A., 
and,  after  considerable  delay,  B.  pro- 
cured the  bill  to  be  dismissed  for  want  of 
prosecution.    Lautour  y.  Holcombe, 

vol.  10,  p«  256 
L2 
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16.  A  reference  as  to  tide  was  made  before 
hearing.  A  motion  to  dismiss  for  want 
of  prosecution  pending  the  reference  was 
refused.    Gregory  v.  S^teneer, 

Tol.  11,  p.  143 

17.  After  a  cause  bad  been  in  the  paper 
for  hearing,  one  of  the  Plaintiffs  became 
bankrupt,  and  an  order  was  made,  that 
the  CO- Plaintiff  should  file  a  supplemen- 
tal bill  in  ten  days,  or  in  default,  that 
the  bill  should  stand  dismissed.  The 
supplemental  bill  was  filed,  but  no  pro- 
cess was  served  or  other  proceeding 
taken.  Held,  that  the  Plaintiff  was 
bound  to  prosecute  as  well  as  file  the 
supplemental  bill,  and  after  a  delay  of 
three  years  the  original  bill  was,  on  mo- 
tion, dismissed  with  costs.  Held,  also, 
that  the  Defendant,  not  having  appeared 
in  the  supplemental  suit,  could  not  move 
to  dismiss  it,  and  that  one  Defendant 
could  not  move  to  dismiss  as  against  his 
co-Defendants.     Ward  v.  Ward, 

vol.  11,  p.  159 

18.  After  decree  for  an  account  die  bill 
cannot  be  dismissed  even  with  consent ; 
but  the  proper  order  is  to  stay  all  pro- 
ceedings. Egg  V.  Devejf.   vol.  11,  p.  221 

19.  Proceedings  in  a  second  suit  were 
stayed,  untU  the  costs  of  a  former  suit 
for  the  same  purpose  had  been  paid. 
After  great  delay  the  Court  ordered, 
that,  unless  the  costs  were  paid  within  a 
limited  time,  the  bill  should  stand  dis- 
missed.   LauUmr  v.  Holeombe. 

vol.  11,  p.  624 

20.  A  bill  of  1,500  folios  was  filed  in  Fcfrni- 
ary,  1860,  and  the  answer  of  900  folios  was 
filed  in  June*  On  motion  to  dismiss  in 
January,  1851,  the  Plaintiff  desired  time 
to  amend.  Held,  that  the  delay  was  in- 
excusable, and  the  bill  must  be  dismissed, 
unless  the  Plaintiff  filed  his  replication 
forthwith.    Thrution  v.  Smith, 

vol.  Id,  p.  112 

21.  A  suit  stood  dismissed  for  want  of  pro- 
secution, in  consequence  of  the  Plaintiff 
not  serving  a  subpoena  to  hear  judgment 
within  the  time  limited  by  an  order  to 
speed.  The  Plaintiff  moved  to  stay  the 
taxation  of  the  costs  of  suit  Held,  that 
the  motion  ought  to  have  been  to  restore 
the  bill;  and  that  although  the  Court 
would  feel  inclined  to  grant  indulgence  in 
the  case  of  a  bond  fide  mistake,  yet  that 
it  was  not  to  be  extended  to  such  an 
extent  as  to  encourage  parties  in  pro- 
ceeding negligentiy  with  their  suiu. 
harilett  v.  Harton,  vol.  17,  p.  479 

22.  The  Plaintiff  required  A,^  but  not  fi.,  to 
answer  the  amendments.  B.,  who  did 
not  desire  to  answer,  moved  after  four- 
teen days  to  dismiss.  Held,  that  the  case 
was  not  within  the  115th  Order  of  May, 
1845.    Broum  v.  ButUr.    vol.  21,  p.  615 

23.  Bill  dismissed  with  costs,  as  against  a 
banking  company,  after  the  death  of  the 


public  officer  named  as  Plaintiff  and  be- 
fbre  the  substitution  of  another.  Bw- 
metier  (public  t^eer)  v.  The  Baron  Von 
Stem.  vol.  23,  p.  82 

24.  An  order  was  made  to  dismiss,  in  de- 
fault of  the  Plaintiff  filing  a  replication 
within  fourteen  days,  but  nothing  wss 
said  as  to  tiie  costs  of  suit  The  Plain- 
tiff filed  a  replication  a  few  days  after 
die  time  appointed.  On  a  subsequent 
application  tbe  Court  dismissed  the  bill, 
and  with  costs.    Steg^ienton  v.  Maehay, 

vol.  24,  p.  252 

25.  The  Plaintiff  set  down  th«  cause,  but 
neglected  to  serve  a  euhpcena  to  hesr 
Judgment  in  time.  The  cause  became 
afterwards  abated  by  the  death  of  a  De- 
fendant Held,  under  these  curcum- 
stances.  that  an  order  to  dismiss  was  regu- 
lar.    miUamt  V.  Page.      vol.  24,  p.  490 

26.  A  Defendant  who  has  taken  the  benefit 
of  the  Insolvent  Debtors'  Act  may  move 
to  dismiss  for  want  of  prosecution.  Levi 
V.  Heritage.  vol.  26,  p.  560 

27.  After  a  winding-up  order,  the  name  of 
die  official  manager  nad  been  substituted 
for  that  of  three  members,  who  sued  on 
behalf  of  diemselves  and  the  other  mem- 
bers. A  motion  was  subsequendy  made 
by  the  Defendant  to  dismiss  for  want  of 
prosecution.  The  order  was  made,  with 
costs  to  be  paid  by  the  Plaintiffs,  and 
not  by  the  official  manager,  who  had  not 
adopted  the  suit  Caldwell  v.  £ni«tt 
(No.  2.)  vol.  27,  p.  42 

28.  At  the  hearing,  a  suit  was  found  defec- 
tive for  want  of  j^ arties,  and  was  ordered 
to  stand  over,  with  liberty  to  amend  by 
addinff  parties.  It  was  brought  on  a 
second  time  still  defective  for  want  of 
parties.  TheCourtdismissed  it  as  against 
all  the  Defendants.  WilUame  v.  Page. 
(No.  4.)  voL  28,  p.  148 

29.  By  the  General  Orders  evidence  in  a 
cause  is  to  close  within  eight  weeks  after 
issuejoined,  but  a  witness  who  has  made 
an  affidavit  may  be  cross-examined  within 
one  month  after  such  eight  weeks.  A 
Defendant  may  move  to  dismiss^  if  the 
Plaintiff  does  not  set  down  the  cause 
"  within  four  weeks  after  the  evidence 
closed."  Held,  in  a  case  where  there 
was  no  cross-examination,  that  the  evi- 
dence closed  at  the  end  of  eight  weeks, 
and  not  of  twelve  weeks.  Hart  v.  Ro^ 
herte.  voL  83,  p.  281 

80.  A  notice  of  motion  to  dismiss  for  want 
of  prosecution  is  irregular  if  served  prior 
to  the  Plaintiff's  being  in  default,  al- 
though at  the  time  when  the  motion  is 
heard  the  Plaintiff  is  in  default.  Pon- 
eardin  v.  SUar.  vol.  82,  p.  666 

81.  A  Defendant,  knowing  the  Plaintiff  has 
used  due  diligence,  is  liable  to  pay  the 
costs  of  his  motion  to  dismiss  for  want 
of  prosecution.     Ingle  v.  Partridge. 

vol.  ZZi  p.  287 
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DIVIDEND. 

Under  an  act  of  1845,  the  dividends  on 
the  shares  in  a  water  company  were 
Kmited  to  101.  per  cent.,  after  payment 
of  which  and  providing  for  a  contingent 
fund,  the  Court  of  Quarter  Sessions  had 
power  to  reduce  the  water  rates.  By  a 
second  act  in  1S54,  the  capital  was  ex- 
tended and  a  yariation  made  in  Ae  shares 
and  rate  of  interest.  Held,  on  the  con- 
struction of  the  second  act,  that  share- 
holders under  the  first  act  were  not  de- 
prived of  their  right  to  payment,  out  of 
any  surplus,'  of  their  arrears  of  dividends 
existing  at  the  passing  of  the  second  act. 
Ceoies  ▼.  NoUhgkam  WaUrworkt  Com- 
poajr.  ToL  80,  p.  86 

DOCUMENTS. 

[St€  EVIDEMCB  (DOCUMBNTART)i  PRO- 
DUCTION OF  Documents.] 


DOMICILE.' 

1.  Compromise  of  suit  by  married  women 
domiciled  in  Frtmee^  sanctioned  without 
reference  to  the  Master,  on  proof  that 
they  had  concurred  in  notarial  acts,  which, 
by  the  law  of  Prane$,  were  binding  on 
them,  and  that  the  subject-matter  was 
mere  personalty.    Chamtau  v.  BiUy, 

voL  8,  p.  269 

2.  A  feme  covertt  domiciled  with  her  hus- 
band in  Scotland^  was  entitled  to  the  pro- 
duce of  a  real  estate  in  EngUmd  directed 
to  be  sold.  Upon  proof  that,  by  the  law 
of  her  domicile,  her  personal  estate  vested 
absolutely  in  the  husband,  and  that  she 
bad  no  equity  to  a  settlement,  the  estate, 
being  unsold,  was  directed  to  be  con- 
veyed to  the  husband  in  fee.  Hitchcock 
V.  GemdineH,  vol.  12,  p.  584 

3.  A  contest  as  to  domicile  is  a  proper 
question  to  be  decided  upon  the  trial  of 
an  issue.     WkUker  v.  Hume* 

vol.  13,  p.  866 

4.  A  Scotchman  by  birth  executed  his  will 
while  resident  in  Paris,  and  died  shortly 
after.  He  described  himself  as  **/.  B.  G., 
of  the  city  of  B^inburgh,  but  now  resid- 
ing in  Paris."  On  a  question  as  to  his 
domicile,  the  Court  thought  it  unneces- 
sary to  consider  this,  as  no  description 
which  the  testator  could  have  given  of 
himself  would,  by  itself,  have  had  any 
eflTect  in  determining  tlie  domicile.  Ibid, 

5.  There  is  no  foundation  in  law  for  the 
argument  or  notion,  that  a  Scotchman  by 
birth  cannot  acquire  a  domicile  without 
repudiating  his  nationality,  his  character 
or  quality  of  Scotchman,  or  in  a  country 
where  he  is  only  a  lodger  and  not  a  house- 
keeper.   Ibid, 

6.  Whether  a  foreigner  can  obtain  a  civil 
domicile  in  France  without  the  authoriza- 


tion of  the  French  government,  quare. 
The  testator,  /.  B,  6.,  was  born  in 
Scotland  of  Scotch  parents,  and  was  there 
educated.  In  1780,  when  twenty  years 
of  age,  he  went  to  the  East  Indies  in  the 
East  India  Company's  Service.  In  1804 
he  returned  to  England,  and  afterwards 
retired  ft'om  the  Company's  service.  In 
1806  he  went  to  Edinburvh,  where  he 
became  a  banker,  purchased  real  estate, 
married,  and  became  domiciled  there. 
His  affairs  became  embarrassed,  and  in 
1817  he  came  to  London,  and  continued 
to  reside  in  England  until  1828,  in  fur- 
nished lodgings,  and  occupied  himself 
in  the  sale  of  his  Oriental  works,  and  in 
lecturing  on  the  eastern  languages, 
chiefly  under  the  auspices  of  the  East 
India  Company.  Between  1817  and  the 
time  of  the  death  of  the  testator,  he  also 

E rejected  various  undertakings  of  which 
e  was  to  be  the  director,  in  London;  he 
paid  three  short  visits  to  Scotland,  and 
in  1825  he  went  to  Belgium,  and  con- 
tinued travelling  about  the  Continent. 
In  1888  he  returned  to  England,  and  in 
1884  he  again  went  to  France,  where  he 
principally  resided  until  his  death.  In 
1887  he  took  a  lease  of  a  residence  in 
Paris  for  a  term  of  years,  where  he  con- 
tinued to  reside ;  he  died  at  Paris  on  the 
8th  of  January,  1841,  having  executed  a 
will  according  to  the  laws  of  England,  in 
which  he  described  himself  as  "/.  B,  {?., 
of  Edinburgh,  but  now  residing  in  Paris. 
His  declarations  as  to  domicile  were  con- 
tradictory. Held,  under  all  the  circum- 
stances, that  in  1817  the  testator  was 
domiciled  in  Scotland,  that  he  subse- 
quently became  domiciled  in  England, 
was  so  in  1827 ;  and  so  remained  to  the 
time  of  his  deatli.     Whkker  v.  Hume, 

vol.  18,  p.  866 

7.  A  foreign  ambassador  held,  under  the 
circumstances,  to  have  acquired  an 
English  domicile.     Heath  v.  Samson* 

vol  14,  p.  441 

8.  In  1819  a  Sardinian  came  to  England, 
and  became  attached  to  the  Sardinian 
Embassy.  In  1821  he  was  dismissed, 
but  he  continued  to  reside  ten  years  in 
England,  He  was  then  for  three  years 
Chargi  ^Affaires  in  London,  and  for 
three  years  Minister  in  Holland,  In 
1887  he  was  appointed  Envoy  Extra* 
ordinary  and  Minister  Plenipotentiary  to 
England f  and  retained  this  office  until  his 
death  in  1846.  Held,  upon  the  evidence 
of  his  declaration  and  acts,  that  he  was 
domiciled  in  England,    Ibid, 

9.  A  Scotchman  came  to  England  at  the  age 
of  sixteen,  and  remained  in  the  English 
naval  service  until  his  death  in  1848. 
Held,  that  he  had  not  lost  his  domicile  of 
origin.      Brown  r.  Smiihf  vol*  15,  p.  444 

10.  The  mere  declaration  of  intention  to 
change  a  domicile,  without  an  actual 
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change  of  residence,  is  inoperative  to 
create  a  new  domicile.    Brown  v.  Smith. 

vol.  15,  p.  444 

11.  To  constitute  a  new  domicile,  there 
must  be  not  only  the  factum  oi  rendence 
in  a  place,  but  the  animus  manendi.  Ibid. 

1 2.  Under  a  Scotch  settlement,  a  wife  would, 
by  the  general  law  oi  Scotland^  have  power 
to  give  valid  discharges  for  a  reversion- 
ary interest  in  a  chose  in  action  comprised 
in  it.  Held,  that  the  removal  of  her 
domicile  to  England  did  not  superinduce 
a  disability  in  her  to  give  a  receipt  to 
trustees  for  the  amount.  Duncan  v. 
Cannan.  vol.  18,  p.  128 

13.  The  priorities  of  creditors  are  regu- 
lated by  the  domicile  of  the  testator, 
though  the  personal  assets  may  be  situate 
and  administered  in  another  country. 
Wilson  Y.Lady  Dunsany,    vol.  18,  p.  293 

14.  A,  and  B»  were  both  domiciled  injBn^- 
land.  A.  lent  B.  money  on  an  English 
bond,  payable  to  him  and  his  executors. 
Afterwaras  B,  gave  A,  a  heritable  bond 
charging  lands  in  Scotland  as  an  addi- 
tional security,  and  made  payable  to  him 
and  his  heirs  at  a  different  time  and  with 
a  different  rate  of  interest.  On  the  death 
o(  A,,  Held,  that  the  English  bond  was 
the  primary  security,  and  that  it  did  not 
mei^e  in  the  Scotch  heritable  bond  as 
the  jut  nobiliut;  that  the  debt  passed 
under  ^.'8  will,  executed  according  to  the 
English  but  not  according  to  the  Scotch 
solemnities,  by  the  general  term  "securi- 
ties for  money."    Cusi  v.  Goring, 

vol.  18,  p.  383 

15.  Where  it  is  sought  to  have  funds  be- 
longing to  a  domiciled  Scotch /erne  covert 
paid  out  of  Court,  and  any  Scotch  settle- 
ment exists,  the  Court  requires  the  testi- 
mony of  a  Scotch  advocate  to  shew  that 
it  does  not  affect  the  fund.  In  re  Todd, 
Shand  v.  Kidd.  vol.  19,  p.  582 

16.  An  Englishwoman  married  a  domiciled 
Frenchman.  Articles  were,  previous  to 
the  marriage,  executed  in  the  English 
form,  by  which  the  wife  became  entitled 
to  2001.  a  year.  Her  husband  afterwards 
separated  from  her,  and  subsequently  the 
French  Court  condemned  her  for  adul- 
tery. Held,  that  the  contract  of  mar- 
riage was  English,  and  that  the  rights  of 
the  parties  were  to  be  regulated  by  English 
law,  and  further  property  of  the  wife 
having  fallen  into  possession,  and  the 
moral  conduct  of  both  parties  being  re- 

grehensible,  the  income  of  the  fund  must 
e  equally  divided  between  them.    Watte 
v.  Shrimptott.  vol.  21,  p.  97 

17.  A  testator  bequeathed  personal  estate 
in  trust  for  the  separate  use  of  a  feme 
eooertf  and  without  power  of  anticipation. 
The  legatee  was,  at  the  date  of  the  will, 
domiciled  abroad,  and  had  continued  so 
ever  since.  By  the  law  of  her  domicile, 
the  restraint  against  anticipation  was  dis- 


regarded, but  this  Court,  nevertheless, 
refused  to  give  effect  to  a  beneficial  ar- 
rangement made  by  her  anticipating  her 
income.    PeUlon  v.  Brooking. 

vol.  25,  p.  218 

18.  A  feme  covert,  living  apart  from  her 
husband,  has  no  power  to  change  her 
domicile.    Re  Daly't  Settlement, 

vol.  25,  p.  458 

19.  A  feme  covert  had  a  power  to  appoint 
by  her  will,  "  notwithstanding  her  cover- 
ture, and  as  if  she  were  sole  and  unmar- 
ried." She  lived  in  France  thirty  years, 
apart  from  her  husband,  who  was  domi- 
ciled in  England.  Held,  that  her  will, 
which  was  valid,  in  respect  of  formalities, 
by  the  French  law,  but  invalid  as  regarded 
the  English  law,  was  not  a  due  executioa 
of  the  power.    Ibid, 

20.  A  domiciled  Scotchman  went  to  India, 
where  he  was  engaged  in  mercantile  pur- 
suits for  nine  years.  Held,  that  this  resi- 
dence and  occupation  in  India  did  not,  in 
the  absence  of  any  expression  of  intention, 
change  his  domicile.  Jopp  v.  Wood  ( No.  3 ). 

vol.  34,  p.  88 

21.  /.  &,  a  domiciled  Scotchman,  went  to 
India  in  1805,  where  he  followed  mercan- 
tile pursuits  for  nine  consecutive  years. 
In  1816  he  married  there,  and  he  returned 
to  Scotland  in  1819,  with  his  wife,  and  re- 
mained there  a  year.  While  there,  he 
described  himself  in  his  will,  and  in  a 
bond,  as  "  of  Calcutta,  presently  residing 
at  Ayre,*'  he  obtained  a  plan  for  the  im- 
provement of  his  old  family  manrion,  and 
was  enrolled  a  freeholder  of  Ayrshire,  He 
returned  to  Calcutta  in  1820,  and  remained 
there  until  his  death  in  1830.  Daring 
the  nine  first  years  of  his  residence  in 
India,  he  expressed  no  intention  as  to  his 
domicile;  but,  during  the  last  sixteen,  he 
expressed  his  intention  of  returning  to 
Scotland,  but  which  he  never  accom- 
plished except  by  his  visit  in  1819* 
Held,  that  the  domicile  of  /.  ^^i  at  his 
death,  was  Scotch,  and  that  the  domicile 
of  his  children,  who  were  born  in  India, 
and  died  infants  there,  was  that  of  their 
father.    Ibid, 

22.  The  rule  of  law,  that  an  engagement  in 
India  in  the  military  service  of  the  East 
India  Company,  or  as  a  covenanted  ser- 
vant to  that  company,  changes  the  domi- 
cile into  ^fi^/o-/n</ian,  does  not  extend  to 
a  person  who  becomes  the  servant  in  a 
private  establishment  abroad,  or  who 
goes  abroad  for  the  purpose  of  acquiring 
a  fortune,  with  the  intention  of  returning, 
at  some  undefined  period,  when  his  ob- 
ject has  been  attained.    Ibid. 

23.  Personal  property  was  held,  under  an 
English  will,  in  trust  for  such  person  as 
an  English  lady  should,  by  her  last  will 
in  writing  duly  executed,  appoint  She 
afterwards  married  a  Frenchman,  and 
died  domiciled  in  France,  hating  ap* 
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/pointed  tlie  property  by  an  unattested 
will,  valid  according  to  the  law  of  her 
domicile,  and  admitted  to  probate  in  this 
country.  Held,  that  this  will  was  a  valid 
execution  of  the  power.  lyHuart  ▼. 
Harknett.  vol.  84.  p.  824 

2^.  A  person,  whose  name  was  English,  but 
whose  domicile  of  origin  was  not  shewn, 
held  a  commission  in  the  English  army. 
He  sold  out  in  1810,  and  subsequently 
resided,  down  to  his  death,  in  France, 
there  he  formed  a  French  connexion, 
there  he  educated  his  son  as  French,  and 
there  he  died;  and  his  whole  property 
was  in  French  Rentes.  Held,  that  his 
domicile  at  his  death  was  French,  and  that 
legacy  duty  was  not  payable  on  his  as- 
sets. The  President  of  the  United  Statee 
tfAaurica  v.  Drummond.    vol.  88,  p.  449 

DONATIO  MORTIS  CAUSA. 

1.  A  fiumer's  wife,  with  his  knowledge  and 
sanction,  deposited  the  produce  of  the 
surplus  butter,  eggs,  and  poultry  with  a 
firm  in  her  own  name,  and  he  called  it 
her  money.  On  his  death-bed  he  gave 
his  executor  directions  to  remove  the 
mone^,  and  do  the  best  he  could  with  it 
for  his  wife.  Held,  that  the  evidence 
was  not  sufficient  to  establish  a  giffc  be- 
tween them,  and  that  the  husband  had 
neither  made  the  firm  nor  himself  trus- 
tees for  his  wife.    Mews  v.  Mews, 

vol.  15,  p.  629 

2.  A  testator,  on  his  death-bed)  gave  his 
wife  his  cheque  for  1,000/.,  saying,  "  she 
would  want  money  before  his  affairs  were 
wound  up,  and  that  the  gif^  was  to  be  for 
her  sole  use,  besides  what  she  should 
receive  from  his  estate."  The  cheque 
being  crossed  was  exchanged  some  days 
after  for  a  friend's  cheque  of  the  same 
amount,  in  favour  of  the  wife.  The  tes- 
tstor  stated  to  his  friend,  that  he  wished 
to  give  his  (the  friend's)  cheque  to  her, 
and  she  received  and  kept  it  till  after  her 
husband's  death.  The  testator's  cheque 
was  paid  before  his  death,  but  his  friend's 
cheque,  which  was  post-dated  and  also 
crossed,  was  exchanged  for  another,  and 
was  duly  paid  after  the  testator's  death. 
Held,  that  this  constituted  a  valid  gift 
of  the  1,000/.  by  the  husband  to  the  wife, 
and  formed  no  part  of  the  testator's  estate. 
Held,  also,  by  the  Lords  Justices,  that 
it  constituted  a  goodc/oita/to  mortis  catu/l. 
Bonts  V.  Bllie,  vol.  17,  p.  121 

8.  Immediately  before  her  death,  the  de- 
ceased told  A.  to  take  the  keys  of  a  dress- 
ing-case and  box,  containing  a  watch 
and  trinkets,  and  immediatelv  on  her 
death  to  deliver  the  watch  and  trinkets 
to  the  Plaintiff.  A.  did  so.  Held,  that 
this  did  not  constitute  a  valid  donatio 
morOs  eaued*    Powell  v.  Heliiear. 

vol  26,  p.  261 


4.  A  promissory  note,  payable  to  order 
may  be  the  subject  of  a  donatio  mortie 
caued,  and  will  pass  there  by,  though  un- 
indorsed.    Veal  V,  Vtal.    vol.  27,  p.  808 

5.  The  gift  of  bills  of  exchange  payable 
to  the  donor  or  order,  by  way  of  a  donatio 
mortis  eausdf  supported.  Rankin  v.  IF«- 
gnelin.  vol.  27,  p.  809 

6.  Money  due  on  a  policy  and  on  a  banker's 
deposit  note  hela  to  pass  as  donationes 
mortis  causd  by  the  delivery  of  the  policy 
and  note.    Amis  v.  Witt.  vol.  Z3,  p.  619 

7.  A  marriage  took  place  in  France  be- 
tween a  domiciled  Frenchman  and  an 
Englishwoman  who  had  been  resident 
there  for  some  years,  and  with  a  view  to 
a  future  domicile.  The  lady's  personal 
property  was  settled  by  an  English  deed, 
which  was  wholly  invalid  according  to 
the  French  law.  Held,  that  it  was  bind- 
ing in  the  English  Courts  as  to  personal 
property  within  its  jurisdiction.  Van 
Orutten  v.  Digbff.  vol.  81,  p.  661 

8.  If  a  foreigner  and  an  Englishwoman 
make  an  express  contract  previous  to 

.  their  marriage,  and  if  on  the  faith  of  that 
contract  the  marriage  afterwards  takes 
place,  and  it  relates  to  the  regulation  of 
property  within  the  jurisdiction  and  sub- 
ject to  the  laws  of  this  country,  then  this 
Court  will  administer  the  law  on  the 
subject,  as  if  the  whole  matter  were  to 
be  regtdated  by  English  law.    Ibid, 


DOWER. 
[See  Freebench.] 

1.  The  legal  estate  of  a  property  being 
vested  in  A.,  for  the  benefit  of  himself 
and  B»  in  equal  moieties,  he  mortgaged 
it  unknown  to  B.  B.  afterwards  paid  off 
the  mortgage,  and  had  the  legal  estate 
conveyed  to  him,  subject  to  such  equity 
of  redemption  as  the  lands  were  subject 
to.  Hela,  that  there  was  not  such  a 
perfect  union  of  the  legal  and  equitable 
estate  in  B*s  moiety  m  the  estate  as  to 
give  his  widow  a  title  to  dower.  Knight 
V.  Frampton.  vol.  4,  p.  10 

2.  A  widow  concurred  in  a  partition  of  her 
husband's  estate,  and  released  a  moiety 
allotted  to  the  other  tenant  in  common 
from  her  dower;  the  other  moiety  was 
conveyed  to  the  trustees  of  her  husband's 
will.  Held,  that  she  was  entitled  to 
dower  out  of  the  entirety  of  the  latter 
moiety.  Reynard  v.  S^ce,  vol.  4,  p.  108 

8.  A  legacy  to  a  widow  in  lieu  of  dower  or 
thurds  at  common  law  or  by  custom,  has 
no  priority  over  other  legacies  where  the 
testator  leaves  no  real  estate.  Acey  v. 
Simpson.  vol.  5,  p.  85 

4.  A  party  died  in  1880,  having  vested  in 
him  a  mortgage  in  fee,  and  the  lapse  of 
time  and  circumstances  were  such,  as  to 
render  it  very  improbable  that  any  party 


152 


GENERAL  INDEX. 


could  now  establish  any  right  to  the 
equity  of  redemption.  Heidi  neverthe- 
less, that  the  widow  was  not  entitled  to 
dower.    FlaekY,Longmate,  vol.  8,  p.  420 

5.  The  widow  of  a  freeman  of  London  is 
barred  of  her  customary  part  by  an  ante- 
nuptial settlement,  whereby  the  parents 
of  husband  and  wife  make  provision  for 
her  after  the  death  of  her  husband,  of 
which  she  takes  the  benefit  Hutehimcn 
v.  Newark,  vol.  17,  p.  398 

G.  The  same  rule  applies  though  the  wife 
be  an  infant  on  the  marriage  and  the 
husband  becomes  a  freeman  afterwards. 
Ibid. 

7.  Dower  of  a  woman,  married  after  th,e 
Dower  Act,  out  of  an  estate  made  subject 
to  dower  by  that  statute,  held  not  to  be 
excluded  by  a  declaration  against  dower 
contained  in  a  conveyance  prior  to  the 
act    Fry  v.  Nobie.  voL  20,  p.  598 

8.  In  1827  freeholds  were  conveyed  to 
A.  B,f  a  married  man,  to  the  usual  uses 

.  to  bar  dower,  "  to  the  intent  that  his  then 
present  or  any  future  wife  might  not  be 
entitled  to  dower."  In  1884  the  Dower 
Act  passed,  giving  dower  out  of  estates 
thus  limited  (s.  2),  but  allowing  the  right 
to  be  defeated  by  a  declaration  against 
dower  in  the  conveyance  (s.  6),  and  pro- 
viding, that  the  act  should  not  extend  to 
any  widow  married  before  1834,  or  to 
give  to  any  deed  previously  executed  the 
effect  of  defeating  any  riffht  of  dower. 
A,  B,  contracted  a  second  marriage  in 
1838,  and  died  seised.  Held,  that  the 
declaration  in  the  coiveyance  did  not 
defeat  the  second  wife's  right  to  dower 
out  of  the  estate.    Ibid, 

9.  Costs  allowed  to  a  widow,  in  a  suit  for 
dower,  her  right  thereto  being  contested. 
Ibid. 

10.  By  Sir  John  BomiUy*B  Act,  freeholds 
and  copyholds  of  a  deceased  are  now 
assets  for  the  payment  of  his  debts,  and, 
by  the  Dower  Act,  all  debts  to  which  the 
land  of  a  deceased  are  subject,  are  "valid 
and  effectual  as  against  the  right  of  his 
widow,  to  dower."  Held,  nevertheless, 
that  the  widow's  right  to  dower  or  free- 
bench  has  still  priority  over  mere  cre- 
ditors of  a  deceased.    Spyer  v.  Hyatt, 

vol.  20,  p.  621 

11.  A  husband  was  seised  in  fee  subject  to 
a  trust  term  to  secure  life  annuities  and 
to  pav  him  half  the  surj^lus  rents.  Held, 
that  ids  widow  was  entitled  to  have  her 
dower  set  out  at  once.    She<\fY.  Caoe. 

voL  24,  p.  259 

12.  A  wife  forfeits  her  dower  under  the 
Statute  of  Westminster  the  2nd,  by  her 
adultery,  though  it  may  have  been  brought 
about  by  the  misconduct  of  her  husband. 
Bostock  V.  Smith.  vol.  84,  p.  67 

13.  A  widow  became  entitled  to  her  dower, 
after  whioh  the  lands  were  taken  com- 
pulforily  by  a  public  boardi  and  one-third 


of  the  purchase-money  was  paid  into 
Court,  invested,  and  carried  over  to  a  se- 
parate account  to  answer  the  dower.  The 
widow  died  in  Oetobety  between  the  July 
and  January  dividends.  Held,  that  her 
estate  was  entitled  to  an  apportionment 
of  the  latter  dividends.    Harrop  v.  Wiltan. 

vol.  84,  p.  166 


DRAINING  ACT. 

Under  the  Draining  Act,  where  the  tenant 
for  life  is  an  infant,  the  petition  must  be 
presented  in  the  name  of  his  guardians. 

Form  of  reference  under  this  act  (8  & 
4  Vict,  c  65),  and  of  the  subsequent  pro- 
ceedings thereon.     Stanhope  v.  Stanhope. 

vol.  8,  p.  647 


DRAWING  UP  DECREE. 
iSee  Decree.] 

DYING  WITHOUT  ISSUE. 

[See  Absolute  Interest,  Implication 
(Gifts  bt).] 

1.  A  testator  eave  the  income  of  his  per- 
sonal, and  roe  rents  of  his  real  estate,  to 
his  daughter  for  life,  for  her  separate  use, 
and  after  her  decease  and  the  decease  of 
his  wife,  he  gave  the  residue  of  his  real 
and  personal  estate  to  trustees,  in  trust 
to  sell  and  pay  half  the  produce  "  to  the 
ietue"  of  his  daughter,  equally,  to  be 
paid  at  twenty-one  s  and  if  oul  v  one  child, 
then  to  such  one  child!  and  he  directed 
the  trustees  to  apply  the  interest  in  the 
maintenance  and  education  of  such  issue; 
*'  and  in  default  of  sucfi  issue**  he  gave 
such  moiety  of  the  residue  between  his 
nephews  and  nieces  living  at  the  death 
of  his  daughter.  And  he  gave  and  de- 
vised the  other  moiety  of  the  residue  of 
his  estate,  at  the  decease  of  his  wife  and 
his  daughter  without  issue^  to  the  same 
trustees,  to  permit  his  godson  to  receive 
the  income  for  life,  and  after  his  decease 
to  certain  charities.  Held,  that  *'  issue" 
in  the  first  clause  was  to  be  construed 
**  children;"  but  in  the  second  clause  in 
its  ordinary  unrestricted  sense ;  and  that 
consequently  the  gift  over  of  the  first 
moiety,  upon  the  death  of  the  daughter 
without  issue,  was  good,  but  was  too  re- 
mote as  to  the  second.   Carter  v.  BentaU, 

vol.  2,  p.  651 

2«  Bequest  of  pecuniary  legacies  to  each  of 
four  persons  for  life,  interest  at  61.  per 
cent,  to  be  paid  till  the  heir  attained 
twenty-one ;  and  "  in  case  of  the  demise 
of  any  of  the  above  parties  without  legi- 
timate issue,  then  his  or  her  proportions 
to  be  divided  equaUy  amongst  toe  lur- 


GENERAL  INDEX. 


153 


vivon."  After  the  testator's  death,  one 
of  the  legatees  died,  without  haying  heen 
married.  Held,  that  the  survWors  were 
aheolutely  entitled  to  the  legacy.  JZaae- 
lagk  V.  Ranelaglu  vol.  4,  p.  419 

3.  Bequest  of  residue  to  A.  and  B.  equally, 
and  in  case  they  should  be  mamed  at 
the  time  it  became  payable,  to  be  paid 
for  her  separate  use,  "  and  her  receipt 
a]one  for  tne  same  to  be  a  sufficient  dis- 
charge." There  was  a  gift  over  to  C.  and 
D^  in  case  A,  and  B.  should  die  without 
learing  iisue.  Held,  that  this  case  was 
an  exception  to  the  general  rule,  and  that 
the  gift  over  was  confined  to  A*  and  B* 
dying  without  leaving  issue  in  the  life  of 
the  testator.    Rm  Atutiee.    vol.  28,  p.  135 

4.  The  words  **  if  A,  die  without  having  any 
child  or  children,"  construed  "without 
having  had  any  child ;"  and  the  words 
"should  A.  die  without  any  child  or 
children,"  construed  '*any  child  surviving 
him."   J^Jfh^tY.Conmr..  voL28,p.828 


EASEMENT. 

[See  LiQBT  AND  AxRy  Notice,  Right  of 

Wat.] 


EAST  INDIA  COMPANY. 

The  -  Clive  fund"  held  not  to  revert  to  the 
founder,  on  the  transfer,  in  1858,  of  the 
government  of  India  and  its  military  force 
to  the  Crown.  Sir  John  Benn  Walsh  v. 
Her  Majeetif'e  Secretary  of  SUUe  in  Coimeil 
^  India  and  the  AtUnmey- General 

vol.  80,  p.  812 


ECCLESIASTICAL  COMMIS- 
SIONERS. 

[See  Charity.] 

The  Ecclesiastical  Commissioners  held  en- 
titled to  no  greater  rights  in  the  sup- 
preued  canonries,  under  the  8  &  4  Fiet. 
c  118,  than  die  fbrmer  canons  were,  and 
to  be  lubject  to  the  same  trusts.  At  tor- 
ntff-General  ▼•  Dean  and  Canons  of  Windsor. 

vol.  24»  p.  679 


ECCLESIASTICAL  COURT. 

{See  Jurisdiction.] 


EFFECTS. 

[See  Description  of  Gift.] 

!•  Ai  to  the  residue  of  his  "  estate  and 
effects,  whatsoever  and  wheresoever, 
canal  ihares,  plate,  linen,  china,  and  fur- 
niture," the  testator  devised  and  be- 
queathed tiie  same  to  his  wife«    Held, 


that  the  residuary  personal  estate  passed, 
and  that  the  general  words  were  not 
limited  to  things  ejusdem  generis  with 
canal  shares,  8ec.    Fisher  v.  Hepburn. 

vol.  14,  p.  681 

2.  A,  assigned  "  all  his  ready  money,  se- 
curities for  money,"  &c  &c.,  "  and  all 
other  his  personal  estate  and  effects 
whatsoever  or  wheresoever  of  or  belong- 
ing, or  due  or  owing  to  him."  Held, 
that  the  general  wor(U  passed  only  pro- 
perty ejusdem  generis  with  that  specified, 
and  that  they  did  not  convey  a  contingent 
reversionary  interest  in  a  legacy.  Re 
WrighVs  Trusts,  vol.  15,  p.  867 

8.  A  testatrix,  after  giving  pecuniary  and 
specific  legacies,  and  after  directing  her 
charity  legacies  to  be  paid  out  of  her 
personal  estate,  "  gave  and  bequeathed" 
all  the  rest  "  of  her  estate  and  effects, 
whatsoever  and  wheresoever,  and  all  her 
diamonds  and  other  jewels,"  to  trustees, 
their  ''executors  and  administrators," 
upon  trust  to  sell  and  divide.  Held,  that 
the  real  estate  passed  to  them.  Patter^ 
son  V.  Huddart,  vol.  17,  p.  210 

4.  Bequest  of  *'  all  my  household  ftirniture 
and  effects,  plate,  linen,  china,  glass, 
books^  wearing  apparel,  et  eatera.** 
Held,  to  pass  the  articles  enumerated 
and  others  ^usdem  generis,  but  not  the 
general  residue.  JNewman  v.  Neunnan, 
(No.  2).  voL26,p.  220 

5.  Where  there  is  a  bequest  particularized 
by  one  word,  followea  by  general  words, 
the  latter  will  not  be  restricted  to  things 
ejusdem  generis.  Swia\fen  v.  Swii\fen. 
(No.  4.)  vol.  29,  p.  207 

6.  A  testator  devised  to  Mrs.  S,,  '*  all  his 
estate  at  Swirfen  or  thereto  adjoining, 
also  all  furniture  and  other  moveable 
goods  here."  Held,  that  the  live  stock 
and  implements  of  husbandry  which  were 
in  or  about  the  lands  and  premises  ad- 
joining the  mansion  at  Swinjen  (at  which 
the  testator  resided)  passed  by^  this 
bequest  Held,  also,  that  money  in  the 
house  at  the  testator's  death,  amounting 
to  541/.,  also  passed  to  the  legatee. 
Ibid. 

7.  A  testator  bequeathed  to  his  wife  his 
pay,  "  clothing,  money  and  moneys  that 
may  be  now  due  or  may  become  due  to 
me  at  my  decease,  also  the  whole  of  my 
property  and  effecu,  that  is  to  say,  mv 
box,  clothes,  bedding,  &c  &c."  Held, 
that  the  whole  residue  passed,  including 
a  reversionary  interest  m  the  produce  of 
the  sale  and  conversion  of  a  residuary 
real  and  personal  estate  of  another  tes- 
tator.    Gooer  v.  Davis.       vol.  29,  p.  222 

8.  A  testator  bequeathed  as  follows : — "As 
regards  my  worldly  goods,  I  give  and 
and  bequeath  all  my  furniture,  plate, 
books  and  other  personalty"  to  my  wife. 
Held,  that  the  general  woras  were  not  to 
be  confined  to  Uiings  rfusdem  generis^  but 
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that  they  included  a  share  of  the  produce 
of  real  and  personal  estate,  to  which  the 
testator  was  entitled  under  the  will  of  his 
father.    Nug€9  ▼.  Chapman,  (No.  2.) 

▼ol.  29,  p.  290 

9.  A  lady,  heing  entitled  to  an  interest  in 
certain  funds  under  a  will,  bv  her  mar- 
riage settlement  assigned  all  the  share  to 
which  she  was  then  or  might  become,  en- 
titled by  accruer,  survivorship  "  or  other- 
wise,'* in  the  specified  funds.  Held,  that 
the  general  words  "  or  otherwise"  must 
be  limited  to  interests  taken  under  the 
will,  and  that  a  share  taken  by  her  under 
the  will  of  her  father,  who  had  become 
entitled  thereto  under  his  son,  was  not 
afiected  by  the  settlement.  Parkinton  ▼. 
Dashwood,  vol.  38,  p.  49 

10.  A  landlord  was  empowered  to  resume 
possession  of  any  part  of  the  land  de- 
mised, in  case  it  snould  be  required  by 
him  "  for  the  purpose  of  building,  plant- 
ing, accommodation  or  otherwise."  Held, 
that  this  did  not  entitle  the  landlord  to 
resume  possession  of  land  required  by 
a  railway  company,  so  as  to  defeat  the 
tenant's  right  to  compensation.  Held, 
also,  that  the  word  "  otherwise"  was  to 
be  read  as  being  ejusdem  generit.  John- 
torn  V.  The  Edgware,  ^.  Railway  Coptpany 
and  Others,  vol.  8fi,  p.  480 


"ELDEST  CHILD." 
[See  *'  YouNGKR  Children."] 

1.  Devise  and  bequest  to  A,,  and  after  her 
decease  leaving  any  child  or  children  her 
surviving  who  should  attain  twenty-one, 
to  pay  her  share  ''  to  her  eldest  child,  his 
executors,  administrators  and  assigns," 
with  a  gift  over  in  default  of  such  child. 
Held,  that  A.*b  eldest  child,  who  died  in 
A.*s  life,  did  not  take,  but  that  the  second 
child  who  survived  her  mother  was  en- 
titled.   Stevene  v.  Pyle.      vol.  30,  p.  284 

2.  J.  B.,  on  his  marriage,  settled  real 
estates  on  himself  for  life,  then  to  trustees 
for  a  term  to  raise  portions  for  his  younger 
children,  and  subject  thereto,  to  his  first 
and  other  sons  in  taiL  The  portions  were 
to  vest  in  sons  at  twenty-one,  but  to  be 
payable  after  the  decease  of  the  husband 
and  wife.  George,  the  second  son,  at- 
tained twenty-one,  after  which  WilUam, 
the  eldest  son,  having  barred  the  entail 
died  without  issue,  and,  subsequentlv 
the  portions  became  payable.  Held, 
that  George,  though  the  eldest  at  the 
period  of  distribution,  was  entitled  to  a 
share  of  portions  for  younger  children. 
Adams  v.  Beck,  vol.  25,  p.  648 

3.  The  character  of  "eldest  son"  is,  in  or- 
dinary cases,  to  be  ascertained  at  the 
period  of  vesting,  and  not  of  payment 
Adams  ▼.  Adams.  vol.  25,  p.  652 

4.  Bequest  to  A,  for  life,  and  afterwards  in 


trust  for  her  children  who,  not  being  an 
eldest  or  only  son,  should  attain  twenty- 
one.  In  1854,  after  George^  the  second 
son,  had  attained  twenty-one,  the  eldest 
son  died,  and  the  second  thereupon 
became  eldest  The  tenant  for  life  died 
in  1857.  Held,  that  George,  though  an 
eldest  son  at  the  time  the  fund  became 
payable  to  the  children,  took  a  share. 
Adams  v.  Adams,  voL  25,  n.  652 

5«  Under  a  trust  for  A.  for  life,  "  and  after 
her  decease,  to  be  divided  equally  between 
her  younger  children."  Held,  first,  that 
die  children  took  vested  interests  at  their 
births;  and  secondly,  that  the  character 
of  "younger  child"  was  to  be  determined 
at  the  penod  of  vesting,  and  not  that  of 
distribution.    Adams  ▼.  Robarts. 

voL  25,  p.  658 


ELECTION. 

[See  Election  to  Sue  at  Law  or  in 
Equity.] 

1.  A  widow  was  absolutely  entitled  to  le- 
gacies of  8,500/.,  of  which  her  husband 
by  his  will  professed  to  give  to  her,  and 
her  children  2,500/.,  which  he  directed 
to  be  invested  in  the  funds  or  real  se- 
curities. He  gave  his  widow  other 
benefits  out  of  his  own  property.  The 
widow  received  the  money,  and  invested 
it  in  the  fiinds,  but  treating  it  as  her 
own,  she  afterwards  sold  it  oat,  and 
applied  it  to  her  own  use.    A  case  of 

'  election  arose  on  the  will,  but  it  did  not 
appear  when  she  had  elected.  Held, 
that  the  widow  electing  to  take  under 
the  will  was  responsible  for  2,500/.  only, 
and  not  for  the  stock  purchased  there- 
with.   Paieser  v.  Wake^ld, 

vol.  8,  p.  227 

2.  A  tenant  in  common  aereed  to  make  a 
partition,  and  by  his  wUl  he  confirmed 
the  agreement,  and  devised  the  estate  to 
trustees  to  convey  the  part  agreed  to  be 
conveyed  to  the  other  tenant  in  common 
and  his  hein,  and  to  receive  a  conveyance 
of  the  other  part ;  and  be  devised  it  and 
all  his  real  and  personal  estate  to  his 
trustees  to  receive  the  rents  and  pay  an 
annuity  to  his  widow,  &c.  &c.  Held, 
that  the  widow  was  bound  to  elect  as  to 
her  dower.    Beffnard  v.  Spenee, 

vol.  4,  p.  108 
8.  A  widow,  in  a  case  in  which  ^e  was 
boifnd  to  elect  between  her  dower  and  an 
annuity  griven  by  her  husband's  will,  re- 
ceived the  annuity  for  five  years.  Held, 
that  she  had  not,  under  the  circum- 
stances, elected.  Ibid. 
4.  A.  B.,  an  heir,  elected  to  take  against 
the  will,  and  required  the  executors  to 
complete  a  contract  entered  into  by  the 
testator  for  the  purchase  of  a  freehold 
estatet  and  it  was  conveyed  to  him.    He 
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nevertheless  received  great  benefits 
under  the  will.  Held,  that'  the  parties 
disappointed  by  the  election  had  no  lien 
on  the  estate  for  the  amount  received; 
bnt  that  they  were  entitled  to  prove 
against  the  estate  of  A,  B.  for  the  whole 
amount  received  by  him  under  the  will. 
Oreenwood  v.  Penny.  vol.  12»  p.  403 

4a.  A  testator  duly  appointed  a  fund  in 
favour  of  objects  of  the  power  absolutely, 
and  he  also  bequeathed  to  them  his  own 
property,  '*  especially  requesting  them" 
to  leave  the  appointed  fund  to  persons 
not  objects  of  the  power.  Held,  that 
this  did  not  raise  a  case  for  election. 
Held,  also,  that  the  result  would  have 
been  different,  if  there  had  been  a  direct 
appointment  of  the  subject  of  the  power 
to  strangers.    Blaekei  v.  iMtnb. 

vol.  14,  p.  482 

5.  In  1842  a  parent,  having  a  power  to 
appoint  two  separate  sums  of  5,000Z.and 
10,0001.  amongst  his  children,  made  his 
will,  by  which  he  appointed  the  6,000/. 
to  James,  and  the  10,000/.  between  Theo- 
doria  and  Catherine.  In  1844  he,  by 
deed,  appointed  the  5,000/.,  which  he 
had  before  appointed  by  will  to  James,  to 
Tkeodosia.  In  1846  he,  bv  codicil,  con- 
firmed his  will,  and  be  died  in  1847. 
TAfodosMiclaimed  the  two  sums  of  5,000/., 
but  James  contended,  first,  that  she  was 
bound,  by  election,  to  give  effect  to  the 
bequest  cf  5,000/.  to  him,  or  to  relinquish 
the  5,0002.  given  her  by  the  will;  and 
secondly,  that  the  appointment  of  1844 
was  a  satisfaction  of  the  legacy  of  5,000/. 
Held,  that  no  case  of  election  had 
arisen,  but  that  the  legacy  to  Tkeodosia 
was  satisfied,  and  the  amount  unap- 
pointed.    Montague  v.  Montague. 

vol.  15,  p.  565 

6.  A  testator  domiciled  in  England  and 
having  real  and  personal  estate  there, 
besides  Scotch  heritable  bonds,  devised 
and  bequeathed  "  all  his  real  and  per^ 
sonal  estate,  whatsoever  or  wheresoever," 
upon  trusts,  under  which  his  heir  took 
benefits.  The  will  had  no  operation  on 
the  heritable  bonds,  which  descended  to 
the  Scotch  heir.  Held,  by  the  Master  of 
the  Rolls  and  affirmed  by  the  Lords  Jus- 
tices, that  the  heir  waa  not  bound  to  elect. 
Maiweli  v.  Maxwell.  vol.  16,  p.  106 

7.  A  husband,  who  was  entitled  to  family 
jewela  and  diamonds,  bequeathed  to  his 
wife  all  "  his"  jewels  for  life,  and  after- 
wards as  heir-looms.  Held,  that  this 
bequest  did  not  include  pearl  ornaments 
presented  to  her,  or  bnlliant  bracelets 
bought  by  the  husband  and  given  to  the 
wife  and  worn  with  the  family  pewels,  so 
as  to  put  the  wife  to  her  election.  «/er- 
9oite  V.  Jervoise.  vol.  17t  p.  566 

8.  A  testator  devised  copyhold  messuages 
to  trustees,  upon  trust  to  permit  his  wife 
to  occupy  one  of  them  during  the  mi- 


nority of  his  youngest  child,  and  to  apply 
the  rents  of  the  others  to  the  mainte- 
nance, &c.  of  his  children,  during 
minority,  making  thereout  a  provision 
for  his  wife.  The  testator  then  provided 
for  the  advancement  of  his  children,  the 
division  of  the  messuages  among  them  at 
twenty-one,  and  for  benefit  of  survivor- 
ship among  them.  Held,  that  the  widow 
was  put  to  her  election.  Qoo^fellow  v. 
Qood^ellow.  voL  18,  p.  356 

9.  A  sum  of  10,000/.  Consols  was  held  in 
trust  for  two  sisters  for  life,  and  after 
their  deaths  two- thirds  of  the  capital,  in 
trust  for  their  brother,  and  one-thuxl  in 
trust  for  the  two  sisters.  The  brother  be- 
queathed *'  the  whole  of  his  property"  to 
trustees,  as  to  part  upon  certain  trusts 
for  his  sisters,  and  he  afterwards  be- 
queathed "the  property,  including  the 
10,000/.  trust  money,"  to  other  parties. 
Held,  that  the  sisters  must  be  put  to 
their  election  between  die  interests  taken 
by  them  under  the  will  and  their  interest 
in  the  10,000/.    Swan  v.  Holmes. 

vol.  19,  p.  471 

10.  To  constitute  a  settled  and  concluded 
election,  there  must  be  first  clear  proof 
that  the  person  was  aware  of  the  nature 
and  extent  of  his  rights ;  and  secondly, 
that  having  that  knowledge,  he  intended 
to  elect     Worihington  v.  fViginion. 

vol.  20,  p.  67 
(  Winiour  v.  Clffton.        vol.  21,  p.  447) 

11.  A  testator  having  invested  a  sum  of  - 
money  in  stock  in  the  joint  names  of  him- 
self and  his  wife,  gave  his  freehold  and 
leasehold  estates,  and  the  specific  stock 
to  her  for  life,  with  remainders  over,  and 
he  appointed  her  his  sole  executrix  and 
residuary  legatee.  The  wife,  after  her 
husband's  death,  had  the  stock  trans- 
ferred into  her  own  name,  and  did  not 
include  it  in  the  estimate  for  the  pur- 
poses of  probate.  She  recovered  debts 
as  executrix,  occupied  one  of  the  houses, 
and  received  the  rents  of  the  estates ;  and 
on  her  second  marriage,  she  transferred 
the  stock  into  the  names  of  herself  and 
of  another  person,  in  trust  for  herself  for 
life  for  her  separate  use,  and  then  as  she 
should  appoint  bv  will.  She  died  six- 
teen years  after  the  testator,  and  it  was 
found  by  the  Master  that  it  would  have 
been  greatly  to  her  disadvantage  to  have 
elected  to  take  under  the  will.  Held, 
nevertheless,  that  she  had  elected  so  to 
take.     Worihington  v.  Wiginton. 

vol  20,  p.  67 

12.  The  testator  devised  to  A,  and  B.  suc- 
cessWely  for  life,  and  to  the  first  and 
other  sons  of  B.  in  tail,  not  only  his  own 
fee-simple  estates,  but  others  of  which 
he  was  tenant  in  fee  in  remainder  (sub- 
ject to  intermediate  estates  to  J,  and  B.) 
in  fee.  It  was  held,  upon  the  construc- 
tion of  the  terms  of  tne  will,  that  the 
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testator  intended  to  dispose  of  more  than 
his  own  interest  in  the  settled  estates, 
and  that  therefore  A.  and  B,  were  bound 
either  to  give  effect  to  the  will,  or  to 
make  compensation.     Jfintour  ▼.  Clifton, 

▼ol.  21,  p.  447 

IS.  Precatory  words  will  not  create  a  case 
for  election.    Langthw  ▼.  Langslow* 

vol.  21,  p.  552 
(See  Blacktit  v.  Lamb.  vol.  14,  p.  482) 

ll-.  An  erroneous  impression,  stated  in  a 
will,  that  A,  (a  legatee)  would  divide  a 
fund  appointed  to  A.  alone  equally  with 
B,,  did  not  put  A,  to  hit  election.  Lang' 
tlow  V.  Langtlow,  vol.  21,  p.  552 

15.  A  testator  had  a  power  to  appoint  a 
fund,  and  his  son  (^.;  and  grandson  (B.) 
were  objects.  Having  by  deed  appointed 
part  to  his  son,  he,  by  will  recitmg  that 
the  son  could,  under  the  hotchpot  clause, 
be  obliged  to  bring  in  the  appointed 
part,  proceeded,  "and  then  as  I  make 
no  further  appointment,"  the  whole  set- 
tled fund  must  be  equally  divided  be- 
tween A»  and  B»  He  made  A.  hia  re- 
siduary legatee.  It  turned  out  that  the 
hotchpot  clause  did  not  apply.  Held, 
first,  tnat  the  will  did  not  operate  as  an 
appointment,  and,  secondly,  that  no  case 
of  election  arose.    Jbid. 

16.  A  settlement  made  during  a  lady's  in- 
fancy held  inoperative  as  regarded  her 
real  estate  only,  and  she  and  her  heirs 
were  held  not  bound  to  elect  either  to 
give  effect  to  the  settlement  as  to  the 
real  estate,  or  abandon  benefits  in  per- 
sonal estate  conferred  on  her  by  the  set- 
tlement.    CatnpbtU  v.  Ingilby, 

vol.  21,  p.  567 

17.  By  a  post-nuptial  settlement,  a  husband 
and  wife  covenanted  with  trustees  to 
settle  all  the  property  which  the  wife 
might  become  entitled  to  during  the 
coverture  on  themselves  for  life,  with 
remainder  to  their  children.  During 
the  coverture,  part  of  such  property  was 
allowed  by  the  husband  to  be  paid  over 
to  the  trustees ;  the  other  part  was  not 
reduced  into  possession  at  the  husband's 
death.  Held,  that,  originally,  the  settle- 
ment was  binding  on  neither  party ; 
secondly,  that  the  part  paid  over  had 
been  effectually  made  subject  to  the 
trusts  by  the  husband ;  and  thirdly,  that 
the  wife  refusing,  afler  the  death  of  her 
husband,  to  perform  her  covenant,  was 
not  entitled  to  a  life  interest  in  the  por- 
tion settled,  which  was  applicable  to 
recoup  the  children.   Anderson  v.  Abbott, 

voL  23,  p.  457 

18.  Heir  at  law  held,  under  the  circuro- 
staoces,  not  put  to  his  election.  Seaman 
V.  Wood*.  vol.  24,  p.  372 

19.  A  testator,  whose  only  funded  property 
consisted  of  a  sum  of  Long  Annuities, 
which  had  been  purchased  by  him  in 
the  joint  names  of  himself  and  wife,  be- 


queathed to  his  brothers  an  interest  in 
"his  present  funded  Stock  or  govern- 
ment securities."  He  also  made  a  pro- 
vision for  his  wife.  Held,  that  the  wife 
was  put  to  her  election  in  regard  to  the 
Long  Annuities.    Orotvenor  v.  Durtton, 

vol.  25,  p.  97 

20.  A  testator  had  an  exclusive  power  of 
appointment  over  an  estate  to  his  chil- 
dren and  grandchildren,  and  an  exclusive 
power  to  appoint  a  fund  amongst  his 
children  only.  He  appointed  the  estate 
to  some  of  his  children,  and  the  fund  to 
his  children  and  to  a  grandchild  (who 
was  not  an  object).  Held,  that  this  was 
not  a  case  of  election,  and  that  the  chil- 
dren were  not  compellable  to  elect  either 
to  give  effect  to  the  appointment  of  the 
fund  to  the  grandchild,  or  reject  the 
benefits  appointed  under  the  first  power. 
In  re  Fowler* t  TnuL  YoL  27,  p.  362 

21.  A  testator  was  the  owner  in  fee  of  a 
moiety  of  the  Ooote  Green  property,  the 
other  moiety  belonged  to  his  wife.  By 
his  will  he  devised  "  all  that  his  mes- 
suage, tenement,"  &c.  situate  at  Oeou 
Green  and  all  other  his  real  estate  to  his 
widow  for  life,  and  he  gave  her  other 
benefita.  Held,  that  this  raised  a  case 
of  election  as  against  the  widow.  FUz- 
timon*  V.  Fitneimoni.  vol.  28,  p.  417 

22.  Under  his  marriage  settlement,  A,  B. 
had  a  power  of  appointing^  property 
amongst  the  children  or  remoter  issue 
of  the  marriage.  By  his  will  he  appointed 
thesettled  property  to  his  son  and  daughter 
in  equal  shares,  to  vest  in  them  in  the 
manner  thereinafter  expressed  concerning 
his  residuary  estate.  He  afterwards  gave 
his  residuary  estate  in  trust  as  to  one-half 
to  his  son  absolutely,  to  vest  at  twenty- 
five,  but  subject  to  uie  settlement  there- 
inafter directed,  which  was  to  be  made 
upon  him  and  his  children,  with  gifts 
over  to  persons  not  objects  of  the  power. 
The  son  insisted  that  he  took  the  settled 
property  absolutely,  discharged  from  the 
void  restrictions,  but  the  Court  held,  that 
he  must  elect  whether  he  would  take 
under  or  against  the  will.  Tomkyne  v. 
Blane.  vol.  28,  p.  422 

23.  The  produce  of  an  entailed  property 
was  settled  on  the  parents,  and  afterwards 
on  the  children.  It  turned  out,  that,  as 
to  part  of  the  fund,  the  entail  had  not. 
been  barred.  Held,  that  the  heir  in  tail 
(a  son  of  the  marriage),  having  accepted 
benefits  under  the  settlement,  was  bound 
to  give  efiisct  to  it  as  to  the  part  not  dis- 
entailed.   Motley  V.  Ward. 

vol.  29,  p.  407 

24.  A  testator  had  fi^eholds  in  fee  and  was 
tenant  in  tail  of  copyholds.  They  were 
intermixed,  part  of  the  copyholds  were  in 
his  own  occupation  and  part,  with  parts 
of  the  fireeholds,  in  the  occupation  of 
tenants  upon  leases  at  one  rent.    By  his 
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will,  he  devised  **  all  his  real  estates"  to 
the  Defendants,  and  gave  all  the  lands 
occupied  by  him  to  his  wife  for  life  and 
confirmed  the  tenants  in  their  occupations 
for  twenty-one  years.  He  likewise  gave 
benefits  to  the  heir  in  tail  of  the  copy- 
holds. Held,  that  such  heir  must  be  put 
to  his  election  between  the  copyholds  and 
the  benefits  provided  for  him  by  the  will. 
Haaywood  v.  Fonter,    (No.  2.) 

vol.  80,  p.  14 

2i^.  A  testator  made  a  provision  for  his 
widow,  expressly  in  lieu  and  satisfaction 
of  any  estate  or  interest  to  which  she 
might  be  entitled,  as  his  widow,  out  of 
his  real  and  personal  estate.  The  widow 
enjoyed  this  provision,  but,  as  the  certifi- 
cate found,  "  in  ignorance  of  her  right  to 
dower.*'  Held,  sixteen  years  after  the 
testator's  death,  that  she  was  still  entitled 
to  elect.    SopwUh  v.  Maugham, 

vol.  80,  p.  285 

24i.  The  wife  of  a  testator  was  entitled  to  a 
share  of  the  produce  of  the  /Z.  estate, 
which  had  been  directed  to  be  sold.  By 
his  will,  the  testator  gave  all  '*  hb  share, 
estate  and  interest"  in  the  JS.  property  to 
his  daughter,  and  benefits  out  of  his  own 
estate  to  his  widow.  Held,  that  the  will 
raised  a  case  for  election  as  against  the 
widow.     Whiileyr,  Whitley. 

vol.  81,  p.  173 

27.  A  testator  had  a  freehold  in  Potter 
Street  and  a  freehold  in  South  Street,  and 
be  was  entitled  to  two-thirds  of  a  house 
and  eighteen  freehold  cottages  in  South 
Street,  the  other  one-third  belonging  to 
bis  wife.  By  his  will,  he  devised  all  his 
freehold  messuages,  "cottages,"  &c.,  in 
the  two  streets  to  his  wife  for  life,  she 
keeping  them  in  tenantable  repair,  and 
then  upon  trusts  for  sale  and  division. 
Held,  tbat  the  wife  was  bound  to  elect 
between  her  one-third  of  the  house  and 
cottages  and  the  other  benefits  given  her 
by  the  wilL    Miller  v.  Thurgood. 

voL  88,  p.  496 


ELECTION  TO  SUE  AT  LAW  OR 
IN  EQUITY. 

1.  A  Plaintiff  served  with  an  order  to  elect 
between  proceedings  at  law  and  in  equity, 
afterwards  took  a  step  in  the  action  at 
law.  Held,  that  he  might,  nevertheless, 
apply  to  discharge  the  order  for  election. 
Whether  an  order  to  elect  stays  all  pro- 
oeedings,  qumre,    Fenmingt  v.  Humphrey, 

vol.  4,  p.  1 

2.  A,  agreed  to  grant  a  lease  of  a  vault  to 
B.,  and  also  to  erect  a  crane,  &&,  and  do 
within  a  given  time,  certain  other  acts 
which  this  Court  could  not  decree  to  be 
specifically  performed.    J.  having  made 


default,  B,  sued  in  this  Court  for^a  spe- 
cific performance,  but  did  not  pray  that 
the  aoove-euted  acts  should  be  specifi- 
cally performed.  Fending  the  suit  H. 
also  commenced  an  action  at  law  against 
J,  for  damages  suffered  in  consequence 
of  the  non-performance  of  the  acts.  Held, 
that  the  suit  and  action  were  not  for  the 
same  matter,  and  an  order  to  elect,  ob- 
tained by  the  Defendant,  was  discharged. 
Fewnimge  v.  Humipkrey,  voL  4,  p.  !• 


ELEGIT. 
[See  Fieri  Facias.] 

1.  A  tenant  by  elegit  took  a  convejrance  of 
part  of  the  lands  extended,  in  satisfaction 
of  part  of  his  debt  Held,  that  his  tenancy 
by  elegit  on  the  rest  of  the  lands  was  ex- 
tinguished and  that  his  judgment  was 
satisfied.    Hele  v.  Lord  Bexley. 

voL  17,  p.  14 

2.  A  creditor  issued  three  elegite  on  three 
several  judgments,  and  extended  the 
lands  of  his  debtor ;  he  afterwards  took 
a  conveyance  of  part  of  them.  On  a 
question  whether  the  tenancy  by  elegit 
had  been  wholly  extinguished  and  the 
judgment  satisfied,  tlie  creditor  insisted, 
that  it  had  not  been  shewn  that  the  writs 
of  elegit  had  been  duly  returned,  and 
that  no  evidence  had  been  given  to  shew 
in  respect  of  which  elegit  the  lands  con- 
veyed had  been  extended.  But  held, 
that  the  onus  of  proof  was  on  the  creditor, 
he  being  bound  to  make  out  that  he  was 
a  subsisting  incumbrancer;  and,  se- 
condly, that  as  it  was  his  duty  to  have 
caused  a  proper  return  to  be  made  and 
filed,  that  he  could  not  take  advantage  of 
his  own  omission.    Ibid, 

8.  A  creditor  issued  tliree  elegite  under 
three  judgments,  and  the  Sheriff,  by 
virtue  of  the  first  two,  extended  the 
whole  of  a  leasehold  estate,  and  returned 
nil  to  the  third.  The  first  two  judgments 
being  adjudged  to  have  been  satisfied  at 
the  time,  held,  that  the  creditor  had  ac- 
quired no  rights  under  his  elegite.    Ibid. 

4.  A.  D.,  being  entitled  to  three  annuities 
secured  by  covenant  and  judgment,  re- 
ceived for  twenty  years  part  of  the 
rents  of  the  grantor's  estates  under 
elegite  issued  on  satisfied  judgments. 
Held,  that  he  was  not  accountable  for 
his  receipts  to  a  partv  having  a  charge 
on  the  estate,  who  had  taken  no  proceed- 
ings to  obtain  possession.    Ibid. 

5.  A  bill  filed  by  a  judgment  creditor  be- 
fore the  expiration  of  twelve  months 
from  the  date  of  the  judgment  to  fore- 
close a  fee  simple  estate  of  the  judgment 
debtor  cannot  be  supported  unless  he 
has  issued  an  elegit.    God{frey  v.  Tucker. 

vol.  ZZ,  p.  280 
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EMBLEMENTS. 

Devise  of  real  estate  in  the  occupation  of 
the  testator,  in  trust  for  A,  with  a  be- 
quest of  all  live  and  dead  stock,  and  aJl 
personal  estate  to  B.  Held,  that  the 
emblements  on  the  real  estate  passed  to 
B.    BMdg^  V.  WimuM.       vol.  12,  p.  857 


ENCLOSURE. 

\St9  Imclobure.] 

ENDOWMENT. 

1.  Construction  of  «  The  Charitable  Trusts 
Act,  1858"  (16  &  17  Vict,  c.  187)  as 
reg^ards  the  word  ''endowment"  em- 
ployed in  the  62nd  section  as  contradis- 
tinguished from  the  expression  "  volun- 
tary contributions."  The  Qooemort  qf  the 
Charity  for  the  Relief  qf  Poor  Widowtand 
Children  of  Clergymen  v.  Sutton, 

vol.  27»  p.  651 

2.  The  word  « endowment,"  in  the  62nd 
section  of  the  16  &  17  Viet,  c.  187,  has 
reference  to  an  endowment  made  for 
some  specific  or  particular  purpose  or 
trust.    Ihid. 

8.  The  investment  by  a  charity  of  its  vo- 
luntary contributions  in  land  or  other 
permanent  security  cannot  convert  it 
into  an  "  endowment"    Ibid, 

4.  Where  land  had,  in  1682,  been  pur* 
chased  by  a  charity  and  paid  for  out  of 
the  general  funds  voluntarily  Contributed 
to  its  support :  Held,  that  it  was  not  an 
'* endowment"  within  the  Charitable 
Trusts  Acts,  so  as  to  require  the  consent 
of  the  Charity  Commissioners  to  a  sale 
of  it.    Ibid. 

5.  J>  B,  gave  1,000/.,  which  he  vested  in 
trustees,  for  the  endowment  of  a  new 
district  church.  After  it  had  been  con- 
secrated, A.  B.  and  the  trustees,  by  deed, 
declared  that  the  funds  were  held  on 
trust  to  pay  the  income  to  the  incumbent, 
so  long  as  he  "conducted  the  services 
according  to  the  rites  and  ceremonies 
of  the  Church  of  England,  in  strict  and 
literal  accordance  with  the  order  of  the 
Book  of  Common  Prayer,"  and  they  also 
provided  that  disputes  were  to  be  referred 
to  the  Bishop.  Held,  that  daily  service 
was  not  required,  and  that  disputes  as  to 
the  conduct  of  the  services  ought  to  be 
referred  to  the  Ordinary.  In  re  Hartthitl 
Endowment.  vol.  80,  p.  180 

6.  Whether,  under  the  above  circumstances, 
A»  B*  had  any  power,  after  the  consecra- 
tion of  the  church,  to  regulate  the  trusts 
of  the  endowment  fund,  quare  f    Ibid, 


ENJOYMENT  IN  SPECIE. 
[See  CoMYBRSioN  OP  Assets.] 


ENLARGING  PUBLICATION. 
[See  Evidence  (time  vor}.] 

ENQUIRY. 

[See  Inquiry.] 

ENROLMENT. 
[See  Inrolmeht.] 

ENTAIL. 
[See  Estate  in  Tail.] 

ENTERING  APPEARANCE, 
[Se«  Appearance.] 

1*  To  entitle  the  Plaintiff  to  an  order  for 
leave  to  enter  an  appearance  for  a  De- 
fendant, it  must  be  shewn,  by  affidavit, 
that  the  copy  of  the  tubfoena  served  con- 
tained the  memorandum  directed  by  the 
General  Orders.    Beetham  v.  Berry, 

vol.  5,  p.  41 

2.  Liberty  for  the  Plaintiff  to  enter  an  ap- 
pearance for  the  Defendant  will  not,  after 
a  delay  of  two  months,  be  granted  e« 
parte,    Edmonde  v.  NicolL  vol.  6,  p.  S84 

8.  The  practice  in  such  a  case  is  not  to 
make  an  order  niti,  but  to  require  notice 
of  the  application  to  be  given,  or  that 
there  should  be  fresh  service  of  the  ««5- 
poena.    Ibid, 

4.  Subpoena  to  appear  to  bill  of  reviyor 
served  on  the  8rd  of  July,  and  an  appli- 
cation made  on  the  4th  of  December  to 
enter  appearance  for  Defendant :  Held, 
that  the  Plaintiff  must  either  serve  a 
new  tubpcena,  or  give  notice  of  motion. 
Totiy  V.  Ingleby.  vol.  7,  p.  691 

5.  A  Defendant  out  of  the  jurisdiction  ap- 
peared and  answered.  The  bill  was 
amended,  and  served  on  the  Defendant's 
solicitor,  who  did'  not  enter  an  appear- 
ance. The  Plaintiff  was  refused  leave  to 
enter  an  appearance  for  the  Defendant 
Zulueta  V.  Vinent,  vol.  18,  p.  227 

6.  The  4  &  5  WilU  4,  c.  82,  s.  2,  is  super- 
seded by  the  8 1  St  General  Order  of  1845 
(Ord.  i,  6),  and,  therefore,  unless  the 
Defendant  has  been  in  the  jurisdiction 
within  two  yeare  before  the  bill  filed,  the 
Court  cannot,  by  way  of  substitution  for 
the  ordinary  service  of  process,  direct 
notice  in  the  Oatette,  Thurlow  v.  Treeby, 

vol.  27,  p.  624 

ENTERING  EVIDENCE  AS  READ. 

1.  Enquiries  bein^  directed  at  the  first 
hearing,  the  evidence  was  entered  as 
ready  "saving  just  exceptions."     (But 
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we  2  Miy.  SS6,  and  2  PkilL  187.)  Gee 
▼.  Gurneff.  vol.  8»  p.  815 

2.  It  is  not  proper  to  enter,  in  a  decree, 
evidence  as  "read  de  bene  esse,  saving 
just  exceptions."  If  its  admissibility  be 
disputed,  the  point  should  be  determined 
by  the  Court.    Ihake  ▼•  Drake,  (No.  1.) 

▼ol.  25,  p.  641 

8.  On  a  motion  for  a  decree,  neither  the 
Plaintiff  nor  the  Defendant  gave  notice 
of  using  the  answer,  nor  was  it  in  fact 
read.  Held,  that  it  ought  to  be  entered 
as  read  in  the  decree.  Bright  v.  Legerton. 
(Na  2.)  Tol.  29,  p.  69 


ENTITLED. 

1.  A  will  gave  A.  B,  a  life  interest  in  re- 
mainder in  an  estate,  and  also  a  charge 
issuing  out  of  the  estate.  The  charge 
was  to  sink  if  A.  B.  became  entitkd  to 
an  interest  in  the  estate.  The  word 
*' entitled*'  was  held  to  mean  the  bene- 
ficial enjoyment     Chorley  t.  Lcnehamd, 

vol.  ZZt  p.  189 

2.  Subject  to  prior  life  and  possible  alwolute 
interests,  there  was  a  bequest  of  a  por- 
tion of  the  residue  to  J.  B.,  with  a  gift 
over  to  his  children  or  other  issue,  in 
case  of  his  decease  before  he  should  **  be- 
come entitled."  Held,  that  this  meant 
''entitled  in  possession."  Turner  v. 
QeueU  vol.  84,  p.  593 

(See  Sydney  v.  Wilmer.  vol  25,  p.  260) 


EQUALITY. 

[Sn  ApPORTIONMElfT.] 

1.  This  Court,  when  it  can  consistently  with 
the  instrument  executed  by  the  parties, 
will  do  that  which  is  the  highest  equity, 
make  an  equality  between  parties  who 
stand  in  the  same  relation,  but  it  cannot 
do  that  contrary  to  the  plain  meaning  of 
a  deed,    ffuime  v.  Chitiy.    vol.  9,  p.  487 

2.  A  fund  was  created  for  providing  retir- 
ing pensions  of  1,000/.  a-year  for  civil 
servants  of  the  Eatt  India  Company  in 
Bengal,  after  twenty-five  years'  service. 
The  fund  was  derived  firom  a  deduction 
of  4/.  per  cent,  on  the  salaries,  with  an 
equal  amount  contributed  by  the  East 
India  Company.  A  scale  of  the  values 
of  the  annuities,  according  to  the  ages 
of  the  annuitants,  was  fixed,  and  upon  a 
member's  retiring  with  an  annuity,  if  the 
amount  paid  by  him,  together  with  its 
accumulations,  were  less  fiian  one-half  of 
the  tabular  value  of  his  annuity,  he  was 
bound  to  make  up  the  deficiency.  The 
contrary  happened  to  the  Plaintiff,  who 
had  paid  4,469/.  more  than  the  half 
value.  Held,  that  he  was  not  entitled  to 
have  the  excess  refunded.  Boldero  v. 
The  East  India  Company,    voL  26,  p.  816 


EQUITABLE  ASSETS. 

Surplus  produce  of  the  sale,  under  the 
Court,  of  leaseholds  for  lives  mortgaged 
by  the  testator.  Held,  legal,  and  not 
equitable  assets.    Christy  v.  Camrtemay. 

vol.  26,  p.  140 


EQUITABLE  ASSIGNMENT. 

[See  Equitable  Charge.] 

1.  Effect  given  to  an  equitable  charge,  for 
valuable  consideration,  upon  expectant 
legacies.    Bennett  v.  Cooper, 

voL  9,  p.  252 

2.  A  creditor,  by  ordering  or  directing  his 
debtor  to  pay  the  debt  to  another  person, 
may,  in  equity,  effectually  assign  the 
debt  to  such  other  person.  Rodiek  v. 
GandelL  .vol.  12,  p.  825 

3.  In  equity,  there  may  be  a  valid  assign- 
ment of  ninds  or  property  to  be  subse- 
quently acquired,  even  in  cases  where 
the  acquisition  depends  on  contingencies 
and  possibilities  only. 

A  railway  company  was  indebted  to  J., 
their  engineer,  wno  was  greatly  indebted 
to  his  banker.  The  latter  bavins  pressed 
for  payment  or  security,  A,,  by  letter  to 
the  solicitors  of  the  company,  authorized 
them  to  receive  the  money  due  to  him 
from  the  railway  company,  and  requested 
them  to  pay  it  to  the  banker.  The  soli- 
citors, by  letter,  promised  the  banker  to 
pay  him  such  money  on  receiving  it. 
Held,  that  this  did  not  amount  to  an 
equitable  assignment,  and  the  solicitors 
having  received  the  amount  and  paid  it 
over  to  A. :  held,  secondly,  that  this  was 
no  more  than  a  promise  or  undertaking, 
for  which  the  solicitors  might  possibly  be 
responsible  at  law,  but  that  the  remedy 
was  not  in  equity.     Ibid. 

4.  An  officer,  on  the  sale  of  his  commis- 
sion, wrote  to  his  army  agents  directing 
them  to  pay  the  balance  received  to  A.  B., 
a  creditor.  The  letter  was  delivered  to 
them,  and  they  authorized  A.  B,  to  draw 
for  408A  the  next  month,  when  the  va- 
cancy would  be  filled  up.  Held,  that 
this  constituted  a  valid  equitable  assign- 
ment   VEetrange  v.  L*  Estrange, 

vol.  18,  p.  281 

5.  A  purchaser  of  a  ehoee  m  action  takes  it 
subject  to  all  equities;  and,  therefore, 
where  A,  mortgaged  a  fund  in  Court  to 
B.,  and  afterwards  joined  B.  in  a  sub- 
mortgage to  C,  and  it  was  decided 
that  the  mortgage  to  B,  was  firaudulent 
and  void.  Held,  that  it  was  void  also  as 
to  C,  and  that  neither  A*%  concurrence 
in  the  first  or  second  mortgage  pre- 
vented him  from  insisting  on  the  inva- 
lidiW  of  the  transaction  with  B.,  he.  A., 
not  being  cognizant  of  his  rights.  Cock- 
ell  V.  Tayhr,  vol  15,  p.  108 
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6.  A  debt  or  other  ehoie  in  aeiUm  may  be 
assigned  in  equity,  without  any  concur- 
rence on  the  part  of  the  debtor,  and  no 
particular  words  are  necessary  for  that 
purpose.  Bell  ▼.  7Ae  London  and  North 
Western  Raihoay  Company,  vol.  15,  p.  548 

7.  A  railway  contractor  ^ave  his  bankers  a 
letter  directing  the  railway  company  to 
pass  the  cheques  which  might  become 
due  to  him  *'to  his  account  with  the 
bank."  Held,  that  this  was  not  an 
equitable  assignment,  but  that  it  would 
have  been,  if  it  had  directed  the  cheques 
to  be  passed  to  the  bank.    Ibid, 

8.  Assignees  of  a  ehote  in  action  are  liable 
to  all  the  equities  which  attach  to  the 
thing  assigned  as  against  the  assignor. 
Smith  ▼.  Parket,  Tol.  16,  p.  115 

(See  Ord  ▼.  White,  vol.  8,  p.  357) 

9.  A  retiring  partner  received  security 
from  the  continuing  partners  for  his 
share,  and  which  he  assigned  to  third 
parties.  Held,  that  the  assignees  took 
subject  to  the  right  of  equitable  set-off 
of  the  continuing  against  the  retiring 
partner:  Held,  also,  that  the  assignees 
having  assented  to  a  substituted  security 
in  1846,  in  lieu  of  a  prior  one  in  1845, 
were  subject  to  all  the  equities  existing 
at  the  date  of  the  second  security.  Smith 
V.  Parket,  vol.  16,  p.  115 

10.  Where  A.,  having  money  in  the  bands 
of  B.,  directs  a  payment  generally  to  CL, 
and  B.  consents,  C  may  enforce  pay- 
ment against  B.;  hut  it  is  necessary  that 
J*%  order  should  be  communicated  to  C. 
Morrell  v.  Wootten,  voL  16,  d.  197 

11.  Where  A,,  having  money  in  the  nands 
of  B.,  directs  him  to  pay  a  sum  out  of 
that  particular  fund  to  C,  this  amounts 
to  an  equitable  assignment,  and  the  as- 
sent of  B.  is  unnecessary  to  give  it  va- 
lidity.   Ibid. 

12.  By  an  order  in  a  suit,  A.  was  ordered 
to  pay  a  sum  to  B.  After  A.  had  ap- 
pealed, B.*s  bankers  induced  B.  to  en- 
force the  order  and  pay  the  amount  to 
his  account,  the  bankers  undertaking  to 
repay  it,  if  on  the  appeal,  B.  should  be 
ordered  to  repay  it.  The  order  was  re- 
versed, and  a.  directed  his  bankers  to 
pay  the  amount  to  A.,  but  the  direction 
was  not  communicated  to  ^.  The  bankers 
had  also  said,  they  were  quite  ready  to 
pay  the  money  to  A,f  and  B.  had  said, 
**  there  it  is  for  you,"  viz.  at  the  bankers. 
B.  became  banlmipt.  Held,  that  neither 
the  agreement,  nor  the  order,  nor  the 
statements  so  made,  gave  to  B.  any  claim 
upon  the  fund  in  the  hands  of  the  bankers. 
Ibid. 

13.  lu  the  case  of  a  chose  in  action  which  is 
not  assignable  at  law,  the  transferee, 
taking  only  an  equitable  interest,  can 
obtain  no  greater  benefit  in  it  than  the 
transferor  himself  possessed.  Clack  v. 
Holiand.  ToU  19,  p.  262 


14.  A,  obtained  a  mortgage  of  real  and  per- 
sonal estate  from  B.  without  consideration. 
Jt  was  afterwards  deposited  with  C.  as  a 
security,  who  had  no  notice  of  the  cir- 
cumstances under  which  it  had  been  ob- 
tained. Held,  that  C,  would  stand  in  no 
better  position  than  A.,  and  the  deed 
being  void  as  against  A.,  was  equally 
void  as  against  C,    Parker  v.  Clarke. 

vol.  80,  p.  54 

15.  The  assignee  of  a  chose  in  action, 
which  is  not  assignable  at  law,  takes 
subject  to  all  equities.    Bolt  v.  White. 

▼oL  81,  p.  520 


EQUITABLE  CHARGE. 

[See  Charge,  Equitable  Mortqage, 
Notice,  Priority,  Stop  Order.] 

A  wife  had  a  jointure  secured  on  her  hus- 
band's estate  X,  In  1844,  the  husband 
contracted  to  purchase  an  estate  y., 
and  to  enable  nim  to  sell  tlie  estate  X, 
the  wife,  in  1845,  released  her  jointure, 
and  he  then  covenanted  to  secure  it  out 
of  "  estates  he  should  ihereqfteracqwce.** 
Before  the  estate  T.  had  been  conveyed, 
the  husband  contracted  to  sell  it.  Held, 
that  in  equity,  Uie  estate  Y.  was  charged 
with  the  jointure.     Warde  v.  Wards. 

voL  16,  p.  103 


EQUITABLE  MORTGAGE. 
\See  Notice,  Priority.] 

1.  A,  mortgaged  copvholds  to  B.  by  a 
deposit  of  a  copy  of  his  admission.  Am 
died,  and  his  heir  mortgaged  them  to  C. 
by  deposit  of  a  copy  of  his  own  admis- 
sion. C  afterwards  sold  and  conveyed 
the  estate  to  D.  JD.  had  notice  of  B.'s 
security.  Held,  that  it  was  unnecessary 
to  determine  whether  C.  took  with  notice 
of  B.'s  incumbrance,  as  by  the  deposit 
he  could  take  only  such  interest  as  the 
heir  could  give,  namely,  his  interest  sub- 
ject to  the  equitable  chaige  of  the  an- 
cestor ;  and,  secondly,  that  the  convey- 
ance to  D.  was  void  as  against  B.  TyXee 
V.  Webb*  voL  6,  p.  552 

2.  In  1829  A,  was  admitted  to  a  copybold, 
and  in  1 882  he  deposited  the  copy  of  his 
admission  with  B.  as  a  security.  In  1837 
A*%  heir,  af^er  admission,  attempted  to 
sell  the  property  without  effect  C  acted 
therein  as  his  attorney,  and  D.  as  the 
clerk  of  C.  On  the  20th  of  Jnly^  1837, 
A*%  heir  mortgaged  the  property  to  C. 
by  deposit  of  his  own  admission.  In 
this  transaction,  D.  acted  as  the  agent  and 
clerk  of  C.  and  as  the  agent  of  the  heir. 
It  appeared  that  in  Noeendttr  1835  D. 
had  notice  of  B.*s  incumbrance,  and  that 
on  the  19th  of  JvXy  1887  D.  knew  that 
the  produce  of  Ae  sale  was  to  be  applied 
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in  discliarge  of  JB.'t  demand.  Heidi  that 
the  knowledge  which  2).  poneq^  in 
NvoemUr  1885  could  not  be  imputed  to 
C.  in  1837.  Secondly,  that  2).'8  know- 
ledge in  July  18S7  that  the  jprooeeds  of 
the  nle  were  to  be  applied  in  diaeharge 
of  B.'a  demand,  did  not  clearly  shew, 
that  eren  he,  at  that  time,  recollected  or 
knew  that  which  he  had  known  in  No^ 
vtmber  1836;  and,  thirdly,  t$mhU,  that 
€•  who  knew  that  the  party  froro  whom 
be  took  it  had  been  admitted  onlv  as 
beir,  and  that  the  ancestor  had  been 
admitted  under  copy  of  Court  Roll, 
dated  in  1829,  must  be  deemed  that 
the  ancestor,  haying  the  copy  of  Court 
Roll,  might  have  created  an  equitable 
mortgage  by  deposit,  and  consequently 
that  C.  ought  to  have  required  its  pro- 
duction before  he  advanced  his  money. 
TyUe  V.  Webb,  vol.  6,  p.  652 

8.  The  mere  production  by  a  bond  creditor 
of  the  title-deeds  to  the  obligor's  real 
estate,  without  explanation,  neither  con- 
stitutes an  equitable  mortgage,  nor  a 
sufficient  ground  for  an  enquiry  before 
the  Master.    Chapman  v.  Chapmaiu 

ToL  18,  p.  808 

4.  An  informal  document,  sigped  by  a 
trustee,  who  was  indebted  to  the  trust, 
construed  to  amount  to  an  equitable 
mortgage  in  favour  of  the  tmst^  not- 
withstanding a  denial  by  the  answer. 
Bagnard  v.  Woolleif,  Wearing  v.  Baymard, 

voL  20,  p.  588 

5.  Title  deeds  were  deposited  by  the.  De- 
fendant with  the  Plaintiff  as  an  indem- 
nity against  contingent  payments,  but 
there  was  no  agreement  to  execute  a 
formal  mortgage.  Before  the  Plaintiff 
had  made  any  payment,  he  filed  a  bill  to 
have  a  formal  mortf^age  executed.  Held, 
that  he  was  not  entitled  thereto,  but  only 
to  a  memorandum  signed  by  the  Defend- 
ant specifying  the  terms  of  the  deposit 
SparUv.  Wh^man.  vol  20,  p.  607 

6.  Adjoining  premises  (JC.  and  Y,},  were 
respectively  conveyed  to  a  testator  bv 
deeds  of  1840  and  1848  and  then  united. 
He  devised  them  to  his  sons,  who  made 
an  equitable  mortgage  by  deposit  of  the 
deeds  of  K.  and  the  probate  of  the  will. 
The  mortgagee  believed,  from  the  sons' 
ststement,  that  the  whole  property  was 
comprised.  Held,  that  the  property 
X  was  not  comprised  in  the  equitable 
mortgage.    Joaee  v.  WiUiaou. 

vol.  24,  p.  47 

7.  J.  B.,  being  entitled  to  three  proper- 
tics,  the  title  deeds  of  one  of  which 
were  held  by  his  bankers  as  a  security, 
deposited  the  title  deeds  of  the  other  two 
with  C.  D.  as  a  security  for  a  debt,  and 
he  gave  him  an  order  to  the  bankers 
(written  by  himself,  but  not  si^ed)  to 
deliver  over  the  deeds  of  the  third  pro- 

VOL.  xxxvi— 1. 


pert^  when  their  lien  had  been  aatiified : 
— Held,  that  this  gave  C,  D.  a  valid 
equitable  mortgage  on  ihe  property 
mortgaged  to  the  bankers.  Ztewv.  Ter^ 
relL  vol.  38,  p.  218 

8.  J.  mortgaged  some  property  to  B.  by 
depoeit  of  deeds,  with  a  written  engage- 
ment to  execute  a  mortgage  when  called 
on.  A,  next  sold  and  conveyed  the  legal 
estate  to  CL,  subject  to  the  mortgage. 
Afterwards  A.  execated  the  mortgage  to 
B.  This  contained  a  power  of  sale, 
under  which  B.  sold  the  property  to  the 
Plaintiff: — Held,  that  C.  waa  bound  by 
the  power  of  sale  and  the  sale,  and  that 
he  was  a  trustee  fot  the  purchaser.  Leigh 
V.  Lloyd,  voL  85,  p.  455 

9.  A.  by  deed  mortgaged  freeholds  to  B. 
At  the  same  time,  the  title  deeds  not  only 
of  the  freeholds  but  of  leaseholds  belong- 
ing to  A.  were  delivered  to  B.  Held,  in 
the  absence  of  proof  to  the  contrary,  that 
B.  had  no  lien  on  the  leaseholds  for  the 
money  advanced.     Wardle  v.  Oakley, 

vol.  B6,  p.  27 


EQUITABLE  WASTE. 

[See  Waste.] 


EQUITY  OF  REDEMPTION. 

[Sm  Mortgaob  (Equity  of  Rbdbkp- 
Tiosr.)  ] 


EQUITY  TO  A  SETTLEMENT. 

1.  A  wife  established  her  right  to  a  settle- 
ment, as  against  her  husband's  assignees, 
to  the  extent  of  one  half  of  the  fund : 
— Hdd,  diat  she  could  not  afterwards 
waive  the  making  of  the  settlement  so  as 
to  defeat  the  rights  of  her  children. 
Whiiiem  v.  Sawyer,  vol.  1,  p.  598 

2.  The  wife's  equity  to  a  settlement  does 
not  attach  upon  filing  a  bill  j  if,  there- 
fore, the  wife  dies  without  making  any 
claim  to  a  settlement  out  of  her  legacy, 
her  children,  after  her  death,  have  no 
right  to  one.    De  La  Garde  v.  Lewnpriere, 

vol.  6,  p.  344 

3.  Thewife's  equity  to  a  settlement  attaches 
to  her  life  interest.  WilkiMen  v.  Charles^ 
worth,  ToL  10,  p.  324 

4.  Husband  and  wife  made  an  assignment 
of  the  wife's  interest  in  a  reversionary 
fund,  which  afterwards  fell  into  posses- 
sion. It  was  mutually  imputed  and  not 
denied,  that  thev  were  botn  living  sepa- 
rate and  in  adultery.  Held,  that  the 
wife  was  entitled  to  a  settlement  out  of 
the  fund.     Oreedy  v.  Laoender, 

vol.  13,  p.  62 

5.  The  whole  of  a  fund  to  which  the  hus- 
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band  in  right  of  his  wife  had  become 
endtledi  settled,  ai  affainst  his  assignee, 
on  the  wife  and  chOdren,  the  husband 
being  in  redoced  and  insolvent  dream- 
stances.    Marihail  ▼.  FowUr, 

▼ol.  16,  p.  249 
6a.  A  married  woman  was  entitled  to  601.  in 
Court,  but,  on  her  marriage,  she  was  in- 
debted to  the  extent  of  100/.,  which  had 
been  proved  under  the  husband's  bank- 
ruptcy. Held,  that  the  assignees  were 
entitled  to  the  whole  liind.  Bcnmtr  v. 
Bonner,  vol.  17,  p«  86 

6.  Upon  the  consent  of  a  married  woman, 
877/*y  to  which  her  husband  was  entitled 
in  her  right,  was  ordered  to  be  paid  to 
him.  He  had  been  insolvent  eiffhteen 
years  previously,  and  his  assignee  having 
claimed  the  money,  the  order  was 
rescinded,  and  the  whole  fund  ordered 
to  be  settled,  notwithstanding  the  oppo- 
sition of  the  assignee.  WaUem  v.  ifar- 
OialL  vol.  J7,  p.  863 

7.  To  save  expense,  the  terms  of  settle- 
ment of  a  small  sum  were  embodied  in 
the  order.    Ihid. 

8.  Three-fourths  of  a  legacy  of  400/.  be- 
longing to  a  wife  (after  payment  of  the 
costs)  settled  as  against  a  particular 
assignee  of  the  fiind,  the  husband  having 
nine  years  before  become  bankrupt,  and 
semble,  that  the  whole  would  have  been 
settled  but  for  netfociations  between  the 
parties  for  several  years,  which  had  in- 
volved the  assignee  in  considerable  ex- 
pense.    Walker  v.  Drury, 

vol.  17,  p.  482 

9.  A  wife's  equity  to  a  settlement  includes 
all  unsettled  property  to  which  she  is 
entitled,  whether  it  be  vested  in  her  in 
interest  before  or  after  the  marriage. 
Barrow  v.  Barrow,  vol.  18,  p.  629 

10.  In  the  absence  of  any  contract  to  that 
effect,  the  settlement  of  part  of  a  wife's 

f  resent  property  does  not  deprive  her  of 
er  right  to  a  settlement  out  of  the  re- 
sidue.   Ihid, 

1 1 .  A  sum  of  462/.  stock,  to  which  a  married 
woman,  the  wife  of  an  insolvent,  was  en- 
titled in  remainder  in  her  own  right  at 
the  time  of  the  insolvency,  having  fallen 
into  possession,  a  settlement  of  the  whole 
sum,  after  payment  of  costs,  was  directed 
to  be  made  for  the  benefit  of  die  wife 
and  children,  against  a  purchaser  from 
the  official  assignee  of  the  husband. 
Franeii  v.  BroeMng,  vol.  19,  p.  847 

12.  1  be  Court,  under  verv  peculiar  circum- 
stances, ordered  the  wnole  income  of  a 
fund  in  Court  belonging  to  a  feme  cooertf 
who  had  committed  adultery,  to  be  paid 
to  her  on  tenns.    In  re  Lennn'e  Tnui, 

vol.  20,  p.  878 

18.  The  whole  of  a  life  interest  in  a  fund 

belonging  to  a  feme  covert  was  given 

(under  the  oircumstances)  to  her,  in  ex* 


elusion  of  all  right  of  the  assignee  in 
insolvency  of  the  husband,  though  die 
husband  and  wife  were  living  together. 
Koeber  v.  SHurgis,  vol.  22,  p.  688 

14.  A  fewie  eowert  was  entitled  to  a  life  in- 
terest in  personal  proper^  producing 
72/.  a  year.  She  filed  a  bill  against  the 
trustee,  the  assignee  in  insolvency  of  her 
husband,  and  her  husband,  claiming  the 
whole  income.  The  Court  directed  it  to 
be  paid  to  her,  though  she  was  in  the  re- 
ceipt of  a  further  income  of  40/.  a-year, 
and  was  living  with  her  husband.  Squiree 
V.  Asl^ord.  vol  28,  p.  182 

16.  Proper^  of  the  wife,  amounting  to 
17>000/.  Consols,  being  already  setded, 
the  Court  refused  to  settle  a  fuither  sum 
of  2,000/.  belonging  to  her,  and  directed 
it  to  be  paid  to  die  husband.  Spker  v. 
Spieer,  vol.  24,  p.  865 

16.  The  Court  discourages  applications  to 
it  involving  the  merits  of  petty  squabbles 
between  husband  and  wife.    Und. 

17.  A  wife  obtained  an  order  lor  protecdon 
under  the  20  &  21  Fie/,  c.  86,  s.  21. 
Held,  that  she  was  entided  to  payment 
of  a  fimd  in  Court  reptesenting  a  legacy 
bequeathed  to  her.  In  re  Kingtleif*t 
IVust,  yd.  26,  p.  84 

18.  A  wife  has  no  equity  to  a  setdement 
out  of  her  life  interest,  as  against  the 
husband's  assignee  for  value.  Bs  Di4V» 
TrutU  vol.  28,  p.  886 

19.  A  testator  devised  a  real  estate  chaiged 
with  a  sum  of  1,000/.,  payable  to  a  mar- 
ried woman,  with  powers  by  entry,  sale 
or  mortgage  to  recover  it.  Her  husband 
assigned  the  1,000/.  for  valuable  con- 
sideration. A  demurrer  of  the  pur- 
chasers, to  a  bill  of  the  wife  to  have 
the  charge  raised  and  have  a  setdement 
out  of  it,  was  overruled,  and  on  the 
owner  of  the  estate  paying  the  amount 
into  Court,  an  injunction  was  granted  to 
restrain  the  purchaser  firom  proceeding 
against  him  at  law.  Afterwards,  at  the 
hearing  of  the  cause,  the  husband  being 
insolvent,  the  whole  1,000/.  was  setded. 
Dameemhe  v.  Greenaere,      vol.  28,  p.  472 

20.  A  sum  of  1,000/.,  charged  exclusively 
on  real  estate  with  powers  of  entry,  sale 
and  mortgaff  e  to  secure  it,  was  bequeathed 
to  a  married  woman.  The  whole  was  or- 
dered to  be  setded  on  her  and  her  chil- 
dren to  the  exclusion  of  the  mortgagees 
of  her  husband,  who  had  taken  the  bene- 
fit of  the  Insolvent  Act  Dtmeombe  v. 
Greenaere,    (No.  2.)  vol.  29,  p.  678 

(See  Rt  Cutler,  vol.  14,  p.  220) 

21.  A  husband  assigned  his  interest  in  his 
wife's  property  for  value,  and  afterwards 
took  the  benefit  of  the  Insolvent  Act. 
Held,  that  the  wife  was  entided  to  a 
setdement  of  the  whole  eorpuet  but  not 
to  the  arrears  of  income.  Newman  v. 
9ft/fON«    (No.  2.)  vol  81,  p.  84 
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ESCHEAT. 

1.  A  testator  died  without  hein^  seised  of 
freeholds  which  he  had  not  charged  mih 
his  debts.  Held,  that,  as  against  the  lord 
claiming  by  escheat,  they  were  assets  for 
the  payment  of  the  testator's  debts. 
Bmau  T.  Broum,  vol.  tf,  p.  114 

2.  Whether  such  freeholds  are  liable  to  the 
debts  in  ]^riority  to  or  pari  pauu  with 
lands  specifically  devised.    Toid, 

9.  A.  B.  makes  a  mortgage  in  fee,  and  dies 
intesute  and  without  heirs.  Held,  that 
the  equity  of  redemption  does  not  escheat 
to  the  crown,  but  belongs  to  the  mortga- 
gee, subject  to  the  debts.  Stale  v.  Sym- 
momdt.  Yol.  16,  p.  406 

4.  A  testator  derised  a  real  estate  to  his 
widow  for  life,  and  at  her  death  to  trustees 
to  sell  and  pay  part  of  the  proceeds  to  B., 
who  committed  a  felony,  but  had  under- 

fone  his  punishment  before  the  widow's 
eath.  Held,  that  this  interest  was  not 
forfeited  to  the  crown,  but  a  vested  in- 
terest in  other  property  was.  In  re 
Tkompton's  Tru$t.  voL  22,  p.  506 

5.  In  1833  A,  B,  was  convicted  of  felony, 
and  transported.  At  this  time,  his  wife 
was  entitled  to  a  fund,  contingently  on 
her  surviving  her  mother.  In  1846, 
A,  B.  obtained  a  conditional  pardon, 
available  in  all  places  except  ^e  United 
Kingdom.  The  mother  died  in  1888, 
and  the  wife  in  1852.  On  a  petition  by 
the  crown  for  payment,  the  Court,  with- 
out deciding  the  ri^ht,  merely  ordered 
payment  to  the  administrator  of  the  wife. 
Re  Harrington* t  Truttt.        vol.  29,  p.  24 

6.  Estates  of  inheritance  of  a  felo  de  se  do 
not  escheat  to  the  crown.  Norris  v. 
Ckambert,  vol.  29,  p.  246 

7.  A  clerk,  having  robbed  his  employers  of 
money,  save  them,  upon  the  discovery  of 
his  fraucU  and  before  his  prosecution,  an 
equiuble  security  on  policies  and  lands 
for  the  amount.  He  was  afterwards  pro- 
seeuted  and  convicted.  Held,  that  the 
debt  was  a  good  consideration  for  the 
securities,  and  that  they  were  valid. 
Ck4fwne  V.  BaylU.  vol.  81,  p.  351 

8.  Afker  the  commission  of  a  felony,  and 
before  his  conviction,  a  felon  may  sell  or 
assign  over  his  personal  property  for  va- 
luable consideration.  And  a  debt  exist- 
iv  at  the  time  of  the  commission  of  the 
offence  is  a  sufficient  consideration  to 
support  such  an  assignment  But  the 
sale  must  be  bond  fide,  and  not  colour- 
able and  merely  for  the  purpose  of  avoid- 
ing the  forfeiture  on  conviction.    Ibid. 


ESCROW. 

A»  mortgaged  property  to  three  trustees, 
B.,  C.  and  D.  Some  time  after  B.,  who 
was  a  solicitor,  having  in  his  hands  a  sum 
beloogiDg  to  8  client,  £.  proposed  to 


lay  it  out  on  a  tranate  of  the  mortgage 
He  prepared  a  transfer,  which  was  exe- 
cuted by  A,,  B.  and  C,  but  not  by  JD.,  and 
a  receipt  for  the  money  was  signed  by  B. 
and  Ci  alone.  No  money  was  ever  paid, 
and  it  was  lost  by  B.'s  inaolveiicy.  Held, 
that  the  alleged  transfer  to  E,  was  inef- 
fectual, the  consideration  not  having  ac- 
tually been  paid,  and  diat  in  equity  the 
deed  was  inoperative  both  as  against  the 
mortgagor  and  the  three  trustees.  Orfjfin 
▼.  Clowee.  vol.  20,  p.  61 


ESTATE  AND  EFFECTS. 

[See  Absolute  Intchbst,  Description 

OF  Gift,] 

The  word  **  estate,"  in  a  will,  will  prtmd 
fade  pass  real  estate,  and  the  burthen  of 
proof  lies  on  those  who  contend  the  con- 
trary.   Paitereen  v.  HnddarU 

vol.  17,  p.  210 
(See  Coord  v.  Holderwes. 

vol.  20,  p.  147) 


ESTATE  IN  FEE. 

1.  A  testator  devised  and  bequeathed  his 
real  and  personal  estate  to  his  wife  and 
three  other  persons,  and  their  heirs,  exe- 
cutors, &c.  for  ever,  upon  trust,  for  his 
wife  to  receive  the  rents  for  life;  and, 
after  her  decease,  upon  trust  **  to  pay  and 
divide'*  the  rents  among  his  children  as 
they  attained  twenty-one,  and  after  their 
decease,  to  pay  the  principal  of  their  re- 
spective shares  unto  their  le^  repre- 
sentatives, their  executors,  administrators 
and  assigns.  He  gave  power  to  the  trus- 
tees to  sell,  with  power  of  maintenance 
out  of  the  rents,  and  advancement  out  of 
the  principal  of  their  shares ;  and  in  case 
any  of  his  freehold  estates  should  not  be 
sold  hv  his  said  trustees,  then,  ftt>m  and 
after  the  decease  of  his  said  children,  he 
devised  the  same  unto  their  respective 
heirs  and  assigns,  as  tenants  in  common. 
And  he  directed,  that  the  receipts  and 
conveyances  of  his  said  trustees  to  any 
purchasers  of  any  part  of  his  estate  and 
effects,  should  be  good  discharges  and 
assurances.  Held,  that  the  trustees  took 
the  legal  fee,  and  that  the  children  were 
entitled  to  equitable  estates  for  life,  with 
equitable  remainders  to  their  heirs,  which, 
united,  gave  them  equitable  estates  in 
fee  simple.    ReyneU  v.  Reynelk 

vol.  10,  p.  21 

2.  Devise  to  trustees  and  their  heirs,  upon 
trust,  for  the  use  and  benefit  of  A.  B.  and 
C.  (without  words  of  limitation).  Held, 
that  if.,  B.  and  C.  took  in  fee.  Moore  v. 
CUghom.  vol.  10,  p.  428 
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8.  Devise  to  testator's  daaghter  **and  her 
lawful  heirSf"  "but  in  case  she  should 
not  happen  to  leave  any  child,"  then  to 
his  nephew  and  his  heirs.  Held,  that  the 
daughter  took  a  fee  simple,  with  an  exe- 
cutory devise  over  to  the  nephew.  Mathewt 
V.  Gardiner.  vol.  17>  p.  254 

4.  Devise  of  **  my  property  in  houses,  &c. 
at  a,"  held  (independently  of  the  Wills 
Act)  to  pass  the  fee.    Bentley  v.  Oldfitld. 

vol.  19,  p.  225 

6.  A  testator  appointed  il.  B.  '*  his  universal 
heir."  Held,  that  these  words  were  suf- 
ficient, if  uncontrolled,  to  give  the  fee 
simple.    Jenkins  v.  Lord  CUntotu 

vol.  26,  p.  108 

6.  A  testator,  subsequently  to  the  Wills 
Act,  gave  to  J.  3.  the  house  she  lived  in 
and  grass  for  a  cow  in  Gill  Field.  Held, 
that  she  took  an  estate  in  fee  simple  in 
the  bouse,  and  the  right  of  pasture  of  a 
cow  during  her  pleasure.  Reay  v.  Raw<- 
linton*  voL  29«  p.  88 

7.  A  testator  in  1857  devised  freeholds 
to  trustees  to  pay  the  rents  to  his  five 
children  "or  their  heirs."  Held,  that 
the  children  took  a  fee.  Adahead  v.  Wil' 
letU.  vol.  29,  p.  858 

8.  A  testator  devised  his  real  and  per- 
sonal estate  to  trustees  and  their  heirs, 
upon  trust  to  sell,  if  expedient,  and  in- 
vest in  Consols,  and  permit  his  wife  dt^ 
rante  viduitate  to  receive  the  rents  and 
dividends,  and  from  and  after  her  decease 
or  second  marriage,  to  divide  "  the  resi- 
due of  bis  estate  and  effects"  between  bis 
children  [without  words  of  inheritance]. 
Held,  that  (subject  to  the  wife's  interest) 
the  children  took  the  real  estate  abso- 
lutely.   Tatham  v.  Vernon. 

vol.  29,  p.  604 


ESTATE  PUR  AUTRE  VIE. 

1.  A  leasehold  for  lives,  limited  to  one  and 
his  heirs,  was  devised  to  trustees  in  trust 
for ^.  and  his  heirs.  i4.  died  intestate,  and 
without  heirs.  Held,  that  the  leaseholds 
pur  autre  vie  passed  under  the  6tb  sec- 
tion of  the  Wills  Act  to  A,'»  administra- 
tor, and  did  not  belong  to  the  trustees. 
Reynoldt  v.  Wright.  vol.  25,  p.  100 

2.  Estates  pur  autre  vie  were  devised  to  J, 
for  life,  with  an  ultimate  limitation  to  J., 
subject  to  some  intervening  contingent 
limitations  to  other  persons.  Held,  that 
/.  could  not  destroy  the  intermediate 
contingent  interests.    Pickertgill  v.  Grey. 

vol.  30,  p.  352 


ESTATE  TAIL. 
[See  Heir,  Issue.] 

1.  A.  devised  to  B.  an  estate  during  the  life 
of  herself  and  her  husband,  and  after 


their  deceases  to  the  lawful  issue  of  B.'s 
body  for  ever.  Held,  that  B.  took  an 
estate  tail.    Griffith  v.  Evan, 

vol.  5,  p.  241 

2.  The  words  **  lawful  heirs,"  held,  upon 
the  context  of  a  will,  to  mean  "heirs  of 
the  body."    S^mpton  v.  Athworth. 

*  vol.  6,  p.  412 

8,  A  testator,  having  several  children,  di- 
rected the  purchase  of  an  estate  for  one  of 
his  daughters,  *'  for  her  use  and  her  lawful 
heirs,'*  to  be  returned  "  if  she  died  with- 
out lawful  heirs,"  to  the  other  children 
that  had  heirs.  Held,  upon  the  context, 
that  "lawful  heirs"  must  be  construed 
"hehrs  of  the  body;"  that  the  daughter 
took  an  estate  tail,  and  that  the  gift  over 
was  also  an  estate  tail.    Ibid, 

4.  A  tenant  in  tail  in  remainder  of  copv- 
holds  became  bankrupt,  and  by  the 
custom,  the  entail  could  not  be  haired 
until  it  fell  into  possession.  The  bank- 
rupt obtained  his  certificate,  and  pur< 
chased  of  his  assignees  his  life  estate 
only.  On  the  subsequent  death  of  the 
tenant  for  life,  held,  that  the  assignees 
had  then  no  power  to  bar  the  entail  and 
acquire  the  remainder  in  fee,  subject  to 
the  life  estate  sold  to  the  banloropt. 
Johnson  v.  Smiley.  vol.  17,  p.  223 

5.  An  estate,  vested  in  a  trustee  in  fee, 
was  directed  to  be  held  bv  him  for  a 
feme  sole  for  life,  independent  of  any 
husband,  and  in  case  sne  should  leave 
issue,  *'  the  property  shall  pass  to  such 
issue  as  she  may  direct,"  with  a  gift  over 
"in  case  she  should  die  without  issue." 
Held,  that  she  took  an  estate  tail. 
Tiemey  v.  Wood.  vol*  19,  p.  330 

6.  Devise  to  A.  for  life,  with  remainder  to 
B.  and  his  heirs,  but  if  B.  died  in  the  life 
of  A.  *' without  leaving  lawful  issue," 
then  immediately  after  the  death  of  A, 
the  lands  were  to  be  sold  and  the  pro- 
duce divided.  And  in  case  B.  should 
outlive  A,t  and  die  "  without  leaving  any 
lawful  issue,"  then  the  lands  were  to  be 
sold  by  B.'s  '* executors"  and  the  pro- 
ceeds divided.  B.  survived  A.  Held, 
that  he  took  an  estate  tail,  and  not  an 
estate  in  fee  with  an  executory  devise 
over,  and  therefore  that  he  could  make 
a  good  title  to  a  purchaser.  Feaketv. 
Standley.  vol.  24,  p.  485 

7.  The  settlor  conveyed  real  estate  to  truii- 
tees  in  fee,  to  the  use  of  A.,  B.,  C.  and 
four  others  successively,  for  life,  and 
afterwards  upon  trust  to  convey  to  all 
and  every  the  sons  and  daughters  of  the 
eight  tenanta  for  life,  '*who  should  be 
then  living,  and  to  the  heirs  male  and 
female  of  his,  her  and  their  body  and 
bodies  respectively,  in  a  course  of  entail," 
the  sons  and  daughters  of  A.,  and  their 
heirs,  to  take  before  all  the  other  persons 
named,  and  the  sons  and  daughters  of 
B.f  and  their  heirs,  to  take  next  after  ^e 
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sons  and  daugbtera  of  A,  and  their  heirs 
(and  similar  as  to  the  five  others  in  suc- 
cession). And  the  sons  of  all  and  every 
the  peraone  last  above  named  and  the 
heirs,  &c.  to  take  before  the  daughters 
and  their  heirs.  Held,  that  the  daughters 
of  J»  took  in  priority  of  the  sons  of  B, 
RandaU  v.  Danul,  vol.  24,  p.  193 

8.  A  testator  devised  real  and  personal 
estate  to  A,  for  life,  with  a  direction  to 
the  executors,  after  A.*%  death,  to  divide 
it  amongst  all  her  children  "and  their 
lawful  issue,  share  and  share  alike." 
There  was  a  gift  over  of  the  leaseholds  to 
other  persons  on  a  total  failure  of  issue 
of  the  children.  Held,  that  the  children 
took  estates  tail  in  the  realty  and  abso- 
lute interest  in  the  personalty,  and  that 
oross-remainders  were  not  to  be  implied 
in  regard  to  the  leaseholds.  Beaner  v. 
Novell.  vol.  ^,  p.  551 

9.  General  intent  to  create  estates  tail  held 
to  prevail,  notwithstanding  inconsistent 
expressions.    JenJUm  v.  Lord  Clinton. 

vol.  26,  p.  108 

10.  A  testator  devised  real  estates  to  his 
son  and  his  heirs,  but  without  power  of 
selling  them,  and  he  willed  that  they 
should,  **  at  his  death,"  go  to  his  lawful 
isNie  absolutely,  and  if  his  son  should 
not  have  any  lawful  issue  him  surviving, 
then  over.  Held,  that  the  son  took  an 
estate  tidl.    Marshall  v.  Grime. 

vol.  28,  p.  375 

11.  Under  a  devise  of  real  estate,  "to  be 
divided  equally  between  my  two  sons, 
who  shall  enjoy  the  interest  thereof,-  and 
then  go  to  their  respective  families  ac- 
cording to  seniority."  Held,  that  the 
sons  took  as  tenants  in  common  in  tail 
general.    Lucas  v.  Goldentid, 

vol.  29,  p.  657 
11  Devise  to  A.  for  life,  and  from  and  after 
her  decease  unto  the  heirs  of  her  body* 
they  to  take  the  freehold  and  inheritance 
thereof  as  tenants  in  common,  and  in  de- 
fault of  such  heurs  of  the  body  of  A.  unto 
the  testatrix's  own  right  heirs.  Held, 
that  J.  took  an  estate  tail.  Anderson  v. 
Anderson*  vol.  30,  p.  209 


ESTOPPEL. 

1*  Under  a  decree  in  a  legatee's  suit  to  take 
the  usual  accounts,  A.  B,  went  in  and 
claimed  the  residue,  which  the  Master 
found  him  entitled  to;  but  the  residue 
was  not  then  ascertained,  and  no  order 
was  made  in  respect  of  it.  Held,  that 
A.  B.  was  not  precluded  from  afterwards 
asking  relief  «a£ainst  the  executor,  in 
respect  of  an  alleged  breach  of  trust,  in 
a  suit  of  his  own,  he  not  having,  in  the 
first  suit,  been  in  a  situation  to  investi- 
gate the  accounts  of  the  executor,  or  to 


claim  the  relief  which  he  asked  in  the 
second.    Ouidiei  v.  Kinton, 

vol.  6,  p.  517 

2.  A  judgment  creditor  was  allowed  to  file 
a  bill  to  establish  his  priority  over  sub- 
sequent incumbrancers,  thoush  their 
rights  inter  $e  had  been  decided  in  a 
former  suit.    Smith  v.  Earl  qf  Effingham, 

vol.  7,  p.  57 

8.  If  a  party  has  been  induced,  by  fraud,  to 
consent,  or  has,  by  mistake,  consented  to 
a  decree,  the  Court  has  the  power  to  re- 
lieve him,  and  will  do  so,  upon  being 
satisfied  that  fraud  or  mistake  existed, 
that  the  conduct  of  the  part^  himself  had 
not  deprived  him  of  the  title  to  relief, 
and  that  the  relief  can  be  given,  with 
due  regard  to  the  just  interests  of  others. 
Davenport  v.  Stafford,  vol.  8,  p.  503 

4.  A  demurrer  allowed  to  a  bill,  filed  with- 
out leave,  for  relief  inconsistent  with  the 
relief  obtained  by  the  same  PlaintifiTin  a 
former  suit    Bainbrigge  v.  BaddeUy* 

vol.  9,  p.  538 

5.  A  testator  devised  and  disposed  of  his 
English  and  Scotch  estates  in  strict  set- 
tlement, and  he  directed  his  trustees  and 
the  survivor,  and  the  executors,  admi- 
nistrators, and  assigns  of  such  survivorsf 
to  invest  his  personal  estates  in  lands  in 
England  or  Scotland,  to  be  settled  accord- 
ing to  the  uses  of  his  estates  in  those 
countries  respectively.  And  he  em- 
powered the  person  for  the  time  being  in 
possession  of  his  English  estates,  or  his 
guardian,  to  appoint  new  trustees,  who 
were  to  have  the  same  powers  as  the  old. 
After  the  testator's  death,  the  principal 
part  of  the  property  was  invested  in 
Scotland.  In  1888,  the  trustees  bein^  all 
dead,  the  representative  of  the  survivor 
declined  to  act  The  English  estate  then 
stood  limited  to  A,  an  infant,  in  tail,  with 
remainders  over,  and  the  Scotch  estate  to 
A,  for  an  unalienable  estate  in  fee,  with 
remainders  to  his  heirs  male,  with  re- 
mainders to  £.,  C,  D.,  &c.  the  Plaintiff 
and  others,  for  similar  unalienable  es- 
tates in  succession.  In  1833,  A.  filed  a 
bill  against  the  representative  of  the 
surviving  trustee  and  against  £.,  and 
some  other  parties  coming  subsequent  in 
the  Scotch  estate  to  the  Plaintiff,  but 
omitting  the  Plaintiff,  insisting  that  too 
much  of  the  personalty  had  been  in- 
vested in  Scotland.  B.  appeared  volun- 
tarily and  put  in  his  answer.  Before  the 
decree,  A.  nad  a  guardian  appointed,  and, 
by  the  decree  made  in  1833,  the  existing 
trustee,  at  his  own  request,  was  discharged 
and  the  Master  was  directed  to  appoint 
new  trustees ;  and  it  was  declared,  that 
the  uninvested  personalty  ought  to  be 
invested  in  England.  A.  afterwards  exe- 
cuted disentailing  deeds,  and  obtained 
payment  of  the  whole  fund.  By  the 
death  of  A.  and  the  other  preceding  per- 
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sons  without  issue,  the  Plsindff  became 
entitled  in  possession  to  the  Scotch 
estates,  and  he  thereupon  instituted  this 
suit  to  be  relieved  from  the  decree  of 
18S3.  Held,  that  he  was  not  bound  by 
that  decree,  and,  secondly,  that  he  was 
entitled  to  obtain  relief  by  original  bill. 
Fordyee  v.  Bridget.  vol.  10,  p.  90 

6.  A  marriage  was  solemnized  between  A, 
and  B^  but  it  was  declared  void  by  the 
Ecclesiastical  Court.  Some  years  after- 
wards a  child  of  A*  and  B.,  en  venire  ea 
mire  at  the  time  of  the  sentence,  and  who 
necessarily  was  no  party  to  the  proceed- 
ings, claimed  property  in  this  Court,  as 
descendant  of  A.  Held,  first,  that  he 
was  bound  b^  the  sentence,  though  he 
might  avoid  its  effect  by  shewing  fraud 
and  collusion  in  obtainmg  it ;  secondly, 
that  such  fraud  and  collusion  must  be 
shewn  to  have  taken  place  between  the 
parties  to  the  proceedmgs ;  and,  thirdly, 
that  proof  that  the  costs  of  the  unsuc- 
cessful party  had  been  agreed  to  be  paid, 
that  witnesses  were  not  examined,  and 
others  not  cross-examined,  and  that  diffi- 
culties were  not  interposed  which  might 
have  been,  did  not,  tcwether,  amount  to 

.  proof  of  fraud  and  cofiusion.  Perry  v. 
MeddowcrrfU  voL  10,  p.  122 

7.  Legatees  and  annuitants  are  bound  by 
the  proceedings  in  a  suit  for  administra- 
tion, between  the  executors  and  residuary 
legatees  and  devisees;  although  there 
may  be  a  question  as  to  the  debts  being 
primarily  charged  on  the  real  estate,  and 
which  may  incidentally  affect  them. 
Therefore,  after  decree  in  such  a  suit, 
legatees  cannot  sustain  an  administration 
suit  against  the  executors.  Jemdngt  v. 
Pateraon.  vol.  15,  p.  28 

8.  Observations  on  the  serious  inconveni- 
ence arising  from  one  Court  interfering 
in  a  matter  already  determined  by  another 
Court  of  co-ordinate  jurisdiction.  In  re 
Barber,  vol.  19,  p.  878 

9.  In  an  action  at  law  for  calls  by  a  com- 
pany against  a  shareholder,  he  pleaded 
fraud,  but  the  companv  obtained  a  ver- 
dict The  company  naving  afterwards 
been  ordered  to  be  wound  up :  Held, 
that  the  verdict  did  not  prevent  the 
shareholder  insisting  that  he  was  not  a 
contributory,  he  having  been  induced  to 
take  the  shares  through  the  fraudulent 
misrepresentations  of  the  company. 
Having  proved  his  case  here,  the  Court, 
notwithstanding  the  verdict,  refrised  to 
place  him  on  the  list  of  contributories. 
Ayre't  Cate,  In  re  The  Depotit  and  General 
Life  Atturanee  Cempany,    vol.  25,  p.  513 

10.  By  a  deed  between  the  trustees  and  fF, 
H,  (the  residuary  legatee  and  devisee),  a 
particular  estate  was  reserved  by  the 
former  as  a  security  for  a  legacy  which 
had  not  been  provided  for  when  die  per- 
sonal estate  was  handed  over  to  W.  H. 


Held,  that  the  operation  and  effect  of  the 
deed  was  confined  to  the  parties  to  the 
instrument    Hepwarth  v.  HilU 

voL  80,  p.  476 

11.  A  patentee  established  the  valioityof 
his  patent  in  an  action  against  A.  B. 
Held,  in  a  subsequent  suit  by  the  pa- 
tentee against  C.  D.,  that  C.  D.  was  not 
concluded  by  the  proceedings  at  law,  to 
which  he  was  not  a  party,  and  that  he 
was  not  to  be  driven  to  contest  the 
validly  of  the  patent  by  eeire/aeUu.  Bo- 
vUl  V.  Goodier,  vol.  35,  p.  427 

12.  After  a  patentee  had  established  his 
patent  as  against  one  person  at  law,  he 
instituted  proceedings  for  an  infringe- 
ment against  another  in  equity.  The 
Court  granted  the  Defendant  an  issue  as 
to  die  novelty  of  die  invendon,  but  re- 
fused it  as  to  the  udli^  of  the  invendon 
and  the  sufficiency  of  the  specificadon, 
holding  that  the  udlity  was  not  contested 
or  had  been  proved  in  the  suit,  and  that 
the  sufficiency  of  the  specificadon  had 
been  already  decided  in  the  acdon  at  law, 
a  deciaion  in  which  diis  Court,  so  far  as 
it  was  matter  of  law  not  d^>ending  on 
the  novelty  of  the  invendon,  concuired. 
Ibid. 


EVIDENCE. 

ISee  Advission,  Affidavit,  Entering 
Evidence  as  read.  Evidence  (Docu- 
MENTARt),  Evidence  (taken  in  other 
Suit),  Evidence  (Time  for  Closino), 
Identity,  Inquiries  (Evidence  on). 
Interrogatories,  Office  Copies,  Pa- 
rol Evidence,  Presumption,  Swear- 
ing^ Affidavits,  &c..  Witness.] 

1*  A  mortgagee  had  a  power  of  sale  in  case 
of  default  being  made  in  payment  of 
mortgage  money.  Held,  that  the  un- 
supported solemn  declaration,  under  the 
5  &  6  W.^f  c.62,  of  the  mortgagee  alone, 
of  a  default  hating  been  made,  was  not 
sufficient  evidence  of  that  fact,  as  be- 
tween vendor  and  purchaser.  Hobe^m  v. 
Bell.  vol  2,  p.  17 

2.  Evidence  of  conversadons  not  put  in 
issue  is  inadmissible,  but  where  conver- 
sadons are  alleged  in  the  answer,  evidence 
is  admissible  on  the  part  of  the  Plaintiff 
to  shew  their  effect,  notwithstanding  they 
are  not  stated  in  the  bill.  Cfraham  v. 
Oliner,  vol.  8,  p.  124 

8.  Observations  on  tndidonaTy  evidence  in 
pedigree  cases,  and  its  fallibility.  It  is 
not  to  be  wholly  rejected  because  error  is 
proved  as  to  part    Johnston  v.  Todd. 

vol.  5,  p.  597 

4.  Allegadons  and  admissions,  used  for 
the  purpose  of  defence  against  attempted 
eztordon  under  the  form  of  legal  pro« 
ceedings  or  for  the  purpose  of  obtaininj^ 
jusdce   irregularly  when    regularly   it 
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oonld  not  be  had,  ought  not  to  be  used 
as  evidence  of  the  rights  of  the  parties. 
Held,  conaeqveiitljr,  that  allegationa  and 
admieiioiia  made  in  the  courae  of  arbi- 
fniyjptoceediBga  againat  partiea  in  Uie 
Star  Chamber  and  in  a  treaty  for  com- 
proinise  which  aroae  out  of  the  sentence, 
and  in  the  proceedings  which  todc  place 
before  the  Hoose  of  Commons  in  an 
attempt  to  obtain  relief  from  the  oppres- 
sion of  that  Court,  could  not  in  any  way 
influence  the  judgment  of  this  Court. 
Tki  Mbuur^  Cnipany  v.  The  Irish 
Aelffy.  yoL  7,  p.  598 

6.  Under  special  circumstances,  accounts 
between  master  and  servant,  tradesmen 
and  shopmen,  banker  and  customers, 
are,  from  the  necessity  of  the  case  and 
the  convenience  of  mankind,  admitted  as 
evidence  in  favour  of  the  party  writing 
them ;  but  the  Master  ought  not  to  re- 
ceive such  evidence  without  statins  the 
special  ctrcuoastances  under  which  he 
conceives  them  receivable  in  evidence. 
SgmoiuU  V.  The  Ga$  Ligki  owl  Cokt  Com- 
poHp.  The  Gms  Lighitrnd  Coke  Company  V, 
Sjfmomde.  vol  1 1 ,  p.  283 

(i.  In  pedigree  oases,  if  one  link  be  as- 
sumed, any  two  persona  may  be  proved 
to  be  related  I  and,  therefore,  in  such 
cases,  the  difficulty  usually  condsts  in 
pmeriy  weighing  and  considering  the 
eviaence  relating  to  the  connecting  link« 
Cfmdt  V.  Hooper^  vol.  16,  p.  182 

7.  in  pedigree  cases,  it  is  a  rule  of  evidence, 
that  the  declarations  of  deceased  mem- 
bers  of  the  fiunily,  poti  lUem  motam^  are 
inadmissible ;  and  anterior  declarations 
are  little  to  be  regarded,  unless  ccrrobo- 
rstsd  by  other  circumstances.    /6td. 

(See  fFebb  v.  Ha^eoek.  vol.  19,  p.  842) 
Si  Evidence  of  the  general  reputation  of 
the  inaanity  of  a  person,  in  the  neigh- 
bourhood in  which  he  residedj  is  inad- 
missible to  prove  that  a  person  was 
Gogniunt  of  that  fact.  Oreentlade  v. 
Dare,  vol.  20,  p.  284 

9.  The  Court  wilLnot  act  on  the  testimony 
of  a  aingie  witnesa  against  the  express 
denial  on  oath  of  the  Defendant;  but 
where  the  written  evidence  has  been  de- 
stroyed by  the  Defendant  pendente  lite, 
the  Cpurt  will  assume  that,  if  forth- 
coming, it  would  have  proved  the  state- 
ment  of  the  single  witness.  Gray  v. 
Haig,  Baig  v.  Oray.  vol.  20,  p.  291 

10.  Entry  of  a  payment  of  a  deceased  per- 
son against  his  interest,  held  admissible. 
Orreii  v.  Conor,  Carter  v.  Orreii. 

vol.  21,  p.  52 

11.  Entry  by  a  deceased  person  shewing 
(in  contradiction  to  a  deed  evidencing  a 
rightful  payment  by  him)  that  the  pay- 
ment haa  been  made  in  breach  of  trust 
to  if.  B.  instead  of  to  the  trustees,  held 
admissible  in  evidence  to  shew  the  re- 
ceipt by  A.  B.,  on  the  ground  that  such 


entry  tended  to  charge  the  maker  of  it. 
Orrett  v.  Coreer^  Coreer  v.  Orreii. 

vol.  21,  p.  52 
12.  Little  reliance  ia  to  be  placed  on  the 
evidence  of  surveyors  in  a  contest  as  to 
value.     Waters  v.  Thorn, 

vol  22,  p.  547 
18.  Whether  any  part  of  the  evidence  in 
chief  can  be  taken  orally,  on  a  motion 
for  a  decree,  quare,    PeUaii  v.  Niehotts. 

vol.  24,  p.  298 

14.  The  finding  of  a  jury  or  a  coroner's  in- 
quest held  to  throw  the  burthen  of  proof 
in  a  civil  case  on  the  party  alleging  the 
contrary.  The  Prince  rf  Wales,  ^e.  As- 
enranee  Company  v.  Pahnor, 

vol.  25,  p.  605 

15.  The  evidence  taken  by  any  parties  to  a 
cause  may  be  used  by  any  of  the  other 
parties.    Sinrges  v.  Morse. 

vol.  26,  p.  562 

16.  Evidence  of  the  notoriety  of  a  fact  in  a 
neighbourhood  rejected.  Wentworih  v. 
Llmfd,  voL  32,  p.  467 

17.  Family  repute  admissible  to  shew  that 
a  leffatee  was  the  godson  of  the  testator. 
Re  Gregory's  Seiilsment     vol  84,  p.  600 

18.  It  is  not  absolutely  necessary  that  the 
evidence  before  an  arbitrator  should  be 
taken  on  oath,  the  parties  may  waive  it. 
Waktfield  v.  UaneUy  Raiiway  and  Dock 
Company.  vol.  34,  p.  245 

19.  A  former  will  of  a  testator  held  admis- 
sible evidence  on  a  question  as  to  which 
of  two  persons  was  mtended  to  take  as 
legatees.    Re  Gregory.       vol.  84,  p.  600 

{Down  V.  ElUs.  vol.  85,  p.  578) 

EVIDENCE  (D£  BENE  ESSE). 

1.  Eg  parie  order  for  the  examination,  de 
bene  esse,  of  a  soldier  under  military 
orders  to  proceed  abroad  in  about  six 
days  for  six  or  seven  years,  held  regular. 
hPKenna  v.  Everiti.  vol.  2,  p.  188 

2.  An  ex  parte  order  for  the  examination, 
de  bene  esse,  of  a  witness  "  in  her  seven- 
tieth year,  and  very  weak  and  infirm,  and 
from  her  advanced  years  not  likely  to  live 
long."  discharged  for  irregularity,  on  the 
ground  that  she  did  not  come  within  the 
rule,  not  being  "seventy  years  of  age," 
and  not  being  in  a  "  dangerous  state  of 
health.    Ibid. 

8.  Form  of  decree,  in  a  suit  against  parish 
commissioners,  to  enforce  payment  of 
debentures  on  the  parish  rates  under  a 
special  act.    Fletcher  v.  Gibbon. 

vol.  23,  p.  212 

4.  Debenture  holders  under  an  act  were  to 
be  entitled  pari  passu.  One  debenture 
holder  attempted  to  obtain  an  advantage 
over  the  rest  by  means  of  additional 
mortgage.  Held,  that  it  was  invalid. 
De  Winion  v.  Mayor,  .f  e.  qf  Brecon. 

vol.  26,  p.  538 

5.  Hallway  debentures  were  granted,  by 
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which  the  "  uadertakiogi  a&d  all  tolls 
and  sums  of  money  arising  by  virtue  of 
the  act,  and  all  estate,  right  and  interest 
of  the  company,"  were  assigned  to  tlie 
debenture  creditors.  Other  creditors 
subsequently  obtained  judgments  against 
the  company,  and  afterwards,  by  authority 
of  an  act  of  parliament,  the  railway  was 
sold,  and  ^e  purchase-money  paid  into 
Court  Held,  that  the  debentures,  being 
prior  in  date,  had  priority  over  the  judg- 
ments as  against  the  purchase-money. 
Fumest  ▼•  The  Caterham  Railway  Com" 
pony,  vol.  27,  p.  858 

6.  A  company  granted  debentures,  whereby 
thev  charged  "  all  tiie  lands,  tenements 
and  estates  of  the  company  and  all  their 
undertaking."  Held,  that  the  unpaid 
calls  and  the  capital  not  called  up  were 
not  chamd  by  such  debentures.  King, 
on  behaf^fe,  v.  MarthaU,  vol,  33,  p.  565 


EVIDENCE  (DOCUMENTARY). 

1.  A  will  thurty  years  old,  produced  from 
the  proper  custody,  proves  itself.  The 
thirty  years  are  to  be  computed  from  the 
date  of  the  will,  and  not  from  the  death 
of  the  testator,  and  are  calculated  as  at 
the  time  of  its  production.  Man  v.  Biek' 
eiU.  vol.  7,  p.  98 

2.  The  evidence  of  "  experts,"  as  to  the  age 
of  a  document  and  the  character  of  the 
handwriting,  may,  in  some  cases,  be 
valuable.    Onuch  v.  Hooper, 

vol.  16,  p.  182 

3.  A  married  woman  was  alleged  to  have 
executed  an  appointment  in  1800,  and  to 
have  destroyed  it  In  1813,  disputes 
having  arisen  between  her  and  the  ap- 
pointees, she  and  her  husband  executed 
a  deed  of  compromise,  which  recited  the 
appointment  of  1800,  and  that  she  had 
destroyed  it.  Held,  in  a  contest  between 
the  a]ppointees  and  a  party  claiming  under 
her  will,  that  the  deed  of  compromise  was 
admissible  in  evidence,  as  was  also  the 
draft  bill  of  costs  of  her  solicitor  and  a 
draft  of  the  deed  of  1800,  found  in  his 
possession.  Held,  also,  that  this  evidence 
(after  a  lapse  of  forty  years)  established 
the  fact  ot  her  execution  of  the  appoint- 
ment in  1800.    Dine  v.  Cottobadie* 

vol.  17,  p.  140 

4.  Recital  of  the  death  of  a  prior  tenant  for 
life  in  a  private  act  of  parliament  Held, 
upon  an  application  by  a  subsequent 
tenant  for  life  for  payment  of  the  income, 
to  be  insufficient  evidence  of  the  death. 
Cofoell  V.  Chambert.  vol.  21,  p.  619 

6.  Entries  in  a  deceased  solicitor's  books, 
in  his  handwriting,  relating  to  a  deed 
prepared  by  him,  and  executed  by  a  de- 
ceased client,  held  good  evidence.  Raw^ 
lint  v«  Bickardi*  vol.  28>  p.  370 


6.  A  solicitor  professed  to  dct  for  the  Plain- 
tiff in  a  matter,  in  respect  of  which  the 
Plaintiff  instituted  proceedings  twenty 
years  afterwards.  The  solicitor  being 
dead,  the  Court  concluded  that  he  had 
authority  to  act  for  the  Plaintiff^  notwith- 
standing the  Plaintiff*8  positive  denial, 
and  htUit  that  the  letters  of  the  solicitor, 
written  on  behalf  of  the  Plaintiff  to  the 
trustees,  were  good  evidence  against  the 
Plaintiff.    Bright  v.  Legerton.    (No.  1.) 

vdL  29,  p.  60 

7.  A  bill  of  costs  and  a  cash  account  or  the 
deceased  solicitor  of  trustees,  held  admis- 
sible in  evidence,  in  a  suit  instituted  by 
the  offltti  que  tru$if  twenty  years  after- 
wards, to  charge  his  trustees.    Ibidm 


EVIDENCE  TAKEN  IN  OTHER 
SUIT. 

1«  An  issue  being  directed  which  was  to  be 
conducted  on  one  side  by  persons  not 
parties  to  the  cause,  the  Court  refined 
to  direct  the  depositions  and  affidavits 
used  in  the  cause  of  witnesses  who  had 
since  died,  to  be  read  on  the  trial  of  the 
issue.    Johntton  v.  Todd,     vol.  8,  p«  218 

2.  A  cause  and  cross-cause  were  attached 
to  the  Vice-Chancellor's  Court  After 
publication  had  passed  in  the  original 
cause,  but  before  it  had  passed  in  the 
cross-cause,  a  Defendant  obtained  an 
order  of  course,>at  the  Rolls,  for  liberty 
to  use  the  original  depositions  **  taken  " 
in  the  cross-cause.  Held,  that  it  had  not 
been  irregularly  obtained.  Sowdon  v« 
Marriott.  vol.  9,  p.  416 

3.  Seven  months  after  notice  of  motion  for 
a  decree,  the  Defendant  had  given  mate- 
rial evidence  in  another  cause.  On  the 
application  of  the  Plaintiff,  nine  days 
afterwards,  the  Court  gave  leave  to  use 
the  additional  evidence,  though  the  cause 
was  on  the  paper,  but  permitted  the 
Defendant  to  explain  it  WaUon  v. 
Cleavor,  vol.  20,  p.  187 

4.  ji.,  widiout  authority,  sold  a  trust  estate 
to  B,  In  a  suit  to  recover  the  money 
from  A^  B,,  who  was  not  a  party,  was 
examined  as  a  witness.  A  suit  was  after- 
wards instituted  against  the  representa- 
tives of  B,,  to  recover  the  estate  itself, 
and  an  order  of  course  was  obtained  in  it 
to  use  the  depositions  in  the  former  suit, 
saving  just  exceptions.  It  was  discharged 
as  irregular.    Hope  v.  Liddell.    (No.  2.) 

vol.  21,  p*  180 


EVIDENCE  (TIME  FOR). 

1.  Master's  jurisdiction  to  enlarge  publi- 
cation.   Anonymout,  vol.  5,  p.  92 

2.  When  the  Plaintiff  obtains  an  uncondi- 
tional order  to  enlaige  public«tioii«  die 
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Defendant  can  neither  set  down  the  cause, 
nor  serre  smipcata  to  hear  judgment  until 
the  time  has  expired.  Having  contra- 
vened Ibis  nde,  an  order  was  made  to 
quash  the  smbpcsna,  and  to  strike  the 
cause  oQt  of  the  cause  paper.  Longky  ▼. 
Fidkr,  yoL  5,  p.  588 

3.  An  application  for  liberty  to  use  further 
eridencef  on  a  motion  for  a  decree,  can- 
not be  made  ex  parte,  Riehardt  ▼.  Ott'- 
lemit,  voL  8,  p.  462 

4.  The  Master  enlarged  publication,  and 
on  that  occasion,  evidence  was  produced 
that  the  Defendant  had  not  seen  the  depo- 
litions.  Immediately  afterwards,  an 
application  was  made  for  an  additional 
commission,  which  the  Master  mnted 
without  anv  further  evidence  mat  the 
Defendant  had  not  seen  the  depositions. 
Heldy  that  it  was  not  necessary  to  bring 
forward  further  proof,  the  Master  having 
already  in  his  office  evidence  of  the  fact^ 
and  the  Court  refused  with  costs  an  ap- 
plication to  set  aside  the  proceedings. 
Clark  V.  Ckmdu  vol.  9,  p.  414 

5.  After  publication,  the  Plaintiff  discovered 
Biaterial  evidence:  leave  was  g^ven upon 
motion  to  examine  witnesses  to  prove  it 
Qtegory  ▼•  MaryehiTeh,       vol.  12,  p.  275 

CI  When  the  evidence  in  a  cause  is  taken 
ondly*  A  general  application,  under  the 
86th  section  of  the  15  &  16  Vict  c.  86, 
to  be  at  liberty  to  use  at  the  hearing  affi- 
davits already  filed  is  irregular.  The 
particular  fiicts  or  circumstances  pro- 
posed to  be  proved  by  affidavits  should 
be  specified  both  in  the  notice  of  motion 
and  in  the  order.    IvUon  v.  GratsioU 

voL  17,  p.*  821 

7.  By  inadvertence,  an  affidavit  was  not 
filed  until  after  the  evidence  had  closed, 
though  prepared  before.  The  Court,  on 
motion,  gave  liberty  to  use  it,  on  pay- 
ment of  the  costs  of  the  motion.  Doug" 
iast  V.  ArckbatU  voL  23,  p.  298 


EXAMINER. 

1.  The  omission  by  an  examiner  to  sign  his 
name  to  the  depositions  of  a  witness, 
taken  by  him  and  returned  to  the  Record 
and  Writ  Clerk's  Office,  is  not  sudi  an 
iiregularity  as  to  prevent  the  Court  from 
directing  Uiem  to  be  filed  on  terms ;  but 
where  witnesses  were  examined  upon  in- 
terrogatories and  not  orally,  there  having 
been  great  delay,  the  Court  refused  to 
order  the  depositions  to  be  filed.  Sie^ 
phetu  V.  JVankiin.    Stephens  v.  Salway, 

vol.  19,  p.  585 

2.  Special  examinera  are  entitled  to  a  fee 
of  five  guineas  a  day  only,  and  eemMe, 
their  clerks  are  entitled  to  five  shillings 
per  diem*  No  extra  fee  is  payable  for 
extended  time  employed  during  a  day, 


nor  for  the  preliminary  labour  of  reading 
the  papers.    Payne  v.  Little. 

voL  21,  p.  65 
8.  Disinclination  of  the  Court  to  appoint 
special  examiners,  on  account  of  the 
great  expense  it  entuls  on  the  suitor. 
The  Master  of  the  Rolls  will  not  appoint 
one  except  in  cases  of  absolute  necessity. 
Broeat  v.  Lloyd,  voL  21,  p.  519 


EXCEPTIONS. 

[&e  Exceptions  to   Answer,  Excep- 
tions TO  Certificate.] 


EXCEPTIONS  TO  ANSWER. 

ISee  Answer,  Discovert,  Imperti- 
nence.] 

1.  An  exception  for  impertinence  must  be 
supported  ta  toto,  or  will  fful  altogether. 
Tench  v.  Cheese,  vol.  1,  p.  571 

2.  Exceptions  to  an  answer  for  insufficiency 
will  not  fail  on  account  of  their  not  fol- 
lowing literally  the  words  of  the  inter- 
rogatory, provided  the  variation  be  not 
important    Broton  v.  Keating, 

vol  2,  p.  581 
2a.  The  Plaintiff's  right  to  except  to  the  De- 
fendant's answer  for  insufficiency,  is  not 
waived  by  a  motion  for  production  of 
papers,  rounded  on  admissions  in  the 
answer. 

It  is  unnecessary  in  such  a  case  to  move 
''  without  prejudice  to  the  Plaintifi^s  right 
to  except."  Lane  v.  Paul  vol.  8,  p.  66 
8.  The  Court,  to  prevent  delay,  wiU  advance 
for  an  early  hearing  exceptions  to  the 
Master's  report  on  a  reference  for  imper- 
tinence. Holmes  v.  The  Corporation  qf 
Arundel,  vol  8,  p.  407 

4.  Where  a  Defendant,  in  contempt  for  want 
of  answer,  files  it  without  paying  or  ten- 
dering the  costs  of  contempt,  but  which 
are  afterwards  accepted  by  the  Plaintiff, 
the  time  to  except  runs  from  the  filing  of 
the  answer,  and  not  from  the  acceptance 
of  the  costs.    Nicklin  v.  Patten. 

vol.  4,  p.  126 

5.  An  application  to  advance  the  hearing 
of  exceptions  should  be  made  on  notice, 
and  not  e*  parte.    Marshall  v.  Mellersh. 

vol.  5,  p.  496 

6.  Exceptions  to  an  answer  ought  to  specify, 
not  only  the  cause,  but  the  pleading  to 
which  the  answer  has  been  put  in.  The 
Earl  of  Lichfield  v.  Bond,     voL  5,  p.  518 

7.  Notice  of  exceptions  was  not  given 
until  a  day  too  late,  and  was  intituled 
wrongly.  The  Court  relieved  the  party 
from  the  effects  of  the  irregularity  on 
payment  of  costs.    Bradstock  v.  Whatley, 

vol.  6,  p.  61 

8.  Exceptions  being  allowed,  the  Plaintiff 
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obtained  an  order  to  amend,  and  tliat  the 
Defendants  might  answer  the  exceptions 
and  amendments  together.  Before  this 
order  had  been  served,  the  Defendant  put 
in  a  further  answer.  Held  regular,  and 
the  order  was  discharged.  Hemming  ▼. 
Dingwall,  vol.  8,  p.  102 

9.  In  a  transition  case  under  the  Orders 
of  1845,  exceptions  were  filed  one  day 
too  late ;  the  Court  declined  to  order 
them  to  be  taken  off  the  file.  fVhitmore 
V.  Sloane.  vol.  9,  p.  1 

10.  Exceptions  for  insufficiency  were  re- 
ferred by  the  Plaintiff  to  the  Matter  in 
rotatum,  instead  of  to  the  Master  to  whom 
there  had  been  a  previous  reference. 
Pending  the  discussion  on  the  irregu- 
larity in  the  Master's  office,  the  time 
limited  for  obtaining  the  report  expired. 
The  Court,  considering  the  error  to  have 
arisen  from  inadvertence^  and  not  firom 
wilfulness  or  perveiseness,  gave  direc- 
tions to  the  Master  to  hear  the  exceptions. 
Tuck  V.  Rayment.  vol.  9,  p.  38 

11.  An  order  for  leave  to  file  exceptions  in 
the  form  of  nunc  pro  tunc  will  not  now  be 
made,  even  by  consent,  but  a  special 
order  may  be  made  for  filing  them,  not- 
withstanding the  time  limited  has  expired. 
Biddulph  V.  Lord  Camoyt*     vol.  9,  p.  155 

1 2.  A  reference  of  exceptions  made  inttanter 
in  an  injunction  case,  and  upon  an  ex 
parte  modon.  It  is  not  an  order  of  course, 
but  a  special  case  of  prejudice  must  be 
made  out  by  affidavit.  Muggeridge  v. 
Sloman,  vol.  9,  p.  814 

(  Teeedale  v.  SuHndelh      vol.  9,  p.  491 ) 

13.  Defendants  filed  a  demurrer  and  an- 
swer, and  the  demurrer  being  overruled, 
they  obtained  time  to  answer.  They 
filed  a  further  answer ;  on  special  appli- 
cation, leave  was  given  to  the  Plaintiff  to 
file  exceptions  thereto,  although  he  had 
not  filed  any  to  the  original  answer.  Tke 
Attorney-General  v.  The  Corporation  qf 
London,  ^  vol.  12,  p.  217 

14.  Exceptions  for  insufficiency  will  be 
overruled,  if  they  vary,  in  a  materid 
particular,  from  the  form  of  the  interro- 
gatory, as  where  the  interrogatory  is  in 
the  present  tense  and  the  exception  is  in 
the  past  The  Duke  qf  Brumwick  v.  The 
Duke  qf  Cambridge,  vol.  12,  p.  279 

15.  An  omission  to  give  notice  of  the  filing 
of  exceptions  on  the  same  day  does  not 
render  a  subsequent  order  of  reference 
irregular:  but  the  omission  is  matter  of 
compensation  in  time,  upon  a  proper 
application.    Lowe  v.  IVilliamt* 

vol.  12,  p.  482 

16.  On  the  6th  of  March^  the  Plaintiff  took 
exceptions,  but  did  not  serve  notice  until 
the  next  day,  and  he  obtained  an  order  to 
refer  on  the  15th.  A  motion  to  discharge 
the  order  was  refused.    Ibid, 

17.  The  filing  of  exceptions  for  imperti- 
nence may,  before  a  reference  of  them,  be 


shewn  as  cause  against  diisolvini^  the 
common  isjunction.    Byng  v.  Clark, 

vol.  12,  p.  608 

18.  Where  exceptions  for  impertinenoe  are 
shewn  as  cause,  the  Plaintiff  should  be 
pot  under  terms  to  obtain  the  Master's 
report  within  a  limited  time,  although  the 
General  Orders  do  not  provide  for  such  a 
case.    Ibid, 

19.  Exceptions  for  insufficiency  were  heard 
before  the  court  in  the  first  instance,  under 
Sir  G,  Turner's  Act,  the  costs  of  those 
allowed  were  set  off  against  those  dis- 
allowed.   Willie  y.  Childe,    vol.  18,  p.  464 

20.  The  costs  on  the  allowance  of  excep- 
tions for  insufficiency  may  be  made  pay- 
able immediately.    Thomat  v.  Uawlinge, 

yol.  27,  p.  S75 

21.  A  notice  to  set  down  the  old  exceptions 
afker  a  second  answer,  did  not  specify 
which.  Held,  that  it  was  irregular,  and 
the  Plaintiff  was  ordered  to  pay  the  costs 
of  the  Defendant's  appearing  to  object; 
but  liberty  was  given  to  him  to  amend  the 
notice  and  set  down  the  exceptions  again. 
Thomae  ▼.  Bawlknge,  yol.  28,  p.  346 

(See  Fry  ▼.  ManteU,  toL  5,  p.  99 

JEmmoti  y;  Emmatt. 

yol.  12,  p.  667) 

EXCEPTIONS  TO  CERTIFICATE. 

1.  A  single  exception  taken  to  the  Master's 
certifiMte  allowing  four  interrogatories, 
affirmed  that  **  the  Master  ought  not  to 
have  so  certified,  but  ought  to  haye  die- 
allowed  such  interrogatories."  Held, 
that  in  ord^r  to  succMd  on  the  excep- 
tion, ft  must  be  shewn  that  all  the  four 
interrogatories  were  improper.  Catham 
V.  West,  vol.  1,  p.  880 

2.  All  persons  interested  in  the  Master's 
rejport  are  entitled  to  be  heard  in  support 
or  it,  but  none  but  the  excepting  party 
can  be  heard  against  it.    Boneer  y.  Cb*. 

vol.  4,  p.  879 
8.  A  party  having  obtained  and  served  the 
orAr  nisi  to  confirm  the  Master's  report, 
may  afterwards  file  exceptions  thereto ; 
and  the  time  within  which  this  may  be 
done  is  unlimited  until  the  order  to  con- 
finn  absolute  is  made;  but  it  may  be 
limited  by  an  order  nisi  obtained  by  any 
other  party,  on  the  neglect  of  the- party 
having  the  carriage  of  the  report  iUcA- 
ardton  y.  Horton,  yol.  5,  p.  87 

4.  Exceptions  to  a  certificate  of  good  tide 
held  too  general.    Flower  y.  Hartepp, 

vol.  6,  p.  476 

5.  Whether,  exceptions  will  lie  to  the 
Master's  certificate  of  undue  delay  under 
the  8th  Order  of  June,  1850  (Ord.  xl.  31), 
guare.  The  Attorney-General  y.  The 
Corporation  tf  Chester,        yol.  14,  p.  338 

6.  Exceptions  will  not  lie  to  a  Master's 
repmt  for  not  stating  «  special  dreum- 
stances."  EnoUr.Ceiiee,   y^  16,  p.  82 
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EXCHANGE. 

1.  The  IncloBure  Commiirionen  can,  under 
the  proTitions  of  the  General  Indosure 
Act  (6  fr  •  rUL  t,  118),  autfaorixe  an 
exchange  though  no  iodoeure  is  contem- 
plated, which  will  be  binding  on  persona 
under  legal  disability;  and  under  their 
authority  an  exchange  may  be  effected  by 
parties  having  a  limited  interest  of  com- 
mon socage  tenure  for  lands  of  gavelkind 
tenure  in  different  counties.  3i*Mi  v. 
Lewum,  vol.  20,  p.  269 

2.  Where  under  diis  act,  gavelkind  lands 
in  Kent  are  exchanged  for  common  socage 
in  MiddleteSf  the  tenures  of  the  ex- 
changed lands  are  not  altered,  but  the 
£eaf  lands  remain  of  gavelkind  tenure, 
and  the  Middlesex  lands  of  common  soc- 
age tenure,  (per  the  Master  of  the  Rolls, 
ted  qmar€.)     IbkL 

3.  The  94th  section  of  the  8  &  9  ftel.  c. 
118,  is  confined  to  the  exchanges  in  cases 
of  inclosure  mentioned  in  the  92nd  sec- 
tion*   Ibid, 

4.  The  possible  evils  and  Inconveniences 
arising  from  the  extensive  powers  of  ex- 
change given  by  the  Inclosure  Act  (8  &  9 
Viei,  c.  18)  are  provided  for  bv  the  ap- 
pomtment  of  commissioners,  whose  duty 
It  ii  to  ascertain  and  approve  of  the  pro- 
prie^  of  the  exchanges  before  they  can 
be  effected.    Ibid, 


EXECUTOR. 

[Se€    AdMIIIIST  RATION,     ADMISSION     OP 

Assets,  BaiACB  of  Trust,  Conver- 
sion OF  Assets,  Costs  (Administra- 
tion), Co-TRtJSTBBs'  Liability,  De- 
vastavit, Executor  (Beneficial  In- 
terest), Executor  (Expenses),  Ex- 
ecutor (Indemnity),  Exboutor  (Le- 
UACY  to).  Executor  (Liability), 
Payment  into  Court,  Power  to  sell 
or  Mortoaob,  Retainer  of  Debt, 
Trustee.] 

1.  A.  purchased  a  leasehold  of  B.,  and  paid 
the  purchase-money,  but  no  conveyance 
was  executed.  A.  bequeathed  it  to  B* 
for  life,  with  remainders  over.  J,'9  exe- 
cutor filed  a  bill  against  B.  alone,  for  a 
conveyance  of  the  property  upon  the 
tmsts  of  the  will,  not,  however,  seeking 
to  recover  it  as  assets  for  the  purposes  of 
the  executorship.  Held,  that  the  other 
eettwi  qut  frutU  were  necessary  parties ; 
and,  tembie,  that  such  a  suit  might  be 
maintaiped.     Jotting  v.  Karr, 

vol.  8,  p.  494 

2.  A  testator  bequeathed  a  leasehold  and 
his  residuary  estate  to  his  executors,  on 
trust  for  A.  for  life,  and  afterwards  to  pay 
certain  legacies,  and  the  residue  to  such 
of  three  persons,  D.,  B*  and  F.,  as  should 
be  living  at  J*^  death.  The  executors 
permitted  A,  to  retain  poasenion  of  the 


leasehold  during  her  life,  and  D.,  E,  and 
/*.  executed  a  deed  (which  was  idso  exe- 
cuted by  one  of  the  executors)  whereby 
they  agreed  to  take  as  tenanta  in  com- 
mon: ^.  died.  Held,  that  the  executors 
had  not  oMnnUd  to  tk$  l^gmeiot,  either  by 

{>ermitdng  A,  to  retain  possession  of  the 
easehold,  or  by  the  execution  of  the  deed, 
and  that  the  executors  could  make  a 
good  title  to  the  leasehold.  Attorney' 
G^noral  v.  PotUr,  vol.  5,  p.  164 

8.  After  an  estate  has  been  fully  adminis- 
tered in  this  Court,  the  executor  will  not 
be  permitted,  without  the  leave  of  the 
Court,  to  prosecute  an  action  to  recover 
part  of  the  testator's  property  from  a 
party  to  the  suit.    Ol4fiM  v.  Cobbett, 

vol.  fi,  p.  515 

4.  An  executor  or  administrator  may  not 
only  pledge  or  mortgage  the  assets,  but 
noay  also  give  to  the  mortgagee  of  lease- 
hokls  a  power  to  aell  and  give  valid  re- 
ceipts for  the  purchase-money.  BmaeU 
Y,Plmet»  vol  18,  p.  21 

5.  A  testatrix  by  her  will  appointed  A.  and 
B.  executora  and  trustees  thereof.  By  a 
codicil,  slie  revoked  the  appointment  of 
A,  as  executor  and  appointed  C.  execu- 
tor, and  gave  to  C,  *<  all  the  powers  and 
audiorities  to  enable  him  to  carry  out  the 
trusts  of  her  will  as  were  ^ven  by  the 
will  to  A."  The  testatrix  therebv  also 
deelared  her  intention  to  be  that  the  co- 
dicil should  only  "  afiect  the  appointment 
of  A»  as  executor  of  her  wiU."  Held, 
that  B,  and  C.  were  executors  and  A,,  B. 
and  C.  trustees  of  the  will,  fforiey  v. 
fForUff.  vol.  18,  p.  58 

6*  The  personal  representatives  are  the 
proper  parties  to  sue  to  recover  the  as- 
sets, and  parties  interested  in  the  estate 
will  not  be  allowed  to  sue  for  that  purpose, 
unless  it  be  satisfactorily  shewn  that  as- 
sets exist  which  might  be  recovered,  and 
which,  but  for  such  suit,  would  probably 
be  lost  to  the  estate.  Stainton  v.  The 
Carron  Company  and  Others, 

vol.  18,  p.  146 

7.  Sembie,  that  a  power  of  selection  given 
to  the  original  executors  ceased  upon 
their  death.    Forbes  v.  Forbes, 

vol.  18,  p.  552 

8.  Upon  assentinff  to  a  specific  bequest 
given  to  them  in  trust,  executors  forth- 
with become  trustees.    Die  v.  Bufford, 

vol.  19,  p.  409 

9.  A  testator  died  in  1829;  part  of  his 
assets  consisted  of  a  promissory  note  for 
100/.  of  five  persons.  All  interest  on  it 
was  paid  down  to  1837>  but  by  whom  it 
did  not  appear.  In  1837,  the  executor 
took  the  note  of  one  of  the  five  for  the 
1002.,  and  interest  was  paid  until  1842. 
Subsequently  nothing  was  done,  and  the 
debt  became  barred  by  the  statute.  Held, 
that  the  taking  the  second  note  was  equi- 
valent to  payment  of  the  first,  and  the 
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executor  was   charged  with    the    100/. 
Sparlt€9  ▼.  RettaL  vol.  22,  p.  587 

10.  One  of  several  executors  may  settle  an 
account  with  a  person  accountable  to  the 
estate,  and  in  the  absence  of  fraud  the 
settlement  will  be  binding  on  the  others, 
though  dissenting.    SmUh  ▼.  EoeretL 

▼ol.  27,  p.  446 

1 1 .  The  Plaintiffs,  who  were  nominated  ex- 
ecutors in  a  Scotch  will,  obtained  ex  parte, 
in  Scotland,  a  confirmation  of  the  nomi- 
nation, and  afterwards  procured,  as  of 
course,  the  seal  of  the  Probate  Court  in 
England  thereto.  They  then  sued  some 
debtors  of  the  testator  in  this  Court  Held, 
that  the  pendency  of  proceeding's  in  Scot" 
land  for  a  reduction  of  the  confirmation 
was  no  defence,  and  the  Defendants  were 
ordered  to  pay  to  the  Plaintiffs  the 
amount  due  to  the  testator's  estate.  C^m- 
ming  ▼.  Fraser.  vol.  28,  p.  614. 

12.  An  executor,  under  a  bondjide  belief, 
that  on  the  true  construction  of  the  will 
they  were  entitled  thereto,  sold  out  stock, 
retained  one>third,  and  paid  two-thirds 
to  the  co-executors.  It  having  been  de- 
clared in  the  suit  that  the  next  of  kin 
were  entitled  to  this  fund,  and  that  the 
executor  was  bound  to  restore  it.  Held, 
that  he  was  only  liable  to  pay  interest  on 
the  one-third  retained  by  himself.  Salt^ 
marth  v.  Barrett,  (No.  2.)  vol.  81,  p. 849 

13.  An  executor  being  surety  for  his  testator, 
paid  the  debt  after  the  testator's  death. 
Held,  that  he  had  a  right  to  retain  his 
debt  in  preference  to  the  other  creditors 
of  equal  degree.    Boyd  v.  Brooke, 

vol.  84,  p.  7 

EXECUTOR    (BENEFICIAL   IN- 
TEREST). 

ISee  Executor  (Legact  to).] 

1.  A  testator  appointed  A,  and  B.  his  exe- 
cutors, and  he  gave  them  all  his  personal 
estate,  *'  that  is  to  say,  for  you  to  pay  all 
as  follows."  He  then  gave  several  lega- 
cies, and  afterwards  said,  "  I  wish  all  this 
to  be  paid  in  six  months  after  my  death." 
Held,  under  the  1  Will,^,  c.  40,  that  the 
executors  did  not  take  the  unexhausted 
residue  beneficially,  but  in  trust  for  the 
next  of  kin.    Love  v.  Oate.   voL  8,  p.  472 

2.  Parol  evidence  is  now,  since  1  fFilL  4, 
c.  40,  inadmissible  to  shew  that  the  tes- 
tator intended  his  executors  to  take  the 
residue  beneficially.    Ibid, 

3.  Where  a  betJUest  is  made  by  A,  to  the 
executors  of  B.,  such  executors  hold  it  in 
trust,  and  to  be  administered  as  part  of 
B.'s  assets.  The  persons  who  take  it 
beneficially  take  as  cettuis  que  trutt,  and 
and  not  as  pertonm  deeignata,  and  it  may 
belong  either  to  the  creditors,  or  the  pe- 
cuniary or  residuary  legatee  or  next  of 
kin  of  B.|  according  to  the  circumstances. 
Long  V.  Watkhmn,  vol.  17,  p.  471 


4.  Under  the  old  law,  prior  to  the  1  WtU.  4, 
c.  40,  the  gift  of  a  legacy  to  the  wife  of 
the  executor  does  not  ]^revent  his  taking 
the  undisposed  of  residue  beneficially. 
Fruer  v.  Bouquet.  vol.  21,  p.  S3 

6,  A  testatrix  gave  « to  her  executors,  J, 
and  &.,"  her  residuary  estate.  By  a 
codicil  she  appointed  C.  executor,  *<  as  if 
he  had  been  named  executor  and  trustee 
in  the  will."  Held,  that  C.  took  no  share 
in  the  residue.    Hillertdon  v.  Gtom. 

vol.  21,  p.  518 

6.  A  tesUtor,  by  his  will,  said:—*'  I  make 
H.  C.  J,  my  whole  and  sole  executor  of 
all  the  various  properties  I  may  be  in 
poasession  of  at  my  death  :  M,  C,  not  to 
be  forgotten,  if  she  holds  the  same  posi- 
tion at  my  decease."  Held,  that  under 
the  1  Will.  4,  c.  40,  the  executor  was  a 
trustee  of  the  residue  for  the  next  of  kin. 
Juler  V.  Juler.  vol  29,  p.  34 

7.  A  testator  gave  legacies  of  nineteen 
guineas  to  each  of  his  executors,  and  he 
bequeathed  his  residue  to  them  "abso- 
lutely," charged  with  certain  legacies. 
He  also  authorized  them  to  deduct  their 
costs,  charges  and  expenses  out  of  say 
part  of  his  estate.  Held,  that  the  execu- 
tors were  trustees  of  the  residue  for  the 
next  of  kin.     Saltuusrek  v.  Barrett. 

voL  29,  p.  474 


EXECUTOR  (EXPENSES). 
[See  Trustee  profiting  bt  Trost.] 

1.  An  executor,  upon  transferring  stock  to 
a  legatee,  paid  one-sixteenth  per  cent,  to 
a  stock  broker  for  identifying  him  at  the 
bank.  He  was  allowed  the  payment  in 
passing  his  accounts.    Jonee  v.  Powell. 

vol.  6,  p.  488 

2.  A  planter  in  India  obtained  advances 
ft'om  his  agents,  who,  by  custom,  were 
entitled  to  a  commission  on  their  ad- 
vances, and  on  the  produce  of  the  sales 
of  the  crop.  The  planter  died,  and  his 
executors  sold  the  factory,  and  g^t  in  the 
crop,  and  remitted  them  to  the  agents, 
who  sold  the  latter,  and  accounted  to  the 
executors  for  the  balance,  after  deduct- 
ing the  amount  due  to  them.  Held,  that 
the  executors  were  entitled  to  five  per 
cent  {Indian  commission)  on  the  gross 
proceeds  of  the  factory  and  crop.  Mai' 
thewt  V.  Bagthaw,  vol.  14,  p*  123 

3.  A  testator  declared  trusts  relating  to  bis 
real  and  personal  estate,  and  gave  bis 
personal  estate  to  trustees,  in  trust  to  set 
apart  and  invest  a  suflScient  fund  to  pay 
his  debts,  legacies,  funeral  expenses,  ex- 
penses of  proving  his  will  **  and  the  exe- 
cation  tf  the  trueu  thererfi"  Held,  that 
the  "expenses  in  the  execution  of  the 
trusts  of  the  will"  were  limited  to  those 
properly  payable  by  the  executors,  in 
their  character  of  executors  alone^  and 
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therefore  that  the  costs  of  executing  the 
truBts  of  the  various  real  estates  fell  on 
the  eeMluMs  que  trusts.  Lord  Brougham  v. 
Lord  mmam  PouUtt.         vol.  19,  p.  119 

4.  An  executor  will  not  he  allowed  the 
charges  of  his  solicitor  for  doing  things 
which  the  executor  ought  strictly  to  have 
done  himself.  Httrbm  v.  Darby,  (No.  1.) 

vol.  28,  p.  825 

5,  A  testator  died  in  Jugust,  1861,  and  his 
ezecntors  remitted  to  their  solicitor  80/. 
to  obtain  probate  and  25i,  to  pav  legacy 
duty.  The  solicitor  became  bankrupt  in 
NooombeTf  1861,  and  the  money  was  lost 
The  Court  allowed  the  executors  the  SOL, 
but  not  the  251,  the  latter  advance  being 
premature,  the  legacies  not  having  yet 
(1863)  been  paid.    Castle  v.  Warland, 

vol.  82,  p.  660 


EXECUTOR  (INDEMNITY). 

[See  Payment  (of  Debts  and  Le- 
gacies).] 

1.  Executors,  whose  testator  died  in  1827, 
advertised  for  persons  having  claims  or 
demands  on  the  estate  of  their  testator, 
snd  having  provided  for  all  that  ap- 
peared, they,  in  1829,  distributed  the 
esmte  amongst  the  legatees  and  took  from 
^em  an  indemnity.  A  demand  previ- 
ously unknown  boUi  to  the  claimant  and 
the  executors  was  made  asainst  the  es- 
tate in  1836,  and  a  bill  filed  to  enforce  it. 
Held,  that  if  the  claim  were  valid,  die 
executors  were  still  personally  liable  to 
the  Plaintiff.    HUl  v.  Gomme, 

vol.  1,  p.  540 

2.  A  testator  held  long  leaseholds,  some  as 
original  lessee  and  others  as  assignee. 
They  were  sold  in  the  suit  Held,  that 
the  executors  were  entitled  to  be  indem- 
nified against  the  eventual. breaches  of 
the  covenants,  either  by  a  retainer  in 
Court  of  apart  of  the  assets,  or  by  a  se- 
curity of  the  legatees  to  refund.  Dohson 
V.  Gsrpenlcr.  vol.  12,  p.  870 

S.  A  reference  was  in  such  case  made  to  the 
Master  to  ascertain  what  liabilities  the 
estate  might  be  subject  to,  in  respect  of 
the  oovenantB,  and  what  amount  ought  to 
be  set  apart,  with  liberty  to  the  legatees 
to  propose  a  proper  security.    Ibid, 

4.  An  executor  fairly  stating  the  foots,  and 
psying  over  the  assets  under  the  direction 
of  the  Court,  in  an  administration  suit, 
IS  fully  indemnified  against  all  existing 
or  contingent  demands  on  the  estate. 
Waller  v.  Barrett  vol.  24,  p.  413 

5.  Principles  on  which  the  Court  acts  in 
giving  an  indemnity  to  executors  against 
Uie  outstanding  leasehold  covenants  of 
their  testators.    Ibid, 

6.  Executors  held,  under  the  circumstances, 
entitled  to  no  further  indemnity  against 
the  leasehold  covenaAts  of  the  testator 


than  the  recognixanee  of  the  parties  be- 
neficiaUy  entitled  to  his  estate.     Waller ' 
V.  Barrett.  vol.  24,  p.  413 

7.  A  fund  set  apart  in  1857  to  answer  lia- 
bilities of  an  intestate's  estate  in  respect 
of  leasehold  covenants  was  distribute  in 
1865  amongst  the  neit  of  kin,  it  appear- 
ing that  all  the  leases  had  -  either  heen 
sold  or  surrendered,  and  the  statute  22  & 
28  Viet,  o.  S6,  s,  27,  having  passed  in  the 
meantime.    Reilty  v.  Reilly, 

vol.  84,  p.  406 

8.  When,  after  a  decree  directing  a  legal 
personal  representative  to  admit  assetq 
or  account,  ne  pays  debts,  he  will  be  al- 
lowed them,  though  the  estate  should 
prove  deficient.  But  when  such  a  pay- 
ment is  made  after  a  decree  for  the  admi- 
nistration of  the  estate  the  rule  is  other- 
wise.    George  v.  George,     voL  35,  p.  350 

EXECUTOR  (LEGACY  TO). 

[See  Executor  (Beneficial  Interest).] 

1.  A  testator  appointed  A.  B.  and  C,  D, 
trustees  and  executors  of  his  will.  By  a 
codicil,  he  bequeathed  to  each  of  the 
trustees  named  in  his  will  the  sum  of 
5,0002.,  on  condition  that  he  accepted  the 
trusts  thereof.  By  a  subsequent  codicil, 
he  revoked  all  that  part  of  his  will  which 
related  to  C,  D.,  and  requested  £.  F,  **  to 
undertake  and  fulfil  the  same  purposes 
and  intentions,  and  on  the  same  condi- 
tions, for  the  effecting  of  which  he  had 
appointed  the  said  C,  D,  By  a  subse- 
quent codicil  he  revoked  the  appointment 
of  A,  B.  and  C,  D,  as  trustees  and  exe- 
cutors, and  all  legacies  to  them,  and  he 
nominated  E,  F,  executor  and  trustee 
thereof.  Held,  that  B,  F.  was  entitled  to 
the  legacy  of  5,000A    Radbum  v.  Jerois, 

vol.  8,  p.  450 

2.  A  testator  appointed  A,  and  B.  execu- 
tors, and  after  giving  certain  legacies  he 
gave  A,  500^  and  B,  500/.  The  execu- 
tors renounced.  Held,  that  they  were  not 
entitled  to  their  legacies.  Calvert  v.  Leb- 
bon,  vol.  4,  p.  222 

3.  An  aged  executor,  who  was  incapable  by 
bodily  and  mental  infirmity  of  proving 
the  vnll.  Held,  not  entitled  to  a  legacy 
given  by  the  testator's  will  to  him  as  exe- 
cutor.    Hakbury  v.  Spooner, 

vol,  5,  p.  680 

4.  A  bequest  of  an  annuity  to  an  executor 
for  his  trouble  in  the  conduct  and  ma- 
najB^ment  of  the  testator's  affairs,  has  no 
priority  over  other  legacies,  in  case  of  a 
deficiency,  and  it  roust  abate.  Duncan  v. 
Watts,  vol.  16,  p.  204 

5.  One  of  two  executors,  to  whom  a  legacy 
was  bequeathed,  renounced  in  1853,  but 
afterwards,  in  1859,  he  retracted  and 
proved  the  will.  An  administration  suit 
was  subsequently  instituted  against  him 
as  executor,  and  it  appearing^  that  the 
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estate  had  not  been  adminietered  when 
the  executor  proved,  he  was  held  entitled 
to  his  iegaey,  but  with  interest  only  from 
the  time  of  proying<   Amgirmamn  ▼.  Ford. 

yol.  29,  p.  849 
6.  Bequest  to  an  ezeeutor  for  his  trouble. 
Held,  not  payable,  he  haYiai;  been  pre- 
yented  by  severe  illness  from  proving  the 
will  and  from  ever  acting.  Re  Hawkin's 
Trust*  Tol.S3,p.  670 


EXECUTORY  TRUST. 

1.  Trusts  in  a  will  held  not  executory  so  as 
to  alter  the  construction  as  arising  on  an 
executed  trust.    Franks  v.  Prtcs. 

vol.  8,  p.  182 

2.  By  marriage  articles,  a  husband  cove- 
nanted, in  consideration  of  his  wife's 
portion,  to  settle  an  estate  to  his  own 
use,  and  after  his  decease  to  the  use  qf 
his  heirs  on  the  body  qf  his  intended  wtfet 
and  for  want  of  such  issue  to  his  own 
right  heirs  for  ever.  The  articles  did  not 
express  an^  further  intention  of  providing 
for  the  children  of  the  mamage,  and 
made  a  provision  for  the  intended  wife 
in  lieu  qf  dower.  No  settlement  was  ex- 
ecuted ;  and  the  husband  mortgaged  the 
estate,  and  at  the  same  time  ddivered 
the  articles  to  the  mortgagee.  Held,  on 
his  death,  that  under  the  articles,  he  was 
entitled  to  a  life  estate  only,  and  that  the 
mortgagee  took  with  notice,  and  could 
not  therefore  hold  as  against  the  issue  of 
the  marriage.    Demies  v.  Dairies. 

vol.  4,  p.  54 

3.  A  testator,  by  his  will,  gave  real  and 
personal  property  to  his  daughter  A, 
absolutely ;  but  by  a  codicil  made  subse- 
quent to  her  marriage,  he  directed  that 
*'  it  should  be  settled  to  the  exclusion  of 
her  present  or  any  future  husband,  that 
the  same  might  belong  to  her  during  her 
life,  and  be  secured  for  the  benefit  of  her 
children  equally  after  her  death,  so  that 
the  issue  of  any  such  child  dying  in  her 
lifetime  might  take  his  or  her  parent's 
share ;"  and,  in  default  of  such  children 
or  other  issue,  over.  Held,  that  the 
property  must  be  settled  in  trust  for  A. 
for  life,  to  her  separate  use,  without 
power  of  anticipation ;  and,  after  her  de- 
cease, upon  trust  for  such  of  her  children 
as  should  survive  her,  and  for  the  issue 
living  at  her  death  of  such  of  her  children 
as  should  not  survive  her,  equally,  as 
tenants  in  common,  the  issue  to  take  j^r 
stirpes,  but  inter  se  equally  as  tenants  in 
common.     Turner  v.  Sargent. 

vol.  17,  p.  £15 

4.  That  there  should  be  limitations  in  the 
nature  of  cross-remainders  in  favour  of 
such  of  the  children  and  issue  as  should 
survive  A.  in  respect  of  the  share  of  any 
child  dying  in  her  lifetime  without  leav- 


ing issue,  and  in  respect  of  the  shave  of 
any  issue  of  any  child  similarly  dying. 
Turner  v.  Sargeni.  vol.  17,  p.  515 

5.  That  the  realty  should  be  settled  as 
realty;  and  as  the  testator,  hv  simply 
durecting  a  settlement,  must  have  in- 
tended, vrith  powers  of  leasing  and  tale 
and  exchange,  and  with  a  receipt  dauie ; 
and  that  the  settlement  should  conti^in 
provisions  for  Bnintenance,  education 
and  advancement,  and  power  to  appoint 
new  trustees.    Ibid. 

6.  To  save  expense,  the  Court  declared  tihe 
construetion  of  executory  mazriage  ar- 
ticles, instead  of  directing  a  setuement 
to  be  executed  in  conformity  therewith. 
Bt/am  V.  Byam,  vol.  19,  p.  58 

7.  By  the  2nd  clause  of  marriage  articles, 
it  was  agreed,  that  a  sum  should  be 
settied  on  the  wife  (not  stating  how), 
and  the  husband  renounced  his  marital 
right  over  it  during  the  coyerture.  The 
4th  clause  provided,  that  in  case  of  her 
death  leaving  issue,  it  should  belong  to 
the  husband  and  children  successively; 
the  5th  gave  her  a  power  of  appointment, 
if  she  died  without  issue;  and  the  6th 
provided,  that  the  income  should  '*  m  all 
cases,*'  belong  to  the  husband  during  his 
life.  There  was  no  ezprese  life  estate 
given  to  the  wife.  Held,  first,  that  the 
6th  clause  being  repognaot  wiih  the  2nd 
dause,  the  hosband's  life  interest  was 
postponed  until  the  death  of  his  wife ; 
and,  secondly,  that  the  wife,  by  implica- 
tion, took  an  immediate  life  estate  to  her 
separate  use.    Ibid» 

7<i.  A  finther  directed  a  ftind,  given  to  his 
daughter,  to  be  settled  '*upon  her  and 
her  issue,"  so  that "  the  same  might  not 
be  liable  or  subject  to  the  debts,  control 
or  engagements  of  any  husband^'  whom 
she  might  happen  to  marry  during  her 
lifetime.  Held,  that  the  settlement 
ought  to  give  the  daughter  a  power  of 
appointment  by  will  in  defisult  of  issue. 
Stanley  y.  Jaekman,  vol.  28,  p.  450 

8.  Form  of  settlement  in  snch  a  case. 
Ibid. 

9.  A  testator  empowered  his  trustees  to 
purchase  freeholds  **to  the  amount  of 
1,5002.  of  his  personal  estate,  for  the  use 
of  A*  during  life,  and  then  divided  among 
his  issue,  if  any."  Held,  that  this  was 
executory,  and  that  A.  took  for  life,  with 
remainder  to  his  children  as  tenants  in 
common  in  tail,  with  cross-remainders 
between  them  in  tail  with  an  ultimate 
reversion  in  fee  to  A.  Hmdwen  v. 
Hadwen.  vol.  23,  p.  551 

10.  A  testator  devised  to  trustees,  to  the  use 
of  eight  persons  successively  for  life,  and 
afterwards  in  trust  to  convey  to  all  the 
sons  and  daughters  of  the  eight  who 
should  be  then  living,  and  the  heirs  of 
their  bodies  "respectively,  in  a  due 
course  of  entail ;"  and  he  empowered  his 
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aster  to  cut  down  the  estatei  of  children 
"thereafter  bom"  of  the  eight  to  life 
estetee.  The  Plaintiff  was  a  child  of  one 
of  the  eight  hora  at  the  date  of  the  will. 
Held,  that  though  the  trust  was  execu- 
tory, she  was  tenant  in  tail,  and  not 
tenant  fat  life.    ilendaU  ▼.  Dmkl, 

▼ol.  24^  fK  193 
11.  A  testator  devised  his  estate  to  his  ne- 
phews tat  life,  with  remainder  to  their 
nist  and  other  sons  in  tail,  suooessivelj, 
and  he  required  the  eldest  nephew,  on 
becoming  seised  of  another  estate  (£l»- 
eoinsUre),  to  oonTey  it  unto  ''  the  nest  in 
age  of  hk  ssid  nephews  and  his  heirs 
nule,  nnder  the  like  limitations  and  re- 
strictions as  were  contained  in  the  will  as 
to  the  testator's  own  estate."  After  the 
testator's  deadi,  his  eldest  nephew  being 
seised  of  the  LitieolnMkire  estate,  but  (as 
was  held)  nnder  no  liability  to  settle  it, 
couTeyed  it  to  trustees,  upon  the  uses 
upon  which  it  "  should  be  conveyed,  in 
compliance  with  and  in  conformity  to 
the  proviso"  eontained  in  the  testator's 
will,  "  and  the  terms,  spirit,  true  intent 
snd  meaning  of  the  same."  Held,  that 
the  deed  must  be  construed  as  if  asetde- 
ment  had  been  executed  under  the  Court, 
and  that  under  the  deed,  the  seoond 
nephew  took  an  estate  for  life  only. 
IFeteffliy  t.  Omwd,         vol.  29,  p.  821 


EXHIBITS. 

l^Se€  Affidavits.] 

A  party  proved  exhibito  by  two  wit- 
nesses. Held,  that  he  was  not  on  that 
aeeount  to  be  charged  with  the  costs ; 
for  in  equity  such  a  proceeding  may  be 
BmrckeU  v.  GUes. 

vol.  11»  p.  34 


EXONERATION. 

[See  MoxTQAOB  (Exoneration),  Order 
or  Assets.] 

1.  The  tsetator  mortgaged  two  estates  by 
demise:  he  specifics&y  devised  one  of 
them  (the  Bluntden),  while  the  other 
(the  M^rMtm)  descended  on  his  heir; 
and- he  devised  all  his  estates  (except  the 
Bltmtd9n  and  Martion),  and  bequeathed 
his  personal  estate  to  his  heir,  subject  to 
the  payment  of  hb  debts.  The  heir 
sfterwards  covenanted  to  exonerate  the 
Bkmiden  estste  from  the  mortgage,  and 
he  subsequently  joined  in  a  deed,  where- 
by, with  the  Goneuirence  of  the  mort- 
gagee, who  was  sstisfied  that  the  Martton 
estate  waa  a  sufficient  security,  the  term, 
as  to  the  MaraUm  estate  alone,  was  trans- 
feiTcd  to  trustees  to  secure  the  mortgage 


money.  The  heir  by  his  wHl  devised  the 
MarttoH  estate  specifically,  upon  certain 
trusts,  and  he  gave  all  hii  other  real 
and  personal  estate  te  hia  eldest  son, 
"subject  to  the  payment  of  his  debts  and 
the  fulfilment  of  idl  his  eontraota  and 
obligationa."  Held,  that  the  devisees  of 
the  Marsiam  estate  took  it  subject  to  the 
mortgage,  and  were  not  entitled  to  have 
it  exonerated  out  of  the  personal  estate 
of  the  second  testator.  2%s  Earl  t/  lU 
ekukr  v.  The  Earl  t/  Osmareos. 

voL  1,  p.  209 

2.  Personalty  exonerated  from  pavment  of 
mortgage  debt,  by  a  devise  of  the  mort- 
gaged  estate  to  J.,  '*  he  paying  the  mort- 
gage thereon."     Lo^khari  v.  Hardf, 

voL  9,  p.  379 

3.  A  testator  devised  all  his  real  property 
to  trustees,  upon  trust,  in  the  first  place, 
subject  to  the  pavment  of  his  funeral 
expenses,  of  any  debts,  and  of  the  an- 
nuities and  pecuniarv  legacies  Aerein* 
after  bequeathed,  for  his  son  for  Ufe,  &c. 
&c.  And,  after  giving  certain  annuities 
and  levies,  and  after  giving  his  furni- 
ture, wines,  and  stores  to  his  wife  for  life, 
and  an  annuity  of  4402.,  out  of  his  real 
and  personal  estate,  he  bequeathed  to  his 
son  *'  all  his  personal  property,  after  his 
mother's  decease,  except  some  plate." 
Held,  that  the  persons!  estate  was  not 
exonerated  from  the  payment  of  the 
debts,  &C.     Oiueky  v.  An$trmthtr, 

vol.  10,  p.  458 

4.  A  testator  had  mortgaged  his  estate  5. 
By  his  will,  he  directed  his  debts,  odier 
than  the  mortgage,  to  be  paid  out  of  a 
specified  part  of  his  personal  estate ;  he 
recited  his  intention  of  forthwith  paying 
off  a  great  part  of  the  mortgage  debt,  and 
he  directed  that  '*  the  balance"  of  such 
mortgage  should  be  paid  by  sale  of  timber 
on  the  S.  estate.  He  made  no  bequest 
of  his  general  personal  estate.  Held, 
that  the  mortgage  was  peyaUe  first  out 
of  the  general  personal  estate ;  secondly, 
out  of  the  descended  real  estate;  and, 
thirdly,  out  of  die  timber  money.  Lcmax 
V.  Lomaa.  vol.  12,  p.  285 

5.  A  testator  gave  several  life  annuities, 
one  of  which  was  (expressed  in  the  alter- 
native), either  101.  a  year,  or  6k  and  a 
tenement  (part  of  the  S.  estate),  and  he 
charged  them  all  on  the  N.  estate.  Held, 
that  all  the  annuities  were  charged  ex- 
clusively on  that  estate.    /Ud. 

6.  A  testator  charged  his  freehold  here- 
ditaments and  money  in  die  ftinds  with 
an  annuity  due  from  him  on  bond  to  A,, 
and,  subject  to  the  payment  of  the  said 
annuity,  he  devised  and  bequeathed  the 
same  to  B.  He  then  ffave  we  residue  of 
his  real  and  personal  esute,  <*  subject 
as  to  his  personal  estate  to  the  payment 
of  his  debts  and  legacies,"  to  a  Held, 
that  the  general  personal  eitete  was  not 
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axonerated  from  the  payment  of  this  an- 
nuity.   Quennell  ▼.  Turner. 

vol.  13,  p.  240 

7.  Devise  to  A.,  6.  and  C.  of  real  and  per- 
sonal estate,  upon  trust,  to  pay  debts 
and  then  the  legacies  bequeathed  by  any 
codicil,  and  the  residue  to  A»,  B»  and  C, 
her  executors.  By  a  codicil  the  testatrix 
devised  her  Fradtteell  estate  to  her  sister 
for  life,  and,  after  her  deaA,  to  be  sold 
for  the  payment  of  legacies;  and  die 
then  bequeathed  legacies  to  a  consider- 
able amount.  Held,  that  the  personal 
estate  was  not  exonerated,  so  as  to  make 
the  Fradswell  estate  primarily  applicable 
to  the  payment  of  the  legacies.  fFhieldon 
▼.  Spode,  vol.  15,  p.  537 

8.  A  testator,  by  a  testameotary  paper  not 
admitted  to  probate,  but  held  effectual  as 
regarded  his  real  estate,  directed  his 
trustees,  to  whom  he  had  devised  his 
real  estate,  in  the  first  place,  out  of  the 
rents  and  profits  of  his  said  estate,  to  pay 
all  his  just  debts,  funeral  and  testamentary 
expenses,  and  all  costs,  &c.  Held,  that 
this  not  only  charged  the  real,  but  exo- 
nerated the  personal  estate.  Plenty  v. 
West.  vol.  16,  p.  173 

9.  The  testator  bequeathed  certain  pecu- 
niary legacies,  and  gave  his  leasehold 
estates  to  his  executors  to  sell  and  apply 
the  proceeds  in  part  payment  of  the 
legacies.  Held,  that  the  leaseholds  were 
to  be  applied,  as  far  as  they  would  extend, 
in  payment  of  the  legacies,  and  that  the 
denciency  was  to  be  paid  out  of  the 
personal  estate.    Bunting  v.  Marriott. 

vol.  19,  p.  168 

10.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  and  directed  them  to 
pay  the  income  to  his  wife  for  life,  and 
after  her  death,  to  sell  his  real  estate, 
"and  out  of  the  money  to  arise  there- 
from, in  the  first  i^ace,"  to  pay  to  A.,  B. 
and  C.  the  following  sums  (specifying 
them),  and  upon  trust  to  invest  *'the 
remainder  of  the  money  to  arise  from 
such  sale,"  and  stand  possessed  thereof 
and  of  his  personal  estate,  in  trust  to  pay 
certain  annuities,  and  he  gave  the  residue 
to  the  Plaintiff.  Held,  by  the  Master  of 
the  Rolls,  that  the  bequests  to  J.,  if.  and 
C.  were  payable  solely  out  of  the  real 
estate,  but  the  decree  was  varied  by  the 
Lords  Justices.    Fream  v.  Dowling. 

voL  20,  p.  624 

11.  Two  estates,  A.  and  B.,  were  subject  to 
the  same  mortgage.  The  owner,  on  the 
marriage  of  his  son,  settled  A.  in  strict 
settlement,  and  the  trustees  were  em- 
powered "  from  time  to  time,  when  and 
as  occasion  should  require,"  to  sell  any 
part  of  A.,  and  pay  off  the  mortgage,  so 
as  to  exonerate  d.  The  owner  after- 
wards mortgaged  B.  to  the  Plaintiff,  but 
without  any  express  mention  of  the  ex- 

.    oneration  clause.    The  Plaintiff  having 


filed  a  bill  to  enSatee  the  exoneration 
clause,  without  making  the  trustees  of 
the  settlement  parties,  it  was  dismissed, 
with  costs.    Rooke  v.  Lord  Kensington. 

voL  21,  p.  470 

12.  The  time  for  exercising  the  trust  for 
sale  would  seem  to  be,  when  the  B. 
estate  would  be  made  liable  to  pay  the 
charge  on  the  A.  estate.    IMd, 

13.  A  testator  devised  an  estate  (X.)  to 
trustees,  upon  trust  to  raise  (in  aid  of  his 
personal  estate)  sufficient  to  satisfy  his 
debts  and  the  mortgages  on  his  estate 
(  F.),  which  he  devised  to  his  daughters ; 
and  he  declared  that  the  incumbrances 
on  F.  should  be  payable  out  of  X  "in 
exoneration  of"  Y.  On  the  testator's 
death,  the  real  estate  (Z.)  descended 
to  his  heir  at  law.  Held,  that  as  be- 
tween X.  and  Z.,  the  former  was  pri- 
marily liable  to  pay  the  mortgage  and 
other  debts.    PhUUps  v.  Parry. 

voL  22,  p.  279 

14.  A  testator  bequeathed  his  personal 
estate  to  his  wife,  "  discharged  from  the 
payment  of  his  debts."  He  then  devised 
his  real  estate  in  HerrfordsMre  in  trust 
to  sell  and  pay  "  all  his  just  debts,  funeral 
and  testamentary  expenses"  in  exonera- 
tion of  his  personal  estate,  and  he  devised 
his  real  estates  in  Norfolk,  without  any 
expressed  trust,  for  payment  of  bis  debts. 
The  produce  of  the  Herefordshire  estates 
being  insufficient  to  pay  the  debts.  Held, 
that  the  Norfolk  estates  were  next  liable 
to  pay  them  in  exoneration  of  the  per- 
sonal estate.     Young  v.  Yomu. 

vol  26,  p.  ^22 

15.  A  testator  bequeathed  certain  personal 

Sroperty  to  his  wife  specifically,  and  he 
evised  his  real  and  personal  property  to 
trustees  for  sale,  and  out  of  the  produce, 
in  the  first  place,  to  pay  his  debts,  funeral 
expenses  and  legacies ;  and,  in  the  next 
place,  to  invest  the  surplus ;  and,  subject 
to  the  trusts  aforesaid,  to  pay  the  income 
to  his  wife  for  life,  with  remainder  over. 
By  a  codicil,  he  gave  all  his  personal 
estate  to  his  wife.  Held,  that  the  widow 
was  entitled  to  the  personal  estate  ex- 
onerated from  the  debts  and  legacies, 
and  that  they  were  primarily  charged 
on  the  real  estate.    Lance  v.  Aglionhy. 

vol.  27.  p.  65 

16.  Personal  estate  held  exonerated  from 
the  payment  of  the  legacies  and  annuities 
bequeathed  by  a  wiU.    Ion  v.  Ashton. 

vol.  28,  p.  879 

17.  A  testator  '<  bequeathed"  legacies,  and 
"devised  and  bequeathed  annuities  or 
rent-charges,"  and  he  charged  them  on 
a  real  estate,  and,  subject  thereto,  he 
devised  that  real  estate  to  A.  He  dealt 
similarly  with  another  real  estate.  And 
he  bequeathed  his  personal  estate  in 
trust  to  pay  his  debts  and  certain  spe- 
cified expenses,  and  to  pay  the  rest  to  a 


GENERAL  INDEX. 


177 


charity.  Held,  that  the  annuities  and 
legacies  were  charged  on  the  real  estate, 
and  that  the  personal  estate  was  exone- 
rated.   Ion  ▼.  Askton.         Yol.  28,  p.  379 

18.  Specific  bequest  of  personalty  to  trus- 
tees for  certain  persons,  *'  subject  to  the 
provisions  hereinafter  made"  Then 
followed  a  proviso,  that  these  trust  funds 
'*  should  be  liable  to  and  applicable," 
by  the  trustees,  to  the  payment  of  the 
debts,  &c«  There  was  a  residuary  be- 
quest to  other  persons.  Held,  that  the 
specific  legacy  was  primarily  liable  to 
the  payment  of  the  debts,  &c  Webb  ▼. 
D*  Beammism.  vol.  31,  p.  578 

19.  A  testator  directed,  that  after  payment 
of  hia  debts,  all  his  money  should  be 
divided  between  his  three  children.  All 
his  other  personal  property  he  devised  to 
his  eldest  son.  Held,  that  the  debts 
were  primarily  payable  out  of  the  money 
specifically  bequeathed.  Fernon  v.  Earl 
Mamvert.    (No.  2.)  vol.  31,  p.  623 

20.  Personal  estate  held  exonerated  from  the 
payment  of  "funeral  and  testamentary 
expenses  and  debts."  Oilbertwn  v. 
GUberUmu  vol.  34,  n.  864 

21.  A  testator  bequeathed  his  leasehold  and 
personal  property  (except  plate)  to  his 
wife  ahaoliitely,  and  he  devised  his  real 
estate  in  trust  to  sell,  and  out  of  the 
produce  to  pay  **  his  funersl  and  testa- 
mentary expenses  and  debts/'  and  to 
invest  *'  the  residue  "  and  pay  the  inoome 
to  his  wife  for  life,  with  remainders  over. 
Held,  that  the  "  funeral  and  testamentary 
expenses  and  •  debts "  were  primarily 
payable  out  of  the  produce  of  the  real 
estate.    Ibid, 


EXPECTANCY. 

Real  and  personal  property  were  given  to 
the  eldest  son  of  A.  who  should  be  living 
at  his  decease  and  attain  twenty-one. 
The  income,  after  twenty-one  years'  ao- 
comnlation,  was  given  *'  to  the  person 
for  the  time  being  entitled  in  immediate 
expectancy"  to  the  property.  At  the 
end  of  twenty-one  years  A,  was  living  and 
bad  children,  who  were  all  minors.  Held, 
that  the  eldest  minor  was  entitled  to  the 
income  until  A,*n  death.  Weatear  v. 
Wniear.  vol.  21,  p.  328 


EXTRINSIC  EVIDENCE. 
[Sm  Parol  Evidence.] 

FAMILY. 

[Set  Crildrem.] 

TOli.  XXXVI — 1. 


FARMING  STOCK. 
[See  Description  op  Gipt.] 

FATHER  AND  CHILD. 

[See  Purchase  bt  Father  in  Name  op 
Son,  Undue  Influence.] 

FEES. 
[See  Costs,  Debt.] 

1.  Commissioners  for  the  examination  of 
witnesses,  restrained  from  prosecuting  an 
action  at  law  for  the  recovery  of  their 
fees,  and  a  reference  made  to  the  Master 
to  ascertain  what  was  due  to  them. 
Ambrose  v.  Dunmow  UnUnu     vol.  8.  p.  43 

2.  The  regulation  of  the  5th  November, 
1840  (Ordhet  Can,  157),  is  not  a  general 
order  of  the  Court,  giving  the  clerks  a 
legal  demand  for  the  fees  therein  men- 
tioned, but  a  mere  intimation  of  opinion 
of  the  equity  judges,  that  they  may  be 
properly  allowed  in  taxation.  Ex  parte 
Cotton,  vol.  9,  p.  107 

3.  A  physician  attended  the  testator  for 
many  years  without  having  obtained  any 
remuneration.  He  stated  "that  the 
testator  had  promised  to  pay  him  for  his 
services,  or  leave  him  an  equivalent." 
He  did  neither.  Held,  that  the  physician 
had  no  claim  against  the  estate,  and  a 
payment  made  to  him  by  the  execut<Mr 
was  disallowed.    Shallcrot*  v.  Wright. 

voL  12,  p.  558 

4.  Commissioners  for  the  examination  of 
witnesses  have  a  lien  on  the  depositions 
for  their  fees,  and  will  not  be  compelled 
to  return  them,  until  they  have  received 
payment.    Peters  v.  Beer. 

vol.  14,  p.  101 

5.  Attendance  by  a  medical  man  on  the 
deceased,  held,  under  the  circumstances, 
to  have  been  gratuitous,  and  his  demand, 
as  a  debt  against  the  assets,  was  rejected. 
Packman  ▼.  Fiviam.  vol.  24,  p.  290 


FELLOWSHIP. 

1.  An  assignment  of  the  emoluments  of  a 
fellow  of  a  College  in  the  University  is 
valid  in  equity,  and  effect  will  be  given 
to  a  security  thereon  out  of  the  dividends 
apportioned  to  such  a  fellow  from  time  to 
time  in  respect  of  his  fellowship.  Feittel 
v.  King's  College,  Cambridge. 

vol.  10,  p.  491 

2.  Motion  by  incumbrancer  on  a  fellowship 
for  a  receiver  and  injunction,  refused  by 
the  V.-C.  E.  Berkely  v.  King's  College, 
Cambridge.  vol.  1 0,  p.  602 
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FELONY. 

[See  Escheat.] 

The  civil  remedies  for  suing  the  felon  which 
belong  to  the  person  whose  property  has 
been  feloniously  taken  are  suspended, 
after  the  discovery  of  the  commission  of 
the  offence,  until  the  conviction  of  the 
felon,  in  order  that  the  dignity  of  the  law 
may  be  vindicated  by  the  prosecution 
and  conviction  of  the  felon.  But  it  is 
indifferent  by  whom  the  felon  is  prose- 
cuted.   Choume  v.  Baylit* 

voL  31,  p.  8^1 


FILING  BILL,  &c. 

[See  Irreoularitt.  Record  and  Writ 

Clerks.] 

1.  An  answer,  part  of  which  is  indorsed  on 
the  outside  sxin  of  parchment,  not  filed 
by  the  Record  and  Writ  Clerks.  Practice 
in  such  a  case.    McKeane  v.  Seaber, 

vol.  18,  p.  411 

2.  The  Pluntiff  relieved  from  the  necessity 
of  filing  a  printed  bill ;  in  an  injunction 
case,  where  the  matters  of  the  suit  had 
been  arranged  under  an  order  made  prior 
to  the  expiration  of  fourteen  days  from 
filing  the  written  bill.  Oarland  v.  Riordan, 

vol.  Z$f  p.  448 


FIERI  FACIAS. 
[See  Elegit.] 

1.  A  party  to  whom  money  or  costs  are 
ordered  to  be  paid  may  still  issue  a  Jf./a. 
or  elegit.    Streeien  v.  fVhitmore, 

vol.  5,  p.  228 

2.  Mode  of  enforcing  the  sherifi^s  return  to 
a  writ  of  JL  fa,  issuing  out  of  Chancery. 
Evans  v.  Davie»»  vol.  7*  p-  81 


FINE. 

[See  Copyhold,  Married  Woman's 
Conveyance.] 

1.  Observations  as  to  the  legal  and  equitable 
right  of  parties  to  bar  known  existing 
adverse  claims  by  fine  and  non-claim. 
Langley  v.  Fither,  vol.  9,  p.  90 

2.  If,  in  levying  a  fine,  a  direct  fraud  is 
practised,  this  Court  has  undoubted 
Jurisdiction  to  give  relief;  but  the  mere 
fact  that  a  party  levying  a  fine  has  good 
reason  to  believe,  that  if  he  did  not  do 
so,  an  adverse  claim  might  or  would  be 
established  against  him,  has  never  been 
considered  as  sufficient  evidence  of  a 
gross  firaud,  to  induee  this  Court  to  grant 
relief.    Ibid. 

3.  An  estate  was  settled  on  husband  and 
wife  for  life,  with  a  limitation  to  their 


issue,  and,  in  default,  a  power  of  appoint- 
ment  was  given  to  the  wife.    There  was 
one  child  only  of  the  marriage,  who  died 
an  infant    The  wife  survived  her  hus- 
band, and  appointed  the  estate  to  G.  i>.  F., 
who  was  the  releasee,  to  uses,  and  had 
possession  of  the  settlement.    G.  D.  F., 
shortly  after  the  wife's  death,  made  a 
feoffment,  and  levied  a  fine  with  proda- 
mations.    After  the  expiration  of  the  five 
years,  the  heir  of  the  child  claimed  the 
esute,  insisting  that,  under  the  terms  of 
the  settlement,  the  child  took  the  estate 
in  fee,  and  that  the  power  of  appointment 
had  never  arisen.    He  filed  a  bill  against 
G.  D,  F.  to  avoid  the  fine,  alleging  that 
it  had  been  levied  with  full  knowledge  of 
the  Plaintiff's  rights,  and,  with  a  firaudu- 
lent  view  to  bar  them.    Held,  that  the 
act  of  G.  D.  F.  did  not  constitute  a  fraud, 
that  G.  D.  F.  stood  in  no  fiduciary  rela- 
tion towards  the  Plaintiff,  and  the  bill 
was  dismissed  with  costs.    LoMglef  v. 
Fither.  voL  9,  p.  90 


FISHERY. 

Held,  upon  the  construction  of  the  "  Pub- 
lic Health  Act,  1848,"  that  a  Local 
Board  of  Health  were  not  authoriied, 
without  consent,  in  making  a  sewer  into 
a  river  where  the  Plaintifib  were  owners 
of  a  several  fishery.    Otdaker  ▼.  Hunt. 

vol.  19,  p.  485 


FIXTURES. 

[See  Machinery.] 

In  1843,  tenants  in  possession  agreed  to 
take  a  lease  of  a  mill,  with  the  gas-house 
and  apparatus,  as  the  same  were  then 
occupied  by  them,  for  twenty-one  years 
f^om  1841.  In  settling  the  lease  in 
Chambers,  they  insisted  on  having  a 
schedule  of  landlord's  fixtures,  on  the 
ground  of  their  having  placed  tenant's 
fixtures  on  the  premises,  and  they  sought 
to  exclude  the  gas-works  set  up  by  them. 
It  did  not  appear  when  they  were  placed 
and  set  up.  The  Court  refused  to  insert 
the  schedule  or  the  exception.  5%arp  v. 
MiUigan,  vol.  23,  p.  419 


FOLLOWING  ASSETS  AND   TRUST 
MONEYS. 

1 .  As  to  contracts  merely  personal,  it  is  a 
general  rule,  that  questions  relating  to 
the  validity  and  to  the  interpretation  of 
a  contract  are  to  be  governed  by  the  law 
of  the  country  where  the  contract  was 
made :  and  if  a  remedy  for  non-perform- 
ance of  a  contract  is  sought  in  another 
country,  the  mode  of  suing  and  the  time 
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within  which  the  action  must  be  brought 
•re  to  be  goTerned  by  the  law  of  the 
eountry  in  which  the  action  is  brought. 
Cdoptr  V.  The  Earl  rf  Wutdggratn. 

▼oL  2,  p.  282 

2.  A  corporation  Tolantarily  founded  an 
hospital  under  the  39  £7ts.  c.  5,  and  pro- 
cured real  estates  to  be  conveyed  to  it, 
which,  however,  were  subsequently  ma- 
naged by  the  founders.  The  founders 
afterwards  sold  the  hospital  property, 
and  conveyed  it  for  valuable  considera- 
tion to  the  purchasers,  givinv  them  an 
indemnity;  and  they  applied  the  pur- 
chase-money, together  with  other  moneys 
of  their  own,  in  the  purchase  of  the  fT. 
estate.  The  founders  accounted  to  the 
hospital  yearly  for  more  than  the  rental 
of  the  estate  sold,  ileld,  that  the  bos- 
pital  was  entitled  to  such  a  proportion  of 
the  IF.  estate,  as  the  purchase-money  of 
the  charity  estate  contributed  towards 
the  purchase  of  the  fV,  estate.  Jitornty. 
GemmnU  v.  Tkt  CorportUhm  rf  Neweattle. 

vol.  5,  p.  307 

8.  When  trust  funds  are  invested  on  an 
improper  security,  the  parties  interested 
have  a  lien  on  the  securities  into  which 
they  are  traced.    Mant  v.  Leiih. 

vol.  15,  p.  524. 

4.  The^  produce  of  a  specific  legacy  mis- 
applial  by  A.,  an  administrator,  being 
traced  into  ptui  obit  securities  given  by 
Bn  to  C,  the  Court  held,  that  the  cestui 
9««  trust  was  entitled  to  a  charge  on  the 
securitiea.    Harford  v.  Lhgd. 

vol.  20,  p.  310 

5.  A  specific  legacy  of  6,000i.  Consols, 
bequeathed  to  the  PUiintiffs,  was  un- 
necessarily and  improperly  sold  out  by 
the  administrator  {A.),  with  the  aid  of  B., 
and  the  produce  carried  partly  to  the 
banking  account  of  ^.,  and  the  remainder 
to  that  of  B.  A  series  of  shuffling  of 
cheques  and  transfer  of  moneys  took  place, 
but  2,908/.  was  traced  to  B.  About  this 
time  B,  laid  out  monies  in  the  purchase 
of  a  poti  obit  security,  and  though  the 
tmat  moneys  could  not  be  distinctly  traced 
into  the  seourities,  yet  the  Court  held, 
from  the  suspicious  character  of  the 
transactions,  that  such  was  the  just  in- 
ference, so  far  as  to  throw  on  the  other 
side  the  auut  of  disproving  it,  and  this 
not  having  been  done,  the  Court  held, 
that  the  Plaintiffs  had  a  charge  on  the 
•ecttritiea  for  the  2,908^  and  interest 
Ibid. 

6.  The  partnership  between  J.  and  B.  was 
dissolved  and  J.  retired.  J.,  by  deed, 
agreed  to  execute  an  assignment  to  B. 
of  the  partnership  asaeU  (f>art  of  which 
eooaisted  of  a  policy  of  which  the  part- 
ners were  assignees),  and  B,  was  to  cove- 
nant to  pay  the  debtt  and  indemnify  A, 
•gainst  theoi.  No  further  deed  was  exe- 
cuted.    A,  died,  and  B,  afterwards  as- 


signed the  policy  to  a  purchaser  who  had 
notice  of  the  deed.  A»*b  executors  were 
afterwards  compelled  to  pay  partnership 
debts  which  ought  to  have  been  dis- 
charged by  B,  The  policy  being  ad- 
versely claimed  by  the  purchaser  and  by 
i#.*s  executors.  Held,  that  though  A, 
and  bis  executors  were  entitled  to  pursue 
any  portion  of  the  partnership  property 
in  the  hands  of  B,,  and  have  it  applied 
ill  payment  of  the  partnership  debts,  yet 
that  they  had  no  such  right  as  against 
the  purchaser  from  B.  though  with  notice, 
for  he  was  not  bound  to  see  to  the  appli- 
cation of  the  purchase-money.  In  re 
Lwfgmea^e  Trust,  vol.  20,  p.  20 


FORECLOSURE. 
[See  MoRTOAOE  (Foreclosurb).] 


FOREIGN  LAW. 

[5tff  Jurisdiction  (Foreign  Country), 
Domicile.] 

1.  Question  as  to  rights  of  parties  decided 
on  the  opinion  of  Scotch  advocates. 
Williami  V.  fVilliamt,  vol.  8,  p.  547 

2.  A  simple  allegation  that  a  foreign  in- 
strument depending  on  foreign  law  is 
null  and  void,  is  too  vague.  Duke  rf 
Brunswick  v.  King  qf  Hanooer, 

vol.  6,  p.  1 

3.  English  subjects,  on  their  marriage,  mav 
stipulate  that  their  marriage  rights  shall 
be  regulated  by  the  law  of  a  foreign 
country,  and  this  Court  will  enforce  such 
a  contract.    Eete  v.  Smffth» 

vol.  8,  p.  112 

4.  As  to  the  mode  in  which  a  foreign  law 
ought  to  be  proved  in  an  English  court 
of  justice,  and  observations  on  the  diffi- 
culties in  adjudicating  thereon.  Earl 
Nelson  v.  Lord  Bridport.       vol.  8,  p.  527 

5.  It  is  a  rule  of  English  law,  that  no 
knowledge  of  foreign  law  is  to  be  im- 
puted to  an  English  judge  sitting  in  a 
court  of  mere  English  jurisdiction. 

The  law  of  a  foreign  coubtry  is  to  be 
proved  as  a  matter  of  fact,  by  the  testi- 
mony of  witnesses;  the  judge  is  not 
supposed  to  know  all  the  authorities 
applicable  to  the  case,  or  whether  any 
older  laws  or  authorities,  which  may  be 
cited,  have  been  repealed  or  altered  by 
subsequent  laws  or  authorities,  or  what 
are  the  rules  of  construction  properly 
applicable  to  the  authorities  when  ascer- 
tained. 

As  oases  arise,  in  which  the  rights  of 
parties  litigating  in  English  Courts  esn- 
not  be  determined,  without  asceruiniog, 
to  some  extent,  what  is  the  foreign  law 
applicable  in  such  cases,  foreign  law  and 
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its  application,  like  any  other  results  of 
knowledge  and  experience  in  matters  of 
which  no  knowledge  is  imputed  to  a 
judge,  mast  be  proved,  as  facts  are 
proved,  by  appropriate  evidence,  i.  e.  by 
properly  qualified  witnesses,  or  by  wit- 
nesses who  can  state,  from  their  own 
knowledge  and  experience,  gained  by 
study  and  practice,  not  only  what  are 
the  words  in  which  the  law  is  expressed, 
but  also  what  is  the  proper  interpretation 
of  those  words,  and  the  legal  meaning 
and  effect  of  them  as  applied  to  the  case 
in  question. 

There  may  be  cases  in  which  a  judge 
may  take  upon  himself  to  construe  the 
words  of  a  foreign  law,  and  determine 
their  application  to  the  case  in  question, 
especially  if  there  should  be  a  variance 
or  want  of  clearness  in  the  testimony. 
SembU.     Earl  Nelson  v.  BridpcrL 

vol.  8,  p.  547 

6.  A  condition  attached  to  the  devise  of  an 
estate  in  Sicily,  contrary  to  the  laws  of 
Sicily,  held  inoperative.     Ibid, 

7.  Doubts  raised,  whether  a  marriage  be- 
tween English  subjects,  at  the  British 
embassy  in  Pari§,  would  be  recognized 
as  valid  by  the  French  tribunals,  and 
whether  an  ante-nuptial  settlement  in  the 
French  form,  followed  by  such  a  marriage 
only,  would  be  held  operative  in  France. 
Eite  V.  Smylh.  vol.  18,  p.  112 

8.  Incompetency  of  the  Courts  in  France 
to  modify  the  legal  conditions  of  marriage 
of  English  subjects  there  resident  Hope 
v.  Hope,  vol.  19,  p.  239 

9.  Where  it  is  sought  to  have  funds  be- 
longing to  a  domiciled  Scotch  y^me  covert 
paid  out  of  Court,  and  any  Scotch  settle- 
ment exists,  the  Court  requires  the  testi- 
mony of  a  Scotch  advocate  to  shew  that 
it  does  not  affect  the  fund,  in  re  Todd. 
Skand  v.  Kidd.  vol.  19,  p.  582 

10.  An  English  gentleman  married  a  French 
lady  and  became  domiciled  in  France. 
Differences  arose  between  them,  and 
they  entered  into  a  contract,  without  the 
intervention  of  trustees,  to  put  an  end  to 
them.  It  was  in  the  French  language, 
and  was  executed  by  one  party  in  Prance 
and  by  the  other  in  England^  and  was  to 
be  performed  partly  in  France  and  partly 
in  England.  The  wife  filed  a  bill  for 
specific  performance  against  her  husband, 
to  which  he  demurred.  The  demurrer 
was  overruled,  on  the  ground  that  the 
application  of  the  French  law  was  not, 
upon  the  statements  in  the  bill,  excluded, 
and  that  the  questions  of  international 
law  were  too  difficult  to  be  decided  on 
demurrer.    Hope  v.  Hope. 

vol.  22,  ]).  851 

11.  if.,  residing  in  Hanover t  consigned 
wheat  to  B.,  residing  in  London^  for  sale. 
By  the  delay  in  selling,  the  charges  ex- 
ceeded the  proceeds.    SembU,  that  the 


English,  and  not  the  Hanoverian  law, 
was  applicable.    Reimert  v.  Dmee, 

vol.  28,  p.  145 

12.  Form  of  reference  to  the  Supreme 
Court  at  Calcutta  of  questions  of  Hindoo 
law  under  the  22  &  28  f^ct.c.  63.  Login 
V.  The  Princess  Ficloria  Gouramma  <J 
Coorg.  vol.  80,  p.  632 

18.  A  man  went  through  the  ceremony  of 
marriage  abroad  with  his  deceased  wife's 
niece.  The  msrriage  was  void  according 
to  the  English  law,  but  valid  according 
to  the  foreign  law.  He,  on  that  occasion, 
executed  a  marriage  settlement  in  fovour 
of  his  intended  wife,  and  also  of  the 
children  of  his  former  and  of  his  in- 
tended marriage,  as  a  class.  Held,  that 
the  whole  was  void.     Ckapman  v.  Bradletf. 

vol.  88,  p.  61 

14.  A  contract  between  domiciled  English- 
men, relating  to  real  estate  in  a  foreign 
country,  is  to  be  determined  by  the  lex 
loeit  but  a  contract  between  an  English- 
man domiciled  and  resident  in  England 
and  an  Englishman  resident  in  a  foreign 
country,  but  not  having  acquired  a 
foreign  domicil,  must  be  governed  and 
construed  by  the  rules  of  English  law. 
Cood  V.  Cood,  voL  83,  p.  314 


FORFEITURE. 

[See  Condition,  Forfeiture  on  Bank- 
ruptcy, &C.,  Forfeiture  (Relief 
from),  Gift  over,  Repugnant  Con- 
dition.] 

1.  An  agreement  was  entered  into  by  J, 
for  the  sale  of  an  estate  to  fi.,  to  be  com- 
pleted and  the  purchase-money  paid  on 
or  before  the  expiration  of  five  years,  and 
in  the  meantime  interest  on  the  purchase- 
money  was  to  be  paid  half-yearly  by  the 
purchaser;  the  vendor  reserved  a  right 
of  avoiding  the  contract  in  case  the  inte- 
rest should  be  in  arrear  for  twenty-one 
days.  To  enable  B.  to  pay  the  interest 
then  in  arrear  C  advanced  a  sum  of 
money  on  mortgage  of  B.'s  interest  in  the 
property,  and  the  vendor  afterwards  ver- 
bally agreed  with  C  to  extend  the  term 
for  the  payment  of  the  half-veariy  inte- 
rest. The  interest  became  afterwards  in 
arrear  in  such  a  way  that  A.  by  the 
original  agreement  had  a  right  to  annul 
the  contract,  but  he  had  no  such  right 
under  the  varied  agreement :  A.  re- 
entered as  for  a  forfeiture.  The  Court, 
on  the  application  of  C,  appointed  a 
receiver  over  the  property.  Vawsen  v. 
Yates.  vol.  1,  p.  801 

2.  A  testator  bequeathed  an  annuity,  to 
cease  in  case  the  legatee,  if  required, 
should  not  execute  a  release.  A  release 
was  tendered,  which  A.  refused  to  exe- 
cute. It  was  not  proved  that  the  legatee 
knew  the  contents  of  the  deed,  or  that 
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any  explanation  was  offered  to  him ;  and 
it  appeared  to  have  contained  an  inac- 
curate recital.  Held,  that  there  was  no 
forfeiture.     WiUiamM  ▼.  Knipe. 

vol.  5,  p.  273 

3.  Bequest  in  trust  for  A.  for  life,  if  he 
should  not  marry  HarruU  B,  And  after 
soch  forfeiture  should  have  taken  place, 
and  after  the  decease  of  A.^  in  trust  for 
the  widow  of  A.  (except  as  aforesaid) 
and  A'%  children  by  any  other  woman 
than  ffarrieit  B.  A.  married  Harriett  B. 
Held,  that  A,  was  still  entitled  to  the 
income.     fF v.  B  — . 

vol.  1 1,  p.  621 

4.  Construction  of  a  clause  of  forfeiture  of 
the  interest  of  a  husband,  on  his  doing 
or  attempting  to  do  any  act  whereby  the 
wife  should  be  prevented  executing  a 
power,  or  the  property  be  prevented  de* 
volving  on  her  beira   fVatU  v.  Hopkinton, 

vol.  19,  p.  613 
&  A  clause  of  forfeiture  in  case  of  the 
devisee  not  making  the  mansion  house 
"his  usual  and  common  place  of  abode 
and  residence,**  is  not  void  for  uncer- 
tainty.    W^nm  V.  Fieteher, 

vol.  24,  p.  430 

6.  Whether,  under  such  a  condition,  upon 
a  forfeiture  happening,  the  person  next 
in  remainder  is  bound  to  enter  and  reside, 
or  can  waive  the  forfeiture  without  him- 
lelf  forfeiting  his  own  estate,  qtuere.  Ibid, 

7.  A  testator  commenced  building  a  column 
on  his  estate,  which  was  only  half  finished 
at  his  death.  By  his  will,  he  declared 
that  if  the  devisee  for  life  of  his  estates 
"  should  neglect  to  keep  in  complete 
repair  the  column  then  being  erected," 
be  should  forfeit  his  estate.  Held,  that 
this  implied  no  obliglition  on  the  execu- 
tors to  complete  the  column  out  of  the 
tesUtor's  assets.    Jolife  v.  Twyfard, 

vol.  26,  p.  227 

8.  A  testator  gave  a  share  of  his  estate  to 
his  nephew,  but  declared  that  if  he  should 
"  make  any  claim  or  demand  against  his 
estate,"  it  should  lapse,  and  there  was  a 

Sift  over.  Two  years  before  the  testator's 
eath  a  dispute  hsd  arisen  between  him 
and  his  nephew  as  to  some  cottages.  The 
testator  dutrained  on  the  tenants  and 
they  replevied,  and  after  the  testator's 
death  the  nephew  distrained,  and  it  was 
determined  in  a  consolidated  action  that 
the  cottages  belonged  to  the  testator. 
Held,  that  there  was  no  forfeiture,  the 
proceedings  of  the  nephew  being  defen- 
sive, and  the  proviso  pointing  to  acts 
subsequent  to  the  testator's  death.  War- 
hriek  ▼.  Farley,   (No.  2.)  vol.  30,  p.  347 

9.  In  1862  A,  B,  voluntarily  covenanted 
to  pay  an  annuity  to  C.  D,  until  she 
*'  should  do  any  set  whereby  the  same 
or  any  psrt  thereof  should  be  vested  or 
become  liable  to  be  vested  in  any  other 
person.* '    She  married  in  1 859.  but  it  did 


not  appear  that  the  husband  had,  in  any 
way,  interfered  with  the  annuity.  Held, 
that  by  the  marriage  alone,  she  hsd  nut 
forfeited  the  annuity.    Bot^/leld  v.  Hauef. 

vol.  32,  p.  217 

FORFEITURE  ON  BANKRUPTCY. 

1.  Property  was  settled  on  /.  H.  by  his 
father,  until  he  should  take  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  then  the 
trustees  were  during  his  life  to  apply  it 
in  such  manner  and  to  such  persons, /or 
the  board,  lodging  and  Mubtistenee  qfj.  R, 
and  his/amly,  as  the  trustees  should  think 
proper ;  and  after  his  decease  upon  trust 
for  such  persons  as  /.  R,  should  appoint, 
and  in  default  of  appointment,  in  trust 
for  his  children.  /.  R.  took  the  benefit  of 
the  Insolvent  Debtors'  Act ;  he  had  three 
children,  but  his  wife  was  dead.  Held, 
that  bis  children,  who  were  all  infants, 
became  entitled  to  three  fourths,  and  the 
assignees  to  one  fourth  of  the  life  interest 
of  /.  R.    Rippon  V.  Norton,    voL  2,*  p.  63 

2.  Under  a  marriage  settlement,  trustees 
were,  after  the  bankruptcy  of  the  husband 
and  the  death  of  the  wife,  to  pay  the 
income  "  in  such  manner,  for  the  main- 
tensnce  and  support  or  o^erwise  for  the 
benefit  of  the  husband  and  the  issue,"  as 
they  might  think  proper.  Held,  that  the 
discretionary  power  of  the  trustees,  as  to 
the  application  of  the  income,  was  not 
taken  away  by  the  bankruptcy,  so  as  to 
entitle  the  objects  to  take  equally.  An 
inquiry  was  directed  as  to  what  had  been 
properly  applied  for  the  maintenance  of 
the  issue,  and  the  assignees  were  declared 
entitled  to  the  surplus.  Wallace  v.  An^ 
derton,  vol.  16,  p.  633 

3.  Funds  were,  in  1823,  settled  on  a  wife 
for  life,  with  remainder  to  the  husband 
**  until*  *  he  should  "make  any  composi- 
tion with  his  creditors  for  the  payment  of 
his  debts,  although  a  commission  of  bank- 
ruptcy should  not  issue  against  him."  In 
1842  his  principal  creditors  agreed  to 
take  a  composition  on  their  debts  secured 
by  bills.  The  wife  died  in  1852.  Held, 
that  the  composition,  though  not  with  the 
whole  of  his  creditors,  and  was  made 
during  the  wife's  life,  and  did  not  affect 
the  trust  property,  nevertheless  operated 
as  a  forfeiture  of  the  husband's  interests. 
Sharp  V.  Conerat,  vol.  20,  p.  470 

4.  Under  a  clause  of  forfeiture,  in  case  of  a 
party  attempting  or  agreeing  to  assign  or 
anticipate  a  fund.  Held,  Uiat  a  volun- 
tary declaration  of  insolvency  under 
which  a  fist  immediately  issued,  did  not 
create  a  forfeiture.  Secondly,  that  neffo- 
tiations  as  to  charging  the  fund,  which 
resulted  in  nothing,  did  not  create  a  for- 
feiture, and,  that  to  constitute  an  "  at- 
tempt "  to  anticipate,  there  must  be  some 
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act,  which,  bat  for  the  clause  of  forfei- 
ture, would  have  the  effect  of  anticipating 
the  fund.  Graham  v.  Lee.  vol.  23,  p.  888 

5.  Bequest  to  A.  for  life,  and  afterwards  to 
her  children  living  at  her  death,  with  a 
proviso,  that  if  any  child  *^  should  acquire 
a  vested  interest,"  and  should  encumber 
the  same  before  his  share  should  become 

myable,  it  should  not  be  paid  to  him  or 
lis  incumbrancer,  but  to  others.  A  child 
mortgaged  bis  share  in  the  life  of  ^.,  and 
survived  her.  Held,  that  the  forfeiture 
took  effect    In  re  Payne,    vol.  25,  p.  556 

6.  By  a  marriage  settlement  a  rent-charge 
out  of  the  husband's  property  was  to 
become  payable  to  his  wife  if  he  mort- 
gaged it  or  became  bankrupt  He  mort- 
gaged it  6rst,  and  afterwards  became 
bankrupt  Held,  that  a  valid  rent-charge 
having  arisen  upon  the  mortgage,  it  was 
not  avoided  by  a  subsequent  bankruptcy. 
Brooke  v.  Pearton.  vol.  27,  p.  181 

7.  Under  a  limitation  until  bankruptcy, 
with  a  ffift  over  in  that  event:  Held, 
that  a  share  which  accrued  after  bank- 
ruptcy and  certificate,  by  the  death  of 
one  of  a  class  without  issue,  went  over 
upon  the  bankruptcy  with  the  original 
share.   Dortelt  v.  DorseiL  vol.  30,  p.  256 

8.  J,  B.'8  life  interest  in  a  fund  in  England 
was  liable  to  a  forfeiture  if  J,  B.  '*  should 
alien,  sell,  assign,  encumber  or  transfer, 
or  in  any  manner  dispose  of  or  anticipate" 
it.  A.  B.  took  the  benefit  of  the  Insolvent 
Act  in  New  South  fFales,  having  pre- 
sented a  petition  there,  by  which  he  sur- 
rendered his  estate  (omitting  this  life 
interest  from  the  schedule).  The  judge 
accepted  this  surrender  of  his  estate  and 
placed  it  under  sequestration  in  the  hands 
of  the  Chief  Commissioner  of  Insolvent 
Estates.  Held,  that  A.  B.  had  thereby 
forfeited  his  life  interest  Towntend  v. 
Early.    (No.  2L  )  vol.  34-,  p.  23 

9.  A  case  of  forfeiture  is  ttrieHstimi  juris, 
and  the  party  alleging  it  must  prove  it  at 
the  hearing,  and  no  inquiry  will,  as  in 
ordinary  cases,  be  directed  in  regard  to  a 
forfeiture.    Cm:  v.  Boeketl,    voL35,  p.48 

9a.  The  Plaintiff^s  interest  was  subject  to 
a  condition  of  forfeiture  by  anticipating. 
He  gave  a  power  of  attorney  to  receive 
the  income  and  a  charge  to  secure  a  debt. 
There  being  an  arrear  of  income  at  the 
time,  and  it  not  being  shewn  that  the 
debt  exceeded  the  arrears :  Held,  that 
there  was  no  forfeiture.    Ibid. 

10.  Property  was  settled  on  A,  B.  until 
bankruptcy,  &c.,  or  until,  by  any  act  or 
default  of  A.  B.  or  by  any  other  ways,  it 
should  become  vested  in  or  the  propertv 
of  any  other  person.  A  creditor  of  ^.  B. 
obtained  a  judgment  against  him  and  a 
charge,  under  the  1  k  2  Vict  c  110,  s. 
H,  on  the  fund.  Held,  that  A.  B.*s  in- 
terest had  thereby  determined.  Monte' 
Jtore  V.  Behrent,  vol.  35,  p.  95 


11.  A  married  woman  became  entitled  to  a 
legacy.  Her  husband  settled  it  on  her 
and  her  children,  reserving  to  himself  a 
life  estate,  determinable  on  his  bank- 
ruptcy, &c.  Held,  that  the  limitation 
was  valid.     Atonte/ore  v.  Behrene. 

voL  35,  p.  95 

12.  The  income  of  a  fund  was  payable  to  a 
trader  for  life  or  until  he  should  become 
insolvent  He  executed  a  deed  of  in- 
spectorship, reciting  that  he  was  unable 
to  pay  his  debts  in  full.  Held,  that  his 
interest  in  the  fund  had  thereby  deter- 
mined. Freeman  v.  Brown,   vol.  Z5,  p.  17 


FORFEITURE  (RELIEF  FROM). 

[See  Penalty.] 

A  builder  agreed  to  take  some  land  on  a 
building  lease,  and  to  erect  bouses  within 
a  specified  period,  the  landowner  making 
him  certain  advances.  There  was  a  clause 
of  forfeiture  in  default  of  their  being  com- 
pleted within  the  time.  Relief  against 
a  forfeiture  was  refused  to  the  builder,  it 
appearing  that  the  landowner  had  fully 
performed  his  part  of  the  contract  Crqft 
V.  Goldtmid.  vol.  24,  p.  812 


FORGERY. 

c 

Railway  stock  belonging  to  A.  and  B.  stood 
in  their  joint  names.  A.  having  signed 
a  transfer  and  forged  B.'s  name  thereto, 
sold  the  stock  to  a  purchaser,  and  the 
company,  acting  on  the  forged  deed, 
transferred  the  stock  to  such  purchaser. 
A.  survived  B.  Held,  on  a  bill  by  die 
persona]  represAtative  of  6.,  that  the 
company  were  bound  to  replace  the  stock 
to  tne  extent  of  B.*s  interest  therein. 
Tayleir  v.  The  Midlamd  Railway  Com- 
pany, vol.  28,  p.  287 


FORMA  PAUPERIS. 

1.  Party  suing  informd  pauperie,  and  proving 
successfiil,  declared  entitled  to  ordinary 
costs.     Roberts  v.  Lloyd,      vol.  2,  p.  376 

2.  A  Defendant,  who  was  the  executor 
and  residuary  legatee,  obtained  an  order 
to  sue  in  formA  pauperis ;  having  after- 
wards taken  the  benefit  of  the  I  nsolvent 
Act,  he  was  dispaupered,  on  the  ground 
that  he  was  then  defending  in  his  repre- 
sentative character  only.  Okyield  v. 
Cobbett.  vol.  2,  p.  444 

3.  Defendant  dispaupered,  with  the  costs 
of  the  application,  on  affidavits,  which 
were  not  wholly  contradicted  by  the  De- 
fendant, shewing  that  he  was  not  in  bad 
circumstances.     Romilly  v.  Grinl. 

vol.  2,  p.  186 
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4.  The  Court  cannot,  under  1  Witt,^,  c.S6, 
asslffn  counsel  or  BoHcitors  to  pauper  de- 
fen<juint8  on  the  application  of  the  Plain- 
tiiT.    Garrod  v.  HoUen,       vol.  4,  p.  245 

6,  The  Plaintiff,  in  a  V.-C.*s  suit,  obtained 
as  of  course  at  the  Rolls  an  order  to  sue 
mformd  poufwritupon  the  usual  affidavit 
that  he  was  not  worth  5l„  the  matters  in 
question  in  the  cause  only  excepted.  A 
motion  to  dispauper  on  the  ground  that 
he  was  in  possession  of  the  property  in 
question  of  considerable  value,  involves 
the  merits,  and  ought  to  be  made  to  the 
V.-C^  and  not  to  the  M.  R.  JUbinton  v. 
Miiner.  vol.  5,  p.  49 

6.  Plaintiff  was  confessedly  entitled,  under 
a  codicil,  to  the  interest  of  800/L  Consols. 
He  claimed  by  the  suit,  and  in  opposition 
to  that  codicil,  a  greater  interest  in  the 
tesutor's  estate.  A  motion  to  dispauper 
him  was  refused.    Alten  v.  M*Pherton. 

vol.  5,  p.  4S6 

7.  An  officer  having  half  pay  amounting  to 
150/.  a  year  (which  is  not  alienable)  will 
not  be  allowed  to  proceed  in  /ormA  pan- 
ptrit,  and  that  notwithstanding  he  has 
uken  the  benefit  of  the  Insolvent  Act 
Boddingtom  v.  Woodley.        vol.  5,  p.  555 

8.  A  Plaintiff  claiming  partly  under  the 
heirs  of  a  Prenek  subject,  snd  through  an 
instrument  of  doubtful  construction,  ob- 
tained an  order  of  course  at  the  Rolls  to 
sue  in  fcrmd  ptatperUt  upon  the  simple 
allegation  of  his  poverty.  Held,  that  the 
order  was  irregular,  on  the  ground  of  the 
suppression  of  the  fiicu,  which  ought  to 
have  been  presented  for  the  consideration 
of  the  Court  upon  the  application.  St, 
Flei^  V.  Deverewe.  voL  6,  p.  584 

9.  An  administrator  having  been  admitted 
at  the  Rolls  to  sue  in  firmd  pintperis, 
the  order  was  discharged  by  Lord  Hard- 
mekt.    Pmradke  v.  Shsppard. 

vol.  6.  p.  586,  n. 
(See  Baylp  v.  Baylff,     vol.  11,  p.  256) 

10.  Pauper  order  dischsrg^d,  the  particular 
circumstances  tending  to  shew  that  the 
Plaintiff  was  not  a  pauper  not  being  spe- 
cifically denied.     Maiktr  v.  Shelmerdime. 

vol.  7,  p.  267 

11.  Cases  stated  in  which  a  feme  covert, 
sning  by  her  next  friend,  has  been  ad- 
mitted to  sue  in  formd  pauperis,  and  ob- 
servations on  Pennington  v.  Ahin  (1  Siwt, 
f  Si.  264).    Dowden  v.  Hook. 

vol.  8,  p.  899 

12.  A  married  woman  may  sue  in  formd 
pauperis,  Semble;  but  the  pauper  order 
cannot  be  obtained  as  of  course.  Coul- 
sting  V.  Conlsthtg.  vol.  8,  p.  463 

{OitffUld  V.  Cobbett.  vol.  8,  p.  432 

Page  V.  Page.  vol.  16,  p.  588) 

IS.  Liberty  given  to  a  married  woman  to 

file  a  bill  without  a  next  friend,  and  sue 

in  formd  panperis.    Re  Foster. 

vol.  8,  p.  525 


14.  A  party  being  in  possession  and  enjoy- 
ment of  the  property  in  question,  which 
was  worth  140/.,  and  102.  a  year,  dis- 
paupered.    Taprell  v.  Taylor. 

vol.  9,  p.  493 

15.  Pauper  order  discharged,  the  party 
being  in  receipt  of  an  annuity  though  it 
was  the  subject  of  the  suit.  ButUr  v. 
Oardener,  vol.  12,  p.  525 

16.  A  claimant  allowed  to  proceed  in  formd 
panperis  under  the  Trustee  Relief  Act. 

'  In  re  Money.  vol.  18,  p.  109 

17.  An  order  giving  liberty  to  an  infant, 
suing  by  a  next  friend,  to  proceed  in 
forma  panperis,  dischaiv^t  with  costs,  as 
irregular.    Lindsey  v.  TyrrelL 

vol.  24,  p.  124 


FORMAL  PARTIES  (SERVICE  ON). 

1.  Bill  filed  in  July,  application  on  the  4th 
of  December  for  leave  to  serve  copy  bill. 
Motion  refused  on  account  of  the  unex- 
plained delay.    Horry  v.  Caldor. 

vol.  7(  p.  585 

2.  Liberty  given,  after  great  delay,  to  serve 
copy  bill  under  the  particular  circum- 
stances.     Bell  v.  Hastings. 

vol.  7,  p.  592 
8.  To  obtain  an  order  to  enter  a  memoran- 
dum of  service  of  a  copy  bill,  it  is  not 
necessary  to  shew,  by  affidavit,  that  no 
account,  &c.,  is  thereby  prayed;  the 
certificate  of  counsel  of  the  fact  is  suffi- 
cient   Jones  V.  Skipwitk,    vol.  8,  p.  127 

4.  Whether  a  party  of  unsound  mind  can 
be  proceeded  agajnst  by  service  of  copy 
bill,  qusere.    Pemberion  v.  Langmore, 

vol.  8,  p.  166 

5.  The  Attorney-General  cannot  be  pro- 
ceeded against  by  service  of  copy  bill 
under  the  23rd  Order  of  August,  1841. 
Ckristopker  v.  Clegkom.        vol.  8,  p.  314 

6.  Where  a  suit  relates  to  a  wife's  separate 
estate,  she,  as  well  as  her  husbsnd,  must 
be  served  with  a  copy  bill.  Sahnon  v. 
Oreen.  vol.  8,  p.  457 

7.  Where  the  Court  can  order  substituted 
service  of  a  copy  bill  under  the  23rd  Order 
of  August,  1841,  ^iMSre.   Tkomas  v.  Selby. 

vol.  9,  p.  194 

8.  A  copy  bill  was  served,  without  leave, 
after  the  expiration  of  twelve  weeks.  The 
Court,  on  the  joint  application  of  the 
Plaintiff  and  the  Defendant,  gave  liberty 
to  enter  a  memorandum  of  service.  T^tg- 
well  V.  Hooper.  vol.  10,  p.  19 

9.  J.  and  B.,  the  representatives  of  a  sur- 
viving trustee,  were  made  parties  to  a 
suit  respecting  the  trust  property,  and 
were  served  with  a  ropy  bill,  and  not  with 
subptena.  They  objected  from  the  begin- 
ning, but  did  not  intervene.  New  trus- 
tees were  appointed,  and  seven  years 
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afterwards  an  order  was  made,  in  the  ab- 
sence of  A.  and  B,,  for  the  distribution 
of  the  fund  and  delivery  out  of  Court  of 
the  title-deeds.  A  petition  by  A.  and  B. 
to  discharge  the  order  was  dismissed  with 
costs.    Doyle  v.  Doyie.       vol.  12,  p.  471 


FOUR-DAY  ORDER. 

1.  The  four-day  order  to  enforce  the  pro- 
duction of  documents  in  the  Master's 
office  by  a  party  to  the  cause,  does  not 
require  personal  service.  Hobson  v.  Sher- 
wood,  vol.  6,  p.  63 

2.  To  obtain  a  four- day  order  against  a 
solicitor  for  the  non-delivery  of  his  bill,  it 
must  appear  that  the  previous  order  has 
been  personally  served.    Rm  Wiuwold, 

vol.  10,  p.  857 
8.  Costs  are  not  given  on  granting  the 
four-day  order.    In  re  Chrittmae* 

vol.  19yp.519 


FRAUD. 

{^See  Breach  of  Trust,  Catching  Bar- 
gains, Delay,  Estoppel,  Following 
Assets,  &c.,  Fraud  of  Agent,  Fraud 
OF  Marital  Rights,  Misrepresenta- 
tion, Undue  Influence.] 

1 .  By  a  deed,  which  represented  the  wife 
to  have  the  dominion  over  the  fee  of  an 
estate,  by  means  of  a  power  the  wife  ap- 
pointed and  the  husband  and  wife  con- 
veyed the  fee  by  way  of  mortgage.  The 
estate  was  really  settled  to  the  sepsrate 
use  of  the  wife  for  life,  with  remainder  to 
the  husband  for  life,  with  remainders 
over.  The  mortgage  money  was  decreed 
to  be  raised  out  of  the  life  estates. 
Wainwright  v.  HatdUty.      vol.  2,  p.  368 

2.  A,  employed  £.,  a  stockbroker,  to  pur- 
chase some  canal  shares.  B.  apparently 
bought  them  from  C,  the  ostensible 
owner,  but  who  afterwards  turned  out  to 
be  a  mere  trustee  for  B.  The  Court, 
after  a  lapse  of  several  years,  and  without 
entering  into  the  question  of  the  fairness 
of  the  price,  Held,  that  the  transaction 
was  void  on  the  grounds  of  public 
policy,  and  set  it  aside  with  costs.  Oil- 
lettr.  Peppercome.  vol.  8,  p.  78 

8.  Whether,  where  A.,  a  residuary  legatee, 
by  artful  and  finradulent  misrepresenta- 
tion to  the  testator  of  the  character  of 
B.,  induces  the  testator  to  revoke  a 
legacy  ^ven  to  B.,  the  benefit  of  which 
revocation  results  to  A^  this  Court  has 
jurisdiction  to  affix  a  trust  on  A,  in 
favour  of  B.,  to  the  extent  of  the  fhiit  of 
the  fraud  possessed  by  A.,  or  whether  the 
matter  belongs  exclusively  to  the  Eccle- 
siastical Court;  and  secondly,  whether 


such  trust  can  be  declared  after  a  len- 
tence  of  the  Ecclesiastical  Court,  in 
which  the  question  of  undue  influence 
was  in  issue,  qtuere.  Held  in  the  affir- 
mative by  the  Master  of  the  Rolls,  and 
in  the  negative  by  the  Lord  Chancellor. 
The  parties  thereupon  appealed  to  the 
House  of  Lords.    Alien  v.  M*Pkert€»u 

vol.  6,  p.  469 

4.  This  Court  has  concurrent  jurisdiction 
with  courts  of  law  in  cases  of  fraud,  but 
there  are  courses  of  conduct  which  this 
Court  construes  as  fraudulent,  but  which 
courts  of  law  would  not  notice.  Clarke 
V.  Manning,  vol.  7,  p.  162 

5.  Upon  an  injunction  to  restrain  an  action 
at  law,  on  the  ground  both  of  legal  and 
equitable  fraud,  the  Court,  admitting  its 
jurisdiction  to  determine  the  legal  fraud, 
permitted  the  action  to  proceed,  in  order 

•  to  determine  the  question  of  legal  fraud, 
and  restrained  execution  only,  with  liberty 
to  apply.  The  jury  having  found  that 
there  was  no  legal  finud,  this  Court  after- 
wards entered  into  the  consideration  of 
the  question  of  equitable  fraud,  and  find- 
ing none  to  exist,  permitted  execution  to 
be  taken  out    Ibid, 

6.  Sale  by  an  administrator  to  his  brother 
and  co-partner  set  aside,  it  appearing  to 
the  Court,  from  the  evidence,  that  the 
sale  was  made  at  an  under- value  so  gron^ 
that  it  ought  to  be  deemed  fraucfulent 
and  void.    Rice  v.  Gordon, 

vol.  11,  p.  265 

7.  A,  transferred  shares  to  B.  by  a  deed 
executed  by  both  parties,  which  admitted 
the  payment  of  the  consideration  money. 
The  money  not  having  really  been  paid, 
ii.  filed  a  bill  against  B.  to  compel  pay- 
ment. B.  stated  that  a  third  person  (  C.) 
had  told  him  that  he  had  purchased  the 
shares  and  put  them  into  0.*s  name  aa  a 
trustee,  ana  that  B.  would  incur  no  re- 
sponsibility, as  the  shares  had  been  paid 
for;  that  he  (C)  produced  the  deed  in 
question,  whic\)  he  (fi.)  signed,  on  the 
faith  of  the  recital  contained  in  it,  that 
the  purchase-money  had  been  paid.  Held, 
that  this  was  no  defence  to  the  Plain- 
tifi^s  demand,  and  that  B.  was  bound  to 
pay  the  purchase-money.  Wileom  v. 
Keating.  vol.  27,  p.  121 

8.  The  wife's  separate  estate  was  invested 
in  shares,  in  the  joint  names  of  herself 
and  her  husband.  The  husband  induced 
his  wife  to  join  in  selling  them,  upon  his 
promise  to  re- invest  the  produce  in  their 
joint  names.  The  husi>and  alone  re- 
ceived the  produce,  and,  unknown  to  his 
wife,  he  employed  it  in  part  payment  for 
the  purchase  of  a  real  estate  conveyed  to 
him  alone.  The  wife  survived  her  hus- 
band. Held,  that  she  was  entitled  to  a 
lien  on  the  resl  estate  for  the  amount. 
Scatee  v.  Baker,  vol.  28,  p.  91 
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9.  Real  estates,  devised  for  sale,  were 
vested  in  trust  for  parents  for  life,  with 
remainder  for  their  children.  In  1839 
the  parents  and  children  sold  and  con- 
veyed their  interests  to  the  Plaintiff,  who 
remained  in  undisturbed  possession  until 
the  death  of  the  tenanu  for  life  (1856). 
In  185S  the  purchaser  filed  his  bill 
against  the  trustee  and  the  vendors  to 
(£tain  the  legal  estate.  The  Court,  on 
the  ground  of  the  unfairness  of  the  trans- 
action as  regarded  the  children,  dismissed 
the  bill,  but  refused  to  grant  any  active 
relief  to  the  Defendants.  It  held  also, 
that  the  transaction  was  not  affected  on 
either  side  by  the  lapse  of  time.  Hannah 
V.  Hodgtmu  voL  80,  p.  19 


FRAUD  OF  AGENT. 

1.  The  Defendant,  through  the  agency  of 
one  YaU$,  granted  to  the  Plaintiff  an  an- 
nnity,  redeemable  on  six  months'  notice. 
In  iiajf,  1830,  notice  was  given  to  repur- 
chase in  November,  and  in  August,  1830, 
the  Defendant  entrusted  Yates  with  the 
money  for  the  repurchase.  In  October 
Vales  prevailed  on  the  Plaintiff  to  exe- 
cute the  deed  of  re-assignment  dated  in 
Nonember,  indorsed  on  the  annuity  deed, ' 
and  without  receiving  the  repurchase 
money,  but  the  Plaintiff  did  not  sign  any 
receipt  for  the  money.  Yates  afterwards 
produced  the  deed  to  the  son  of  the  De- 
fendant, to  satisfy  him  of  the  payment, 
and  it  was  handed  back  to  Yates  to  be 
kept  by  him,  with  the  Defendant's  other 
documents.  Yates  scted  in  the  transac- 
tion as  agent  of  both  parties.  He  re- 
tained the  money,  and,  to  deceive  both, 
continued  the  payment  of  the  annuity, 
but  afterwards  oied  insolvent  The  De- 
fendant subsequently  obtained  possession 
of  the  deed.  Held,  under  the  circum- 
stances, that  the  Defendant  was  not  dis- 
charged, but  was  bound  to  pay  to  the 
Plaintiff  the  repurchase  money  with  in- 
terest  from  November,  1830,  the  Plaintiff 
accoonting  for  the  subsequent  receipts  of 
the  annuity.    Vandateur  v.  Blagrave. 

vol.  6,  p.  666 

2.  J,  authorized  his  solicitor  to  borrow  700/. 
from  B,  to  pay  off  a  mortgage,  and  for 
that  purpose  executed  a  bond  and  a 
transfer  of  the  mortgage.  The  solicitor, 
who  had  in  his  hands  700/.  belonging  to 
B^  handed  over  to  him  the  bond,  in 
which  it  is  stated  that  it  was  intended  as 
a  collateral  security.  The  solicitor  re- 
tained the  transfer,  which  was  never  ex- 
ecuted by  the  mortgagee,  and  afterwards 
absconded  without  having  paid  off  the 
mortgage.  The  Court  relieved  J,  from 
the  U>nd.     Young  v.  Guy.    vol.  8,  p.  147 

8.  The  Defendant  employed  a  stockbroker 


to  obtain  a  loan  on  the  securitv  of  bonds, 
which  were  transferable  by  delivery.  The 
broker,  accordingly,  borrowed  a  sum  from 
the  Plaintiff,  but  he  wrongfully  applied 
a  part  to  his  own  use.  The  broker  was 
unable  to  redeem  the  bonds,  and  the  De- 
fendant, with  knowledge  of  the  circum- 
stances, promised  and  agreed  to  call  and 
give  the  broker  his  cheque  for  the  defi- 
ciency on  receiving  back  the  bonds.  Tbe 
broker,  acting  on  the  faith  of  this  pit>- 
mise,  gave  a  crossed  cheque  to  the  Plain- 
tiff, and  redeemed  the  bonds.  On  ^e 
same  day  the  Defendant,  by  a  trick,  ob- 
tained possession  of  the  bonds  widiout 
giving  his  cheque;  and  the  broker's 
crossed  cheque  was  consequently  re- 
turned, and  he  became  a  defaulter.  Held, 
that  the  Defendant  was  responsible  to  the 
Plaintiff  for  the  fraud,  and  that  the  bonds 
in  his  hands  were  still  liable  to  repay  the 
Plaintiff  his  debt.    Moeatta  v.  Beit. 

vol.  24,  p.  6S6 


FRAUD  ON  MARITAL  RIGHTS. 

1.  If  a  woman  entitled  to  property,  during 
the  treaty  for  marriage  represents  to  her 
intended  husband  that  she  is  so  entitled, 
that  upon  the  marriage  he  will  become 
entitled  Jure  mariti,  and  if  during  the 
same  treaty  she  clandestinely  convey 
away  the  property  in  such  manner  as  to 
defeat  his  marital  right,  and  secure  to 
herself  the  separate  use  of  it,  and  the 
concealment  continues  until  the  marriage, 
a  fraud  is  thus  practised  on  the  husband, 
and  he  is  entitled  to  relief.  England  v. 
Downs*  voL  2,  n.  522 

2.  Direct  misrepresentations,  or  wilful  con- 
cealment with  intent  to  deceive  the  hus- 
band, would  entitle  him  to  such  relief; 
and  if  both  the  property  and  the  mode  of 
its  conveyance  pending  the  marriage 
treaty  be  concealed  from  the  intended 
husband,  there  is  still  a  fraud  practised 
on  him ;  cases  have,  however,  occurred 
in  which  concealment,  or  rather  the  non- 
existence of  communication  to  the  hus- 
band, has  not  been  held  fraudulent ;  and 
whether  fraud  is  made  out  must  depend 
on  the  circumstances  of  esch  esse.    Ibid. 

8.  As  a  conveyance  made  immediately  be- 
fore her  marriage  is  prima  facie  good,  it 
is  to  be  impeached  only  by  the  proof  of 
fraud.    Ibid. 

4.  In  August  a  widow,  having  a  second 
marriage  in  contemplation,  settled  her 
property  on  herself  for  life,  for  her  sepa- 
rate use,  with  remainder  to  the  children 
of  her  first  marriage,  and  in  October  fol- 
lowing she  married.  The  settlement  was 
prepared  by  her  direction,  without  the 
privity  or  assent  "  of  her  then  intended 
husband.*'     In  a  suit  to  carry  the  settle- 
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ment  into  execution,  the  second  husband 
insisted  on  the  settlement  being  a  fraud 
on  his  marital  rights,  but  it  was  not 
proved  that  in  Jugust  he  was  "  the  in- 
tended husband."  Held,  that  the  evi- 
dence was  insufficient  to  impeach  the 
deed.    England  v.  DownM.      vol.  2,  p.  522 

5.  A  husband  who  had  notice  of  a  settle- 
ment  which  he  might  have  disputed, 
previously  to  his  marriage,  and  had  for 
some  years  after  acquiesced  in  it,  held 
to  be  bound  thereby,  and  to  have  no  in- 
terest in  the  settled  property.  Jihton  v. 
M'Dougail.  vol.  5,  p.  56 

6.  A  settlement,  made  by  a  woman  pending 
an  engagement  and  seven  weeks  before 
her  marriage,  without  the  knowledge  of 
her  intended  husband,  and  in  favour  of 
persons  for  whom  she  was  under  no  legal 
or  moral  tie  to  provide,  was  set  aside  as 
a  fraud  on  the  husband*8  marital  right. 
Downei  v.  Jenningt.  vol.  82,  p.  290 

7.  A  delay  of  two  years  and  a  half  after 
knowledge  in  taking  proceedings  to  set 
aside  a  deed  as  a  fraud  on  the  marital 
rights,  held  not  sufficient  to  deprive  the 
husband  of  his  right  to  relief.    Ibid, 


FRAUDULENT  CONVEYANCE. 

[<S!pe  Voluntary  Settlement.] 

i.  A  party  largely  indebted  made  a  volun- 
tary settlement,  and  became  insolvent 
within  three  years.  Held,  sufficient  to 
avoid  the  setUement  under  the  IS  Etiz, 
c.  6 ;  and  held  also,  that  in  order  to  set 
it  aside  it  was  not  necessary  to  prove  that 
the  settlor  was  in  a  state  amounting  to 
insolvency.     Towmend  v.  Wtslaeoti* 

vol.  2,  p.  340 

2.  A.,  being  liable  to  the  Plaintiffs  for  a 
breach  of  trust,  conveyed  his  property  to 
his  son,  in  consideration  of  a  life  annuity 
of  60^  The  consideration  for  the  con- 
veyance was  greatly  inadequate.  The 
father  was  in  a  dangerous  state  of  health, 
and  died  seven  days  after,  leaving  no 
property.  The  conveyance  was  set  sside 
as  fraudulent,  for  the  benefit  not  only  of 
the  Plaintiffs  but  of  sll  the  other  credi- 
tors of  J,    Strong  V.  Strong, 

vol.  8,  p.  408 
2a.  A  husband,  before  roarriaffe,  covenanted 
to  settle  his  af^er-acquired  property  as 
his  wife  should  appoint ;  he  was  insolvent 
St  the  time.  Held,  nevertheless,  that 
the  covenant,  however  imprudent,  was 
good  as  against  his  creditors.  Hardey  v. 
Green,  vol.  12,  p.  182 

3.  In  1842  a  husband,  pending  proceed- 
ings against  him  in  the  Ecclesiastical 
Court  for  a  divorce,  executed  a  voluntary 
settlement  of  real  and  personal  estate. 
Sequestration  afterwards  issued  against 
him,  which  was  defeated  by  the  deed. 


This  Court  set  aside  the  deed.     BUnkin' 
sopp  v.  Blenkineopp.  vol.  12,  p.  568 

4.  A  testator  had  transferred  property  into 
the  names  of  his  sons.  Held,  that  they 
were  advancements,  but  there  being 
doubts  as  to  his  solvency  at  the  time  in- 
quiries were  directed  on  the  point.  Christy 
y.  Courtenay.  vol  13,  p.  96 

5.  A  deed  may  be  void  as  against  creditors 
though  full  consideration  is  given  for  it, 
if  it  be  in  such  a  form  as  to  defeat  the 
creditors  and  be  executed  with  that  in- 
tention.    Bottv,  Smith,      voL  21,  p.  511 

6.  In  June^  1854,  the  Plaintiff  recovered  a 
judgment  against  £.  5.,  as  overseer  of  a 
parish,  for  238/.,  and  three  days  af^er,  an 
ordemrM  issued  for  an  attachment.  In 
September  following,  E.  S,  conveyed  all 
his  estate  and  effects  to  his  son,  in  con- 
sideration of  his  lodging,  maintaining  and 
clothing  him  for  life,  and  paying  75/.  on 
his  death,  and  indemnifying  him  against 
a  mortgage  debt  on  the  property,  and 
which  he  secured  by  bond.  The  full  con- 
sideration was  not  given,  but  the  differ- 
ence was  not  great  The  Court  being  of 
opinion  that  the  deeds  were  made  with  a 
view  of  defeating  the  PlaintifTs  execu- 
tion, set  aside  the  transaction  as  against 
the  creditors.     Ibid, 

7.  In  1842  the  testator  executed  a  volon- 
tary  bond,  payable  after  his  death,  and, 
in  1850,  he  made  a  voluntary  settlement 
in  favour  of  other  parties.  His  aaaeta 
proved  insufficient  to  pay  the  bond. 
Held,  that  there  was  not  sufficient  ground 
for  holding  that  the  deed  was  fraudulent 
as  against  the  bond  creditors,  and  tliat 
the  onus  of  proving  the  deed  to  be  fraudu- 
lent attached  to  the  obligees  of  the  bond. 
Dening  v.  Ware.  vol.  22,  p.  184 

8.  Prior  to  his  marriage,  a  husband  en- 
tered into  a  parol  contract  to  settle  his 
intended  wife's  property.  The  property 
was  not  settled  until  after  the  marriage. 
Held,  that  the  ante-nuptial  parol  con- 
tract was  inoperative  under  the  Statute 
of  Frauds,  that  themarriage  was  not  a  part 
performance,  that  the  postnuptial  settle- 
ment was  voluntary,  and  the  husband 
being  greatly  indebted  at  the  time,  the 
settlement  was  void  um  against  the  hut- 
band's  creditors.     Warden  v.  Jones, 

vol.  23,  p.  4>87 

9.  Voluntary  ^ift  of  leaseholds  by  a  father 
to  his  sons,  m  1835  and  1841,  set  aaide, 
it  being  ascertained,  on  a  reference,  that 
at  those  periods  the  settlor's  debts  ex- 
ceeded his  assets.     Christy  v.  Conrtemay. 

vol.  26,  p.  140 

10.  When  a  voluntary  settlement  of  lands 
is  avoided  by  a  subsequent  sale  for  valu- 
able consideration,  the  volunteers  have 
no  equity  against  the  purchase- money 
payable  to  the  settlor.  Dakimg  v.  Whim^ 
per,  vol.  26,  p.  568 

11.  The  Stat,  of  13  Eliz.  c.  5,  extends  to  fu- 
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ture  as  well  as  existing  debts,  and  a  deed 
having  for  its  object  to  defraod  future 
creditors  is  void  under  that  statute.  Bar^ 
Ung  V,  BUkopp,  vol.  29,  p.  417 

12.  After  notice  of  trial  in  an  action  of  tres- 
pass, the  Defendant  executed  a  voluntary 
conveyance  of  real  estate  to  his  daughter. 
The  verdict  went  against  him,  and  he 
afterwards  took  the  benefit  of  the  Insol- 
vent Debtors'  Act.  Held,  that  the  con- 
veyance was  void  under  the  18  Elix.  c.  5, 
it  being  intended  to  defeat  the  Plaintiff 
in  the  action.    Ibid, 

IS.  Policies  of  assurance  are,  since  the  1  &  2 
FicL  e.  110,  s.  12,  within  the  Statute  of 
Fraudulent  Conveyances  (13  Bliz.  c.  6). 
Stokoe  V.  Cowm,  vol.  29,  p.  637 

14.  Assignment  by  a  person  tii  extremis  of  a 
policy  on  bis  life  set  aside  as  fraudulent 
against  his  creditors.    Ibid, 


FRAUDULENT  PREFERENCE. 
[See  Fravdulint  Convetancb.] 

1.  J,  being  entitled  to  three  debts,  cove- 
nanted with  B.,  that  in  ease  he  received 
them  in  full,  he  would  pay  him  1,000/., 
but  in  case  he  should  receive  part  only, 
he  would  pay  one-third  of  the  sum  reco- 
vered. A.  received  one  of  the  debts, 
which  he  wholly  retained.  Afterwards, 
and  within  three  months  before  A,*t  im- 
prisonment and  taking  the  benefit  of  the 
Insolvent  Act,  he  (without  pressure)  as« 
signed  one  of  the  debts  to  B.,  to  secure 
one- third  of  the  debt  recovered  and 
those  still  unpaid.  It  was  set  aside  as 
fraudulent  under  the  act.  Held,  also, 
that  B.  had  not,  as  against  the  insolvent's 
assignees,  any  lien  on  the  remaining 
debts,  for  the  one-third  of  the  first  debt 
improperly  retained  by  J.  Harriet  v. 
U9yd,  vol.  6,  p.  426 

2.  Security  given  by  a  trader  to  a  bwAfide 
creditor  on  a  bonajide  pressure,  set  aside 
under  the  Bankrupt  Act.  the  trader 
being  either  insolvent,  or  in  such  circum- 
stances that  the  enforcement  of  the  se- 
curity would  render  him  insolvent,  and 
both  parties  having  actual  or  construc- 
tive notice  of  the  state  of  his  circum- 
stances.   Sianger  v.  H'ilkint, 

vol.  19,  p.  626 

3.  if.,  a  trader,  being  indebted  to  B.,  ano- 
ther trader,  assigned  to  him  certain  pro- 
perty to  secure  it.  J.  was  either  actually 
iDSolvent  at  the  time,  or  in  such  circum- 
ttsnces  that  enforcement  of  the  pro- 
visions of  the  deed  would  have  stopped 
the  business ;  and  both  A,  and  B.  knew 
that  it  was  only  by  preserving  the  good- 
will snd  by  careful  management  that  J, 
could  hope  to  pay  his  debts,  for  which 
time  and  the  forbearance  of  B.  were 
necessary.  J^  and  probably  B.,  also 
knew  that  the  former  was  insolvent     B.'s 


debt,  however,  was  bemd  Jide,  and  the 
security  was  executed  under  bond  JIde 
pressure,  and  contemplated  the  con- 
tinuance of  the  business  by  A,  and  his 
ultimate  extrication  from  his  difficulties 
by  the  aid  of  B.  Held,  that  the  assign- 
ment came  within  the  words  of  the  12  & 
IS  f^ie/.  c.  106,  s.  67,  and  could  not  be 
supported  against  the  claims  of  the  as- 
signees of  J.,  who,  soon  after  the  assign- 
ment, had  become  bankrupt}  but  it  was 
set  aside,  without  costs  against  B.    Ibid, 

4.  A  trustee,  with  the  consent  of  his  cestui 
que  trust,  pledged  Madras  government 
notes,  held  by  him  in  trust  for  the  benefit 
of  a  finn  of  which  he  was  partner.  The 
notes  were  afterwards  redeemed  and  de- 
livered to  the  firm.  Subseouently  the 
firm,  without  the  consent  of  the  cestui 
que  trust,  pledged  them  for  a  similar 
purpose.  The  firm  being  insolvent,  and 
bankruptcy  imminent,  the  trustee  re- 
deemed the  notes  with  partnerahip  as- 
sets, indorsed  them  to  himself  personally, 
and  replaced  them  in  his  private  chest. 
The  firm  became  bankrupt.  Held,  first, 
that  the  notes  were  not  in  the  order  and 
disposition  of  the  firm;  and  secondly, 
that  there  was  no  fraudulent  preference. 
Sinclair  v.  Wilson.  vol.  20,  p.  824 

5.  Remarks  on  the  doctrine  of  fraudulent 
preference.    Johnson  v.  Fesenmeyer. 

vol.  25,  p.  88 

6.  If  a  trader,  on  the  eve  of  bankruptcy, 
yielding  to  the  bond  fide  pressure  of  a 
creditor,  give  him  a  security  on  part  of 
his  property,  this  is  not  a  fraudulent 
preference,  although  both  parties  may  be 
aware  of  the  impending  bankruptcy; 
but  if  the  debtor,  even  on  pressure, 
assign  the  whole  of  his  property  to  a 
creditor,  so  as  to  disable  him  from  con- 
tinuing to  carry  on  his  business,  this  is  a 
fraudulent  preference  and  invalid  against 
the  other  creditors  upon  a  bankruptcy. 
The  same  result  follows,  where  an  excep- 
tion itoxsL  the  whole  property  assigned  is 
merely  colourable.    Ibid. 

7.  Assignees  of  a  bankrupt  cannot,  at  the 
hearing,  insist  on  a  case  of  fraudulent 
preference,  unless  they  have  raised  it  by 
their  pleadings.    Holdemees  v.  Rankin. 

vol.  28,  p.  180 

FREEBENCH. 

1.  The  admittance  to  copyholds  has  re- 
ference back  to  the  surrender;  so  that, 
where  copyholds  are  surrendered  to  J., 
who  dies  before  admittance,  the  admit- 
tance of  il.'s  heir  has  refeoence  back  to 
the  date  of  the  surrender,  and  supplies 
in  J.  such  a  seisin  as  to  entitle  his  widow 
to  freebench.  Held,  by  the  Maater  of 
the  Rolls,  that  a  customary  heir,  who 
enjoys,  as  heir,  copyhold  surrendered  to 
his  sncestor,  but  who  died  before  ad- 
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mittance,  cannot,  by  neglecting  or  de- 
clining to  procure  admittance,  defeat  the 
right  of  the  ancestor's  widow  to  free- 
bench,  and  such  heir  was  declared  a 
trustee,  in  respect  of  such  freebench. 
The  Lords  Justices,  on  appeal,  were, 
however  of  a  difl'erent  opinion.  Smith  v. 
Adamt.  vol.  18,  p.  499 

2.  A  widow  held  not  entitled  to  freebench 
out  of  a  moiety  of  copyholds,  to  which 
her  husband  was  seised  in  remainder 
subject  to  an  existing  life  estste.     Ibid. 

8.  A  marriage  settlement,  "  in  order  to 
make  some  provision  for"  the  intended 
wife,  in  case  she  should  survive  her  hus- 
band, settled  some  of  the  husband's  copy- 
holds, after  his  death,  on  her  for  life. 
Held,  that  she  was  not  thereby  barred  of 
her  freebench  in  other  copyholds,  of 
which  the  husband  died  intestate.  WHUm 
V.  WillU.  vol.  84,  p.  840 

FREIGHT. 
[See  Ship.] 


FRIENDLY  SOCIETY. 

[See  Building  Society,  Insurance.] 

1.  An  oflBcer  of  a  friendly  society,  entrusted 
with  moneys  of  the  society  jointly  with 
another  person  who  is  a  member  but  not 
an  oflBcer  of  the  society,  is  not  within 
the  summary  remedy  provided  by  the 
eighth  section  of  the  act  S3  Geo,  8,  c.  54. 
/»  the  Matter  ef  the  Heanor  Friendly  So- 
ciety, vol.  1,  p.  508 

2.  The  stewards  of  a  friendly  society  who 
were,  in  fact,  but  not  in  name,  trustees 
of  the  society,  allowed  to  petition  under 
that  act  by  the  description  of  trustees. 
Ibid. 

8.  Moneys  were  borrowed  for  a  friendly 
society  and  applied  for  its  benefit  Held, 
that  a  valia  debt  was  constituted  as 
against  the  society,  althouffh  the  for- 
malities required  by  its  rules  bad  not 
been  followed.    Pare  v.  Clegg. 

•vol.  29,  p.  589 

4.  The  Friendly  Societies  Act  (18  &  19 
yiet.  c.  $St  s.  28)  requires  the  assigaees, 
8ec.  of  the  oflScers  of  such  societies  *'  upon 
demand  in  writing"  to  pay  the  debts  due 
f^om  such  oflScers  in  priority  of  his  other 
creditors.  Held,  that  a  bill  filed  to  re- 
cover the  amount  is  a  suflScient  "  demand 
in  writing."     Abtolom  ▼•  Oething. 

vol.  82,  p.  822 

5.  The  priority  over  other  creditors,  which 
is  given  to  friendly  societies  for  debts 
due  to  them  from  their  treasurer,  Sec.  is 
not  lost  by  their  neglecting,  for  some 
time,  to  make  him  give  the  security  re- 
quired by  their  rules  and  by  statute,  nor 
by  their  neglect  to  audit  his  accounts. 
Ibid. 


FUND  IN  COURT. 
[See  Executor,  Payment  in,  Payment 

OUT.] 

1.  The  costs  of  transferring  funds,  from  the 
name  of  a  testator  into  the  names  of  the 
executors,  disallowed.    Hopkinson  v.  Roe. 

vol.  1,  p.  188 

2.  Disapproval  of  the  practice  of  advancing 
money  out  of  funds  in  Court,  to  enable 
parties  to  try  an  issue  directed  by  the 
CourL     Johntton  v.  Todd,    vol.  8,  p.  218 

8.  In  order  to  save  the  expense  of  serving 
different  parties,  an  inconsiderable  ag- 
gregate fund  was  ordered  to  be  severed 
and  carried  over  to  separate  contingent 
accounts.    Handley  v.  Metcalfe. 

vol.  9,  p.  495 

4.  Legacy  carried  over  to  a  separate  con- 
tingent account,  in  order  to  avoid  the 
expense  of  serving  all  the  parties  inte- 
rested.   Catalet  Y.  Smith,    vol.  11,  p.  177 

5.  Observations  on  the  eflfect  of  carrying 
over  funds  to  separate  accounts  in  the 
Accountant-General's  books,  and  to  the 
importance  of  aflixing  appropriate  bead^ 
ings  thereto.    In  re  Jervoue. 

vol.  12,  p.  209 

6.  When  a  fund  is  carried  over  to  a  parti- 
cular separate  account,  it  is  released  from 
the  general  questions  in  the  cause,  and 
becomes  marked  as  being  subject  only  to 
the  questions  arising  upon  the  particular 
matter  referred  to  in  die  heading  of  the 
account.    Ibid. 


FURTHER  CONSIDERATION. 

1.  A  case  was  alleged  on  the  pleadings  to 
charge  executors  for  what  they  might, 
but  for  their  wilful  default,  &c.,  have  re- 
ceived ;  at  the  hearing  the  common  ac- 
counts only  were  directed  against  them : 
the  case  coming  on  for  further  directions, 
on  the  Master's  report.  Held,  that  tlie 
executors  could  not  be  charged  as  for 
their  wilful  default,  &c.,  and  that  no  in- 
quiry could  then  be  directed  on  the  sub- 
ject, although  the  Master's  report  laid  a 
foundation  for  such  an  inquiry.  Gor- 
loMd  v.  Littlewood.  vol.  1,  p.  527 

{Green  v.  Badley.  vol.  7,  p.  274) 

2.  Matters  st  issue  at  the  first  hearing, 
which  are  neither  decided,  put  into  a 
train  of  investigation,  or  reserved,  roust, 
on  further  directions,  be  regarded  either 
as  abandoned  or  as  points  on  which  the 
Plaintiff  was  entitled  to  no  order.  P«- 
tingham  v.  Sherbom.  vol.  9,  p.  424 

8.  At  the  first  hearing,  liberty  was  given 
to  the  Defendant  to  bring  an  action  as  to 
a  charge.  He  abstained  from  so  doing. 
Held,  that  in  the  absence  of  some  proper 
excuse,  the  charge  must  be  considered  as 
having  failed.    Ibid. 

4.  By  his  will  the  testator  gave  his  widow  a 
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life  interest  in  his  personal  estate,  which 
consisted  pardy  of  leasehold  and  long 
annuities,  the  income  of  which  the  widow 
enjoyed.  A  hill  was  filed  by  the  re- 
mainderman against  the  widow  (who  was 
an  executrix)  and  the  other  executors, 
raising  no  question  as  to  the  enjoyment 
in  specie.  At  the  hearing  it  was  deter- 
mined, that  the  widow  was  not  entitled 
to  enjoy  the  long  annuities  in  specie,  but 
nothing  was  determined  as  to  the  lease- 
holds, and  accounts  were  directed.  Held, 
that  the  widow  could  not,  on  fur^er  di- 
rections, be  charged  with  the  excess  of 
the  rents  of  the  leaseholds  beyond  the  in- 
come arising  from  the  fund  which  would 
have  been  produced  by  their  sale,  Mor- 
gan  ▼.  Morgan,  vol.  18,  p.  441 

£.  An  executrix  and  tenant  for  life  unne- 
cessarily and  improperly  sold  out  a  sum 
of  stock ;  a  common  decree  for  an  ac- 
count was  made  against  her  represen- 
tatives. Held,  that  her  estate  was 
liable  to  replace  the  stock  and  dividends, 
and  that  relief  might  be  had  on  further 
directions,  though  the  particular  matter 
was  not  charged  by  the  bill.  Davtitpori 
V.  Stafford.  vol.  14,  p.  819 


GAME. 

A  demise  of  the  exclusive  right  of  sporting 
over  a  farm  does  not  justify  the  lessee  in 
turning  out  on  it  game  not  bred  thereon 
in  the  ordinary  way.  SembU  also,  that 
in  such  a  case  the  lessor  is  justified  in 
keeping  down  the  excess.  Birkbeek  v. 
Pagtt,  vol.  81,  p.  408 


GAS  COMPANY. 

A.  and  B.,  the  owners  of  an  estate,  laid  it 
out  for  building  purposes,  and  devoted  a 
portion  of  it  to  roads ;  on  a  partition  of 
the  estate,  the  soil  of  the  roads  was  vested 
in  J.,  who  covenanted  that  the  owners 
and  occupiers  of  all  the  land  should  have 
the  full  use  and  enjoyment  of  the  roads 
**  as  if  the  same  were  public  roada." 
Held,  that  though  the  roads  were  not  ac- 
tually dedicated  to  the  public,  yet  that  a 
distnct  gas  company,  upon  the  requisi- 
tion of  the  owners  sod  occupiers,  had  a 
right,  under  "The  Gasworks  Clsuses  Act, 
1847,"  to  break  the  soil  of  the  roads  to 
la^  down  their  mains  without  the  assent 
or  jt,  and  his  representatives.  Selby  v. 
Th4  Crystal  Palace  DUlriet  Gas  Company. 

vol.  80,  p.  606 


GENERAL  ORDERS. 

Order  to  elect  made  in  the  ease  of  a  claim, 
though  not  literally  within  the  orders. 
DovJfSM  V.  Matan,  vol.  18,  p.  £40 


GENERAL  WORDS. 
[Set  Description  or  Gift,  Recitals.] 

1.  Leaseholds  which  were  not  specified  in  a 
deed.  Held,  not  to  paas  by  the  general 
words,  all  other  '*  property  and  effects." 
Hopkiuton  V.  Lm$k,  vol.  84,  p.  216 

2.  By  a  deed  executed  by  a  trustee  of  a 
bsnking  company  on  his  retiring,  he  aa- 
signed  three  specified  policies  neld  for 
securing  debts  due  to  tne  bank  and  the 
debts  Uiemselves.  He  also  aasigned 
leaseholds  JC.,  mortgaged  to  him  for  se- 
curing a  debt  due  to  the  bank,  "  and  ail 
other  moneys,  securities,  property  and 
effects*'  vested  in  him  and  four  others  aa 
trustees  for  the  company.  Held,  that 
leaseholds  T.,  belonging  to  bank  abso- 
lutely and  vested  in  the  retiring  trustee 
and  the  same  other  four  trustees,  but 
which  were  not  referred  to  in  the  deed, 
did  not  pass  under  the  above  general 
words.    Jbid, 


GIFT. 

[See  DoNATis  Mortis  Cau8a,Gift  Over, 
Gift  to  a  Class,  Implication  (Gift 
ry),  Voluntary  Settlement,  &c.] 


GIFT  OVER. 
[See  Forfeiture,  Vesting.] 

1.  A  testator,  in  case  any  person  should 
give  a  suitable  piece  of  land  for  alms- 
houses, gave  a  sum  of  money  to  be  de- 
voted'to  the  charity,  with  a  gift  over  of 
the  fund,  if  no  such  piece  of  land  should 
be  provided  or  the  scheme  should  not  be 
approved  of  by  his  trustees.  The  land 
was  provided,  and  no  difficulty  inter- 
posed as  to  the  scheme,  but  the  gift  of 
the  money  was  held  void  as  contrary  to 
the  policy  of  the  Mortmain  Act  Held, 
that  the  gift  over  did  not  take  effect 
Pkilpott  V.  SU  Oeorge*9  HoepitaL 

vol.  21,  p.  184 

2.  By  a  marriage  settlement,  a  fund  waa 
settled,  after  die  death  of  the  survivor  of 
the  husband  and  wife,  in  trust  for  the 
**  children  then  living,"  to  be  paid  at 
twenty-one,  and  in  case  the  parents 
should  die  *'  without  leaving  any  lawful 
issue,"  then  as  the  husband  should  ap- 
point, and  in  default,  *'in  case  there 
should  be  no  child  or  children  as  afore- 
said," over.  Children  attained  twenty- 
one,  but  they  all  died  in  the  life  of  their 
parents,  leaving  issue,  who  survived  the 
parenta.  Held,  that  the  gif^  over  took 
effect    /m  re  Heath*  t  Settlement. 

vol.  28,  p.  198 

8.  Gift  over,  in  case  A,  B.  ahould  die 

**  before  marriage  and  leave  no  issue." 

Held,  to  take  effect  only  on  the  hap- 
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pening  of  both  events.    Seecombe  ▼.  Ed' 
wardM.  vol.  28,  p.  440 

4.  Shifting  clauses,  which  take  away  an 
estate  from  the  owner,  are  construed 
strictly.     JValmeiUy  v.  Oerard, 

vol.  29,  p.  821 

5.  Construction  of  a  shifting  clause.  Lord 
KenlU  V.  The  Barl  rf  Bective, 

vol.  84,  p.  587 

6.  A  testator  directed  two  estates  to  be 
purchased  {J.  and  B.).  The  estate  A, 
was  to  be  settled  on  the  sons  of  his 
daughter  (except  Lord  JT.,  the  eldest), 
and  their  issue,  and  in  default  on  K,  for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  his  issue 
in  tail  general,  with  remainders  over  to 
daughters  of  the  daughter.  Estate  B, 
was  to  be  settled  on  Lord  K.  for  life,  with 
remainder  to  his  first  and  other  sons  in 
tail,  and  afterwards  to  the  same  uses  as 
the  estate  A»  There  was  a  shifting  clause 
determining  the  estate  of  Lord  K,  and 
his  first  and  other  sons  in  estate  B.,  in 
case  he  or  his  issue  male  became  en- 
titled to  estate  A,  K.  having  become 
entitled  to  estate  jf.,  it  was  held,  that 
his  first  life  estate  alone  in  estate  B.  had 
ceased,  but  that  his  second  life  estate 
tlierein,  expectant  on  the  failure  of 
younger  sons  of  the  daughter,  was  still 
subsisting.    Jbid, 


GIFT  TO  A  CLASS. 

[See  Children,  Gift  to  a  Class  (Sub- 
stitution), Next  of  Kin,  "Per  Ca- 
pita" OR  "  Stirpes,"  Relations, 
Representatives,  Survivorship, 
Vesting.] 

1.  Bequest  in  trust  for  all  the  children  of 
the  testator's  late  uncle  /.  B.  deceased, 
to  be  divided  equallv  amongst  them  and 
the  issue  of  such  of  them  as  should  be 
deceased,  share  and  share  alike,  such 
issue  to  be  entitled  to  the  share  of  his 
deceased  parents  equally  amongst  them. 
Held,  that  a  grandchild  of  /.  B.,  whose 
parent  was  dead  at  the  date  of  the  will, 
was  entitled  to  take.    BtM  v.  Btckwiih. 

vol.  2,  p.  808 

2.  Bequest  of  residue,  in  trust,  after  nay- 
ment  of  an  annuity  of  60/.  to  A,  for  lite,  to 
apply  the  residue  of  the  interest  towards 
the  maintenance  of  the  children  of  B. 
until  twenty-one,  and  in  case  of  the  death 
of  A.  during  their  minority,  to  apply  the 
whole  or  so  much  as  was  necessary  in  the 
same  way,  and  after  the  death  of  A.^ 
when  such  children  attained  twenty-one, 
to  transfer  the  principal  to  them.  There 
was  a  gift  over  in  case  there  should  be  no 
children  of  B.  living  at  the  death  of  A, 
The  fund  was  more^than  sufficient  to 
provide  for  the  annuity.  Held,  that  the 
gift  to  the  children  was  not  confined  to 
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those  living  at  the  death  of  the  testatrix. 
Gardner  v.  James.  vol.  6,  p.  170 

8.  Gift  to  a  lady  for  life,  and,  after  her 
death,  amongst  all  her  children  "  which 
should  be  living  at  her  death,"  and  if 
but  one,  to  such  only  child,  such  shares 
to  become  vested  interests  at  twenty-ooe. 
The  lady  being  sixty-three,  and  desirous 
of  giving  up  her  life  interest,  she  and  her 
children.allof  wjiom  had  atuined  twenty- 
one,  presented  a  petition  for  payment  to 
the  children.  One  of  the  children  was  a 
/em§  ecvert.  The  Court  declined  making 
the  order.     Brandon  v.  Woodthorpe. 

vol.  10,  p.  463 

4.  A  class  of  children  being  interested, 
the  Court,  instead  of  directing  the  preli- 
minary class  inquiry,  received  the  affi- 
davit of  the  parents  proving  the  class, 
and  then  allowed  the  cause  to  be  beard. 
Buih  V.  Waikine,  vol.  14,  p.  83 

5.  Bequest  to  A.  B,  for  life,  and  after  his 
death  to  "all  the  present  born  children 
of  A»  B.  equally."  One  of  them  died 
between  the  date  of  the  will  and  the  death 
of  the  testatrix.  Held,  that  his  share 
did  not  lapse,  but  that  the  bequest,  being 
to  a  class,  the  whole  was  divisible 
amongst  those  who  survived  the  testatrix. 
Leigh  V.  Leigh.  vol.  17,  p.  605 

6.  Under  a  gift  to  one  for  life,  with  re- 
mainder **  to  my  grandchildren."  Held, 
that  the  bequest  was  not  limited  to  grand- 
children to  whom  legacies  had  previously 
been  given  nominaiim,  but  that  all  the 
grandchildren  who  came  into  esse  prior 
to  the  period  of  distribution  were  entitled. 
Moffatt  V.  Bnrnie.  vol.  18,  p.  21 1 

7.  After  the  death  of  the  annuitant,  the 
testator  directed  that  *'  the  principal  from 
which  such  annuity  was  derived  should  be 
equally  divided  between  her  five  daugh- 
ters then  in  existence  and  any  other  chil- 
dren, whether  male  or  female,  that  might 
yet  be  born."  Held,  that  the  five  daugh-^ 
ters,  and  all  the  after-born  children  of  the 
annuitant,  were  entitled  to  the  fund  pro- 
ducing the  full  annuity,  in  equal  shares. 
Aitwater  v.  Attwater,  vol.  18,  p.  830 

8.  Bequest  to  wife  for  life,  and  afterwards 
to  all  the  testator's  nephews  and  nieces 
living  at  the  death  of  his  wife, — namely, 
**all  the  children  of  my  brother  5.  H." 
&c.  (naming  the  greater  part,  but  not  the 
whole  of  his  brothers  and  sisters,  and  ex- 
cepting one  of  his  nieces  by  name,  and 
giving  her  a  legacy).  Held,  that  this 
was  not  a  gift  to  a  class  consisting  of  all 
the  testator's  nephews  and  nieces,  but  to 
the  children  only  of  those  brothers  and 
sisters  who  were  specifically  named.  Im 
re  HulPt  Ettate.  vol.  21,  p.  314 

9.  Devise,  after  prior  interests  '*  equally " 
amongst  the  testator's  '*  legal  personal  re- 
presentatives, in  such  and  the  like  manner 
as  if  the  same  had  been  to  be  paid  under 
the  Sutute  of  Distribution."    Held,  that 
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the  cUm  were  to  be  ascertained  at  the 
testator's  death,  and  that  the  testator's 
widow  and  bis  only  son  took,  not  equally, 
bat  according  to  the  statute,  t. «.  one- 
thhd  to  the  widow,  and  two-thirds  to  the 
son.     Holloway  v.  Radel{ffe» 

vol.28,  p.  163 

10.  A  testator  directed  a  reversionary  sum  to 
fall  into  his  residue.  He  gave  an  an- 
nuity to  A,  for  life,  and  his  residue  to  a 
class  of  children  who  should  attain  twenty- 
one.  The  only  residue  was  the  rever- 
sionary sum  and  the  fund  set  apart  to 
answer  the  annuity.  On  the  death  of  J., 
Held,  that  children  bom  in  the  life  of  A,t 
but  after  one  of  the  class  had  attained 
twenty-one,  were  excluded,  and  did  not 
participate  in  the  fund  then  distributable. 
Hagger  v.  Payju,  vol.  23,  p.  474 

11.  Under  a  bequest  in  trust  for  all  the  sons 
and  daughters  of  A,,  B,  and  C.  (who  were 
living)  who  shall  attain  twenty-one,  it 
was  held,  that  the  class  was  not  to  be 
ascertained  on  the  first  of  the  class  attain- 
ing  twenty- one,  in  consequence  of  the 
will  containing  a  power  ot  maintenance 
and  advancement,  whether  they  "shall 
or  not"  have  attained  twenty-one,  and 
notwithstanding  the  liability  of  the  share 
to  be  lessened  by  the  subsequent  addition 
to  the  class  entitled  to  the  entire  fund. 
Iredell  V,  IredtlL    (No.  2.) 

vol.  25,  p.  485 

12.  Bequest  of  100^  each  to  the  two  sisters, 
and  his  ornaments  to  be  equally  divided 
amongst  the  unmarried  oneai  Held,  that 
the  class  of  unmarried  daughters  was  to 
be  ascertained  at  his  death.  Blagrooe  v. 
Coore.  vol.  27,  p.  138 

13.  A  testator,  a  widower,  appointed  a 
trust  fund,  over  which  he  had  an  exclu- 
sive power  of  appointment,  in  favour  of 
his  children,  '*to  be  equally  divided 
among  my  sons,  and  also  any  other  sum 
of  money  that  I  may  die  possessed  of.*' 
He  had  previously  named  all  his  children. 
Held,  that  the  sons  took  as  a  class,  and 
that  those  who  survived  the  testator  were 
entitled  to  the  whole  fund.  Fitzrojf  v. 
The  Duke  qf  Richmond.    (No.  1.) 

vol.  27,  p.  186 

14.  A  testator,  having  five  daughters,  gave 
a  legacy  to  one  and  the  residue  to  the 
remaining  four  (by  name)  *'and  their 
issue ;"  but  he  afterwards  directed,  that 
any  subseauent-bom  daughters  and  their 
issue  should  he  entitled  to  equal  shares 
with  the  four  daughters.  One  of  the  four 
died  without  issue  in  the  life  of  the  testa- 
tor. Held,  that  there  was  no  intestacy, 
that  the  daughters  took  as  a  class,  and 
that  those  who  survived  took  absolutely. 
Re  SUPihope't  Truttt.  vol.  27>  p.  201 

1 5.  A  testator  bequeathed  legacies  of  **  500/. 
a  piece  to  each  child  that  may  be  bom  " 
to  either  of  the  children  of  my  brothers. 
Held,  that  the  class  included  only  the 


children  coming  into  eeee  between  the 
date  of  the  will  and  the  death  of  the  tes- 
tator, and  that  children  born  at  the  date 
of  the  will  and  those  bora  after  his  death 
(unless  en  venire  ea  mire  at  that  period) 
were  excluded.    Towntend  v.  Early, 

vol.  28,  p.  429 

16.  A  testator  bequeathed  stock  to  bis  aunt 
for  life,  and,  after  her  death,  to  his  father, 
"  and,  in  case  of  his  death,  then  to  de- 
volve on  his  brothers  and  sisters  or  their 
representatives."  The  father  and  two 
brothers  predeceased  the  aunt.  Held, 
that  the  "death"  of  the  father  meant 
death  in  the  life  of  the  tenant  for  life ; 
that  the  brothers  and  sisters  who  survived 
the  aunt,  and  the  representatives  of  those 
who  predeceased  her,  were  entitled  to 
the  stock.  Secondly,  that  "  representa- 
tives" meant  executors  or  administrators, 
and  not  next  of  kin,  and  that  they  took 
as  trustees,  and  not  beneficially.  Rt 
HeudertoH,  voL  28,  p.  656 

17.  A  tesutor  devised  all  the  estates  before 
specified  to  his  sister's  "family,"  and 
proceeded  thus : — "  I  give  to  /.  R.  2). 
(who  was  the  sister's  son)  my  DaUon 
estate,  and  the  res]t  to  be  sold  and  divided 
equally."  Held,  that  the  children  of  the 
sister,  including  J,  R.  />.,  took  the  pro- 
duce of  the  sale  equally.  Reay  v.  Raw- 
linson,  vol.  29,  p.  88 

18.  Bequest  to  all  the  children  of  J. "  now 
born  or  hereafter  to  be  bom,"  who  shall 
attain  twenty  one,  in  equal  shares ;  with 
powers  of  maintenance  out  of  and  for 
accumulation  of  income,  and  of  advance- 
ment out  of  the  "  presumptive  shares." 
Held,  that  on  the  first  child  attaining 
twenty-one  the  class  was  ascertained,  and 
that  the  children  afterwards  born  were 
excluded.    Baieman  v.  Oray. 

vol.  29,  p.  447 

19.  A  testator  devised  an  estate  to  his  sons 
Phineat  and  John  ecjually,  during  the  life 
of  Phineat,  and  until  his  youngest  child 
attained  twenty- one,  and  on  the  death  of 
Phineae,  and  on  the  youngest  child  at- 
taining twenty-one,  to  sell  it  and  pay 
one  half  of  the  money  to  John  and  his 
heirs,  and  the  other  half  amonff  the  then 
living  children  of  Phineat,  "  Dut,"  said 
the  testator,  "  in  case  of  John't  death 
without  lawful  if  sue  before  the  said  divi- 
sion takes  place,  then  I  give  his  half 
share  to  and  amongst  my  then  living 
grandchildren,  share  and  share  alike." 
/oAn  died  without  issue  in  1827,  Phineat 
died  in  1858.  Held,  that  the  grandchil- 
dren were  to  be  ascertained  at  the  death 
of  Phineat,  and  that  the  i;epresentatives 
of  a  grandchild  who  died  in  1856  took  no 
share.     Gill  v.  Barrett       vol.  29,  p.  372 

20.  A  testator  devised  a  real  estate  to  trus- 
tees in  fee,  in  trust  for  all  the  children  of 
his  two  sisters  then  bom,  or  thereafter  to 
be  born,  who  should  have  attained,  or 
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should  afterwards  attain  twenty-one,  in 
equal  shares ;  and  he  directed  that,  as 
the  same  should  respectively  become 
▼estedi  the  trustees  should  convey  the 
same  accordingly.  Held,  that  the  chil- 
dren born  after  the  testator's  death  took 
a  share.    Eddowet  v.  Eddowet. 

vol.  80,  p.  603 

21.  Bequest  to  a  brother  for  life,  and,  at  his 
death,  "  to  be  equally  divided  amongst 
his  surviving  children  and  my  niece 
JL  Wy  Held,  that  this  was  not  a  ^ift  to 
a  class ;  and,  fL  IT.  having  died  in  the 
life  of  the  testator,  that  K,  W:%  share 
lapsed.      Drakeford  v.  Drakeford, 

vol.  38,  p.  48 

22.  Gift  to  if.  for  life,  and  after  her  decease 
to  all  the  children  of  B.,  who  should  be 
living  at  the  testator's  death  or  be  bom 
afterwards  who  should  attain  twenty-one, 
with  a  direction  that  no  child  should  be 
excluded  in  consequence  of  any  other 
child  having  attained  a  vested  interesL 
Held,  that  the  class  was  to  be  ascertained 
upon  the  latter  of  these  two  events,  viz., 
a  child  of  ^.  attaining  twenty-one  at  the 
death  of  A.,  and  that  a  child  bom  after 
that  period  was  excluded.  Panont  v. 
Justice.  vol.  84,  p.  698 

23.  A  testator  having  made  gifts  to  the 
three  children  of  his  first  marriage,  gave 
his  residue  to  his  wife  for  life,  with  re- 
mainder to  the  five  children  of  his  second 
marriage  (by  name)  ''and  such  other 
child  or  children  as  should  be  living  at 
the  time  of  his  death."  Held,  on  the 
context,  that  the  children  of  the  first 
marriage  were  not  included  in  the  residu- 
ary gift.     Lovejoy  v.  Crqfter. 

vol.  35,  p.  149 

24.  Gift,  on  the  decease  of  parents  "  leaving 
children,"  to  all  the  children  in  default 
of  appointment.  Held,  that  a  child  need 
not  survive  the  parents  in  order  to  take. 
Re  Oratwick,  vol.  35,  p.  215 

GIFT  TO  A  CLASS  (SUBSTITUTION 
OF  CHILDREN.) 

[See  Survivorship,  Vesting.] 

1'.  Bequest  by  testator  to  J.  for  life,  and 
"  after  death  of  J.  to  my  four  children 
or  the  survivor  or  survivors  of  them 
equally,  or  their  heirs."  One  of  the  four 
children  died  in  A,*s  life.  Held,  that  his 
children  took  by  way  of  substitution. 
Price  V.  Lockley.  vol.  6,  p.  180 

2.  Bequest  by  testator  to  A,  for  life,  and 
afterwards  '*  to  my  children  then  linng 
or  their  issue,  the  issue  to  take  the 
father's  share."  Held,  that  the  issue 
took  by  substitution,  and  that  to  entitle 
them  they  must  survive  A,  Benneti  v. 
Merriman.  vol.  6,  p.  360 

8.  Gift  to  A,  for  life,  with  remainder  to 
the  daughters  of  B.,  *'  and  their  descend- 
antSy  per  sUrpet,  to  hold  to  them,  their 


heirs  and  assigns  for  ever."  The  daugh- 
ters had  children  at  the  death  of  the  tes- 
tator and  of  the  tenant  for  life.  Held, 
that  the  daughters  took  absolute  interests 
and  in  joint  tenancy,  and  that  the  issue 
could  only  take  by  substitution.  Dick  v. 
Lacff.  vol.  8,  p.  214 

4.  Bequest  to  if.  to  be  paid  within  six 
months ;  but  if  he  should  die,  not  having 
received  his  legacy,  then  his  children  to 
be  entitled  to  his  share.  A,  predeceased 
the  testator.  Held,  that  his  children 
took  nothing.    Smith  v.  Oliver, 

vol.  11,  p.  404 

5.  A  testator  professed  to  give  legacies  to 
each  of  twelve  first  ceusins  nominatim,  bat 
he  enumerated  eleven  only,  and  stated 
the  other  to  be  dead,  and  desired  bis 
legacy  to  be  paid  to  his  children.  He 
afterwards  directed,  after  the  decease  of 
his  wife,  the  whole  remainder  of  his 
property  **  to  be  divided,  share  and  share 
alike,  to  his  aforesaid  twelve  first  cousins 
and  their  children."  Held,  that  the 
first  cousins  took  vested  interests  at  the 
death  of  the  testator,  subject  to  be  di- 
vested on  their  deaths  in  the  widow's 
life,  in  which  event  their  children  took 
by  substitution.     Burrell  v.  BaekerjUld. 

vol.  11,  p.  525 

6.  Bequest  to  "my  son  William  or  his 
children."  Held,  that  the  son  who  sur- 
vived was  absolutely  entitled,  and  that 
the  children  could  only  take  by  substi- 
tution, in  case  of  the  death  of  their 
parent.    Penley  v.  Penley, 

vok  12,  p.  547 

7.  Bequest  to  H.  S.  for  life,  and  after  her 
decease  to  the  testator's  four  brothers 
and  sister,  '*  or  such  of  them  as  should 
be  then  living,"  equally.  And  in  case 
any  of  them  should  be  then  dead,  then 
he  bequeathed  his  or  her  share  to  the 
children,  *'  to  be  paid  at  the  time  before 
mentioned."  The  brothers  and  sister 
all  died  in  the  lifetime  of  H,  S.^  one  (A* 
B,)  having  had  no  children.  Held,  that 
the  representatives  of  ^.  B.  were  entitled 
to  his  share,  and  that  all  the  children 
took,  whether  living  at  the  death  of  H.  5. 
or  not.  Matters  v.  Scales,    vol.  13,  p.  60 

8.  Children  cannot  take  by  substitution  for 
their  deceased  parent,  who  forms  one  of 
a  class,  unless  the  parent,  if  living,  could 
himself  have  taken.  Qmlthurst  v.  Carter, 

vol.  15,  p.  421 

9.  Bequest  (in  effect)  to  A,  for  life,  and  in 
default  of  her  appointment,  equally 
amongst  "  her  sisters  or  their  children, 
living  at  her  decease."  Held,  first,  that 
the  children  took  by  substitution,  and 
therefore,  that  the  children  of  a  sister 
who  was  dead  at  the  date  of  the  will 
could  not  take ;  and  secondly,  that  such 
of  the  children  as  were  entitled  took 
**per  stirpes.**     Congreve  v.  Palmer, 

vol.  16,  p.  485 
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10.  Distinction  between  a  gift  to  sevenil, 
with  remainder  to  their  children,  and  one 
to  several,  with  a  substitutional  g\h  to 
their  children,  in  respect  to  the  children 
taking  **per  tlirpet**  or  **  per  capita." 
Cmt^rem  t.  Palmer,.  vol.  16,  p.  435 

11.  Distinction  between  a  substitutional  gift 
after  a  bequest  to  persons  as  a  class,  and 
one  following  a  gift  to  individuals  nomt- 
M^'flt.     Ive  V.  King.  vol.  16,  p.  46 

12.  Bequest  to  A.  for  life,  and,  after  her 
decease,  to  B,  or  his  heirs,  in  such 
manner  as  he  might  deem  proper,  B. 
died  before  A,  Held,  a  gift  by  substi- 
tution, to  the  next  of  kin  of  B,^  at  his 
and  not  at  A*%  death,  according  to  the 
Statute  of  Distributions,  as  tenants  in 
common  and  in  the  same  uroportions. 
Jaeobe  v.  Jacobt,  vol.  16,  p.  667 

15.  A  testator  gave  his  personsl  rstste  to 
A,  for  life,  and  after  the  decease  of  i4.  he 
directed  his  executors  to  divide  it  among 
the  six  children  of  his  late  sister  J,  J, 
(naming  them),  "who  should  be  living 
at  the  time  of  his  decease,  and  the  issue 
of  such  of  them  as  should  be  living  at 
the  time  of  his  decease,  and  the  issue  of 
such  of  them  as  should  then  be  dead, 
leaving  issue  then  living,  the  issue  to 
take  only,  such  part  or  share  as  their 
parents,  if  then  living,  would  have  taken." 
If  any  of  the  children  should  die  without 
leaving  issue,  his  or  her  share  was  to 
go  over  to  the  others;  and  if  any  of  the 
children  should  die  leaving  issue,  they 
were  to  take  as  therein  mentioned.  All 
the  six  children  of  ^.  /.  sifrvived  the  tes- 
tator and  the  tenant  for  life,  and  some  of 
them  had  issue.  Held,  that  the  six 
children  were  entitled  to  the  fund  abso- 
lutely,  and  that,  in  the  events  which  had 
happened,  their  issue  took  nothing. 
Jokmtou  V.  Cope.  vol.  17i  p.  661 

14.  Bequest  to  a  class  equally,  with  a  sub- 
stitnted  gift,  as  to  the  shares  of  any  who 
predeceased  the  testator,  to  his  ^  children 
or  remoter  issue,*'  per  stirpes  of  **  their 
parents'  or  grandparents* "  shares.  Held, 
that  the  grandchildren  could  not  claim  a 
share,  by  substitution,  in  competition  with 
children,  but  that  the  children  alone  were 
entitled  to  the  exclusion  of  grandchil- 
dren.    Amson  v.  Harris,     vol.  19,  p.  210 

16.  Bequest  of  2,000t,  in  trust  to  pay  one- 
half  of  the  interest  to  Nathaniel  for  life, 
and  the  other  to  Thowuu  for  life,  and 
afterwards  to  their  wives  for  life.  And 
in  case,  at  the  death  of  Nathaniel  and 
wife,  there  should  be  issue  of  Na- 
tkaniel,  to  transfer  a  moiety  to  the  chil- 
dren at  twenty-one,  and  in  case  there 
should  be  no  such  issue,  or  they  should 
die  under  twenty-one,  then  over.  **  And 
so,  in  like  manner,"  upon  the  decease 
of  Thomas  and  wife,  the  other  half  to  be 
transferred  to  his  lawful  issue, "  and  in 
ease  of  no  such*'  issue  or  they  shall  all 
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depart  this  life  before  they  shall  attain 
twenty-one,  then  over.  Held,  that  a 
child  of  Themast  who  attained  twenty- 
one,  but  died  in  the  life  of  her  mother, 
took  no  intereat.     tVitson  v.  Mount, 

vol.  19,  p.  292 

16.  Bequest  to  if.  B.  for  life,  and  after  her 
death,  to  pa^  and  divide  it  amongst  her 
children  living  at  her  decease,  and  the 
issue  of  such  of  them  as  should  be  then 
dead  leaving  issue,  such  issue  to  take 
their  parents'  share,  with  a  gift  over  if 
all  the  children  of  i^.  B,  should  die  in  her 
lifetime  without  leaving  issue.  Two 
children  died  in  the  life  of  J,  H.,  leaving 
children.  Held,  that  grandchildren  of 
J,  B.  who  predeceased  their  parents  did 
not  take ;  but  that  grandchildren  of  if .  B., 
who  survived  their  parents,  but  died  in 
the  life  of  A,  fi.,  took  vested  interesu, 
which  passed  to  their  representatives. 
Thompson  v.  dive.  vol.  23,  p.  282 

17.  A  tesutor  bequeathed  to  A.  1,000/., 
pert  of  a  policy  of  1,200/.,  and  the  re- 
maining 200/.,  together  with  all  advan- 
tages arising  from  the  policy,  to  his 
widow.  By  a  codicil  he  gave  the  1,000/. 
to  trustees  for  A,  and  her  children,  and 
in  case  of  A.*s  death  without  children,  to 
his  widow  ''or  her  heirs."  The  widow 
died,  having  bequeathed  the  1,000/.  to 
B.,  and  A,  died  afterwards  without 'chil- 
dren. Held,  that  B.  was  not  entitled, 
but  that  the  next  of  kin  of  the  widow 
(asceruined  at  her  death,  and  not  at  the 
period  of  distribution)  took  the  1,000/. 
by  substitution.     In  re  Craven. 

vol.  23,  p.  383 

18.  Bequest  to  A.  for  life,  and  after  her 
death,  to  B.  and  C.  '*  or"  their  children. 
B.  and  C  survived  A,  Held,  that  their 
children  took  nothing.    Sparks  v.  Restal. 

vol.  24,  p.  218 

19.  Bequest  to  A.  for  life,  with  remainder 
to  her  children  living  at  her  death,  and 
their  issue,  the  issue  to  take  the  share  of 
a  deceased  parent,  followed  by  a  declara- 
tion that  the  children  should  take  vested 
and  transferable  interests  at  twenty-one, 
or  leaving  lawful  issue  at  the  time  of  his 
decease  before  that  age.  A  child  at- 
tained twenty-one,  and  died  in  the  life  of 
A,  without  having  any  issue.  Held,  that 
the  representatives  took  no  share.  In  re 
Payne.  vol.  26,  p.  656 

20.  Gift  to  one  for  life,  and  after  his  de- 
cease, to  his  children  "then  living,  or 
their  legal  personal  representatives, 
share  and  share  alike."  Held,  that  the 
representatives  took  as  a  distinct  class 
and  not  b^  substitution,  and  that  the 
representatives  of  children  who  died  in 
the  lifetime  of  the  testator,  and  of  those 
who  were  dead  at  the  date  of  the  will, 
participated.    King  v.  Cleaveland. 

vol.  26,  p.  26 

21.  Bequest  to  my  niece  and  such  of  my 
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nephcwf  and  nieces  m  shall  be  then 
living,  and  the  children  of  such  of  them 
as  slwll  be  then  dead,  such  children  to 
be  entitled  only  to  the  part  of  their  i>a- 
rents.  Held,  that  |he  children  of  a 
nephew  who  died  in  the  life  of  the  tes* 
tatrix  participated.    Re  FaMldmg*i  Trusi. 

Tol.  26,  p.  263 
(See  Gar«y  t.  WhiUinghaw^ 

vol  6,  p.  268) 

22«  Bequest  by  testator  to  J.  and  B.  for 
their  lives,  and  afterwards  to  be  equally 
divided  between  my  surviving  brothers 
and  sisters  or  their  children  equally. 
Held,  that  only  those  children  who  sur- 
vived J.  and  B.  participated.  Jtkhuon 
V.  Burtrum.  vol.  28,  p.  219 

28.  Bequest  to  be  equally  divided  between 
JL  G,  and  "  my  brothers  and  sisters,  or 
their  children,"  and  unto  J.  J.  Held, 
that  the  children  of  such  of  the  brothers 
and  sisters  as  were  dead  at  the  date  of 
the  will  could  not  take  by  substitution. 
Rb  Jnu  Wood's  WiU.  vol.  SI,  p.  823 

24.  A  testator  bequeathed  a  legacy  to  such 
of  his  nephews  and  nieces  (children  of 
J.  B.)  tm  should  be  living  at  his  death 
equally,  and  he  provided  as  follows,  that 
in  case  any  nephew  or  niece  "  shall  die 
in  my  lifetime,"  leaving  children  living 
at  my  decease,  such  children  should 
stand  in  their  parents*  place  and  be  en- 
titled to  the  snare  which  the  deceased 
parent  would  have  been  entitled  to,  if 
living  at  my  decease.  A  child  of  a 
niece*  who  had  died  prior  to  the  date  of 
the  will  was  held  entitled  to  participate 
in  the  legacy.    In  rt  Chapman's  IViU. 

vol.  82,  p.  882 

25.  Gift  of  residue  to  widow  for  life,  and 
afterwards  to  divide  amongst  such  of  six 
nephews  and  nieces  "  as  should  be  living 
at  the  time  of  her  decease ;"  but  '*  if  any 
or  either  of  them  should  be  then  dead 
leaving  issue,"  then  "  that  such  issue 
shall  be  entitled  to  the  father's  or 
mother's  share."  A  nephew  and  his 
onlv  child  died  in  the  life  of  the  widow: 
Held,  that  the  child  took  no  interest  in 
the  residue.    Holgato  v.  Jennings, 

vol.  84,  p.  79 

26.  Whethtr  the  same  conditions  are  (by 
implication)  applicable  to  a  substitutional 
gift  as  are  expressed  in  regard  to  the 
original  gift,  qnare»    Ibid, 

27«  Under  a  gift  to  parents,  with  a  ^ift,  by 
substitution,  to  their  children  in  the 
event  of  such  psrents  dying  leaving 
issue.  Held,  thst  to  entitle  the  children, 
the  event  must  happen  prior  to  the  period 
of  distribution.     IVoody,  Wood, 

vol.  88,  p.  887 

28.  A  tesutor  directed  his  real  esute  to  be 
sold  on  the  death  of  bis  widow,  and  the 
produce  paid  to  bis  six  "children  and 
the  isfua  of  such  of  them  as  should  die 
leaving  issue,"  equally,  "the  iuue  of 


such  children  being  respectively  entitled 
amongst  them  to  such  share  only  as  their 
parents  would  have  been  entitled  to  if 
living."  The  will  conuined  a  gift  over, 
in  case  of  any  of  the  children  dying  in 
the  testator's  **  lifc^tiroe  or  after  his  de- 
cease" withdut  leaving  a  child.  Held, 
that  a  child  who  survived  the  widow 
became  absolutely  entitled  and  that  her 
children  took  nothing.  Wood  v.  Wood- 
vol,  88y  p.  887 


GOODWILL. 

1.  A  widow  carried  on  the  business  of  a 
licensed  victualler  on  premises  held  by 
her  from  year  to  year.  Prior  to  her 
second  marriage,  she  assigned  her  house- 
hold goods,  furniture,  stock  in  trade, 
brewing  utensils,  and  all  other  her  effects, 
upon  trusts  excluding  her  husband.  She 
married.  Held,  that  the  goodwill  of  the 
trade,  which  was  afterwards  sold,  paaaed 
by  the  deed  as  incident  to  the  stock  and 
licence,  and  not  to  the  husband  with  the 
premises.    England  v.  Downs, 

vol.  6.  p.  269 

2.  Claim  of  retiring  partner  to  a  share  in 
the  value  of  the  goodwill  of  the  business 
disallowed.    Hall  v.  Hall, 

vol.  20,  p.  189 

8.  Two  persons  entered  into  partnership 
for  twenty-one  years,  but  in  consequence 
of  disagreements  and  misconduct,  dis- 
putes ensued.  The  partnership  waa  dis- 
solved by  decree,  one  consenting  to  retire 
and  the  other  to  take  the  stock  and  effecta 
at  a  valuation. 

Held,  that  the  retiring  partner  was  not 
entitled  to  any  allowance  for  his  share  of 
the  goodwill,  no  provision  being  made 
by  the  partnership  articles  for  such  an 
allowance  on  a  dissolution  by  death  or 
by  the  retirement  of  one  partner  by 
notice  during  the  term.    Ibid. 

4.  The  estate  of  a  deceased  partner  is 
entitled  to  participate  in  the  goodwill  of 
a  buainess,  which  does  not  belong  to  the 
surviving  partnera,  except  by  express 
agreement     Wedderbum  v.  Wedderbnm. 

vol.  22,  p.  84 

8.  Solicitors  agreed  to  become  partners 
for  seven  years,  and  stipulated  that,  if 
either  retired,  the  continuing  partner 
should  pay  him  the  fair  marketable  value 
of  his  goodwill.  One  p^ave  notice  two 
days  before  the  expiration  of  the  seven 
years.  Held,  under  these  circumstances, 
that  he  was  only  entitled  to  the  value  of 
the  goodwill  aa  for  two  days,  and  not  as 
of  a  going  business.    Atuten  v.  Asys. 

voL  24,  p.  898 

6.  There  is  no  equity  to  prevent  a  sur- 
viving partner  or  clerk  who  ia  appointed 
executor  from  continuing  the  same  trade, 
and  a  purchaser  of  the  testator's  goodwill 
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must  lake  lubject  to  th«  chance  of  ob- 
taioing  the  cactomen  of  the  old  esta- 
^Uihaeot.    Danti  ▼•  Hodgson, 

vol.  26,  p.  177 

7.  The  goodwill  of  a  tobacco  broker,  whose 
brother  bad  been ,  actively  engaged  in 
the  business  and  survived  him,  and  con- 
tinued the  boainess,  held  to  be  valueless. 

8.  The  terms  "  goodwill,  &c.,"  in  a  con- 
trsct  for  the  sale  of  a  foundry,  are  not  so 
ancertain  aa  alone  to  prevent  a  decree 
for  specific  performance  of  it;  for  the 
words  ei  caUra  point  to  things  neces- 
larily  connected  with  and  belonging  to 
the  goodwill,  and  to  be  deBned  in  the 
conveyance.    Coitper  ▼.  Hood, 

vol.  26,  p.  293 

9.  The  goodwill  in  a  partnership  business 
doea  not,  on  the  death  of  one  partner, 
survive  beneficially  to  the  others ;  when 
it  baa  any  value,  a  due  proportion  belongs 
to  the  estate  of  the  deceased  partner,  but 
the  surviving  partner  has  still  the  right 
to  carry  on  the  same  business  and  at  the 
same  place.    SmUk  ▼•  EvertlL 

vol.  27.  p.  446 

10.  After  the  decease  of  one  of  two  partners 
in  a  bank,  the  survivor  sold  the  business 
for  10,000/.  Held,  that  the  estate  of  the 
deceased  was  entitled  to  a  share  of  so 
much  of  the  10,000/.  as  was  attributable 
to  the  goodwill,  and  special  inquiries  were 
directed  to  ascertain  the  value,  having 
re^rd  to  the  fact,  first,  that  the  partner- 
sliip  premises  belonged  to  the  survivor ; 
secondly,  that  he  haid  still  the  right  to 
carry  on  the  same  business  in  the  same 
locality ;  and  thirdly,  that  the  sole  right 
of  issuing  notes,  under  the  7  &  8  ^ict,  c. 
S2,  belonged  to  him.    Ibid, 

11.  Declaration  of  the  rights  of  surviving 
partners  to  carry  on  the  sa  me  trade  after  the 
sale  of  the  partnership  premises  and  busi- 

but  that,  notwithstanding  this,  the 


chance  of  a  purchaaer  of  the  partnership 
property  to  retain  the  old  customers  could 
not  be  treated  as  of  no  speculative  value. 
Cook  V.  ColUngridi^M*  vol.  27,  p.  456 

12.  As  to  the  principle  on  which  the  value 
of  the  goodwill  of  a  business  should  be 
aacertained,  aa  between  the  partners,  on 
a  dissolution.    Melltrsh  v.  Keen.  (Na  2.) 

vol.  28,  p.  458 

18.  When,  on  a  dissolution,  one  partner 
obtains  exclusively  the  benefit  of  the 
goodwill,  and  is  made  accountable  for  it, 
the  Court,  in  ascertaining  its  vslue,  con- 
ffders  what  it  would  have  produced,  if 
sold  in  the  most  advantageous  manner 
^nd  at  the  proper  period  of  time.    llnd. 

14.  The  value  of  the  goodwill  of  a  banking 
baainess  assessed  at  one  year's  aversge 
net  profits.    Jbid. 

15.  The  legatee  of  the  share  of  the  mere 
goodwill  of  a  deceased  partner  oannet 
aopport  a  bill  against  the  surviving  part- 


ner to  obtain  the  benefit  of  bis  legacy, 
even  after  assent  by  the  executor.  R^ert- 
ton  V.  Quiddington.  vol.  28,  p.  529 

1 6.  A.  and  B,  carried  on  business  in  part- 
nership on  preqaises  belonging  to  the 
firm.  A,  died,  having  bequeathed  his 
goodwill  (not  including  the  book  debta  or 
stock  in  trade)  to  the  Plaintiff.  The 
executors  assented  to  the  bequest,  but  had 
assigned  the  testator's  intereat  in  the 
trade  premises  to  the  surviving  partner. 
To  a  biU  by  the  Plaintiff  against  the  sur- 
viving partner  to  realise  his  share  of  the 
goodwill,  a  general  demurrer  waa  allowed. 
Ikid. 

17.  Upon  the  decease  of  one  partner,  a 
decree  was  made  for  the  sale  of  the  busi- 
ness  as  a  going  concern,  and  it  waa  pro- 
posed to  sell  to  any  purchaser  *'  the  right 
to  hold  himself  out  as  the  successor  of  the 
firm  of  Samuel  J.  4  Sont,*'  Held,  that 
the  particulars  of  sale  ought  to  explain 
that  the  surviving  partner,  IViUiam  /., 
had  still  a  right  to  carry  on  the  same 
buainess  in  the  same  town  in  his  own 
name.     Johnson  v.  Helleley, 

vol.  84,  p.  6^ 


GRANDCHILDREN. 

[A»  Childrim.] 


GRANT. 

[Ste  Dbbd.] 


GUARDIAN. 
[See  GuARniAN  ad  litem.] 

1.  Where  a  female  appointed  by  the  Court 
to  be  guardian  of  an  infant  marries,  it  is 
of  course  to  make  a  new  reference  to  the 
Master  to  appoint  a  guardian,  in  re 
Oomall,  vol.  1,  p.  347 

2.  The  testator  appointed  his  widow  and 
two  other  persons  guardiana  of  his  chil- 
dren. By  a  codicil,  he  "  left  their  care, 
charge,  and  education"  to  his  widow. 
Held,  that  the  appointment  by  the  will  of 
guardiana  was  not  revoked  by  the  codicil. 
Hare  v.  Hare.  vol.  5,  p.  629 

8.  Proceedings  in  Irelandt  to  appoint  guar- 
dians to  infants,  adopted  in  EngUmd 
under  the  circumstances.  Daniel  v.  New- 
tea,  vol.  8,  p.  48$ 

4u  The  Court  exercises  a  control  in  respect 
of  any  allowance  ordered  to  be  paid  to  a 
teatamentarv  guardian,  and  on  the  mar- 
riage of  a  female  testamentary  guardian 
to  whom  an  allowance  for  mainttnanoe 
haa  been  ordered  to  be  made,  inquiriea 
into  the  altered  sute  of  circumsunces. 
Jenee  v.  PowelL  voL  9,  p.  845 
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6,  A  testamenUry  guardian  is  a  trustee, 
and  therefore  the  Statute  of  Limitations 
is  inapplicahle  to  accounts  as  between 
him  and  his  ward.    Maihew  y.  Briu. 

yol.  14,  p.  841 

6.  Uncle  and  aunt  appointed  guardians  of 
the  person  of  an  infant  on  petition  with- 
out suit  or  reference,  no  allowance  being 
asked.     Tu  re  Neale,  vol.  15,  p.  25 

7.  Infants,  who  were  in  their  mother's 
custody,  under  an  agreement  to  re- 
store them  to  the  father  on  a  given 
day,  which  ihe  refused  to  do,  by  their 
bill  prayed,  that  they  might  be  restored 
to  their  father,  to  be  educated  in  England, 
Held,  that  the  Court  had  jurisdiction  to 
take  cognizance  of  the  case,  and  would 

.  interfere  in  the  manner  most  for  their 
benefit,  provided  it  could  see  the  mode  of 
•  enforcing  its  order.    Hope  v.  Hope, 

vol.  19,  p.  237 

8.  Whether  by  the  sUt  12  Car,  2,  c  24, 
8.  8,  a  witness  to  a  deed  appointing  a 
guardian  is  necessary — qiuere.  Morgan  v. 
HatehelL  vol.  19,  p.  830 

9.  Observations  as  to  the  duty  of  guardians 
to  watch  over  their  wards.  Kay  v. 
Johnston,  vol.  21,  p.  536 

10.  A  contract,  by  which  a  father  deprives 
himself  of  all  his  parental  control  over 
his  child,  is  contrary  to  the  policy  of  the 
law,  and  void;  but  such  a  contract  is 
valid,  if  the  conduct  of  the  father  towards 
his  child  is  so  gross  that  the  Court  would 
remove  the  child  from  his  custody.  Swtfi 
V.  Swift.  vol.  34,  p.  266 

11.  A  father,  who  had  criminally  assaulted 
his  infant  daughter,  executed  a  separa- 
tion deed,  giving  the  sole  control  of  his 
children  to  his  wife.  It  was  enforced  in 
equity.    Ibid, 

12.  The  father  of  an  infant  of  two  and  a  half 
years,  originally  a  Protestant,  had  died  a 
Roman  Catholic  His  widow  married 
again  and  was  a  Protestant  The  Court 
refused  to  remove  the  child  from  the 
custody  of  the  mother  on  the  ground  of 
her  religious  opinions.    Austin  v.  Justin, 

voL  34,  p.  257 


GUARDIAN  AD  LITEM. 

1.  Guardian  ad  litem  to  an  infant  Defend- 
ant resident  out  of  the  jurisdiction,  ap- 
pointed on  motion  upon  proof  of  her 
respectability,  and  that  she  had  no  inte- 
rest  adverse  to  that  of  the  infant  Smith 
V.  Palmer,  vol.  8,  p.  10 

2.  Old  practice  of  appointing  six  clerk 
guardian  ad  litem  of  an  infant  Hancock 
V.  Eaton,  vol.  5,  p.  223 

8.  Where  a  guardian  ad  litem  of  a  person  of 
unsound  mind,  though  not  so  found  by 
inquisition,  dies,  a  special  application  is 
necessary  to  obuin  tne  appointment  of  a 


new  guardian,  and  an  appointment  by 
an  order  of  course  is  irregular.  Needham 
V.  Smith,  vol.  6,  p.  180 

4.  The  Court  nominates  the  guardian  ad 
litem  for  the  infant,  and  usually  appoints 
the  solicitor  of  the  suitor's  fund.  Thomas 
v.  Thomas,  vol.  7,  p.  47 

6,  It  is  not  the  practice  of  the  Court  to 
appoint  a  person  resident  abroad  to  be 
guardian  ad  litem.  Lady  Hartland  v. 
Atehertey.  voL  7,  p.  53 

6.  On  an  application,  by  motion,  for  the 
appointment,  without  a  commission,  of  a 
guardian  ad  litem  to  an  infant  abroad  an 
affidavit  should  be  produced  of  the  in- 
fancy of  the  party.  Lingren  v,  Lingreu, 
Dick  V.  Lacy.  vol.  7,  p.  M 

7.  On  the  application  of  the  Plaintiffs,  a 
six  clerk  was  appointed  guardian  ad 
litem  for  a  DefencLint,  who  was  stated  to 
be  an  infant,  but  was  in  reality  of  full 
age.  A  decree  was  made,  and  the  ac- 
counts taken  on  that  footing.  Held, 
that  the  proceedings  were  not  binding  on 
him,  and  the  Plaintiffs  were  ordered  to 
pay  the  costs  of  the  six  clerk.  Green  v. 
Bad/ey.  vol.  7,  p.  271 

8.  The  solicitor  of  the  Suitor's  Fund  ap- 
pointed, under  the  28th  Order  of  the 
26th  of  October,  1842,  guardian  ad  litem 
of  a  lunatic  Defendant  not  so  found  by 
inquisition.    M'Keverakin  v.  Cort, 

vol.  7,  p.  847 

9.  Whether  a  guardian  ad  litem  can  be 
assigned  to  an  infant  resident  within  the 
jurisdiction,  without  bringing  him  into 
Court,  or  by  means  of  a  commission, 
quare,    Nixon  v.  Few,  vol.  7i  p.  849 

10.  On  an  application  to  appoint  a  solicitor 
guardian  ad  litem  to  a  Defendant  of  un- 
sound mind,  not  so  found  by  inquisition, 
the  Court  required  to  be  first  satisfied 
that  no  relative  would  undertake  the 
defence.    Moort  v.  Platel,    vol.  7,  p.  583 

11.  Notice  of  an   application  to  appoint 

? guardians  ad  litem  to  infanta  whose 
ather  was  dead,  was  served  at  the  house 
of  the  mother  and  her  second  husband 
with  whom  the  infants  were  residing. 
Held  sufficient     HUeh  v.  IVelU, 

voL  8,  p.  576 

12.  On  an  application  that  the  solicitor  of  a 
feme  covert  might  be  appointed,  under 
the  82nd  Order  of  1845,  guardian  to 
defend  her  husband,  who  was  a  lunatic, 
the  Court  required  evidence  that  the 
husband  and  wife  had  no  adverse  inte- 
rests.   Biddulph  v.  Lord  Camoys, 

vol.  9,  p.  54f 
18.  The  Courtrefused  to  appoint  the  rlain- 
tiff 's  solicitor  guardian  of  a  lunatic  De- 
fendant.   IMd. 

14.  In  appointing  such  ^ardian,the  Court 
will  not  interfere  with  his  discretion. 
Ibid, 

15.  A  guardian  ad  litem  must  be  appointed 
to  infants  who  are  served  with  petitions, 
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iotitaled  "  in  matten"  and  not  in  causes. 
h  re  BarrimgtM.  vol.  27,  p.  272 

16.  An  order  of  course  for  the  appointment 
of  such  a  gwurdian  ad  litem  may  be  ob- 
tained as  of  course.    Ibid, 


HEARING. 

1.  A.  and  B.  were  found  to  be  next  of  kin 
by  the  Master,  who  rejected  C.'s  claim. 
C  excepted  to  the  report,  and  upon  an 
issue  directed  by  the  Court,  he  was 
found  to  be  sole  next  of  kin.  J.  alone 
moved  for  a  new  trial  Held,  that  B, 
might  be  heard  in  support  of  the  motion. 
JokmBtom  T.  Todd,  vol.  5,  p.  894 

2.  A  Defendant  excepting  to  a  Master's  re- 
port, and  presenting  a  petition  of  re- 
bearing,  had  a  right  to  begin.  Pringle 
V.  Crookee,  vol.  7,  p.  257. 

3.  Right  of  trustees  of  a  charity  to  be 
heard  as  well  as  the  Attorney-General. 
Whicker  v.  Hume,  vol.  14,  p.  509 


HEIR. 

[See  CORTBRSION,    EXONBRATION,   HbIR 

(Costs  of),  Issub/t  Law,  Limitation 
(Words  of),  Order  of  Assets. 

1.  The  words  "  lawful  heirs,'*  held,  upon 
the  context  of  a  will,  to  mean  **  heirs  of 
the  body." 

A  testator,  having  several  children, 
directed  the  purchase  of  an  estate  for 
one  of  his  daughters,  **  for  her  use  and 
her  lawibl  heirs,"  to  be  returned,  *'  if  she 
died  without  lawful  heirs,"  to  the  other 
children  that  had  heirs.  Held,  upon  the 
context,  that  **  lawful  heirs  "  must  be 
construed  '*  heirs  of  the  body:'*  that  the 
daughter  took  an  estate  tail,  and  that  the 
gift  over  was  also  an  estate  tail.  iSlfsip. 
«M  ▼.  Aehworih,  vol.  6,  p.  412 

2.  Gift  of  personalty  to  A,  for  life,  and 
afterwarda  to  his  children,  and  in  default 
to  the  hehre  of  B,  Held,  that  the  next 
of  kin  were  entitled  under  the  ultimate 
limiutioD.  Evtme  v.  Salt,    vol.  6,  p.  266 

3.  A  testator  *'  devised  and  bequeathed  his 
lands  and  property  whatsoever  in  Aw- 
traiiOf"  together  with  the  arrears  of 
rents,  to  A.  and  B.,  '*  their  heirs  and 
assigns,"  and  he  gave  the  residue  of  his 
esute  and  effects  to  C.  Held,  that  his 
personalty  in  AuetraUa  passed  under  the 
first  gift,    Rabinton  v.  Webb, 

vol.  17,  p.  260 

4.  The  words  **  heirs  of  the  body  *'  used  in 
a  will,  held,  by  construction,  to  mean 
*'  children. 

A  devise  to  trustees,  in  trust  to  pay 
the  yearly  produce  to  A,  and  B,  in  equal 
shares  for  life,  with  survivorship,  in  case 
of  the  death  of  either  **  without  issue." 


But  if  either  should  die  "  leaving  issue,'* 
then  her  part  to  be  paid  to  her  '^chil- 
dren" equally.  And  after  the  death  of 
both  A.  and  B.,  to  convey  "  to  the  heirs 
of  the  body"  of  A,  and  B.,  share  and 
share  alike,  or  to  the  survivors,  and  if 
but  one,  then  to  such  "only  child." 
There  was  a  gift  over  if  A.  and  B,  should 
die  "  without  issue."  Held,  that  A,  and 
B.  took  life  estates  only,  with  remainder 
to  the  children,  as  purchasers.  Guwumoe 
V.  Howee,  vol.  23,  p.  184 

5.  A  testator  bequeathed  1,200/.,  in  cer* 
tain  events,  which  happened,  to  his 
widow  "  or  her  heirs."  The  widow  died, 
having  bequeathed  the  money  to  B, 
Held,  that  B.  was  not  entitled,  but  that 
the  next  of  kin  of  the  widow  (ascertained 
at  her  death,  and  not  at  the  period  of 
distribution)  took  the  1,000/.  by  substi- 
tution,   in  re  Craven,        vol.  23,  p.  833 

6.  Devise  of  fi'eeholds  to  six  persons, 
equally,  for  life,  and  after  the  death  of 
the  survivor  to  sell,  "  and  the  money  to 
be  equally  divided  amongst  their  several 
heirs.'*  Held,  that  their  children,  and 
not  their  heirs  at  law,  were  intended. 
Bull  V.  ComberbadL  voL  26,  p.  640 

7.  The  words  "  next  lawful  heirs "  tn  an 
ultimate  gift  of  real  and  personal  estate, 
construed  in  their  strict  sense  as  to  the 
personalty,  and  the  heir-at-law  and  not 
the  next  of  kin  held  entitled.  HaUewood 
V.  Green,  vol.  28,  p.  1 

8.  Personal  estate  was  settled  on  a  husband 
and  wife  successively  for  life,  with  re- 
mainder to  their  children,  and  on  &ilure 
of  children,  **  then  to  the  right  heirs  "  of 
the  survivor  of  the  husband  and  wife. 
Held,  that,  under  the  last  limitation,  the 
heir  at  law  of  the  survivor,  and  not  the 
next  of  kin,  was  entitled.  Hamilton  v. 
Mille,  voL  29,  p.  193 

9.  A  testator  bequeathed  his  residue  to 
his  widow  for  life,  and,  after  her  decease, 
to  be  divided  between  bis  two  brothers 
"or  their  heirs," 'in  proportion  to  the 
number  each  might  have  then  living, 
share  and  share  alike.  Both  brothers 
died  before  the  widow.  Held,  that 
"  heirs  "  was  to  be  construed  *'  children," 
and  that  all  the  children  living  at  the 
widow's  death  took  in  equal  shares. 
Roberte  v.  Edwards,  vol.  83,  p.  269 

10.  A  share  of  the  produce  of  real  and  per- 
sonal estate  directed  to  be  sold  was  given 
to  a  feme  sole  for  her  life,  **  and  after  her 
decease  to  her  knre,  as  she  shall  give  it 
by  will,  and  if  she  die  without  leaving  a 
will,  to  her  right  hein  for  ever."  Held, 
that  "right  heirs"  was  to  be  construed 
**  executors  and  administrators."  Powell 
▼•  Boggit.  vol.  36,  p.  6Z6 

11.  The  word  "heirs"  was  used  seven  times 
in  a  will.  It  was  held  to  mean  "  execu- 
tors and  administrators"  in  three  places, 
**  next  of  kin  "  in  two  places,  **  heir  at 
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law  "  in  one  place,  and  tnittees  or  ene- 
cutort  and  adminktraton  in  the  last. 
PHPell  T.  Boggi§.  Toi  63,  p.  §S5 

HEIR  (COSTS  OF). 

1.  The  heur  at  law  is  only  allowed  costs  as 
between  solicitor  and  client  in  charity 
casea,  and  where  he  is  a  trustee.  James 
V.  JameM.  vol.  11,  p.  897 

2.  Costs  given  to  heir  as  between  party 
and  party,  althongh  his  bill  was  dis- 
niiased.     Whicker  ▼.  Hume, 

vol.  14,  p.  509 
8.  In  a  charity  case,  the  heir,  though  un- 
successful, allowed  his  costs,  but  only  as 
between  party  and  party.  Ibid.     p.  528 


HEIR  LOOMS. 

1.  Aa  to  the  Custody  of  plate  left  as  heir* 
looms,  in  the  interval  nefore  any  person 

'  became  entitled  to  the  possession.  BUie 
V.  MtunoHL  vol.  12»  p.  104 

2.  A  testator  deviied  his  freeholds  to  the 
first  and  other  sons  of  A,  (who  was 
living  and  unmarried)  successively  in 
tail,  with  remainder  to  B.  for  life,  with 
remainder  to  0.*s  first  and  other  sons 
successively  in  tail,  &c.  And  he  be- 
qneathed  his  plate  to  B.  for  life,  and 
after  her  decease,  he  gave  the  same  **in 
ttie  nature  of  an  heirloom  to  the  person, 
who,  for  the  time  being,  should  be  in  the 
actu.*!  nossessiota  and  enjoyment  of  his 
freehotd  estates  rnider  the  HmiUtions  of 
his  will.'*  In  the  lifetime  of  ^.,  B.  and 
her  eldest  son  executed  a  disentailing 
deed.  A.  lurvived  both  B.  and  her 
eldest  son,  and  he  died  without  having 
been  married.  At  ^.*s  death,  C.  was 
the  issue  in  tail  of  B.,  but  was  not  in 
poinMssion  of  the  freehold.  Held,  that 
there  had  been  no  failure  of  the  gift  of 
the  plate,  and  that  C.,  and  not  the  repre- 
aentatives  of  B.,  were  entitled  to  it. 
Rogg  V.  JomeM.  vol.  82,  p.  45 

HOSPITAL. 
[8n  Charitt,  Pavronaok.] 


HOTCHPOT, 

1.  Bequest  of  residue  to  if.  ibr  lifi^,  with 
power  thereout  to  advance  her  eldest  son, 
and  a  gift,  after  A:n  death,  of  the  said 
residue  to  A:%  children  equally.  Held, 
on  the  context,  that  the  amount  advanced 
to  ^.'s  eldest  son  was  not  to  be  taken 
into  account  in  the  ultimate  division  of 
the  remainder  amongst  A.*%  children. 
Vpjdhn  V.  Upjohn.  vol.  7,  p.  152 

2.  On  a  marriage,  two  separate  stmis  were 
provided  b^  two  separate  deeds,  for  the 
portion!  of  younger  children,  and  each 


deed  contained  a  hotchpot  clause.  Held, 
that  these  clauses  were  separate  and  dis- 
tinct, and  operated  only  on  the  fuod  con- 
tained in  each  settleasent  respectively. 
Montague  v.  Moniague.  voL  15,  p.  565 
8.  A  testator  gave  a  fund  to  four  persons  or 
any  of  them,  in  such  shares,  8cc.,  as  A,  B. 
should  appoint,  and  in  defkult  equally. 
He  directed  that  such  four  persons  should 
bring  into  hotchpot  the  amount  of  ad* 
vances  he  might  make  to  any  of  them  in 
his  life.  Held,  that  the  hotchpot  clauae 
operated  only  on  the  unappointed  fund, 
it  any.     BrockUhursi  v.  Flint. 

vol.  16,  p.  100 

4.  A  settlement  contained  a  power  of  ad- 
vancement, a  power  of  appointment,  and 
a  hotchpot  clause,  applicable  to  the  for- 
mer and  not  to  the  latter.  Part  of  the 
trust  fund  having  been  taken  out  of  the 
settlement  and  paid  over  to  a  child,  with- 
out stating  under  which  power :  Held, 
that  it  was  primd  facie  attributable  to  the 
advancement  clause,  and  that  this  was 
confirmed  by  subsequent  memoranda  in 
the  handwriting  of  the  donee  of  the 
power.     Re  Gouei*t  Settlement. 

vol.  19,  p.  529 

5.  A  testator,  by  his  will,  made  provision 
for  his  daughter  and  her  children,  and  he 
declared,  that  in  caae  he  should  have 
made  or  sh9uld  make  *'  any  advance  of 
money*'  to  any  of  hia  children  or  to  the 
huabands  of  his  daughtera,  which  or 
the  interest  of  which  should  not  hare 
been  repaid  at  hia  death,  such  child 
should  bring  it  into  hotchpot.  The  tes- 
tator had  sold  a  business  to  his  son-inr 
law,  and  taken  his  promissory  notes  for 
the  purchase-money,  and  he  liad  become 
liable  for  him  as  his  surety.  But  before 
the  date  of  the  will  the  son-in-law  bad 
become  bankrupt,  and  the  teatator  bad 
proved  bis  debt.  Held,  that  thia  debt 
was  not  such  «n  advance  of  money  as  to 
be  chargeable  against  the  daaghter  and 
her  children.    Aueter  v.  Powell. 

voL81,p.  588 


HUSBAND  AND  WIFE. 

[See  Covenant  to  Sbttlb,  &o.t  Equity 
TO  Sbttlbmbnt,  Fraud  om  Maaital 
Rights,  Marriagb,  Marribd  Wo- 
man's Convbtancr,  Marribd  Wo- 
man's Property,  Paraphernalia, 
Pin  Money,  Separate  Use*  Sbfara- 
TioN  Deed,  Settlement,  Voluntary 
SBTTtteMBNT,  frc.  Wipe's  Reversion- 
ary Intrrebt.] 

1 »  Liability  of  husband  for  the  t>reach  of 
trust  of  his  wife  before  marriage.  Patmer 
V.  Wahejlekl.  vol.  8,  p.  227 

2.  Bequest  to  Captain  A,^  hia  wife  and 
children.  There  were  two  children.  Held, 
that  each  child  took  one-third  absolutely, 
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tnd  tb» -husband  and  wife  one- third  be- 
tween them.     Gordon  ▼.  Whieldon. 

yol.  11,  p.  170 
8.  A  wife  may,  in  many  reapecU,  enter  into 
a  eontract  for  valuable  consideration  with 
her  husband ;  ao,  conversely,  a  husband 
may  become  a  purchaaer  from  his  wifie  of 
property  belonging  to  her.  Hewiton  ▼. 
Negus.  Vol.  16,  p.  ^94 

4.  By  a  Scotch  settlement  the  wife  assigned 
her  real  and  personal  estate  ^  to  and  in 
favour  of  herself  and  husband,  in  con- 
junct fee  and  life  rent,  and  the  children 
of  the  marriage,  whom  failing,  the  wife, 
her  heirs  and  assigna."  Held,  upon  the 
preponderance  of  opinions  of  Scotch  ad- 
vocates* that  the^'tw  siari/i  was  ettluded. 
Ihtmcan  v.  Camum,  vol.  18,  p.  128 

5.  When  husband  and  wife  are  living  apart, 
from  the  misconduct  of  the  wife,  the 
Court  will  not  assist  her  in  obtaining 
any  separate  maintenance,  but  the  ease 
is  different  where  the  separation  arises 
from  the  misconduct  of  the  husband,  as 
where  there  is  a  divorce  d  mensd  et  tkoro 
on  the  ground  of  the  husband's  adultery. 
Barrow  v.  Barrow,  vol.  18,  p.  529 

6.  Bequest  of  the  income  of  a  fund 
"  equally  between  my  brother  W,  S.  and 
hia  wife  /sue  and  my  sisters  M.  M,  and 
S,  cS.,  during  their  lives  and  the  life  of  the 
survivor  of  them."  Held,  that  W.  5.  and 
wife  took  two-fourtha,  and  not  one*  third. 
Mardutut  v.  Oragg.  vol  31,  p.  898 

7.  A  huaband  deserted  his  wife  immedi- 
ately after  her  marriage  in  1846,  and  she 
was  supported  by  her  sister.  In  1848, 
an  annuity  was  bequeathed  to  her  for  her 
life,  which  the  trustee  accumulated  until 
186^  when  the  wife  obtained  a  decree 
for  a  judicial  separation.  In  1863,  the 
Coiirty  on  the  petition  of  the  wife  and 
her  sister,  ordered  the  whole  accumu- 
lations, amounting  to  1,815/.  stock,  to 
be  paid  over  to  the  sister  to  the  exclusion 
altogether  of  the  husband.    Rt  Ford. 

voL  32,  p.  621 


IDENTITY. 

1.  The  &ct  that  the  Plaintiff  had  61ed  a 
bill  in  this  Court  being  relied  on  by  the 
Defendant  aa  having  worked  a  forfeiture 
of  his  interest.  Held,  that  the  mere  pro- 
duction of  the  office  copy  was  not  suf- 
ficient evidence,  there  being  no  proof  of 
identity;  and,  secondly,  that  the  Defend- 
ant waa  not  entitled  to  an  inquiry  on  the 
point.     WHliamt  v.  Knipe.  vol.  5,  n.  273 

2.  By  the  conditions  of  sale,  no  further 
evidence  of  identity  was  to  be  required 
than  what  was  afforded  by  the  abstract 
and  the  documents  therein  abstracted. 
The  descriptions  in  the  documents  dif- 
fered amongst  theroselves,  and  from  the 
description  in  the  particulars  of  sale. 


Held,  that  the  purchaser  was  entitled  to 
have  further  proof  of  the  identity.  Flowtr 
V.  Hartop/K  vol.  6,  p.  476 


ILLEGAL  OR  IMMORAL  CON- 
TRACT. 

[See  Public  Policy.] 

1.  Where  a  party  to  an  illegal  or  immoral 
contract  comes  himself  to  be  relieved 
from  the  obligation  he  has  contracted  in 
respect  of  it,  he  must  distinctly  and  ex- 
clusively state  such  grounds  of  relief  as 
the  Court  can  legally  attend  to ;  he  muet 
not  accompany  his  claim  to  relief  which 
may  be  legitimate  with  claims  and  com- 
plaints which  are  contaminated  with  the 
original  immoral  purpose.  Baltif  v. 
Chester.  vol.  5,  p.  108 

2.  The  Court  looks  with  great  disfavour  on 
an  objection  of  illegality  of  a  contract, 
urged  by  a  party  to  avoid  its  performance 
after  he  has  received  the  consideration 
for  it.  Shrewibury  and  Birmingham  Rail" 
way  Company  v.  London  and  North'  West- 
ern Railway  Company,  vol.  16,  p.  44 


ILLEGITIMATE  CHILD. 

1.  A  natural  daughter,  being  included  by 
description  in  a  prior  class  of  daugrhters, 
was  held  entitled  to  take  with  legitimate 
daughters,  under  a  subsequent  general 
giflt  to  *<  my  daughters."  Worts  v.  Cubitt. 

voL  19,  p.  421 

2.  It  is  settled  that  a  bequest  cannot  be 
made  by  a  man  to  his  future  illegitimate 
children,  for  they  can  have  acquired  no 
title  by  repute;  but  it  is  not  settled  whe- 
ther a  gift  can  be  made  to  the  future  ille- 
gitimate children  of  a  woman.  Pratt  v. 
Maihew.  -  vol.22,  p.  328 

3.  Illegitimate  children  cannot  take  under 
a  gift  to  a  class  of  children,  unless  it  is 
clear  that  the  legitimate  children  never 
could  have  taken  under  the  gift    Ibid. 

4k  A  testator  having  married  his  deceased 
wife's  sister,  and  while  living  with  her 
aa  his  wife,  made  hia  will,  whereby  he 
-gave  all  his  real  and  personal  estate  **  to 
my  wife"  for  life,  and  after  her  death 
upon  trust  *'  for  all  and  every  my  chil- 
dren hereafter  to  be  born."  At  the  date 
of  the  will,  the  testator  had  no  children 
whatever,  but  two  days  after  a  son  was 
born.  Held,  that  the  gift  *'  to  my  wife  '* 
was  good,  but  that  the  aon  could  not 
take  under  the  gift  to  children  "here- 
after to  be  bom."    Ibid, 

S.  A  testator  had  only  one  illegitimate 
nephew  (John),  and  only  one  legitimate 
nephew  (  ffiUiam),  and  he  had  no  nieces. 
By  his  will  he  gave  a  legacy  to  John, 
wnom  he  described  4m  "his  nephew" 
and  gave  his  residuary  estate  "  to  the 
children  lawfully  begotten  of  his  nephews 
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and  nieces."  Held,  that  the  children  of 
John  participated  in  the  residue.  Tugwell 
▼.  Scott.  vol.  24,  p.  141 

6.  Bequest  to  ** A.  and  her  daughters" 
equally.  J,  had  an  illegitimate  daughter 
at  the  date  of  the  will  and  never  had  any 
other  daughter.  A,  predeceased  the  tes- 
tator. Held,  that  legitimate  daughters 
alone  could  take  under  this  bequest,  and 
that  the  construction  was  not  altered  by 
the  drcumstance,  that,  io  the  same  will, 
there  was  a  bequest  to  fi.  and  her  son 
John^  the  son  John  being  illegitimate. 
Kelly  V.  Hammond,  ■  vol.  26,  p.  36 

7.  Bequest  to  all  and  every  the  sons  and 
....  daughters  of  J,,  including  .... 
who  ....  the  ....  illegitimate  .... 
of  A.  Held,  that  the  illegitimate  children 
of  J.  could  not  take.     Mason  v.  Bateaon, 

vol.  26,  p.  404 

8.  Bequests  to  illegitimate  children,  in  mm, 
will  take  effect  when  they' are  appropri- 

.  ately  described :  but  a  prospective  gift  to 
future  illegitimate  children  of  a  woman 
is  wholly  void.     Medworth  v.  Pope. 

vol.  27,  p.  71 

9.  A  testator  bequeathed  100/.  a- piece  to 
each  of  the  sons  and  daughters  of  his  de- 
ceased cousin.  The  cousin  had  two  le- 
gitimate sons  and  one  illegitimate  son  and 
one  illegitimate  daughter.  Held,  that 
the  illegitimate  daughter  was  entitled  to 
a  legacy,  but  that  the  illegitimate  son 
was  not.    Edmunds  v.  Festey. 

,n    A  vol.  29,  p.  238 

10.  A  society  on  Mr.  Otoe's  system,  though 
irrational  and  visionary,  held,  not  im- 
moral, so  as  to  prevent  a  creditor  reco- 
vering.    Pare  v.  Ctegg.      vol.  29,  p.  689 

11.  A  deed,  executed  io  consideration  of  a 
future  cohabitation  between  two  persons 
who  are  incapable  of  contracting  a  legal 
marriage  is  invalid.  Ford  v.  Dapiiiit  de 
Pontit.    Datisih  de  Poniis  v.  Kendall. 

,«    «  vol.  30,  p.  672 

12.  Bequest  to  J.  and  B.  for  life,  and  after- 
wards to  their  surviving  children  (which 
gift  failed),  and  in  default  to  "  the  chil- 
dren, legitimate  or  illegitimate,  of  my 
brother  //."  equally.  H.  had  five  illegi- 
timate children  at  the  date  of  the  will, 
two  of  whom  pre-deceased  the  testator, 
and  he  had  nine  legitimate  children  after 
the  testator's  death.  Held,  that  the  gift 
was  valid,  and  that  the  property  was  di- 
visible amongst  the  three  illegitimate 
and  the  nine  legitimate  children.  Bar- 
nett  V.  Tugwell.  vol.  81,  p.  232 

13.  A  daughter  joined  her  father  in  cove- 
nanting to  surrender  a  copyhold,  by  way 
of  mortgage,  to  A.  B.  for  a  sum  of  money 
lent  bv  him  to  the  father.  Part  of  the 
consideration  was  the  permission  of  the 
father  to  allow  A.  B.  to  continue  his 
visits  to  the  daughter,  whom  he  was  se- 
ducing,  or  had  seduced.  Upon  a  bill  to 
enforce  the  deed  and  a  cross  bill  to  cancel 


it,  the  Court  at  first  considered  that  it 
could  not  interfere  for  either  pany,  but 
ultimately  ordered  the  deed  to  be  can- 
celled, and  that  A,  B.  should  pay  the 
costs  of  both  suits,  except  those  of  the 

father.      tV v.  B .      B v. 

ir .  vol.  82,  p.  674 

14.  A  settlement,  made  on  the  marriage  of 
a  widow,  contained  no  gift  to  her  issue, 
but  it  provided,  that  in  default  of  ap- 
pointment the  fund  should  be  held  in 
trust  for  the  persons  who  would  be  en- 
titled, under  the  statute,  if  she  had  died 
intestate  '*  and  without  having  been  mar- 
ried," and  it  was  declared,  that  A,  J?.rher 
illegitimate  daughter,  should,  for  the 
purposes  of  that  trust,  be  deemed  to  be 
her  lawful  child.  Held,  by  the  Master 
of  the  Rolls,  that  as  lawful  children  could 
not  take  under  this  trust,  so  neither  could 
A.  B.f  the  illegitimate  child.  The  Lordi 
Justices  were,  however,  of  a  different 
opinion.     Wilton  v.  Atkinson. 

vol.  iZ^  p.  636 


IMPERTINENCE. 
[See  Exceptions  to  Answer.] 

1.  Where,  by  the  bill,  a  Defendant  is 
called  upon  to  set  forth,  in  the  ordinary 
form,  and  without  any  limitation  being 
suggested  by  the  Plaintiff,  a  schedule  of 
deeds  in  his  possession,  held  not  iroper^ 
tinent  to  state  the  names  of  the  parties 
to  the  deeds,  in  addition  to  the  dates  and 
description  of  the  estate  to  whieh  they 
relate.     Tench  v.  Cheese.      voL  1,  p.  671 

2.  Under  the  old  practice,  a  Defendant 
could  refer  a  bill  for  impertinence,  unless 
he  took  steps  amounting  to  a  waiver. 
Beavan  v.  Waterhouse,  vol.  2,  p.  68 

{Gmbb  V.  Perry.  vol.  7,  p.  876) 

8.  Exceptions  for  impertinence  could  not 
be  sustained,  if  the  materiality  of  the 
passages  is  so  connected  with  the  merits 
of  the  cause  as  to  render  it  nroper  matter 
for  discussion  and  for  the  aetermination 
of  the  court  at  the  hearing.  Ths  Aitor^ 
ney 'General  v.  Richards,      vol.  6,  p.  444 

4.  An  information  was  filed  by  the  Attor- 
ney-General  at  the  relation  of  A.  B.,  to 
set  aside  a  fraudulent  deed  executed  by 
an  outlaw  in  a  civil  action,  between  the 
judgment  and  inquisition.  Held,  that 
statements  showing  the  interest  of  Uie 
relators  and  the  motives  for  the  execu- 
tion of  the  deeds  as  against  the  creditors, 
were  not  impertinent.    IHd. 

5.  A  Plaintiff  may  call  for  information  of  a 
very  minute  character,  which  the  De- 
fendant is  bound  in  duty  to  afford^  yet  he 
may  do  it  in  such  a  way  as  to  amount  to 
what  is  called  impertinence,  or  prolixity 
amounting  to  impertinence.  Marshall  v. 
Melkrsh,  vol.  6,  p.  668 
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6.  MThcre  a  party  is  required  to  set  forth 
iDforraatioD,  and  he  refers  to  a  book  con* 
laining  all  that  information,  held  imper- 
tinent for  him  afterwards  to  repeat  the 
ioformation  contained  in  that  book. 
MartkaU  ▼.  Meilerth,  vol.  6,  p.  558 

7.  If  an  answer  was  found  impertinent,  the 
Plaintiff  was  entitled  to  the  costs.  LewU 
V.  Smith,  vol.  7,  p.  452 

8.  Though  a  Plaintiff  cannot  compel  a  De- 
fendant to  make  a  discovery  of  his 
returns  for  income  tax,  still  a  statement 
(as  evidence  of  a  misrepresentation  of 
the  value  of  his  business)  that  he  made 
such  returns,  is  not  impertinent  Miickell 
V.  Koifeker,  vol.  12,  p.  44 

9.  Matter  ought  not  at  the  commencement 
of  a  suit  to  be  treated  as  impertinent, 
which  may  at  the  hearing  be  found  rele- 
vant    Reevet  v.  Baker,      vol.  13,  p.  436 

10.  Repetitions  in  a  fourth  examination  of 
items  contained  in  former  examinations 
held  impertinent  The  principle  appli- 
cable being  the  same  as  if  the  repetition 
had  been  contained  in  the  same  docu- 
ment Jllfrty  V.  Altfrey.    vol.  14,  p.  235 

11.  It  if  no  defence  to  an  application  to 
strike  out  impertinent  matter,  to  say  that 
it  will  make  the  pleading  inconsistent, 
unmeaning,  or  insufficient    Ibid, 

12/ The  repetition  of  a  material  statement 
is  impertinent.    Ibid, 


IMPLICATION  (GIFT  BY). 

[Sm  Cross  remainders,  Reverence 
(Gift  by).] 

1.  A  testator  bequeathed  a  moiety  of  per- 
sonal estate  to  his  daughter  for  life,  with 
remainder  to  her  children,  with  remainder 
to  the  children  of  such  children  as  should 
die  in  the  life  of  the  daughter ;  he  gave 
the  other  moiety  to  his  son  for  life,  with 

.  remainder  to  his  children ;  but  if  his  son 
died  without  issue  him  surviving,  he  gave 
the  last-mentioned  moiety  to  the  children 
of  the  daughter,  "  in  such  shares  and 
proport'ons  and  in  such  manner  as  was 
thereinbefore  directed  and  appointed  for 
the  payment  and  division  of  tneir  shares 
m  the  other  moiety ;"  the  son  died  with- 
out issue.  Held,  that  the  daughter  took 
a  life  interest  in  the  second  moiety  by 
implication.    Da»iit$  v.  Hopkhu, 

vol.  2,  p.  267 

2.  A  testator  gave  life  interests  in  real  and 
personal  estate  to  J.  and  B.,  with  inte- 
rests to  their  issue  male  in  certain  events 
only,  and  the  estate  was  given  over  to  the 
heir  of  the  testator  on  a  general  failure  of 
issue  male  of  A,  and  B*  Held,  that  J, 
and  B.  took  estates  tail  by  implication. 
Prmki  ▼.  Prict.  vol.  8,  p.  182 

3.  By  a  codiciU  a  testator  gave  to  J.  B, 
*'500/.,  In  addition  to  1,500/.  which  he  had 


before  bequeathed  to  him.*'  The  testator 
had  previously  bequeathed  two  legacies 
only  of  5002.  and  500/.  each.  H  eld,  that 
by  'implication,  the  legatee  was  entitled 
to  2,000/.    Jordam  v.  FortwMCue, 

vol.  10,  p.  259 

4.  By  a  marriage  settlement,  a  fund  was 
limited  to  the  husband  for  life,  with  re« 
mainder  to  his  wife  absolutely  if  she 
survived;  but  if  she  predeceased  him, 
then  for  all  the  children  of  the  marriage 
in  such  shares  as  she  should  appoint; 
and  if  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  upon  trust 
as  she  should  appoint  generally,  and,  in 
default,  to  the  husband  absolutely,  but 
there  was  no  express  gift  to  the  children 
in  default  of  appointment.  The  husband 
survived,  and  there  were  children  living. 
H  eld,  that  such  children,  notwithstanding 
the  mother  never  appointed,  were  entitled 
to  the  fund.     Pemwiek  v.  Oreenwill. 

vol.  10,  p.  412 

5.  Pecuniary  legacies  were  severally  given 
to  J,,  B.,  C,  and  />.,  **  during  their  na- 
tural lives ;"  and  in  case  of  the  demise 
of  any  of  them  '*  without  legitimate  issue," 
his  proportion  was  to  be  divided  amongst 
the  survivors.  J,  died,  leaving  children. 
Held,  that  they  did  not  take  by  implica- 
tion, but  that  on  J.*t  death,  his  legacy 
fell  into  the  residua  Ranelagk  v.  RtaU' 
lagh,  vol.  12,  p.  200 

6.  Bequest  of  residue  to  Jokm  L.,  but  if  he 
should  die  in  the  lifetime  of  the  testatrix, 
without  leaving  children,  then  to  CharUt 
L.  Held  that  the  children  of  Jcikn  L. 
took  nothing  by  implication.  Jdditon  v. 
Busk.  vol.  14,  p.  459 

7.  In  such  a  case,  the  same  words  receive 
the  same  construction  in  the  case  of  a 
residue,  as  in  that  of  a  mere  legacy.  Ikid, 

8.  Bequest  of  personal  estate,  after  the 
death  of  the  tenant  for  life,  in  trust  to 
pay  equally  between  A.  and  B,  But  if 
'*  neither"  should  be  then  living,  to  C. 
J,  died  in  the  lifetime  of  the  testatrix. 
B,  survived  the  tenant  for  life,  and  claimed 
the  whole,  either  as  surviving  joint  te- 
nant or  under  a  gift  to  her  by  implica- 
tioiL  The  Court  rejected  such  claim, 
and  held,  that  the  moiety  intended  for  A. 
had  lapsed,  and  belonged  to  the  next  of 
kin  of  the  testatrix.    Baxter  v.  Lo$h. 

vol.  14,  p.  612 

9.  The  testator  devised  freehold  and  other 
property  to  £.  N.  for  life,  and  at  her  de- 
cease, he  gave  the  same,  together  with 
his  copyhold  and  leasehold  property, 
**  situate  at  C,  in  the  parish  of  S.  N.,'* 
to  J.  N.  A.  Held,  that  J,  N,  A,  took  no 
estate  or  interest  in  the  copyhold  or  lease- 
hold property  till  the  death  of  E,  N,,  but 
that  It  passed  to  the  heir  at  law  in  the 
meantime  i  and  that  the  bequest  of  the 
leaseholds  did  not  include  other  lease- 
holds of  the  testetor  in  the  parish  o(S.  N, ' 
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but  at  loine  distance  Trom  C    Attwater 
V.  Attwater.  Tol.  18,  p.  380 

10.  A  testator  having  three  species  of  pro- 
perty, vie,  his  own  property,  property 
derived  from  his  wife,  and  a  reversion  in 
10,000/.  consols,  bequeathed  his  own 
property  to  his  two  sisters  with  benefit 
of  survivorship,  his  wife's  property  to  his 
cousin  Margaret^  and  he  proceeded  thus: 
— "  In  case  of  the  death  of  the  above 
three  females,  the  interest  to  be  divided 
amongst  my  cousins  [naming  four]  for 
their  lives,'*  and  the  property,  including 
the  10,000/.  trust  money,  *'  to  devolve*' 
to  the  children  of  three  of  those  cousins 
[naming  them]  in  equal  proportions. 
Held,  that  Margaret  was  not,  by  impli- 
cation or  otherwise,  entitled  to  more  than 
the  wife*B  property.  Held,  also,  that  the 
four  cousins  took  life  interests  in  the 
trust  fund,  as  tenants  in  common,  and 
that  on  the  deaths  of  each,  their  shares, 
then  set  free,  went  over  to  the  children 
of  the  three  cousins  per  capita  and  not 
perstirpet.     Swan  v.  Holmee. 

vol.  10,  p.  471 

11.  On  the  marriage  of  a  female  infant,  a 
settlement  of  her  personal  estate  was  ex- 
ecuted, giving  an  interest  to  the  issue  in 
the  event  of  the  husband  surviving  his 
wife,  but  none  in  the  contrary  event. 
Held,  that  the  issue  could  not  on  the 
latter  event  take  by  implication  or  con- 
struction.   Pringle  v.  Pringle, 

vol.  22,-^.  631 

12.  A  testator  bequeathed  life  annuities 
payable  from  his  death,  and  he  directed 
a  nind  to  be  set  apart  to  secure  them. 
He  also  gave  one-half  of  the  residue  of 
his  personal  estate  to  his  widow  abso- 
lutely, and  the  other  half  to  other  parties 
for  life  with  remainder  over.  By  a  codi- 
cil he  postponed  the  payment  of  the  an- 
.nuities  until  the  death  of  the  wife.  Held, 
that  she  did  not  by  implication  take  the 
intermediate  dividends  of  the  fiind  set 
apart  to  answer  the  annuities.  Cranley  v. 
Dixtm.  vol.  23,  p.  612 

18.  Bequest  to  A,  for  life,  and  in  case  he 
should  die  without  child  or  children,  then 
to  B.  HeM,  that  the  children  took  no- 
thing by  implication.     Sparke  v.  Reetall, 

vol.  24,  p.  218 

14.  A  bequest  to  A*  for  life,  with  a  gift 
over,  if  he  die  without  leaving  issue, 
gives  no  interest  by  implication  to  the 
issue.     {Neighbour  v.  Tkurbnv. 

vol.  28,  p.  33 

15.  A  testator  gave  his  real  and  personal 
estate  to  his  daughter  Elita  for  life,  with 
remainder  to  his  other  children,  8rc.,  but 
he  directed  that  no  division  of  the  pro- 
perty should  be  made  until  the  decease 
of  his  daughter  and  her  husband,  and  of 
the  survivor  of  them.  Held,  that  the 
husband  took  no  interest  by  implication. 
Bamet  v.  Bamet,  vol.  29,  p.  239 


IMPROVEMENTS.  ^ 

[See  Landlord  and  Tenant.] 

1.  A  lessee  of  charitable  property  obtained 
a  further  reversionary  term,  and  after- 
wards made  considerable  lasting  im- 
provements on  the  property ;  the  rever- 
sionary lease  being  set  aside,  the  Court 
considered  the  lessee  entitled  to  compen- 
sation for  money  laid  out  by  him  in  re- 
ference to  the  extended  ei^oyment.  At' 
tomey-General  v.  Kerr.  vol.  2,  p.  420 

2.  On  setting  aside  an  alienation  of  charity- 
property,  an  allowance  for  permanent  im- 
provements cannot  be  made  unless  the 
Defendant  accounts  for  the  back  rents. 
Attorney 'General  v.  Magdalen  College. 

vol.  18,  p.  223 
8.  Account  of  lasting  improvements  allowed 
from  the  accruer  of  the  Defendant*8  title, 
a  corresponding  account  of  rents  being 
directed  from  the  same  period,  and  no 
costs  were  given.  Attorney^Oeneral  v. 
Davey.  voL  19,  p.  52 

4.  In  taking  an  accounts  of  rents  with  which 
a  Defendant  is  charged  by  the  decree, 
any  allowance  for  lasting  improvements 
can  only  be  co- extensive  with  the  pe- 
riod of  accounting.  A ttorney- General 
V.  The  Earl  ^f  Craven,        vol.  29,  p.  392 

INCLOSURE. 

1.  The  right  to  the  tithes  of  an  allotment 
generally  follows  the  right  to  the  old  te- 
nement, in  respect  of  which  the  allot- 
ment ia  made«    Blael/ard  v.  Kirkpatriek. 

vol.  6,  p.  282 

2.  An  Inclosure  Act  directed  allotments  for 
public  and  specific  purposes,  and  that 
one-fifth  should  be  allotted  to  the  lord  of 
the  manor  for  his  interest  in  the  **  soil," 
and  that  the  remainder  of  the  common 
lands  should  be  divided  amongst  the 
commoners,  to  be.  held  in  severalty.  And 
it  was  declared  that  the  lord's  seignorial 
rights  were  not  to  be  prejudiced,  except 
the  right  to  the  "soil,"  and  that  the  lord 
might  thereafter  enjoy  all  rents,  heriots, 
&c.,  **  and  all  mines,  minerals,  quarries 
and  other  royalties,"  and  as  if  the  act 
had  not  been  passed.  Held,  that  the 
lord  retained  his  rights  to  the  mines  and 
minerals  under  the  land  allotted  to  the 
commoners  in  severalty.    Pretty  v.  Solly, 

vol.  26,  p.  606 
8.  Specific  performance  of  a  contract  for 
sale  of  lands  held  under  an  Inclosure 
Act  refttsed,  it  appearing  upon  the  coo- 
text  that  the  right  of  the  lord  to  the 
minerals  in  the  allotted  lands  had  not 
been  aflTected  by  the  act.  Ibid. 
4.  Trustees  had  powers  of  sale  «nd  ex- 
change, and  they  were  to  lay  oot  the 
money  in  the  pnrahase  of  hereditaments 
or  in  payment  of  mortgages,  charges  or 
incumbrances  affecting  the  settled  estates. 
They  sold  part  and  received  3,000f.,  which 
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,  they  handed  over  to  the  teimnt  for  life, 
who  retained  St  in  payment  of  expenses 
incurred  by  him  in  inclosures.  The  te- 
nant for  lire  died  without  having  chaiiged 
the  inheritance  with  the  outlay.  Held, 
notwithatandSng  the  promions  of  the  In- 
cloaure  Acts  could  not  now  be  complied 
with,  that  the  Coiift  had  power  to  declare 
that  the  moneys  properly  expended  were 
a  charge  on  the  allotments.  Vernon  y. 
lEsrl  Manvert.  vol.  8 1 ,  p.  6 1 7 

INCOME. 
[Set  Live  Tbhamt  and  Rbuaiitderman.] 

1.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  convert  and 
invest,  and  he  directed  them  to  permit 
his  wife  to  receive,  *'  from  his  death,  the 
net  annual  income  actually  produced  by 
bis  trust  property,  howsoever  constituted 
or  invested."  The  testator  was  in  part- 
nership, the  accounts  of  the  profits  of 
which  were  made  up  in  July  in  each 
year,  and  he  was  entitled,  at  the  end  of* 
each  year,  to  be  credited  with  interest  on 
his  capital.  The  testator  having  died  in 
hiarek:  Held,  that  the  widow  was  en- 
titled to  the  whole  profits  of  the  business 
from  the  preceding  July,  but  that  she 
WBs  onlj  entitled  to  an  apportioned  share 
of  the  interest  on  the  testator's  capital, 
as  from  his  death.     Ibbotton  v.  Elam, 

vol.  S5,  p.  <94 

2.  A  sole  trader,  by  his  will,  gave  *'the 
annual  or  other  earotngs,  proceeds  and 
profita  to  arise  from  his  business,'*  to  one 
for  life,  with  remainder  over.  Held,  that 
in  ascertaining  these  proceeds  and  pro- 
fits, interest  on  his  capital  in  his  busi- 
ness was  not  to  be  first  deducted.  Oee  v. 
Liddell.    (No.  8.)  vol.86,  p. 681 

INCOME  TAX. 

1.  A  hill  sought  a  discovery  of  the  returns 
made  by  the  Defendant  to  the  Commis- 
sioners of  property  tax.  The  object  of 
the  Plaintiff  being  to  shew  that  the  De- 
fendant represented  (hat  the  profits  of 
his  bunness  were  less  than  what  he  had 
sttted  to  the  Plaintifi',  who  had  purchased 
it :  A  demurrer  was  allowed.  Miichtll 
▼.  Koeeker.  vol.  1 1 ,  p.  880 

S.  Whether  a  discovery  of  income  tax  re- 
turns could,  under  any  circumstsnces  be 
eompelled,  ^iMsre.    Ibid, 

8.  A  purchaser  paying  his  purchase 'moiiey, 
wkh  interest  into  Court,  is  not  to  deduct 
the  income  tax  payable  on  the  interest 
Humhie  V.  Ifmmbie.  vol.  12.  p.  43 

4.  Oift  by  will  of  a  rent-charge  **  clear  of 
legacy  duty  and  evei^  other  deduction 
whatsoever."     Held,  that  it  was  not  to 

'  be  ti^en  clear  of  the  property  or  income 
tax.    LethMdgt  v.  Thm-lom. 

vol.  15,  p.  834 


5.  Though  in  dealings  between  merchants 
in  discounting  bills  and  the  like,  and  in 
loans  made  for  short  periods,  the  income 
tax  is  not  deducted,  yet,  in  a  mortgage 
transaction,  the  mortgagor  is  entitlMl  to 
deduct  iL     Motte  v.  Salt, 

vol.  88,  p.  26t 

6.  A  testator  appointed  an  annuity  of  600/. 
a  year  to  his  widow  for  life,  '*  to  be  pay- 
able without  any  deduction  whatever :" 
Held,  that  it  was  not  given  free  of  inemne 
tax.     Abadam  v.  Abadam, 

vol.  88,  p.  475 

INDEMNITY. 

\Se9  Executor  (Indemnity).] 

1.  A  marriage  being  in  contemplation, 
A.  B.  the  intended  wife,  conveyed  pro- 
perty to  trustees  for  herself  until  marriage, 
and  then  for  her  separate  use  for  life 
without  power  of  anticipation,  and  sub- 
ject to  certain  interests  to .  her  husiiand 
and  children,  if  any,  for  herself.  Before 
the  marriage  took  effect,  the  trustees 
committed  a  breach  of  trust  against 
which  A,  B.  by  her  solicitor,  gave  an  in- 
demnity. The  marriage  took  effect  two 
years  after  the  settlement,  mud  the  hus- 
band died  without  children.  Held,  that 
the  indemnity  was  valid  and  subsisting, 
and  that  the  trustees  had  been  released 
from  their  liability.    Chott  v.  Walltr. 

vol.  9,  p.  497 

2.  A,  B,  was  tenant  for  life  of  a  trust 
fund,  with  a  general  power  to  appoint 
by  will,  and,  in  default,  it  was  settled  on 
the  Plaintiff.  A.  B.  ordered  the  trustees 
to  pav  over  the  fund  to  her  on  an  in- 
demnity, and  she  afterwards  appointed 
the  fund  to  the  Plaintiff  and  others,  who 
filed  a  bill  to  make  the  trustees  liable 
for  a  breach  of  trust.  Held,  that  by  the 
appointment,  ^e  fund  became  asoett  for 
answering  A,  H,'m  liabilities,  of  which  the 
indemnity  was  one,  and  that  therefore 
the  trustees  were  not  liable.  WiUUmu 
V.  Lomat.  vol.  16,  p.  1 

8.  The  executors  of  a  lessee  held  entitled 
to  no  forther  indemnity  against  the  cove- 
nants than  the  personal  indemnity  of  the 

.  residuary  legatees.    Dean  v.  AUen, 

vol.  20,  p.  1 

4.  A,  and  B.,  who  had  been  partners  for 
some  time,  entered  into  a  new  partner- 
ship with  C  At  the  same  time  B.  took 
all  the  assets  of  the  old  firm,  and  eove- 
nanted  to  indemnify  A,  from  the  liabi- 
lities. The  Court  held,  that  the  partner- 
ship between  the  three  might  be  deter- 
mined by  the  Court,  for  due  cause,  with- 
out sectmg  aside  the  deed  of  indemnity, 
which  mi^t  be  the  subject  of  another 
•uiL     HarritM  v.  Tenmmt. 

vol.  21,  p.  482 

5.  Executors  of  the  assigiiee  of  leaseholds 
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held,  after  an  astignment  by  them,  en. 
titled  to  have  a  fund  set  apart  for  their 
indemnity ;  but  refused  aa  to  valuable 
leaseholds  at  small  rents,  of  which  the 
testator  was  original  lessee.  Brewer  v. 
Poeoek,  vol.  23,  p.  810 

6.  Executors  held  entitled  to  no  indemnity 
against  liability  in  respect  of  shares  in  a 
banking  company  specifically  bequeathed, 
the  order  of  the  Court,  in  an  administra- 
tion suit,  being  of  itself  a  perfect  indem- 
nity to  them.    AddantB  v.  Ferick, 

vol.  26,  p.  384 

7.  The  trustee  indemnity  clause  does  not 
exonerate  a  trustee  from  the  consequences 
of  a  breach  of  trust.  Brumridge  v.  Brum' 
ridge.  vol.  27,  p.  5 

8.  Where  the  title  to  a  lost  policy  is  clear, 
the  insurance  company  is  entitled  to  no 
indemnity  where  they  pay  the  money 
into  Court.    England  v.  Lord  Tredegar. 

vol.  35,  p.  256 

9.  The  right  of  a  trustee  to  be  indemnified 
out  of  the  trust  property  is  the  first 
charge  thereon,  and  it  has  priority  to  any 
charge  created  upon  it  by  the  ceetuie  que 
trust.  And,  consequently,  the  right  of  a 
trustee  of  a  public  company  to  be  indem- 
nified out  of  the  propertv  has  priority 
over  the  debenture  creditors.  Re  The 
Exhalt  Coal  Company  (Limited),  Re  Bleck- 
ley.  vol.  35,  p.  449  « 


INDEPENDENT  CONTRACT. 

[5m  Contract.] 

1.  By  a  deed,  the  amount  due  to  the  first 
mortgagee  was  confirmed  to  him  by  the 
subsequent  incumbrancers,  and  he  there- 
by agreed  not  to  execute  his  power  of 
sale  for  a  limited  time.  Held,  that  a 
party  who  by  his  bill  Contested  the 
amount  so  admitted  to  be  due  to  the  first 
mortgagee,  could  not  take  advantage  of 
the  stipulation  in  the  deed  not  to  sell 
within  the  time,  and  an  ir^unctiou  to  re- 
strain such  sale  was  refused.  Coekell  v. 
Bacon.  vol.  16,  p.  158 

2.  Ad  act  authorized  the  Skropehire  Union 
to  lease  several  lines  to  the  North-  Weetem. 
The  Shrewetntry  entered  into  a  contract 
with  the  North-  Weetem  to  operate  *^  dur- 
ing any  such  lease  authorized  ta  be 
granted  by  the  said  act."  The  Master 
of  the  Rolls  held  that  the  contract  had  no 
operation  until  all  the  lines  had  been 
finished;  but  L.  J.  Turner  differed  in 
opinion.  Shrewebury  and  Birmingham 
Railway  Company  v.  London  and  North' 
Western  Railway  Company, 

vol.  16,  p.  441 

3.  On  a  dissolution,  J.,  by  deed,  assigned 
the  partnership  assets  to  his  co- partner 
B.,  and  covenanted  for  further  assurance. 
On  the  other  hand,  B.,  by  the  same  deed, 
covenanted  to  indemnify  J.  against  the 


partnership  debts.  Part  of  the  assets 
did  not  pass  by  mere  assignmenL  Held, 
by  the  Master  of  the  Rolls,  that  B.  could 
not  compel  A.  to  perfect  the  assignment, 
without  repayment  to  il.  of  a  partnership 
debt,  which  he  had  been  compelled  to 
pay,  and  to  which  B.'s  indemnity  ex- 
tended.    Gibson  v.  Ooldsmid. 

vol.  18,  p.  584 
4.  The  owner  of  a  plot  of  ground  agreed 
to  grant  a  lease  of  it  to  J.  B.  as  soon  aa 
the  latter  had  erected  a  villa  thereon. 
But  it  was  stipulated,  that  if  A.  B. 
should  not  perform  the  agreement  on  his 
part,  the  agfreement  for  a  lease  was  to  be 
void,  and  that  the  owner  might  re-enter. 
A.  B,  was  to  insure  in  a  particular  way, 
and  he  was  to  have  the  option  of  pur- 
chasing the  fee  within  two  years.  A.  B. 
erected  the  villa,  but  insured  in  the  wrong 
ofiice  and  in  the  wrong  name.  Held, 
that  the  contract  for  a  lease  was  inde- 
pendent of  the  option  to  purchase,  and 
that  notwithstanding  the  forfeiture  of  the 
first,  the  latter  still  subsisted,  and  a  ape- 
<yfic  performance  of  the  contract  for  sale 
was  decreed.    Oreen  v.  Low. 

vol.  22,  p.  626 

INDEPENDENT  GIFT. 

[See  Gift  to  a  Class  (Substitution).] 

Gift  to  A.  for  life,  and  after  her  decease  to 
her  children,  and  in  case  of  their  death 
before  the  vesting  of  their  shares,  in  trust 
for  her  next  of  kin.  The  daughter  never 
had  any  children.  Held,  that  her  next 
of  kin  were  nevertheless  entitled.  Tennant 
V.  Ueat^ld.  vol.  21,  p.  255 

INFANT. 

[See  Guardian,  Guardian  ad  litem. 
Infant  (Settlement),  Maintenance, 
Next  Friend,  Undue  Influence.] 

1.  A  proposed  compromise  of  a  suit  ap« 
Dearing  to  be  for  the  benefit  of  an  in&nt 
Defendant,  the  Court  sanctioned  it,  with- 
out a  reference  to  the  Master.  Lippiai  v. 
Holley,  vol.  1,  p.  423 

2.  In  order  to  enable  an  infant  Defendant 
to  enter  into  evidence  in  support  of  &cts 
which  would  not  otherwise  be  in  issue  in 
the  cause,  it  is  proper  that  they  should 
be  stated  in  his  answer;  but  whatever 
admissions  may  be  made  or  points  ten- 
dered in  issue  in  the  answer  of  an  infant, 
the  Plaintiff*  is  not  in  any  degree  exone- 
rated from  proving  as  against  the  infant 
the  whole  case  on  which  he  relies.  HoUen 
V.  Heam.  vol.  1,  p.  445 

8.  Minutes  of  decree  directed  conveyance 
to  be  settled  by  Master,  '*tf  the  parties 
differed,**  there  being  an  infant  heir  who 
was  a  party  to  the  cause  and  a  necessary 
party  to  the  conveyance.    Held,  that  the 
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words  "if  the  partiet  differed*'  ought  to 
be  omitted,  an  iofiant  being  interested. 
Covert  Y.  Godjhy,  vol.  2,  p.  267 

(Bat  see  RichardMvm  ▼.  Ward, 

vol.  ll,p.  S78) 

4.  A  bill  alleged  that  the  settlor  at  the 
time  of  making  a  voluntary  settlement 
was  greatly  indebted « it  did  not  state  the 
particulars  of  the  debts,  but  referred  to  a 
schedule  of  the  settlor  in  the  Insolvent 
Court  in  aid  of  the  suit.  Held,  that  the 
existence  of  the  debts  was  not  sufficiently^ 
pat  in  issue  as  against  an  infant,  but  an' 
inquiry  was  directed  on  the  point. 
Toim$tnd  v.  WntacotL         vol.  2,  p.  340 

5.  Suit  improperly  instituted  on  behalf  of 
an  infiuit,  dismissed  with  costs  on  motion, 
upon  the  application  of  the  infant  by  A.  B., 
a  person  not  then  a  party  to  the  suit,  "as 
her  next  friend,  for  the  purpose  of  the 
application."  Guy  v.  Omg,    vol.  2,  p.  460 

6.  Bill  61ed  by  two  infants ;  one  attained 
twenty-one  before  decree;  her  name  as 
co-PIaintiff'struck  out  on  her  application, 
with  the  costs  of  the  application,     ibid. 

(BiekneU  v.  BicknelL     vol.  82,  p.  881) 

7.  The  Court  declined  taking  the  consent 
of  a  married  woman,  who  was  a  minor,  to 
the  payment  out  of  Court  of  money  to 
which  she  was  entitled.    Stubbt  v.  Sargfm, 

vol.  2,  p.  496 

8.  An  infant  ftme  covert  was  by  her  next 
friend,  made  a  co- Plaintiff  to  a  bill 
against  her  husband  and  others.  Held, 
upon  her  coming  of  age  and  disap- 
proving of  the  suit,  that  she  was  entitled 
to  have  her  name  struck  oflf  the  record  as 
CO- Plaintiff;  but  the  application  having 
been  made  very  soon  alter  her  attaining 
twenty-one,  and  it  being  suggested  that 
it  was  made  under  the  influence  of  the 
husband,  the  Court  postponed  making 
the  order  for  a  short  period  and  ascer- 
tained from  the  lady  herself,  in  the  ab- 
sence of  her  husband,  her  wishes  on  the 
subject.     Cooke  v.  Fryer,       vol.  4,  p.  18 

9.  An  infant  having  been  taken  out  of  the 
jurisdiction  to  avoid  service,  the  Court 
refused  to  appoint  the  senior  six  clerk  in 
Court  to  appear  and  put  in  his  answer. 
Lme  V.  Hardwieke.  vol.  5,  p.  222 

10.  An  infant  having  after  appearance 
been  taken  out  of  the  jurisdiction  the 
Court  appointed  the  senior  six  clerk  to 

Kot  in  his  answer,  without  the  infant 
eing  brought  into  Court.    Hancock  v. 
Eaion.  vol.  5,  p.  228  n. 

11.  The  Court  has  no  authority  to  sell  the 
real  estate  of  an  infant,  or  to  convert  it, 
upon  the  notion  that  it  would  be  bene- 
ficial.   Calvert  ▼.  Godfrey,    vol.  6,  p.  97 

12.  A  trader  who  had  freehold,  copyhold, 
and  personal  estate,  died  in  September, 
1882,  leavinff  an  infant  heir.  His  esute 
was  instifficient  to  pay  his  debts  and 
charges.  His  partners,  however,  by 
deed,  took  upon  themselves  to  pay  all 


the  debts,  and  secured  the  principal  part 
of  his  property  for  bis  family.  A  suit 
was  instituted  for  carrying  the  deed  into 
execution,  and  the  Master  found  that  it 
would  be  for  the  benefit  of  the  infant 
heir,  that  the  real  estate  should  be  sold 
and  applied  in  the  manner  mentioned  in 
the  deed.  A  decree  was  made  for  sale, 
and  the  infant  was  declared  a  trustee 
within  the  1  fTUL  4,  c.  60.  Held,  that  a 
sale  under  the  decree  could  not  be  en- 
forced ;  that  the  Court  had  no  jurisdiction 
to  order  the  sale;  and  that  the  infant 
was  not  a  trustee  within  the  act.  Calvert 
V.  Godfrey,  voi  6,  p.  97 

13.  An  infant  is  entitled  to  treat  a  person 
who  enters  on  his  estate  during  his  in- 
fancy as  his  bailiff,  who  is  accountable  as 
such.    Blov^eld  v.  Eyre.     vol.  8,  p.*  260 

{Nanney  v.  fVilUam,       vol.  22,  p.  452 
Paeeoe  v.  Swann.  vol.  27,  p.  508) 

14.  The  jurisdiction  which  this  Court  has, 
to  decree  accounts  of  the  estates  of  in- 
fants, affainst  persons  entering  thereon 
during  their  minority,  is  not  taken  awav 
by  the  fact,  that  at  the  time  when  the  bill 
was  filed,  the  infant  had  attained  twenty, 
one.    Blon^ld  v.  Eyre.      vol.  8,  p.  250 

15.  Process  by  attachment  to  compel  an 
infant  to  convey  estates  sold  in  a  cre- 
ditor's suit.     ThmaoM  w,  Gwynne. 

vol.  8,  p.  312 

16.  Difficulties  in  dealing  with  suits  filed 
by  strangers  on  behalf  of  infants.  On 
the  one  hand  you  may  encourage  useless 
and  expensive  litigation,  on  the  other, 
you  may  discourage  interference  very 
often  necessary  for  their  protection. 
Croti  V.  Croee.  vol.  8,  p.  455 

17.  In  a  case  in  which  the  defence  of  an 
infant  had  not  been  properly  raised  and 
proved,  a  decree  was  made  for  the  Plain- 
tiff, without  prejudice  to  any  bill  to  be 
filed  by  the  infant  within  six  months  to 
establish  his  right.    Lawe  v.  Hardwieke. 

vol.  9,  p.  148 

18.  This  Court  has  no  authority  to  alter 
the  character  of  the  property  of  an  infant, 
and  convert  realty  into  personalty.  Field 
V.  Moore.  vol.  19,  p.  176 

19.  An  infant,  on  coming  of  age,  may  ratify 
securities  given  by  him  during  his  mi- 
nority, without  ^receiving  any  further 
consideration,  but  he  must,  on  the  occa- 
sion, have  full  knowledge  and  complete 
information  respecting  the  transaction. 
Kay  V.  Smith.  vol.  21,  p.  522 

20.  Though  a  person  entering  on  the  estate 
of  an  infant  is'  treated,  in  equity,  as  his 
bailiff,  the  rule  does  not  apply  where  the 
jnfant  has  never  been  in  possession  by 
himself,  his  guardian  or  agent,  and  where 
the  estate  has  been  held  by  a  title  adverse 
to  the  infant.     Crowther  v.  Crowiker. 

vol.  23,  p.  305 

21.  Where  debts  of  a  testator  bad  been 
paid  out  of  the  income  of  the  estate  of  an 
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infant  tenant  in  tail  under  hia  will,  by 
the  direction  of  the  Court,  held,  that  the 
payment,  on  behalf  of  the  infant,  having 
been  made  by  the  Qourt,  a  merger  of 
the  charge  could  not  be  preaumed.  JUop 
y.  BelL  vol.  24,  p.  451 

22.  The  Court,  in  sanctioning  an  arrange- 
ment on  behalf  of  infants,  considers  not 
only  their  pecuniary  interest  but  its  effect 
as  a  fieimily  arrangement  Micholit  v. 
Corbett  vol.  84,  p.  876 

23-  Trustees,  who  had  a  power  of  sale,  hut 
oo  power  of  leasing,  first  granted  leases 
and  afterwards  sold  subiect  to  them. 
Infants  being  interested,  the  Court  after- 
warda  sanctioned  the  sale  on  their  behalf. 
Held,  that  the  purchaser  was  bound  to 
complete.    Fbid, 

24.  An  infant  wIm)  had  sold  spurious 
articles,  representing  them  to  have  been 
manufactured  by  the  Plaintiff,  ordered 
to  pay  the  costs  of  suit  for  an  injunction. 
CkMbb  V.  Griffitkt,  vol.  85,  p.  127 


INFANT  (SETTLEMENT). 

1.  On  the  marriage  of  an  infant  feme,  a 
settlement  was  made  of  funds  in  Court 
to  which  she  was  entitled.  On  her  at- 
taining twenty- one,  a  petition  was  pre- 
sented for  payment  to  the  trustees.  Held, 
that  the  consent  of  the  lady  in  Court  or 
by  commission  was  necessary.  Day  v. 
J)aif,  vol.  11,  p.  35 

2.  Effect  of  an  ap^reeroent,  on  the  marriage 
of  a  female  infant,  to  settle  her  real 
estate.  It  would  be  a  fraud  upon  the 
husband's  contract,  if  he  were  to  consent 
to  a  disposition  of  the  estate  by  his  wife, 
calculated  to  defeat  the  settlement.    Ex 

'  pttrie  Blaktf  /n  re  London  Dock  Company. 

vol.  16,  p.  461 

3.  The  18  &  19  Vici.  c.  48,  renders  valid  a 
post  nuptial  settlement  of  an  infant's 
estate  made  with  approbation  of  the 
Court.  Powell  v.  Oakley,     vol.  84,  p.  575 


INFORMALITY. 

[See  Irregularity.] 

INFORMATION. 

[See  Suit,  Notice,  4.] 

1.  In  an  information  by  the  Attorney- Ge- 
neral at  the  instance  of  a  relator,  the 
Attorney-General  ought  not  to  appear 
otherwise  than  in  support  of  the  informa- 
tioo. 

At  to  the  position  of  the  Attorney- 
General  in  informations  at  the  instance  of 
a  relator,  and  the  practice  in  such  cases. 
Mtontey^General  v.  The  Jromnottgere* 
Company,  vol.  2,  p.  318 


2.  In  a  charity  information  filed  without  m 
relator,  the  Attorney-General  did  not 
personally  appear  at  the  hearing,  but  two 
other  counsel  appeared  in  support  of  the 
information.  Held,  that  the  costs  of  a 
brief  to  the  Attorney- General  ought  to 
be  allowed  in  addition  to  those  of  the 
two  counsel,  in  the  taxation  of  coats  aa 
between  party  and  party.  Jttornoy-' 
General  v.  The  Drapere*  Campamy. 

voL  4,  p.  805 

3.  Reference  to  the  Attorney- General  in 
charity  cases.  JHorney-Ceneralv,  Frety 
man.  vol.  4,  p.  462 

4.  It  is  irregular  for  the  solicitors  of  a  re- 
lator to  proceed  in  a  charity  information 
after  the  death  of  the  relator.  Attorney' 
General  v.  Haberdaekere^  Company, 

vol.  15,  p.  897 

5.  The  Attorney-General  and  relator  cannot 
be  allowed  to  take  opposite  views  on  an 
information.  Attorney^ General  v,  jSfc«r* 
borne  Grammar  SekooL        vol.  18,  p.  V56 

6.  The  Defendants  were  by  Act  of  Par- 
liament authorized  to  make  a  abort  line 
uniting  their  main  line  with  the  Plain- 
tiffs* line,  but  the  12ih  section  prohibited 
the  Defeodanta  opening  their  main  line 
until  the  junction  should  be  completed. 
In  default  of  the  Defendants  making  the 
junction  within  a  specified  time,  the 
Plaintiffs  were  authorized  to  make  it. 
The  Defendants  proposed  opening  their 
main  line  before  the  completion  of  the 
junction.  Held,  that  the  Plaintiffs  had 
a  sufficient  interest  to  entitle  them  to  an 
injunction  to  prevent  this  proceeding, 
and  that  it  was  not  necessary  to  resort  to 
an  information  for  that  purpose,  and  an 
injunction  was  granted,  although  the 
delay  in  opening  the  main  line  might  be 
prejudicial  to  the  public  The  Croa^ford 
Railway  Company  v.  The  Stockport  Rail- 
way Company,  vol.  24,  p.  74 


INJUNCTION. 

[See  Copyright,  Drlat,  Injunction 
(Company),  Injunction  (Foreign 
Court),  Injunction  (Other  Courts), 
Interpleader,  Jurisdiction,  Nui- 
sance, Patent,  Restraint  of  Trade, 
Trade  Mares,  Ultra  Vires,  Waste.] 

1.  Where  a  bill  is  filed  by  a  patentee  for 
an  injunction  to  restrain  an  alleged  in- 
fringement of  his  patent,  the  Plaintiff  is 
not  precluded  from  asking  for  an  ii\junction 
at  the  hearing,  by  the  fact  of  hia  not 
having  applied  for  it  on  an  interlocutory 
motion ;  but  the  not  moving  for  the  in- 
junction impoaes  on  the  Plaintiff,  in  anch 
a  caa^  the  obligation  of  making  out  a 
clear  and  unexceptionable  title  at  the 
hearing ;  and  if  he  fails  in  that,  and  has 
not  previously  obtained  an  ii^unctioa,  he 
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will  oot  b«  allowed  to  uae  the  facts 
proved  in  the  cause,  as  evidence  of  a 
primd  faeU  case,  giving  him  a  right  to 
further  time,  for  the  purpose  of  enabling 
him  to  establish  more  satisfactorily  his 
legal  title.    Bacom  v.  S^ttitwoode. 

▼ol.  I,  p.  882 

3.  On  dismission  of  bill  an  injunction  falls 

of  course.  Creeu  ▼.  Pulrford,  voL  2,  p.  70 

3.  Where  a  partner  had  abstracted  a  part- 
nership book  from  the  counting  house  of 
the  firm,  contrary  to'  an  express  covenant 
contained  in  the  deed  of  partnership,  Sir 
C  C  I*tp§9,  Master  of  the  Rolls,  granted 
an  injunction  restraining  him  from  con- 
tinning  to  violate  the  covenant;  and  this 
was  continued  by  Lord  Langdale^  at  the 
hearing  of  the  cause,  on  the  28th  F^hru^ 
«ry,  1838.     Taylor  v.  Daoii. 

vol.  3,  p.  388,  n.  (e) 

4.  Injunction  in  a  suit  for  specific  per. 
formance  to  restrain  the  vendor  from 
selling  or  letting  refused.  Turner  v. 
ffrighU  vol.  4,  p.  40 

5.  E9  portt  iigunction,  obtained  by  sup- 
pression of  material  facts,  dissolved. 
Hiltm  V.  Lmrd  Granville.      vol.  4,  p.  130 

6u  Where  the  rights  of  the  Plaintiff  and  the 
Defendant  are  legal,  the  Plaintiff,  in 
asking  for  an  injunction  to  protect  him 
from  a  violation  of  his  alleged  legal 
rights,  ought  to  show  that  the  right  has 
bwn  established,  or  that  having  had  no 
ineans  of  establishing  it,  but  the  right 
being  primd  facie  well  founded,  the  inter- 
ference of  this  Courtis  necessarv,  to  pre- 
vent that  species  and  extent  of  mischief 
which  this  Court  calls  irremediable,  be- 
fore the  right  can  be  established  by  legal 
proceeding.     Ibid. 

7.  To  entitle  one  partner  to  an  order  for  an 
injunction  and  receiver,  against  his  co- 
partner, he  must  either  shew  a  dissolution, 
or  &ctB  which,  if  proved  at  the  hearing, 
would  entitle  him  to  a  decree  for  a  disso- 
lution.    Smiih  V.  Jeifes.        vol.  4,  p.  503 

8.  Whether  where  a  special  injunction  is 
granted  against  several  Defendants,  one  of 

•  them  can  move  to  dissolve  in  the  absence 
of  the  rest,  qumre.     Thompeon  v.  Geary. 

vol.  5,  p.  131 

9.  Injunction  to  restrain  the  breach  of  a 
farming  covenant.    Flemiwg  v.  Snook. 

vol  6,  p.  2.50 

10.  If  a  Plaintiff  coming  for  an  injunction 
to  restrain  the  use  of  his  trade  marks 
appears  to  have  been  guilty  of  misrepre- 
sentations to  the  public,  the  Court  will 
not  interfere  in  the  first  instance*  Perry 
V.  Trwtfitt.  vol.  6,  p.  ^% 

11.  Injunction  to  restrain  a  party  from 
making  and  sending  to  Turkey  watches 
having  the  Plaintiff's  name  or  the  word 
**  warranted"  engraved  thereon  in  Turkith 
characters  in  imitation  of  the  Pluntifi  's 
watches.     Gwit  v.  Alepleglu. 

vol  6,  p.  69,  n. 


12.  A  motion  being  made  for  an  iig  unction, 
it  stood  over  with  liberty  to  the  Plaintiff 
to  bring  an  action  to  establish  his  right. 
The  Plaintiff  neglecting  to  proceed  there- 
in, the  motion  was  refused  with  costs. 
Perry  v.  Truefitt.  vol.  6,  p.  418 

13.  Where  a  Plaintiff  obtains  an  injunction 
on  affidavits,  the  Defendant  is  not  wrong 
in  meeting  the  case  by  afiidavita  on  a 
motion  to  dissolve,  although  the  point 
might  be  determined  shortly  by  filing  a 
demurrer.  Tbe  Banuley  Canal  Company 
V.  TwibeH  voi  7,  p.  31 

14.  Injunction  granted  to  restrain  Defend- 
ant from  being  concerned  for  any  of  the 
Plaintiff's  clients  contrary  to  his  cove- 
nant.    Nieholle  v.  Streiton,    vol.  7«  p.  42 

15.  Iigunction  granted,  prohibitory  in  form, 
hut  mandatory  in  its  effect.  Earl  rf 
Mezborough  v.  Bower.  vok  7,  p.  127 

16.  Tenant  of  a  mine  restrained,  on  motion, 
from  permitting  a  communication  with 
an  adjoining  mine  to  continue  open,  and 
water  to  flow  through' the  same,  the  effect 
intended  being  to  compel  the  Defendants 
to  close  the  communication.    IMd. 

17.  In  a  patent  case,  a  motion  for  an  in- 
junction was  ordered  to  stand  over  for 
the  plaintiff  to  hr.ing  an  action  to  esta- 
blish his  right.  The  Plaintiff  obtained  a 
verdict,  but  the  Defendant  tendered  a 
bill  of  exceptions,  which  could  not  be 
determined   without  some  considerable 

.  delay.  Upon  the  motion  being  renewed, 
the  Court,  under  the  circumstances,  or- 
dered it  to  stand  over  till  the  bill  of  ex- 
ceptions had  been  disposed  of.  Brideon 
V.  M* Alpine.  vol.  8,  p.  229 

{Brideon  v.  Beneke.  vol.  12,  p.  1) 

18.  Case,  in  which  an  injunction  was 
granted  though  not  prayed  for  by  the 
bill.     Blomficld  V.  Eyre.       vol  8,  p.  250 

19.  After  decree  in  a  foreclosure  suit,  a 
mortgagor  in  possession  began  to  commit 
waste ;  he  was  restrained  by  ii^onction, 
though  no  injunction  was  prayed  by 
the  bill.     Goodman  v.  Kin*. 

vol.  8,  p.  879 

20.  The  allowance  of  a  demurrer  to  the 
whole  bill  puts  an  end  to  an  iigunction 
though  liberty  is  given  to  amend. 
Schneider  v.  Lizard.  vol.  9,  p.  461 

21.  A  Plaintiff  filed  a  bill  on  behalf  of  him- 
self  and  other  shareholders  in  a  railway 
company,  to  restrain  the  directors  com- 
mitting a  breach  of  trust.  It  appeared 
that  he  was  suing  at  the  instigation  of 
another  rival  company.  Held,  that  this 
circumstance  was  not,  of  itself,  sufficient 
to  prevent  him  obtaining  a  special  in- 
junction on  the  merits  of  his  case.  Col. 
man  v.  The  Eatiern  Couniiee  RaHlway 
Company.  vol.  10,  p.  1 

22.  Injunction  to  restrain  the  erection  of 
gas  works  in  the  vicinity  of  the  Plaintiff's 
residence  refused,  it  being^  uncertain, 
whether,  upon   the  completion  of  the 
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works,  the  manufacture  of  gat  would 
prove  a  nuisance.    Haimt  ▼.  Taylor, 

▼ol.  10,  p.  75 

23.  Where  a  work  is  going  on,  which, 
though  not  in  itself  a  nuisance,  will  ma- 
nifestly end  in  operations  presenting  such 
a  nuisance  as  this  Court  restrains,  this 
Court  will  interfere  at  once.    Ibid, 

24.  An  injunction  was  ohtained  before 
answer.  The  Defendant  filed  his  an- 
swer, but  delayed  moving  to  dissolve 
until  several  months  after  replication, 
and  at  a  period  when  the  evidence  would 
have  been  published,  but  for  the  De- 
fendant  having  obtained  an  enlargement 
of  the  publication.  The  motion  was  oh 
that  ground  refused.  Feutel  v,  King*9 
CoUeg€,  Cambridge,  vol.  10,  p.  491 

25.  The  provisional  directors  of  a  joint 
stock  company,  having  without  the  au> 
thority  of  the  Plaintiff,  published  a 
prospectus,  stating  him  to  be  a  trustee 
of  the  company,  were  restrained  by  in- 
junction.   RoHihw,  Wtbtter, 

vol.  10,  p.  561 

26.  The  Court  will  not  interfere  by  ii^unc- 
tion  to  prevent  the  publication  of  a  libel. 
Clark  v.  Freeman.  vol.  1 1,  p.  1 12 

27«  Ii^unction  to  prevent  a  chemist  from 
selling  a  quack  medicine,  under  a  false 
and  colourable  representation  that  it  was 
a  medicine  of  the  Plaintiff,  an  eminent 
physician,  refused.    Ibid, 

28.  By  the  terms  of  an  injunction  A,  B»  was 
restrained,  but  it  did  not  extend  to  *'  his 
servants  and  agents.'*  A  motion  to  com- 
mit his  agent  C.  D,  for  breach  of  the 
injunction  held  irregular;  but,  eemble, 
that  he  might  be  proceeded  against  for 
**  a  contempt,"  if  he  knowingly  aided 
and  assisted  A.  B,  in  breach  of  the  in- 
junction. Lord  Welleeley  v.  The  Earl  of 
Morningten,  vol.  11,  p.  180 

29.  An  injunction  was  granted  against  A, 
restraining  him  (but  not  expressing  his 
servants  and  agents)  from  cutting  timber. 
B.,  who  was  A.*t  agent,  with  know* 
ledge  of  the  injunction,  cut  the  timber. 
Held,  that  B,  might  be  committed  for 
the  contempt,  though  not  for  breach  of 
the  injunction.     Ibid,  p.  181 

80.  An  order  for  an  injunction  to  restrain 
commissioners  under  a  local  drainage 
act  from  signing  their  final  award,  and 
from  proceeding  to  enforce  payment  of- 
rates,  although  the  act  gave  jurisdiction  to 
the  quarter  sessions,  affirmed  on  appeal; 
but  the  Lord  Chancellor  attached  to  it 
the  condition  of  bringing  the  money  into 
Court.     Armitttead  v.  Durham. 

vol.  11,  p.  556 

81. Where  a  bill  is  filed  by  some  "on 
behalf,  &c.'*  an  ii^unction  which  re- 
strains proceedings  against  persons  not 
named  parties  to  the  record,  is  Irregular. 
Ibid. 

82.  By  consent  an  injunction  was  made 


perpetual  upon  motion.    Morell  v.  Pear- 

voL  12,  p.  284 


eon 


38.  On  an  application  for  an  injunction  to 
restrain  an  alleged  irreparable  injurv,  by 
taking  away  stones  from  the  sea  snore, 
the  Court,  considering  that  the  FlaintifT 
was  most  likely  to  suffer  by  its  non-in- 
terference, granted  the  injunction ;  and 
although  the  PlaintifTs  tide  was  purely 
legal,  and  was  not  clearly  made  out,  it 
refused  to  put  him  on  the  terms  of  bring- 
ing an  action  to  try  it,  but  merely  gave 
him  liberty  so  to  do.    Clowee  v.  Beek. 

vol.  18,  p.  847 

34.  A  contract  was  entered  into  between  a 
canal  company  and  the  Plaintifis,  the 
owners  of  paper  mills,  as  to  the  mode  of 
ei^oyment  of  the  waters  by  which  both 
were  supplied.  The  company  did  acts 
in  violation  of  the  contract.  Held,  that 
it  was  no  answer,  upon  a  bill  for  a  per- 
petual injunction,  to  say,  that  the  acts 
proposed  would  not  be  injurious  or  even 
to  prove  that  they  were  beneficial  to  the 
Plaintiffs;  and  the  Court,  although  no 
evidence  was  given  of  any  actual  damage 
done,  made  a  decree  for  a  perpetual  in- 
junction. Dickenson  v.  Grand  Juncti»m 
Canal  Company.  vol.  15,  p.  260 

85.  A  puisne  incumbrancer  offered  to  pay 
off  the  first  mortgagee,  which,  being 
declined,  he  filed  a  bill  to  compel  a 
transfer.  The  first  mortgagee  having 
afterwards  proceeded  to  sell  the  property, 
was  restrained  from  transferring  the  first 
mortgage  and  parting  with  the  legal 
estate  and  title  deeds.  Rhodee  v.  Bueh^ 
land,  vol.  16,  p.  212 

86.  A  Plaintiff  applying  for  an  injunction 
should  fairly  state  his  case,  both  where 
the  application  is  ex  parte,  and  where  on 
notice  the  opponent  does  not  appear; 
but  the  Court  does  not  hold  him  so 
strictly  in  the  latter  case  as  in  the  former. 
Maciaren  v.  Stainton,  vol.  16,  p.  279 

87.  On  an  application  for  an  ex  parte  injunc- 
tion, a  Plaintiff  omitted  to  state  a  mate- 
rial  fact  A  motion  being  made  to  dis- 
solve it,  the  Plaintiff  swore  that  he  had 
forgotten  the  circumstance.  Held,  that 
it  was  no  excuse  for  the  suppression. 
Cl\fion  V.  Robimon,  vol.  16,  p.  355 

88.  On  the  principle  of  protecting  property 
pending  litigation,  the  Court  will,  in  a 
suit  to  impeach  a  conveyance  of  an  ad- 
vowson,  restrain  the  institution  of  a  clerk, 
even  as  against  a  Defendant  claiming 
to  be  purchaser  for  valuable  considera- 
tion without  notice  under  it.  Oreen^ 
•lade  V.  Dare,  voL  17,  p.  502 

89.  Application  for  leave  to  serve  a  notice 
of  motion  for  an  injunction,  prior  to  the 
bill  being  filed,  refused,  the  Court  de- 
clining to  do  more  than  give  leave  to 
serve  the  notice  of  motion  with  the  copy 
of  the  bill.    Simmone  v.  Heamtlde, 

vol.  22,  p.  412 
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40.  A*  engafrecl,  upon  property  being 
oonveyed  to  bim,  that  a  certain  trade 
thoold  not  be  carried  on  upon  it  A*^ 
tenant  carried  on  sucb  trade.  Upon  a 
bill  against  if.  alone»  for  an  injunction, 
he  insisted  on  his  right  to  carry  on 
the  trade.  The  Court  granted  a  perpe- 
tnal  injunction  against  A.^  bis  servants 
and  agents,  but  declined  extending  it  to 
his  tenants.     Hodton  v.  Coppard. 

vol.  29,  p.  4 

41.  A  telegraph  company,  without  any  par- 
liamentary powers,  laid  down  their  wires 
in  tubes  under  a  public  highway.  An 
infonnation  and  bill  was  filed  complain- 
ing of  those  acts  as  a  nuisance  to  the 
public  and  as  an  invasion  of  the  rights  of 
the  owner  of  the  adjacent  land  in  the 
■oil  of  the  road.  The  Court  refused  to 
grant  an  injunction  until  the  legal  right 
had  been  established.  The  Atiornttf^ 
General  t.  The  United  Kingdom  Eteeirie 
Telegraph  Company,  Limited. 

vol.  30,  p.  287 

42.  The  Plaintiff,  the  manager  of  a  London 
theatre,  engaged  the  Defendant,  a  pro- 
▼incial  actor  desirous  of  appearing  on  the 
LondcM  stage,  for  two  years.  Though 
there  was  nothing  expressed  on  the  sub- 
ject, the  Court  inferred  an  engagement 
on  the  part  of  the  Plaintiff  to  employ  the 
Defendant  for  a  reasonable  time,  and  on 
the  part  of  the  Defendant  not  to  perform 
elsewhere.  The  Plaintiff  having  (under 
these  circumstances)  delayed  the  De- 
fendant's appearance  for  five  months,  the 
Defendant  broke  his  engagement  and 
went  to  another  theatre.  Held,  that  he 
had  a  right  so  to  do,  and  that  the  Plain- 
tiff was  not  entitled  to  an  interlocutory 
injunction  to  prevent  his  performing 
there.    Feehier  ▼.  Montgomery, 

vol.  SB,  p.  22 
4a«  The  Plaintiff  obtained  a  judgment 
against  a  tenant  for  life  in  remainder, 
whose  estate  was  liable  to  forfeiture  by 
his  non-user  of  the  name  and  arms  of  the 
testator.  Upon  a  bill  to  realize  the 
charge,  the  Court,  at  the  hearing,  refused 
to  grant  an  injunction  to  restrain  the 
tenant  for  life  from  forfeiting  his  life 
esute.  Semple  v.  Holland,  vol.  S3,  p.  94 
44.  Application  by  «•  The  Colonial  Life 
Attmranee  Company"  for  an  injunction  to 
restrain  another  company  (lately  estab- 
lished) from  using  the  style  of  *<  The 
Home  and  Colonial  Auurance  Company, 
Limited,'*  refused.  The  Colonial  Life  At- 
emranee  Company  v.  The  Home  and  Colonial 
Ateunmee  Company,  Limited, 

vol.  83,  p.  548 

INJUNCTION  (COMPANY). 

[See  Company,  Ultra  Vires.] 

After  the    expiration  of  the  time  for 
completing  a  railway,  which  by  the  act 
VOL.  xxxvi — 1. 


the  company  were  "  required  "  to  make, 
a  bill  was  filed  by  a  shareholder  seeking 
to  restrain  the  company  from  making 
any  dividend,  until  the  whole  of  the 
works  had  been  completed.  A  general 
demurrer  was  allowed,  on  the  ground 
that  the  non-completion  being  a  public 
wrong,  the  Court  had  not  jurisdiction 
to  interfere,  and  that  the  misapplication 
of  the  income  was  the  subject  of  internal 
regulation.  Brown  v.  Monmouthshire 
Railway,  voL  18,  p.  82 

2.  This  Court  does  not  attempt  to  direct 
the  performance  of  all  the  duties  which 
the  governing  bodies  of  such  companies 
owe  to  the  shareholders;  but,  on  the 
contrary,  leaves  to  the  companies  them- 
selves the  enforcement  of  all  the  duties 
arising  out  of  matters  which  are  the  sub- 
ject of  internal  management.    Ihid. 

3.  It  cannot  be  safely  said,  that  in,no  case 
whatever  joint  stock  companies  ought  to 
be  allowed  to  divide  anv  profits  or  re- 
ceive any  tolls,  until  all  their  works  have 
been  completed.     Ibid, 

4.  In  a  railway  company  there  were  two 
classes  of  shareholders.  A  general 
meeting  authorised  the  directors  to  apply 
to  Parliament  for  an  act  which  would 
venr  materially  alter  the  existing  rights 
and  interests  of  the  two  classes  inter  te. 
Held,  that  such  an  application  was  not  a 
breach  of  trust  or  duty,  and  that  to  hold 
otherwise  would  be  applying  too  strictly 
to  a  railway  company  the  principles  ad- 
mitted to  be  applicable  to  private  part- 
nerships, resting  on  private  contracts 
unconnected  with  public  duties  and 
interests,  and  capable  of  dissolution. 
Stevene  v.  The  South  Dewm  Railway  Com" 
pany,  vol.  18,  p.  48 

5.  Upon  the  application  of  a  shareholder 
of  one  of  such  two  classes,  for  an  injunc- 
tion to  restrain  the  application  to  Parlia- 
ment, and  the  use  of  the  corporate  seal 
and  the  application  of  the  corporate  funds 
for  that  purpose,  the  Court  refused  to 
restrain  the  application  to  Parliament,  or 
the  use  of  the  corporate  seal  for  that 
purpose,  but  restrained  the  application 
of  the  funds  and  moneys  of  the  company 
towards  the  payment  of  the  costs.    Ibid, 

6.  By  Act  of  Parliament,  railway  A,  was 
authorised  to  transfer  a  portion  of  the 
line  to  a  railway  B*,  with  power  for  rail- 
way B,  to  raise  new  shares  to  complete 
it ;  and  it  was  provided,  that,  if,  after 
transfer,  the  transferred  line  should  not 
be  completed  within  three  years,  it  should 
not  be  lawful  for  railway  B.  to  pay  any 
dividend  until  the  whole  railway  should 
be  opened.  The  three  years  having 
expired,  held  that  railway  B,  could  pay 
no  further  dividends  even  to  its  original 
shareholders  until  the  branch  had  been 
completed,  and  they  were  restrained  by 
injunction  in  a  suit  by  one  shareholder 
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•umg  on  bebftlf,  &c.  CarlitU  ▼.  Th$  SotUh- 
Mastim  Railway  Company. 

vol.  18,  p.  295 


INJUNCTION  (FOREIGN  COURTS). 

1.  An  injunction  grantedi  on  tenna,  to  etay 
the  proceedings  instituted  in  Detnerara 
to  recover  realestate  there,  and  an  order 
made  for  a  consignee  and  nuuiager  of  the 
estate  and  produce ;  it  appearing  to  the 
Court  that  there  were  nuuiy  other  ques- 
tions between  the  parties  connected  with 
the  estate,  which  could  be  more  con- 
veniently determined  together  in  this 
country.    Bunbury  v.  Bunbury. 

vol.  1,  p.  818 

2.  After  decree  the  Court  has  jurisdiction, 
at  the  instance  of  a  Defendant,  to  enjoin 
the  Plaintiff  from  proceeding  in  another 
court  in  respect  of  the  same  matter. 

After  decree  here,  the  Plaintiff  cannot, 
except  by  leave  of  the  Court,  proceed  in 
another  court  in  respect  of  tiie  same 
matter,  even  though  such  proceedings 
are  merely  auxiliary.  Wedderbum  v. 
Wedderbum.  vol.  2,  jp.  208 

3.  In  jiprilf  1843,  a  creditor  obtained  a 
judgment  at  law  by  default  against  an 
executrix.  A  decree  in  a  creditor's  suit 
was  obtained  in  April,  1844,  and  on  the 
25 th  of  May  following,  the  judgment  at 
law  was  set  aside  on  the  terms  of  the 
executrix  pleading  plene  administrant. 
On  the  Srd  of  June,  on  the  eve  of  trial, 
the  executrix  moved  for  an  iqjunc^ 
tion,  which  the  Court  granted  to  stay 
execution  only,  and  afterwards  refused  to 
permit  the  creditor  to  proceed  against 
the  executrix  for  the  purpose  of  charging 
her  personally.    Kirby  v.  Barton, 

vol.  8^  p.  45 

4.  After  a  decree  for  administration,  a 
Scotch  corporation,  trading  in  England, 
and  having  warehouses  and  assets  there, 
proceeded  in  Scotland  against  the  testa- 
tor's Scotch  assets.  Held,  that  this 
Court  had  jurisdiction  to  restrain  them, 
and  that  the  case  was  a  proper  one  for 
its  interference.    Maelaron  v.  Stainton. 

voL  16,  p.  279 

5.  After  a  decree  in  England  for  the  admin- 
istration of  an  English  testator's  estate, 
a  Scotch  company,  whose  titut  was  in 
SeotlaAdf  but  which  had  agents  and 
houses  of  business  in  England,  com- 
menced proceedings  against  the  repre- 
sentatives in  Scotland,  where  the  testator 
possessed  real  and  personal  estate,  to  re- 
cover a  debt.  An  inj  unction  was  granted 
to  restrain  the  proceedings  in  Scotland, 
but  which  on  appeal  was  discharged  by 
the  House  of  Lords.  After  tliis,  the 
company  commenced  another  action  in 
Scotlandf  and  a  motion  was  made  to  re- 
strain nt,  on  the  ground  of  the  company 


having  come  in  and  adopted  the  proceed? 
ings  in  England.  The  application  was 
refused  bv  the  Master  of  the  Rolls,  and 
by  the  full  Court  of  Appeal.  Stainton  v. 
The  Canon  Company^         vol,  21,  p.  152 

INJUNCTION  (OTHER  COURTS). 

1.  Pending  a  suit  for  the  establishment  of 
a  will  of  real  estate,  the  heir  at  law,  who 
had  concurred  in  the  will  and  in  the 
establishment  of  the  suit,  having  com- 
menced actions  of  ejectment  and  detinue, 
to  recover  the  estate  and  the  titie  deeds, 
the  Court,  on  the  application  of  the 
trustee,  referred  it  to  the  Master,  to 
inquire  what  proceedings  ought  to  be 
taken  to  defend  the  actions,  and  restrained 
the  actions  in  the  meantime. 

Under  special  circumstances,  an  in- 
junction was  granted  on  the  application 
of  a  Defendant  against  a  co- Defendant 
Edgeextmbe  v.  Cai^penter.       vol.  1,  ]^  171 

2.  The  affidavit  in  support  of  a  motion  to 
extend  the  common  injunction  stated,  on 
belief,  that  the  answer  would  contain  a 
discovery  which,  with  other  evidence, 
would  enable  the  Defendant  at  law  to 
make  a  good  defence  to  the  action,  "  or 
tend  materially  to  reduce  the  amount  of 
damages  soueht  to  be  recovered  thereby." 
Held,  that  tnis  was  sufficient  Barker 
V.  Barr,  vol.  1,  p.  874 

3«  A  bill  of  costs  having  been  incurred  by 
A.  and  B,  jointiy,  and  an  action  having 
been  brought  against  them  for  the  re- 
covery of  tiie  amount,  the  Court  refused 
to  direct  a  taxation  and  to  stay  the  pro- 
ceedings at  law,  on  the  undertaking  of  A, 
alone  to  pay  what  might  be  found  due. 
In  re  Chilcoie.  voL  1,  p.  421 

4.  Under  the  old  praetica,  the  common 
iiuunction,  when  obtained,  might  be  dis- 
solved, unless  cause  was  shown  on  ex* 
ceptions  to  answer  or  on  the  merits. 

(See  Bowee  v.  Howee*  vol.  1,  p.  197 
Stanley  v.  Bond,  vol.  5,  p.  175 

Parker  v.  Bnlt.  vol.  4,  p.  895 

Hughee  V.  Thomae.        voL  7,  p.  584 
Ooddard  v.  Smith.  vol.  8,  p.  41 

Gibson  v.  Chaytere.       vol.  8,  p.  167 
Longford  v.  May.        vol.  16,  p.  82) 

5.  Under  the  old  practice,  the  Defendantf* 
answer  was  his  only  defence,  and  was 
unanswerable  evidence  on  the  motion  for 
the  common  iig  unction. 

(See  Thompson  v.  Byrom.  voL  2,  p.  15 
Ordy,  White.  vol.  8,  p.  857 

Lloyd  V.  Jenkins.  vol.  4,  p.  230 

Madan  v.  Vewere,         vol.  5,  p.  503 
Money  v.  Jordan.         vol  13,  p.  229 

And,  for  exceptions  to  this  rule,  see 
Gardner  v.  if'  Cutcheon.  vol.  4,  p.  584 
Custance  v.  Cunningham, 

vol.  18,  p.  863 
'    Zulneta  v.  Vinani.         vol.  14,  p.  2) 

6.  A  bill  stated,  that  judgment  had  been 
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obtained  at  law,  and  prayed  an  injunc- 
tion to  stay  execution ;  the  court  of  law 
afterwarda  set  aaide  ^e  judgment,  and 
let  in  the  Defendant  at  law  to  plead ;  a 
notion  beinff  made  to  extend  die  com- 
mon ii]j  unction  to  stay  trial  was,  under 
these  circumstances,  refused.  ThompsoH 
▼.  Byrotu  vol.  2,  p.  15 

7.  It  is  not  necessary  that  the  common 
injunction  for  want  of  appearance  should 
be  obtained  in  term  or  during  the  seal,  it 
may  be  regularly  obtained  any  day  on 
which  the  Court  is  sitting.  Tht  JSarl  qf 
Chesterfield  ▼.  Bond,  vol.  2,  p.  263 

8.  A  creditor  in  an  administration  suit  and 
a  purchaser  under  the  court  restrained 
fixKn  enforcing  his  rights  by  a  common 
law  action.    Ol^feld  v.  Cobbeit, 

vol.  5,  p.  182 
(Stubhs  V.  Sar^  voL  4,  p.  9a) 

9.  The  common  iiuunction  to  stay  trisl 
yriJl  not  be  extended,  if  it  appears  firom 
the  pleadings,  contrary  to  the  usual  affi- 
davit, that  the  discovery  will  not  assist 
die  Defendant  at  law  in  his  defence  to 
the  action.    Askby  v.  Jaektoiu 

vol.  6,  p.  886 

10.  The  Plaintiff  having  obtained  the  com- 
mon injunction  upon  the  allowance  of 
exceptions  for  insufficiency,  procured  an 
order  to  amend  without  prejudice  to  the 
injunction,  undertaking  to  amend  within 
a  week,  and  that  the  Defendant  might 
answer  the  exceptions  and  amendments 
together.  The  amendments  having  been 
made  accordinglv,  the  Court  extended 
the  common  iiy  unction  to  stay  trial. 
Jreher  t.  Hudeon*  vol.  6,  p.  474 

U.  Upon  an  injunction  to  restrain  an 
action  at  law,  on  the  ground  both  of 
legal  and  equitable  firaud,  the  Court,  ad- 
mitting its  jurisdiction  to  determine  the 
legal  fraud,  permitted  the  action  to  pro- 
ceed, in  order  to  determine  the  question 
of  ligal  fraud,  and  restrained  execution 
only,  with  liberty  to  apply.  The  jury 
having  found  that  there  was  no  legal 
fraud,  this  Court  afterwards  entered  into 
the  consideration  of  the  question  of 
equitable  fraud,  and  finding  none  to  exist, 
permitted  execution  to  be  taken  out 
Clarke  v.  Manning.  vol  7,  p.  162 

12.  The  common  injunction  against  several 
Defendants  might  be  dissolved  as  to 
some,  before  all  have  answered,  and  the 
proper  course  of  proceeding  for  that  pur- 
pose was,  for  those  who  have  answered  to 
obtain  an  order  nisi,  as  of  course.  Lewis 
V.  Smttk,  vol.  7,  p.  470 

18,  Upon  a  motion,  made  on  the  last  seal 
after  Triniiy  term,  for  an  order  absolute 
to  dissolve  the  common  injunction,  the 
Plaintiff  will  not  be  allowed  until  the 
next  motion  day  to  shew  cause  on  the 
merits;  but  the  Court  will  appoint  an 
early  day  in  the  vacation  for  that  pur- 
pose.    Siagg  V.  Brown,       vol.  7,  p.  613 


14.  An  equitable  tenant  for  life  being  in 
possession  of  the  estate,  he  and  his 
lessee  had  committed  waste  and  refused 
to  permit  the  trustee  to  examine  the 
condition  of  the  land.  The  trustee 
having  brought  ejectment,  the  Court, 
under  the  circumstances,  refused  to  con- 
tinue an  injunction  to  restrain  the  action, 
even  on  the  Plaintiff  undertaking  to  cut 
no  more  timber,  and  to  permit  the  in- 
spection.   Pugh  V.  Vaughan. 

vol.  12,  p.  517 

15.  A  motion  being  made  to  dissolve,  it 
appeared  that  the  Plaintiff  had  not  been 
able  to  procure  an  office  copy  of  the 
answer.  Time  was  given  him  to  elect 
whether  he  would  shew  exceptions  or 
merits  as  cause.    Byng  v.  Clark. 

vol.  12,  p.  536 

16.  Where  there  has  been  great  delay,  the 
Court  will  not,  on  the  eve  of  trial,  extend 
the  common  ii^  unction.  BewUy  v.  Han" 
eock,  vol.  13,  p.  75 

17.  Where  the  common  injunction  is  dis- 
solved with  respect  to  two  out  of  three 
Plaintiffs  at  law,  it  is  a  contempt  of 
Court  for  the  three  afterwards  to  go  on 
with  the  action.    Jiiioney  v.  Jordan. 

vol.  18,  p.  229 

18.  The  Plaintiff  had  obtained  tlie  common 
iiuunction ;  the  answer  was  filed  on  the 
28th  of  July,  and  the  last  seal  was  on  the 
81st  The  Court  would  not  ex  parte  grant 
an  order  nisi  to  shew  cause  on  the  Slsti 
but  gave  leave  to  make  a  special  motion 
on  that  day.  The  Patent  Fuel  Company 
V.  Walstab.  vol.  14,  p.  219 

19.  A  primd  facie  case,  supported  by  affi- 
davit, is  now  required  to  entitle  a  Plain- 
tiff to  the  common  injunction:  and 
although  that  case  be  met  by  the  affi- 
davit of  the  Defendant,  denying  the 
equity  of  the  bill,  still  the  Plaintiff  is 
entitled  to  an  injunction  to  stay  pro- 
ceedings at  law  until  answer,  in  order  to 
secure liim  the  benefit  of  a  full  discovery, 
in  aid  of  his  defence  at  law.  Senior  v. 
Pritehard.  vol.  16,  p.  478 

20.  Modem  practice  in  cases  of  injunctions 
to  stay  proceedings  at  law.  Lovell  v. 
Galloway.  vol.  17,  p.  1 

21.  Where  the  Plaintiff  in  a  bill  of  dis. 
covery  in  aid  of  a  defence  at  law  has  a 
bond  fide  case,  verified  by  affidavit,  shew- 
ing that  information  may  be  given  by  the 
answer  which  may  sssist  him  in  wholly 
or  partly  destroying  the  case  made  against 
him  at  law,  he  is  entitled  to  that  dis- 
covery and  to  an  injunction  until  the 
discovery  is  given.    Ibid. 

22.  Where  an  estate  is  administered,  and 
the  residue  is  paid  over  under  an  order 
of  the  Court,  the  executor  will  be  pro- 
tected and  a  creditor  will  not  afterwards 
be  allowed  to  sue  him  at  law.  Dean  v. 
AlUn.  vol  20,  p.  1 

23.  The    Plaintiff,  before  filing   interro- 
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gatoriest  moved  for  an  injunction  to  stay 
proceedings  at  law.  The  Defendant 
filed  an  affidavit  displacing  the  grounds 
of  defence  at  law.  The  injunction  was 
refused.    Chilton  v.  Campbell. 

vol  20,  p.  631 

24.  The  Plaintiff  instituted  a  oreditors' 
suit  against  tlie  executor.  The  estate 
was  accordingly  administered,  and  a 
decree  was  made  on  further  directions. 
The  executor  afterwards  brought  actions 
against  the  Plaintiff,  for  debts  alleged  to 
be  due  from  him  to  the  testator,  which 
the  Court  restrained  by  injunction.  The 
Plaintiff  having  died,  the  Defendant 
moved,  that  the  suit  might  be  revived 
by  his  representatives,  or  in  default,  that 
the  injunctions  might  be  dissolved.  The 
proceeding  was  held  irregular,  and  the 
motion  was  refused  with  costs.  Oldfield 
v.  Cobbett,  voL  20,  p.  663 

25.  Plaintiff  relieved  from  a  judgment  at 
law  given  by  consent,  as  the  price  of  an 
injunction  in  equity,  the  point  in  issue 
having  turned  out  to  be  legal  and  not 
equitable.    Hooper  v.  Cooke, 

vol.  20,  p.  639 

26.  To  entitle  a  plaintiff  to  an  injunction 
to  restrain  proceedings  at  law,  he  must 
himself  verify  the  allegations  in  his  bUl, 
and  shew,  by  affidavit,  that  the  discovery 
required  is  material.    Molleti  v.  Enequist, 

vol.  25,  p.  609 

27.  As  to  the  right  of  a  Plaintiff  in  a  bill 
of  discovery,  in  aid  of  an  action  at  law, 
to  an  izg  unction  to  restrain  the  action 
until  full  discovery  is  given :  Semble, 
that  a  primd  facie  case  must  be  shewn, 
and  that  the  Court  will  not  allow  a  con- 
test on  affidavit  on  a  motion  for  such  an 
injunction.    Harris  v.  CoUett, 

vol.  26,  p.  222 

28.  An  injunction  was  granted  to  stayjin 
action  at  law  until  answer.  The  De- 
fendant having  put  in  a  full  answer, 
gave  notice  of  motion  to  dissolve,  after 
which,  the  Plaintiff  amended  his  bill. 
The  answer  shewing  a  mere  legal  qups- 
tion :  Held,  that  the  injunction  must  be 
dissolved,  and  that  the  Plaintiff  was  not, 
on  this  occasion,  entitled  to  have  it  con- 
tinued on  the  case  alleged  by  the  amend- 
ments.   MolUtt  V.  EnequitU    (No.  2.) 

vol.  26,  p.  466 


INQUIRIES. 

[See  Decree,  Inquiries  (EvinENCE^, 
Preliminary  Inquiries.] 

1.  Where  the  Plaintiff  failed  in  proving,  at 
the  hearing,  a  fact  which  was  the  very 
foundation  of  his  title:  Held,  that  it 
was  not  the  proper  subject  for  an  inquiry 
before  the  Master;  and  the  bill  was  dis* 


missed  with  costs,  with  liberh^  to  file  a 
.   new  bill   Holden  v.  Beam.  vol.  1,  p.  445 

2.  An  executor,  who  was  under  an  obli- 
gation to  deliver  a  book  to  a  purchaser 
under  the  Court,  made  an  affidavit  that 
it  was  lost.  Held,  that  the  purchaser 
was  not  bound  by  that  affidavit,  but  was 
entitled  to  an  enquiry  before  the  Master. 
Stubba  v.  Sargon.  vol.  4,  p.  90 

3.  The  fact  that  the  Plaintiff  had  filed  a 
bill  in  this  Court  being  relied  on  by  the 
Defendant  as  having  worked  a  forfeiture 
of  his  interest  Held,  that  the  mere 
production  of  the  office  copy  was  not 
sufficient  evidence,  there  being  no  proof 
of  identity ;  and,  secondly,  that  the  De- 
fendant was  not  entitled  to  an  inquiry  on 
the  point.     Jfilliams  v.  Knipe, 

vol.  5,  p.  273 

4.  Where,  in  an  administration  suit,  it  is 
referred  to  the  Master  to  take  an  account 
of  the  debts,  &c.,  and  claims  are  made 
against  the  estate  of  such  a  nature  that 
the  Master  cannot  conveniently  dispose 
of  them,  application  must  be  made  to  the 
Court,  which  will  either  give  special 
directions  to  the  Master  to  proceed*  or 
direct  a  suit,  action,  or  such  other  pro- 
ceediog  as  the  exigency  of  the  case  may 
require.    Lockhart  v.  Hardy. 

voL  5,  p.  805 

5.  An  allegation  in  the  bill  was  admitted 
by  one  Defendant,  A,,  and  denied  by 
another,  £.,  and  the  Plaintiff  who  had 
not  proved  it,  proposed  to  waive  his  claim 
in  respect  of  it,  but  this  being  opposed 
by  J,,  an  inquiry  was  directed  as  tg  tlie 
fact.     Crow  v.  Carleion.       voL  5,  p.  521 

6.  On  a  bill  for  a  partition,  when  there  is  a 
small  failure  in  proof  of  title,  or  when 
the  shares  of  tne  parties  are  alone 
doubtful,  the  Court  will  grant  an  in- 
quiry; but  where  there  is  a  material 
omission  in  the  proof  of  the  Plaintiifs 
title,  the  bill  will  be  dismissed  with  costs. 
This  course  was  pursued,  though  the 
Plaintiff  had  recovered  in  ejectment  a 
portion  of  the  estate  from  the  Defend- 
ant, it  not  appearing  what  were  the  cir- 
cumstances of  that  proceeding,  or  whether 
the  Plaintiffs  title,  as  alleged,  was  therein 
proved.  Jope  v.  Morthead.    vol.  6,  p.  213 

7.  Authority  given  to  the  Master  to  report 
speciallv,  if,  from  lapse  of  time,  the 
death  of  parties,  the  loss  of  evidence,  or 
other  circumstances,  he  should  find  him- 
self unable  to  proceed.  'Kirkman  y.  Booth, 

vol.  U,  p.  278 

8.  On  a  cause  coming,  oh  for  further  con- 
sideration, the  Defendant,  who  was  en- 
titled to  a  moiety,  insisted  that  she  was 
purchaser  for  valuable  consideration  of 
the  other  moiety.  Held,  that,  although 
no  such  point  had  been  raised  by  her 
answer,  she  was  still  entitled  to  make  it 
available,  and  an  inquiry  was  directed. 
Lyne  v.  Lffne,  vol' 21,  p.  818 
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INQUIRIES  (EVIDENCE  ON). 

1.  Witnesses  haviog  been  examined  vhd 
voce  in  the  Master's  office,  it  was  held 
in-egular  afterwards  to  receive  their  affi- 
davits in  evidence.    Hopkinton  v.  /Zoe. 

voL  1,  p.  182 

2.  Where  a  matter  is  referred  back  to  the 
Master,  he  is  at  liberty,  without  special 
order,  to  receive  further  evidence  thereon. 
Cottrtllw.  Watkins.  vol.  1,  p.  366 

3.  When  debts  are  under  consideration  of 
the  Master,  and  established  before  him, 
the  costs  of  proof  may  be  added  to  the 
debts,  and  included  in  the  report  It  is 
not,  however,  applicable  to  cases  in 
which  either  the  Master  has  reported 
upon  the  debts,  or  the  proceedings  are  in 
such  a  state  that  he  cannot  open  them  for 
the  purpose  of  adding  the  costs  to  the 
debt.     Riad  v.  Smith.  vol.  4,  p.  521 

4.  A  creditor  against  two  estates  for  the 
same  debt,  is  entitled  to  receive  dividends 
on  the  full  amount  firom  both  estates, 
until  he  has  been  satisfied  his  debt 
fionMT  V.  CSbjt.  vol.  6,  p.  84 

5.  A  witness  was  examined  for  the  Plaintiff 
and  crosa-ezamined  by  the  Defendant  on 
other  matters.  Held,  that  his  further 
evidence  on  behalf  of  the  Defendant 
could  not  be  received,  upon  an  inquiry 
before  the  Master,  except  by  order  of  the 
Court   England  v.  Down*,    vol.  6,  p.  281 

6.  The  answer  of  a  Co-defendant  cannot 
be  received  in  evidence  on  an  inquiry 
before  the  Master.    Meyer  v.  Montriou, 

vol.  9,  p.  521 

7.  After  a  long  delay  the  Court  requires 
more  than  the  ordinary  proof  of  a  debt  in 
the  Master's  office.     Hartwell  v.  CoMn. 

vol.  16,  p.  140 

8.  In  1817  a  trust  deed  was  executed  by 
A.  B.  for  the  benefit  of  his  creditors.  The 
deed  was  established  by  the  decree  of 
1842,  and  an  account  of  debts  was  di- 
rected. The  Petitioner,  in  1846,  came 
in  under  the  decree,  and  claimed  in  re- 
spect of  promissory  notes  dated  in  1816, 
given  by  A,  B.  to  his  father,  who  died  in 
1828.  He  produced  the  notes  and  proved 
the  signatures,  but  gave  no  proof  of  the 
consideration,  or  of  anything  being  then 
due.  Held,  that  his  claim  had  been  pro- 
perly rejected  by  the  Maater,  for  after 
the  great  lapae  of  time  the  notes  could 
not  be  admitted  upon  the  ordinary  proof. 

9.  Observations  as  to  ihe  danger  of  allow- 
ing a  party  to  mend  his  case,  upon  a  re- 
ference bMck  to  Chambers,  after  it  has 
been  brought  before  the  Court,  and  the 
exact  point  in  which  the  evidence  is 
thought  to  be  defective  is  known.  Ba- 
Aom  V.  SmtK  vol.  22,  p.  190 

INSOLVENCY. 

1.  Id  ^ay^  1819,  a  narty  took  the  benefit 
of  U^  Insolvent  Act  then  in  force ;  he 


subsequently  acquired  property,  and  died 
leaving  more  than  sufficient  to  pay  his 
debts  contracted  after  his  insolvency. 
Theschedule  creditors  remaining  unpaid : 
Held,  that  a  bill  might  be  maintained  by 
one  of  such  creditors  against  the  personal 
representatives  of  the  insolvent,  without 
the  previous  sanction  of  the  Insolvent 
Debtors'  Court,  for  payment,  out  of  the 
surplus  assets,  of  the  scheduled  debte. 
Ward  V.  Painter.  vol.  2,  p.  85 

2.  The  forty- seventh  section  of  the  Insol- 
vent Debtors'  Act  (1  fie  2  Vict,  c.  110) 
is  directory  only.  So  that  although  the 
assignee  does  not  strictly  comply  with 
the  manner,  &c  of  selling  real  estate,  as 
directed  by  the  creditors,  the  contract  is 
not  void;     Wright  v.  Maunder. 

vol.  4,  p.  512 

3.  Articles  were  executed  previous  to  a 
marriage  by  which  the  husband  and  wife 
agreed,  that  all  property,  estate,  and 
effects  to  which  the  husband  or  wife  might 
thereafter  become  entitled,  should  be 
settled  to  such  uses  as  the  wife  should 
appoint ;  and  in  default,  on  trusts  for  the 
husband,  wife  and  children.  At  the 
time,  neither  husband  nor  wife  had  any 
property,  the  husband  was  insolvent,  and 
soon  after  the  marriage. took  the  benefit 
of  the  Insolvent  Act  Property  subse- 
quently descended  on  him.  Held,  as 
against  his  assignee,  that  it  was  bound 
by  the  articles.     Hardey  v.  Oreen, 

vol.  12,  p.  182 

4.  In  1829  R.  P.  took  the  benefit  of  the 
Insolvent  Act,  7  Oea.  4,  c.  57.  He  exe- 
cuted at  the  time  a  warrant  of  attorney, 
but  no  Judgment  was  entered  up  ;  and  he 
died  in  1849,  leaving  subsequently  ac- 
quired assets.  Held,  that  a  scheduled 
creditor  could  not  maintain  a  suit  to  make 
the  assets  liable.    'Thonuu  v.  Pinnelh 

vol.  15,  p.  148 
{Re  Moylan,  vol.  16,  p.  220) 

5.  The  "  full  discharge  Cof  a  prisoner)  from 
custody  without  any  adjudication  "  by  the 
Court,  under  the  provisions  of  the  37th 
sect,  of  1  &  2  Vict,  c.  110,  means  a  dis- 
charge from  prison  in  a  complete  and 
unconditional  form.  The  word  *<full," 
as  applied  to  the  word  "discharge,"  is 
explained  by  the  88th  section,  which 
shews  that  the  insolvent  may  obtain  a 
discharge  firom  prison  on  bail,  or  upon 
conditions  not  amounting  to  a  full  dis- 
charge.   Batham  v.  SmOh, 

vol.  22,  p.  190 

6.  Therefore,  where  a  vesting  order  was 
made,  and  before  any  final  order  of  adju- 
dication or  any  furdier  step  taken,  the 
insolvent  was  discharged  by  the  detain- 
ing creditor,  and  no  revesting  order  was 
ever  made,  it  was  held,  that  the  dischsrge 
was  a  **full  discharge"  under  the  37th 
section,  and  that  after-acquired  property 
did  not  pass  to  the  provisional  assignee 
under  that  insolvency.    Ibid, 
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7.  In  bankruptcy  and  insolvency  the  as- 
signees are  the  only  persons  who  could 
take  proceedings  in  respect  of  the  estate. 
Davit  V.  SneU,  vol.  28,  p.  821 

8.  A  bill  alleged,  that  in  1848  A.  B,  exe- 
cuted a  fraudulent  assignment  of  his  pro« 
perty,  to  defeat  the  PlaintiPs  rights  under 
a  decree  ;  that  A,  B.  took  the  benefit  of 
the  Insolvent  Act  in  1859 ;  that  the  as- 
signee  had  declined  to  take  any  proceed- 
ings without  an  indemnity,  which  the 
Plaintiff,  through  poverty,  was  unable  to 
give.  To  this  biU,  filed  against  the  as- 
signee and  the  trustees,  to  set  aside  the 
fraudulent  deed,  a  general  demurrer  was 
allowed.    Ibid, 

9.  jf.  B.  was  adjudged  insolvent  under  an 
act  of  the  Australian  legislature,  which 
enacts,  that  the  personal  property  of  in- 
solvents shall  vest  in  their  assignees  by 
virtue  of  their  appointment  No  assign- 
ment was  executed  by  jt.  B.  He  was 
entitled  to  a  share  of  a  residue  consisting 
of  a  sum  of  stock  in  the  Court  of  Chan- 
cery in  England,  The  fund  was  claimed 
by  the  assignees,  and  bv  the  executrix  of 
A.  B.  in  England,  Held,  that  the  right 
to  receive  it  depended  on  the  domicile  of 
A.  B, ;  that  if  he  were  domiciled  in  AuS" 
iralia,^  his  assiffnees  were  entitled  to  re- 
ceive it;  but  if  in  England,hiE  executrix 
was  entitled.    Re  Blithman. 

vol.  B5f  p.  219 


INSPECTION  OF  DOCUMENTS. 
lSe$  Production  of  Documents.] 

INSPECTION  DEED. 
[Set  Creditobb'  Deed.] 


INSURANCE. 

[See  Ship.] 

1.  A  party  covenanted  "  to  do  and  perform 
all  such  acts,  matters,  and  thmgs  as 
should  be  requisite  for  continuing  and 
keeping  on  foot  a  policy."  Held,  that 
this  covenant  could  not  be  read  nega- 
tively, as  if  he  had  covenanted  to  do  no 
act  whereby  it  would  become  void,  and, 
therefore,  that  the  covenant  was  not 
broken  by  the  suicide  of  the  covenantor, 
whereby  the  policy  became  forfeited. 
Dormay  v.  Borradaile.        vol.  10,  p.  835 

2.  Where  A,  effects  a  policy  in  his  own 
name,  upon  the  life  of  B.^  declaring  he 
is  interested  in  B,*%  life,  such  policy, 
prima  f octet  belongs  to  A,^  and  the  mere 
proof  that  some  of  the  premiums  were 
paid  by  B,,  does  not  rebut  that  presump- 
tion.    Tristan  Y,  Hardey,    vol.14,  p.  232 

3.  A  testatrix  being  entitled  to  an  annuity 
during  the  life  of  B.,  effected  an  as- 


surance on  B.*8  life,  and  bequeathed  the 
annuity  to  C  Held,  that  the  policy  did 
not  pass.    Hamilten  v.  BaUwim. 

vol.  15,  p.  232 

4.  In  1841  A,  mortgaged  a  wharf  to  JB., 
and  covenanted  to  lay  out  the  insurance 
money  in  rebuilding  the  premises.  A 
fire  occurred  in  1844,  and  A,^  having  in 
1845  purchased  an  a4joining  slip  of  land, 
laid  out  the  money  in  building,  partly  on 
both  parcels.  In  1846,  A.  mortgaged  the 
slip  to  C,  who  had  notice  of  the  first 
mortgage.  The  daim  of  B.  to  have  the 
benefit  of  the  expenditure  of  the  insurance 
money  on  Uie  slip  was  rejected  by  the 
Court.    Harryman  v.  CoUine. 

vol.  18,  p.  11 

5.  A  trustee  having  a  duty  to  keep  up  a 
policy,  and  the  means  of  procuring  ftuids 
for  that  purpose,  can  himself  acquire  no 
lien  on  tibe  policy  for  premiums  paid  out 
of  his  own  monies,  nor  can  he  give  any 
lien  thereon  to  a  third  party  who  ad- 
vances money  for  that  purpose  and 
which  is  so  applied.     Clack  v.  Hottand, 

vol.  19,  n.  262 

6.  If  a  trustee  has  no  funds  properly  ap- 
plicable for  keeping  up  a  trust  policy,  he 
may  advance  or  bonrow  monev  to  pay  the 
premiums,  and  the  amount  will  be  a  lien 
on  the  policies.    Jbid, 

7.  A  policy  was  held  on  trust ;  the  trustee 
assigned  it  to  A,  B.  to  secure  some  pre- 
miums. It  being  held  that  A,  B.,  under 
the  circumstances,  had  no  lien  on  the 
policy,  it  was  also  held,  that  he  had  ob- 
tained no  priority  over  the  eettuie  que 
trust  by  first  giving  notice  of  the  asNgn- 
ment  to  the  assurance  office.    Jbid. 

8.  If  A,  effects  a  policy  of  assurance  upon 
the  life  of  B.,  to  cover  a  debt  due  to  him 
from  B.,  or  if  A,  effects  a  policy  in  the 
name  of  B.,  in  whose  life  he  has  no  inte- 
rest, the  representatives  of  B.'8  estate  can 
have  no  claim  upon  it.    Lea  v.  Hintonm 

vol  19,  p.  324 

9.  Where  there  is  a  presumption,  firom  the 
dealings  and  transactions  between  the 
parties,  that  the  policy  was  effected  with 
the  privity  and  concurrence  and  on  ac- 
count of  B.,  for  the  purpose  of  securing 
a  debt  due  by  B.  to  a  third  party  for 
which  A,  is  surety,  the  onus  is  thrown 
upon  A,  of  rebutting  that  presumption. 
Ibid. 

10.  A,  borrowed  800/.,  and  B.,  his  solicitor, 
Joined  in  securing  it.  About  the  same 
time  B.  insured  il.'8life  in  bia  own  name^ 
after  communications  with  A,  A,  having 
died  soon  after,  the  policy  was  claimed 
by  B.,  who  was  his  executor,  and  by  the 
representatives  of  A,  The  evidence  was 
unsatisfactory,  but,  from  the  nature  of 
the  transaction,  the  Court  thought  that 
the  onus  of  proving  his  title  was  thrown 
on  B.,  and  he  having  failed,  on  a  eica 
voce  examination,  to  rebut  the  presump- 
tion that  the  policy  was  effected  to  secure 
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the  debty  the  Court  held,  that  it  be- 
longed  to  uf.'s  estate.    Lea  ▼.  Hinim, 

Tol.  19,  p.  824 

11.  A  traderaian  insured  the  life  of  his 
debtor  in  his  own  name ;  he  charged  the 
debtor  with  the  premiums,  but  they  were 
never  paid  by  him.  On  the  death  of  the 
debtor,  the  Court  held,  that  his  repe- 
sentatires  were  entitled  to  the  proauce 
of  the  policy  after  payment  of  tne  debt 
and  premiums.    Mortand  r,  Tsaac, 

vol.  20,  p.  389 

(See  Trpsdale  ▼.  PigoU  (reversed  by 

Court  of  Appeal),      vol.  22,  p.  288) 

12.  There  is  a  distinction  between  a  policy 
effected  to  secure  a  debt  and  one  to  se. 
cure  an  annuity.    Morland  v.  Isaac, 

vol.  20,  p.  889 

13.  In  the  case  of  a  Mutual  Marine  Insurance 
GMipony,  where  the  members  are  nu- 
merous, the  Court  has  jurisdiction,  on  a 
loss,  to  enforce  contribution  and  pavment 
of  it,  either,  where  the  amount  has  already 
been  ascertained,  under  the  rules,  by 
arbitration,  or  where  it  has  not  been  so 
ascertained.    Tayhr  v.  Dean, 

vol.  22,  p.  429 
1^  A  husband,  on  his  marriage,  assigned  a 
policy  on  his  life  to  trustees  as  a  pro- 
vision  for  his  wife,  but  he  afterwards 
became  unable  to  pay  the  premiums. 
The  Court  authorized  the  trustees  to  sell 
it  and  accumulate  the  produce.  Hill  v. 
Trener^.  vol.  28,  p.  16 

15.  A  husband,  by  his  marriage  settlement, 
covenanted  to  keep  up  policies  on  his 
life,  for  the  benefit  of  himself,  wife  and 
children.  He  became  wholly  unable  to 
pay  the  premiums.  The  Court  autho- 
rized the  trustees  to  surrender  the  poli- 
cies.   Beresford  v.  Bererfbrd. 

vol.  28,  p.  292 

16.  By  a  policy  "the  stocks,  funds  and 

firoperty"  of  the  company  were  alone 
iable.  Held,  that  the  representatives  of 
the  insured  were  entitled  to  sue  in  equity 
to  make  his  rights  available,  notwith- 
standing the  company  was  being  wound 
up.   Robton  V.  M*Creight,   vol.  25,  p.  272 

17.  A  life  policy  was  to  become  void,  if  the 
assured  should  "  commit  suicide."  After 
assigning  it,  he  hung  himself,  while  of 
unsound  mind.  Held,  that  the  policy 
was  not  avoided  as  against  the  assignee. 
Drfttur  T.  The  Prqfessional  L\fe  Assurance 
Cempan^,  vol.  25,  p.  599 

18.  A  policy  was  to  become  void  in  certain 
cases,  except  it  "should  have  been  le- 
gally assigned."  Held,  that  this  meant 
*'  validly  and  efTectually  assigned : — that 
an  equitable  charge,  by  mere  deposit, 
came  within  the  exception,  and  that  no- 
tice of  it  to  the  office  was  unnecessary. 
Ibid. 

19.  Life  policy  obtained  for  fraudulent  pur- 
poses declared  void,  and  the  premium 


already  paid  to  the  insurance  office  ap- 
plied in  payment  of  the  oosts.  The 
Frinee  qf  Wales  Assurance  Company  v. 
Palmer,  vol.  2$,  p.  605 

20.  A  n  expectant  heir  mortoaged  his  rever- 
sionary estate,  and,  as  a  further  security, 
he  covenanted  to  keep  up  policies  on  his 
life,  which,  on-  his  default  the  mortga- 
gees were  empowered  to  do,  and  he 
covenanted  to  pay  the  amount  and 
charged  it  on  his  reversion.  On  setting 
aside  the  transaction  for  inadequacy  of 
consideration,  the  mortgagees  were  not 

,  allowed  premiums  paid  by  them  under 
the  security.    Bremky  v.  Smith, 

vol.  26.  p.  644 
{PenneU  v.  Millar,        vol.  28,  p.  172) 

21.  One  of  the  conditions  of  a  life  policy 
was,  that  it  should  be  void  if  the  assured 
died  by  his  own  hand,  except  it  should 
have  been  assigned  to  other  parties,  for 
valuable  consideration,  six  months  before 
his  death.  Held,  that  a  letter  to  A.  B, 
charging  the  policy  with  a  floating  ba- 
lance due  to  him,  and  written  three 
years  previous  to  the  death  of  the  as- 
sured by  his  own  hand,  was  within  the 
exception.  Jenee  y.  The  Conselidated 
Investment  Assurance  Company, 

vol.  26,  p.  256 

22.  A,  B.  effected  a  policy  for  securing  a  judg- 
ment debt  due  from  him  to  C  D.  C,  D. 
afterwards  obtained  a  second  judgment 
against  A,  B,  for  a  second  debt  A,  B, 
then  conveyed  real  estate  to  trustees  for 
sale,  and  to  pay  A,  B.  two  judgments. 
After  this  C.  D.  obtained  a  tiiird  judg- 
ment against  A.  B,  C,  D.  subsequently 
recovered  the  amount  of  the  policy,  and, 
concealing  that  fact,  he  received  the 
whole  amount  of  the  first  two  judgments 
from  the  trustees.  Held,  that  he  was 
entitled  to  retain  all  the  moneys  so  re- 
ceived in  payment  of  the  three  judgment 
debts,  and  could  not  be  compelled,  at  the 
suit  of  A,  B,  or  his  representatives,  to 
apply  the  policy  money  m  satisfaction  of 
the  first  judgment,  and  refund  the  dif- 
ference between  the  sum  paid  by  the 
trustees  and  the  policy  money.  Spalding 
V.  Thompson,  vol.  26,  p.  687 

28.  A  proposal  for  a  life  policy  was  ac- 
cepted, on  behalf  of  a  London  assurance 
company,  by  their  agent  in  Australia, 
who  acted  in  the  transaction  through  the 
medium  of  a  sub-agent,  and  the  premium 
was  paid.  It  was  held  binding  on  the 
company,  although  the  agent  had  no 
authority  to  appoint  a  sub-agent,  and 
although  there  were  some  informalities, 
but  of  form  only.  Roesiter  v.  The  Tra^ 
falgar  Life  Assurance  Association. 

vol.  27^  p.  877 

24.  Where  A,  pays  the  premiums  upon  a 
policy  on  his  life,  but  the  benefit  of  it  is 
claimed  by  B.,  the  onus  of  proof  lies  on 
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tlie  latter,  even  though  the  policy  stands 
in  his  name.    PjUgtr  ▼.  Browne, 

vol.  28,  p.  891 

25.  The  bill  alleged  that  the  Plaintiff  ef- 
fected a  life  policy  in  the  Defendant's 
office  at  an  extra  premium,  and  that  by 
the  prospectus  the  life  might,  from  time 
to  time,  be  re-examined,  and  the  "society 
being  satisfied"  of  the  removal  of  the 
cause  for  charging  the  extra  premium 
would  reduce  it.  The  directors  having 
bond  fide  exercised  their  discretion,  re- 
fused to  reduce  the  premium.  Held,  on 
demurrer,  that  this  Court  could  not  in- 
terfere in  favour  of  the  Plaintiff,  thougtf 
the  assured  had  become  '*  thoroughly 
healthy  and  sound."  Manhy  v.  The 
Gresham  Life  Aseuranee  Society, 

vol.  29,  p.  439 

26.  The  18  &  14  Vict.  c.  115,  s.  2  (1850), 
prohibits  assurances  in  friendly  societies 
beyond  100^  The  former  acts  contained 
no  such  prohibition.  Held,  that  an  as- 
surance for  499^  effected  subsequently 
(1852)  in  a  society  established  under  the 
former  Friendly  Societies  Act,  was  valid. 
Clayton  v.  Owen,  vol.  81,  p.  285 

27*  Some  shipowners  joined  in  a  club,  and 
provided  for  the  mutual  insurance  of  their 
respective  vessels.  Held,  that  this  was 
not  an  illegal  association  under  the  S5 
Geo,  8,c.  6S ;  but  whether  it  is  necessary  to 
have  a  policy  in  such  cases,  quare,  Brom- 
ley  V.  miliamt,  vol.  82,  p.  177 

28.  By  the  rules  of  a  shipping  insurance 
club,  its  affairs  were  to  be  managed  by 
the  members,  assisted  by  the  treasurer 
and  secretary,  and  the  ''finance  com- 
mittee" were  to  sign  all  cheques  and  see 
that  the  funds  were  duly  appropriated. 
A  ship  of  a  member  having  been  lost  at 
sea,  he  sued  seven  of  the  members  and 
the  treasurer  and  secretary  to  obtain 
payment  of  the  loss.  There  being  no 
finance  committee :  Held,  on  demurrer, 
that  these  Defendants  had  not  improperly 
been  made  parties.    Jbid, 

29.  By  a  rule  of  a  shipping  insurance  club, 
a  fine  was  imposed  on  nonpayment  of 
the  premium  for  a  month  after  it  became 
due,  and  at  the  end  of  two  months,  he 
was  to  be  deprived  of  the  benefit  of  in- 
surance until  the  arrears  were  paid.  A 
member  insured  his  ship,  which  nras  lost 
at  sea  after  the  premium  became  due 
but  before  the  expiration  of  the  month. 
Whether,  on  subsequently  paying  the 
premium,  the  member  was  entitled  to 
the  sum  insured,  quare.    Ibid, 

oO.  The  deed  of  association  of  the  Waterloo 
Assurance  Companyt  which  bound  the 
policy  holders,  contained  a  power  to  dis- 
solve, and  thereupon  the  directors  were 
to  ffet  from  another  company  an  under* 
(taking  to  pay  all  future  liabiiities»  and  to 
jxansfer  to  such  company  so  much  of  the 


funds  as  should  be  agreed  on  between 
the  contracting  parties  as  would  be  suf- 
ficient to  enable  the  latter  company  to  com- 
ply with  their  undertaking.  Held,  that 
the  amount  to  be  paid  over  was  a  matter 
of  agreement  between  the  two  companies, 
with  which  the.  policy  holders  had  no 
concern,  and  that  a  policy  holder,  who 
refused  to  be  transferred,  had  no  claim 
upon  the  Waterloo  Company.  Re  Tke 
Waterloo  L\fe^  ^.,  Assurance  CompoMy, 
Carres  case,  vol.  SS^  p.  542 

81.  The  Defendant  agreed  to  assign  a  life 
policy  to  the  Plaintiff.  When  the  policy 
was  effected,  it  waa  agreed  that  the  pay- 
ment of  one-third  of  the  annual  pre- 
miums should  be  deferred  until  the  death 
of  the  person  insured,  and  be  a  charge  on 
the  policy.  Held,  that  this  was  an  in- 
cumbrance on  the  policy  which  the  De- 
fendant was  hound  .to  discharge.  Gaiayee 
v.  Flather,  vol  84,  p.  887 


INTEREST. 

[See  Compound  Interest,  Time  of  the 
Essence.] 

1.  Under  the  common  order  for  taxation. 
Master  is  not  authorized  to  allow  interest 
on  the  balances  of  moneys  of  the  client 
from  time  to  time  in  the  hands  of  the 
solicitor,  though  such  appears  to  have 
been  the  agreement  between  the  parties. 
Jones  V.  James.  vol.  1,  p.  307 

2.  The  Defendant  wrote  to  his  receiver  and 
professional  agent  as  follows:—*'  If  yoa 
will  remit  the  400/.  I  can  give  you  a  note 
for  it  when  you  come  to  Loiu^."  The 
money  was  advanced,  but  no  note  was 
signed.  Held,  that  a  special  contract 
muBt  be  inferred,  and  that  interest  was 
payable  by  the  Defendant.  Rhoadee  t. 
Lord  Selsey.  vol  2,  p.  359 

8.  A.  B.  on  whose  estate  the  Plaintiff  had 
a  charge  for  principal  and  interest,  being 
desirous  of  paying  it  instead  of  having  it 
raised  out  of  the  estate,  was  ordered  to 
pay  it  into  Court  by  a  given  day.  He 
made  default,  and  applidl  for  an  ezten* 
sion  of  the  time,  which  was  granted. 
Held,  that  the  Plaintiff  was  not  entitled 
to  subsequent  interest  on  the  aggregate 
of  principal  and  interest  due,  but  on  the 
principal  only.  Wilkinson  v.  Ckarlesworth. 

vol.  2,  p.  470 

4.  Turnpike  tolls  are  not  within  8  &  4  IF. 
4,  c.  27|  and  consequently  more  than  six 
years*  arrears  of  interest  may  be  re- 
covered on  a  mortgage  of  turnpike  tolls, 
notwithstanding  the  forty- second  section 
of  that  act.    Mellish  v.  Brooks, 

vol.  8,  p.  22 

5.  Interest  on  legacies  is  given  for  delay  of 
payment    Tncker  v.  BoewelL 

vol.  5,  p.  607 
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G.  A  itipnlation  that  interest  ihould  be 
aUowed  on  the  capital  of  partners  pre- 
tomed  under  the  circumstances.  Millar  v. 
Croig,  ToL  6,  p.  438 

7.  By  die  decree  the  lands  of  the  Defendant 
were  declared  chargeable  with  40/.  a 
year,  and  the  Master  was  directed  to 
take  an  account  of  the  arrears,  and  the 
Defendant  was  ordered  to  pay  what 
should  be  found  due.  Held,  that  the 
Defendant  was  not  liable  to  pay  interest 
on  the  amount  found  due,  such  amount 
not  beinff  a  judgment  debt  until  the  date 
of  the  Master's  report.  The  Attorney- 
■General  ▼•  Lord  QuringUm, 

vol.  6,  p.  454 

8.  A  party  recovered  payment  at  law,  but, 
on  equitable  grounds,  repayment  was  de- 
creed. Held,  that  the  Plaintiff  was  also 
entitled  to  interest  on  the  amount  reco- 
vered from  the  time  of  its  payment. 
Ycmmg  V.  Guy.  voL  8,  p.  147 

9.  A  party  was  directed  to  pay  certain 
costs,  and  make  other  payments,  but  was 
declared  to  be  entitled  to  be  indemnified 
out  of  funds  in  Court.  Held,  that  be  was 
entitled  to  interest  at  four  per  cent,  on 
all  sums  paid  for  costs  or  otherwise. 
WatMman  v.  Bowker.  vol.  8,  p.  ^Z 

10.  When  a  legacy  is  given  bv  a  parent  to 
his  child,  interest  is  allowed  thereon,  by 
way  of  maintenance,  though  the  day  of 
payment  has  not  arrived.  But  the  rule 
does  not  apply,  where  the  testator  has,  by 
his  will,  made  a  provision  for  the  child's 
maintenance.     Danoean  v.  Needham, 

vol.  9,  p.  164 

1 1 .  Legacy  to  il.,  on  condition  that  she  gave 
8,000/.  to  purchase  an  annuity  for  B,  In 
consequence  of  a  litigation  between  A. 
and  the  residuary  legatees.  A,  did  not, 
for  several  years,  obtain  possession  of  the 
legacy,  which  did  not,  in  the  meanwhile, 
make  interest.  Payment  to  B^  who 
elected  to  take  the  8,000{.  in  lieu  of  the 
legacy,  was  consequently  postponed. 
Held,  that  interest  on  the  8,000/.  was 
payable  by  A,  to  B,  from  the  end  of  a 
year  after  the  testator's  death.  The  Mar- 
quie  vf  Hertford  v.  Lord  Lowther, 

vol.  9,  p.  266 

12.  Interest  on  a  bill  of  costs  while  under 
taxation  not  allowed.    In  re  Smith. 

vol.  9,  p.  842 

13.  Husband  and  wife  mortgaged  their  re- 
spective estates  for  securing  the  hus- 
band's debt  Both  estates  were  sold  and 
conveyed  free  from  the  mortgage,  and  in 
1882  the  debt  was  paid  out  of  the  pro- 
duce  of  the  wife's  estate.  In  1841  a  bill 
was  filed  to  have  the  amount  recouped 
out  of  the  produce  of  the  estate  of  the 
husband  which  was  in  Court.  Held,  that 
the  representative  of  the  wife  was  not  en- 
titled to  interest  on  the  amount  paid. 
LaneoMter  t.  Eeore*  voL  10,  p.  266 

I  (.  A  testator  having  an  estate  subject  to 


a  mortgage  bearing  interest  at  five  per 
cent,  devised  it  to  J?.,  "he  paying  the 
mortgage  thereon ;"  and  he  bequeathed 
2,000/.  to  exonerate  the  estate.  The 
mortgagee  foreclosed,  and  it  having  been 
decided  that  the  devisee  was  entitled  to 
the  2,000/.,  it  was  held  that  he  was  en- 
titled to  interest  thereon  after  the  rate  of 
three,  and  not  five,  per  cent.  Loekhart  v. 
Hardy,  vol.  10,  p.  292 

15.  The  testator  covenanted  to  pay  a  sum 
of  money  to  trustees,  on  the  trusu  of  his 
settlement  He  made  default.  Held, 
that  his  estate  was  liable  to  pay  four, 
and  not  five,  per  cent  interest.  Smith  v. 
Copleeton,  vol.  11,  p.  482 

16.  A  bill,  instituted  by  a  testator,  was  re- 
vived by  his  executorst  and  was  after- 
wards dismissed  with  costs,  to  be  paid  by 
the  executors,  and  retained  out  of  the 
assets.  The  state  of  the  a>set8  required 
the  executors  to  pay  a  considerable  sum 
out  of  their  own  moneys.  Held,  that  they 
were  not  entitled  to  interest  thereon. 
Lewis  V.  Lewie.  vol.  1 8,  p.  82 

17.  Where  the  Court  orders  payment  out 
of  a  particular  fund,  it  ia  tantamount  to  a 
decision,  not  only  that  such  fund  is  liable 
to  make  such  payment,  but  also  the  in- 
terest directed  to  be  computed  thereon. 
Daoie  v.  Brown,  vol.  14,  p.  127 

18.  A.  S.  the  sole  executrix  and  tenant  for 
life  died,  having  12.500/.  of  the  assets  in 
her  hands.  Her  executors  admitted  as- 
sets. Held,  that  in  the  absence  of  any 
further  proof,  they  were  not  liable  for  in« 
terest.    Davenport  v.  Stqford. 

vol.  14,  p.  819 

19.  An  executor  may  be  charged,  on  fur- 
ther directions,  with  interest  on  his  ba- 
lances, though  it  be  not  prayed  by  the 
bill.     HoUingeworth  v.  Shakeshqft. 

vol.  14,  p.  492 

20.  Executor  engaged  in  trade,  and  mixing 
the  assets  with  his  own  at  his  bankers, 
charged  with  compound  interest  at  five 
per  cent     WiUiamt  v.  Powell, 

vol.  15,  p.  461 

21.  An  executor  and  trustee  who  was  di- 
rected to  invest  in  government  stocks  of 
Great  Britain,  or  upon  real  security,  and 
accumulate  the  surplus,  after  maintain- 
ing infants,  invested  the  estate  in  the 
foreign  funds.  It  was  held  that  the  in- 
vestment was  improper,  and  he  was 
charged  with  four  per  cent,  with  annual 
rests.    Knott  v.  Cottee,         vol.  1 6,  p.  77 

22.  Payment  of  interest  on  a  debt  by  sur- 
viving partners,  one  of  whom  was  the 
executor  of  a  deceased  partner,  held  to 
have  no  reference  to  the  executorial  cha- 
racter.    Brown  v.  Gordon, 

vol.  16,  p.  802 

23.  Interest  on  arrears  of  rent  and  an  ap- 
portionment, as  between  landlord  and 
tenant,  disallowed.    Peere  v.  Sneyd, 

vol.  17,  p.  151 
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24.  An  adminiBtrator  uniiMessarily  re* 
tained  a  balance  of  8,700Z.  in  his  hands 
for  three  years.  He  was  charged  with 
interest,  but  was  aflowed  his  costs  of  an 
administration  suit.  Held,  also,  that  the 
pendency  of  a  suit  for  administration  in 
the  Duchy  Court  of  Lancaster,  during  the 
time,  was  no  justification  for  the  non-in- 
Testment.    Holgate  ▼.  Haworth. 

vol.  17,  p.  269 

25.  The  testator,  by  his  will,  gave  several 
.  pecuniary  legacies,  and  directed  them  to 

be  paid  within  three  calendar  months 
after  his  decease ;  and  by  a  codicil,  he 
directed  that  two  of  those  legacies,  con- 
sisting of  30,000/.  each,  should  not  be 
paid  out  of  his  general  personal  estate, 
but  should  be  raised  out  of  the  rents  and 
profits  of  his  real  estates  thereby  devised 
and  of  those  to  be  purchased  with  his 
residuary  personal  estate ;  and  until  they 
should  be  raised  and  paid,  the  first  tenant 
for  life  was  not  to  be  entitled  to  the 
whole  rents  and  profits,  but  only  to  a  fixed 
annual  sum  thereout  Held,  that  interest 
was  payable  on  the  two  legacies  from 
three  months  after  the  death  of  the  tes- 
tator.    Lord  Londethartmgh  v.  Somerville, 

vol.  19,  p.  295 

26.  A  mortgage  deed  made  no  provision 
for  interest,  and  the  mortgagee  agreed, 
upon  payment  of  the  principal  sum,  to 
reconvey.  Held,  that  the  mortgage 
carried  no  interest.    Thompson  v.  Drew. 

vol.  20,  p.  49 

27.  Under  a  direction  to  raise  5,000/.  for 
the  benefit  of  A.  and  her  issue,  followed 
by  a  direction  to  raise  and  pay  interest  at 
five  per  cent,  on  that  sum  to  A,  during 
her  fife,  with  a  gift  over  to  her  children 
of  the  ''principal  sum.'*  Held,  that 
interest  at  five  per  cent,  was  not  to  be 
charged  on  the  estate  during  the  whole 
life  of  A.t  but  merely  until  the  5,000/. 
had  been  raised.    Cole  v.  Lie, 

vol.  20,  p.  265 

28.  A  trust  term  was  created  for  raising  the 
sum  of  10,000/.,  with  interest  from  the 
death  of  the  tenant  for  life,  for  his 
younger  children  as  he  should  appoint, 
and  in  defieiult  to  them  equally.  He 
appointed  the  fund  to  his  two  younger 
children,  in  unequal  proportions,  after 
the  decease  of  himself  and  of  his  mother. 
Held,  that  the  intermediate  interest,  be- 
tween  the  deaths  of  the  tenant  for  life 
and  his  mother,  was  unappointed,  and 
that  it  belonged  to  the  two  children 
equally,  and  did  not  pass  as  accessory  to 
the  capital  appointed.  Wattsv,  Shrimpton, 

vol.  21,  p.  97 

29.  An  executor  who  had  unnecessarily 
retained    in    his    hands    uninvested    a 

'  balance  of  655/L,  for  a  year  and  a  hal^ 
charged  interest  thereon.  Stafford  v. 
Piddon.  vol.  28,  p.  386 

30.  A  solicitor  took  up  his  client's  bills. 


Held  that  these  payments  covld  only  be 
treated  in  the  same  light  as  any  other 
ordinary  cash  advances  made  by  the 
solicitor  for  the  benefit  of  his  client,  and 
that  the  solicitor  was  not  entitled  to  charge 
interest  thereon.    May  v.  Biggenden, 

vol.  24,  p.  207 

81.  A.  B.  was  entitled  to  7,000/.  payable 
on  the  death  of  C.  D.  A,  B.  by  her  will 
bequeathed  legacies  payable  out  of  the 
7,000/.  a  D.  survived  A,  B.  thirty- 
three  years.  Held,  that  the  legacies 
carried  interest  only  firom  the  death  of 
C.  D.,  and  not  from  the  death  of  the 
tesUtrix.    Earle  v.  Bellingham,   (No.  2.) 

vol.  24,  p.  448 

82.  A  testator  died  in  1818.  A,  B.,  his 
administrator,  received  assets  and  placed 
them  in  a  bank,  to  an  account—"  A,  B.'s 
trustee,"  and  where  they  still  remained. 
A,  B.  died  in  1853,  and  a  suit  was  insti- 
tuted by  the  administrator  de  bonie  non  of 
the  original  testator  against  the  repre- 
sentatives of  A.  B.  and  the  bankers,  to 
recover  the  fund.  Held,  also,  that  the 
representatives  of  A,  B,  could  not  be 
charged  with  interest.    Smith  y.  Acton. 

vol.  26.  p.  210 

83.  Bequest  of  1,000/.,  the  "interest"  for 
A,  for  life,  with  power  to  dispose  of  the 
<*  principsJ  "  to  her  children  by  will,  and 
if  no  wul,  then  **  the  said  legacy  **  to  go 
to  her  children  *'  at  twenty-one  years  of 
age."  A.  died  in  1840,  and  her  onlv 
child  attained  twenty- one  in  1858.  Held, 
that  he  was  entitled  to  the  intermediate 
interest  on  the  legacy.  Thrutton  v. 
Anttey.  vol.  27,  p.  835 

84.  Executor  charged,  on  further  con- 
sideration, with  interest  on  balances  re- 
tained in  his  hands  for  various  periods, 
varying  from  670  to  229  days.  Johnson 
V.  Frendergast.  vol.  28,  ]f.  480 

35.  An  administrator  who  had,  without 
.  reason,  sold  out  stock  specifically  be- 
queathed to  an  infant  and  retained  the 
produce  after  an  order  for  payment, 
charged  with  compound  interest.  Ifo/- 
rond  V.  Walrond.  vol.  29,  p.  586 

36.  A  mortgage  deed  recited  an  agreement 
to  secure  the  money  **  with  interest,"  but 
the  proviso  for  redemption  on  a  day  cer- 
tain, and  the  covenant  to  pay  and  the 
trusts  of  the  produce  of  a  sale,  were  re- 
stricted to  the  principal  only.  Held,  that 
interest  was  payable.  Ashwell  v.  Staunton, 

vol.  30,  p.  52 
87.  Charity  legacies  were  given  for  the 
erection  of  a  church,  parsonage  and 
schools,  which  were  to  be  paid  as  soon 
as  they  might  be  required  for  those  pur- 
poses, without  interest  in  the  meantime. 
Oreat  delay  had  occurred  in  carrying  this 
into  effect  in  consequence  of  adverse 
litigation  in  respect  to  their  validity. 
Held,  that  the  charities  were  entitled  to 
interest  from  the  end  of  a  year  from 
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the  testator's  detth.    Fiiher  ▼.  BrierUy. 
(No.  8.)  to).  80,  p.  268 

88.  A  sum  of  8,000/.  was  bequea^ed  for 
the  stipend  of  a  minister  of  a  ehurch 
directed  to  be  bnilt,  as  soon  as  a  church 
had  been  erected,  but  without  interest  in 
the  meantime.  The  building  of  the 
church  was  delayed  by  litigation :  from 
what  time  interest  oecame  payable, 
fUBte.    FUker  y.  Brierley.    (No.  3.) 

vols.  80,  32,  pp.  268,  602 

88.  In  an  administration  suit,  an  estate 
was  ordered  to  be  sold  discharged  of  the 
mortgage,  if  the  mortgagee  consented. 
The  mortgagee  consented  to  the  sale. 
Held,  that  me  mortgagee  was  only  en- 
titled to  rix  months'  interest  from  the 
date  of  his  consent,  if  paid  within  that 
time,  and  to  interest  to  the  day  of  pay- 
ment if  paid  afterwards,  out  of  the  pro- 
ceeds of  die  sale.    Day  T.  Daff» 

Tol.  81,  p.  270 

40.  A  partner  drew  out  more  than  he  was 
entiUed  to  under  the  partnership  articles. 
Held,  that  he  was  not  liable  to  be  charged 
with  interest    Meymott  ▼.  MeymotU 

vol.  81,  p.  448 

41.  A  bankers*  account  was  kept  at  com- 
pound interest  In  1847  the  customer 
gave  the  bankers  a  security  for  all  moneys 
tfien  due  or  thereafter  to  become  due, 
"with  interest  for  the  same  after  the 
rate  of  HI  for  every  100/.  by  the  year." 
In  1855  the  customer  assigned  all  his 
estate  to  trustees  for  the  benefit  of  his 
creditors,  and  bis  banking  account  ceased. 
Held,  that,  under  this  security,  the 
bankers  were  entitled  to  compound  in- 
terest down  to  the  date  of  the  creditors' 
deed,  but  to  simple  interest  only  after- 
wards. Croiskiil  V.  Btnimr,  Bower  v. 
Turner.  vol.  82,  p.  86 

42.  As  to  the  time  from  which  interest  is 
chargeable  against  a  tenant  for  life  who 
commits  waste.  Bagot  v.  Bagot,  Legge 
V.  Legge.  vol.  82,  p.  509 

43.  A  purchaser  is  liable  to  pay  interest  on 
his  purchase-money  from  the  time  when 
he  could  prudently  take  possession ;  but 
held,  that  he  cocdd  not  prudentlv  take 
possession  at  the  time  a  good  title  was 
shewn,  if  he  had  no  assurance  that  a 
person  having  a  charge  on  the  property 
would  join  in  the  conveyance.  Welit  v. 
Maxwell.    (No.  2.)  vol.  82,  p.  550 

44.  Trustees,  in  breach  of  trust,  lent  trust 
money  to  one  of  them,  H,  P.  and  his 
partners  in  trade.  H.  F,  and  his  partners 
gave  their  bond  to  H.  F.  and  his  co- 
trastees  for  the  amount,  payable  with 
interest  at  &ve  per  cent  Mo  action  at 
law  could  be  maintained  on  the  bond. 
Held,  in  a  suit  to  make  the  trustees 
liable  for  a  breach  of  trust,  Uiat  H,  F, 
was  only  liable  to  pay  four  per  cent«  on 
the  loaa  which  bad  occurred  to  the  trust 
ftinds.    PUicher  v.  Green,  vol.  88,  p.  426 


INTERPLEADER. 

1.  Two  parties  claimed  a  real  estate  under 
different  wills,  the  validity  of  which  were 
in  controversy.  An  action  being  brought 
against  the  tenant  by  one  of  the  claim- 
ants, he  filed  his  bill  of  interpleader 
against  both  claimants,  and  obtained  an 
injunction  on  bringing  his  rent  into 
Court     TewnUff  v.  Deere. 

vol.  8,  p.  213 

2.  Injunction  to  restrain  proceedings  in  an 
issue  at  law,  directed  by  a  judge  of  the 
Court  of  Queen's  Bench,  under  the  In- 
terpleader Act    Langion  v.  Horton. 

vol.  3,  p.  464 
8.  The  Interpleader  Act  applies  only  to 
those  cases  where  the  opposite  claims 
depend  on  legal  rights,  and  not  on 
matters  peculiarly  of  equitable  juris- 
diction.   Ibid. 

4.  Upon  the  death  of  a  landlord,  the  te- 
nant, in  ignorance  of  the  rights  of  the 
parties,  attorned  and  paid  rent  to  ji., 
who  claimed  as  devisee.  The  right  of 
A,  to  the  property  was  afterwards  dis- 
puted by  B.,  tlie  heir.  Held,  that  the 
tenant  might  maintain  a  bill  of  inter- 
pleader against  J,  and  B.    Jew  v.  Wood. 

vol.  8,  p.  579 

5.  A  Defendant,  in  an  interpleading  suit, 
may  shew,  at  the  hearing,  that  the  case 
is  not  a  proper  one  for  interpleader. 
Toubnin  v.  Reid.  vol.  l4,  p.  499 

6.  In  an  interpleader  suit,  the  Court  can- 
not make  a  hostile  decree  against  the 
Plaintiffs  beyond  the  subject  of  the  suit 
Ibid. 

7.  The  Plaintiff  in  an  interpleader  suit  dis- 
allowed the  costs  of  proceedings  taken 
by  him  in  the  suit  subsequent  to  his  re- 
ceiving notice  of  the  withdrawal  of  the 
adverse  claims.    Symee  v.  Magnay. 

vol.  20,  p.  47 

8.  Leave  to  file  an  interpleader  bill  widiout 
the  usual  afiidavits  of  no  collusion  (the 
Plaintiff  being  abroad)  refused  by  the 
Master  of  the  Rolls,  but  allowed  by  the 
Court  of  Appeal,  subject  to  all  questions. 
Larabie  v.  Brcwn.  vol.  23,  p.  607 

9.  An  interpleader  bill  and  an  affidavit  of 
no  collusion  were  filed  together  at  the 
Record  and  Writ  Clerks'  Office.  A,de- 
munrer,  on  the  ground  that  they  were 
not  annexed,  was  overruled.  .Jonee  v. 
Shepherd.  vol.  29,  p.  293 

10.  Conflicting  claims  were  made  as  to  a 
charge  on  the  Plaintiff's  estate.  Held, 
that  he  might  maintain  a  suit  to  have  the 
rights  determined  and  his  estate  cleared, 
and  that  he  was  also  entitled  to  his  costs 
of  suit     Fyvyan  v.  Vyvyan. 

vol.  80,  p.  65 

11.  Whether  a  sheriff  can  file  a  bill  of  in- 
terpleader in  respect  of  ffoods  which  it  is 
alleged  he  has  wrongfully  seized,  quare. 
DalUm  V.  Pumeee,         .    vol.  S9,  p.  461 
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12.  A  sheriff,  who  has  seized  goods  under  a 
fi.fa,  issuing  out  of  this  Court,  and  which 
are  claimed  by  a  third  party,  cannot  file 
a  bill  of  interpleader  until  he  has  given 
notice  to  the  judgment  creditor  of  the 
adverse  claims  to  the  goods  seized. 
DalUm  ▼.  Fumett*  vol.  35,  p.  461 


INTERROGATORIES. 

[Se9  Witness  (Examination).] 

1.  The  I7th  Order  of  Angtut  1841  does  not 
require  a  number  to  be  prefixed  ro  each 
separate  interrogatory,  but  merely  that 
they  shnll  be  divided  as  conveniently 
as  may  be.    Bouteher  v.  Brantcombe. 

vol.  5,  p.  541 

2.  Where  the  interrogatories  are  not  pro- 
perly  numbered,  the  Court  will  stay  pro- 
ceedings until  the  General  Order  has 
been  complied  with.     Unti. 

3.  Held  not  irregular  after  amendment  of 
bill  to  require  the  Defendants  to  answer 
all  the  interrogatories,  without  excepting 
those  previously  answered.   Bate  v.  Bale. 

▼ol.  7,  p.  528 


INTERVENING. 
{See  Parties  Intervenino.] 

1.  A  decree  having  been  made  for  the 
administration  of  an  estate,  another  suit 
was  afterwards  instituted  against  the 
executrix  to  establish  an  adverse  claim 
against  a  portion  of  the  assets.  The 
executrix  being  abroad,  and  neglecting 
to  defend  the  second  suit,  it  was  about  to 
be  taken  ftro  eonfetno.  The  Court  gave 
leave  to  the  Plaintiff  in  the  administra- 
tion suit  to  intervene  and  defend  the 
second  suit  on  behalf  of  the  estate,  upon 
payment  of  costs  and  giving  an  indem- 
nity.   Olding  V.  Poulter,    vol.  23,  p.  148 

2.  Leave  given  to  a  person  who  was  not  a 
party  to  the  cause,  to  intervene  and  pre- 
sent a  petition  of  rehearing  of  an  order 
in  which  be  was  materially  interested, 
and  which  had  been  made  upon  petition 
in  the  cause.    Joppy.Wood,    (No.  2.)- 

vol.  33,  p.  372 


INTESTACY. 

[See  Gift  to  a  Class,  Implication  (Gift 
BY ),  Lapse,  Period  of  Division,  Re- 
ference (Gift  bt).  Vesting.] 

1.  A  testator  devised  the  residue  of  his 
real  estate  to  a  trustee,  until  one  of  his 
grandsons  attained  twenty-one;  and  in 
case  his  grandson  TArnnM  attained  twenty- 
one,  in  trust  to  pay  him  '*  the  future 
rents."  He  bequeathed  to  the  same 
trustee  the  residue  of  his  personal  estate 


to  accumulate  until  ens  of  his  grandsons 
attained  twenty-one;  and  he  directed 
payment  of  "the  aggregate"  of  the 
residue  of  his  personal  estate  and  its 
accumulation*  and  the  accumulations  of 
the  rents  to  his  grandson  Tkomiae,  from 
and  after  his  attaining  twenty-one. 
There  was  an  interval  of  three  years  be- 
tween the  eldest  grandson  Thomae  attain- 
ing twenty- one.  Held,  that  the  rents 
during  that  interval  were  undisposed  of 
and  passed  to  the  heir  at  law.  Marrioii 
V.  Turner,  vol.  20.  p.  557 

2.  A  testator  gave  one-sixth  of  his  permoal 
estate  to  J>  for  life,  and  afterwards  to  a 
charity.  He  gav$  four  separate  sixths 
to  B.,  C,  D.  and  E.  for  life,  with  re- 
mainder to  the  same  charity;  he  gave 
the  remaining  sixth  to  F.  for  life ;  and 
after  the  death  of  the  survivor  of  A,,  B., 
C,  Z).,  E.  and  P.,  he  gave  the  whole 
moneys,  and  all  interest  thereafter  to 
become  due  thereon,  to  the  same  charity. 
F.  died.  Held,  that  the  charity  was  not 
entitled  to  F.'s  sixth  until  the  death  of 
the' survivor  of  the  six  legatees,  and  that 
there  was  an  intestacy  as  to  the  inter- 
mediate income.    Stetene  v.  Py/e. 

vol.  28,  p.  388 

3.  By  her  will,  the  testatrix  gave  her  residue 
to  H,  R.  and  nine  others  as  tenants  in 
common,  but  if  H,  R.  died,  she  gave  8001., 
part  of  the  residue,  to  his  children.  H. 
R.  died,  and  the  testatrix  made  a  codicil 
giving  his  children  5001.  out  of  hia  share 
of  the  residue,  and  she  confirmed  her 
will,  except  as  to  any  legacy  which 
lapsed  by  reason  of  the  death  of  the 
legatees.  Held,  that  there  was  an  in- 
testacy as  to  one-tenth  of  the  residue 
beyond  the  500^    Re  Mary  Wood'e  iVUk 

vol.  29,  p.  236 

4.  By  his  will,  a  testator  said  he  proposed 
to  bequeath  his  residue  by  a  codicil, 
"  or  otherwise  to  allow  the  same  to  go  to 
his  next  of  kin  according  to  the  Statute 
for  the  Distribution  of  the  Estates  of  In- 
testates." He  made  no  codicil.  Held, 
that  he  died  intesute  as  to  the  residue, 
and  that  his  widow  took  her  share  threof. 
Atk  V.  Aeh.  vol.  33,  p.  187 


INVESTMENT. 
[See  Breach  of  Trust,  Skcuritt.] 

1.  A  testator  died  in  March  1823,  and  in 
January  1824  and  January  1825  the 
executors  and  trustees  deposited  part  of 
the  assets  in  the  bands  of  bankers,  on 
their  notes  carrying  interest;  the  ban- 
kers failed  in  Noeember  1825,  and  no 
necessity  having  been  shewn  for  such 
deposit,  the  trustees  were  held  personally 
responsible  for  the  loss.  Darke  v.  Martyn, 

vol.  1,  p.  625 

2.  An  applieation  tinder  the  4  &  5  fF,  4, 
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c  S9,  to  ioTCtt  tnitt  ftindt  on  Irish  secu- 
rity refuted,  for  though  for  the  bene6t  of 
the  tenant  for  life,  as  increasing  his  in- 
come it  was  otherwise  as  to  those  in  re- 
mainder, as  affording  a  less  secure  in- 
vestment Stmart  v.  Simari,  vol.  8,  p.  48(^ 
3b  A  testator  directed  his  residuary  jper- 
•onal  estate  to  be  invested  in  land  from 
time  to  time  and  at  all  convenient  oppor- 
tunities, and  in  the  mean  time  to  be 
accumulated.  Held,  that  the  tenant  for 
life  of  the  land  was  entitled  to  the  inte- 
rest of  the  uninvested  perBonalty,  as  from 
a  year  from  the  testator's  death.  Tttcker 
V.  BosweiL  voi.  5,  p.  607 

4.  Husband  and  wife  had  a  power  to  sell 
real  estates,  with  the  consent  of  the  trus- 
tees ;  the  monejrs  were,  with  all  conve- 
nient speed,  to  be  laid  out  in  the  pur- 
chase of  other  lands ;  and  until  a  conve- 
nient purchase  could  be  effected,  it  was 
made  lawful  for  the  trustees,  with  the  con- 
tent of  the  husband  and  wife,  to  invest  the 
money  in  government  or  real  securities. 
A  Mle  took  place  in  1811,  and  in  1816 
the  produce  waa  lent  by  the  trustees  on 
persona]  security.  Held,  that  the  trus- 
tees were  liable  for  the  stock  which  the 
money  would  have  produced  in  1816. 
Held,  also,  that  the  trustees  ought  not  to 
have  consented  to  a  sale  without  first 
providing  the  means  of  investing  the 
purchase-money.     9Vatt9  v*  GirdUsiime, 

vol.  6,  p.  188 

5.  A  trustee  having  trust  money  in  his 
hands  which  he  was  authorised  to  lay  out 
in  the  public  funds  or  on  real  security, 
held  to  be  justified,  pending  the  neces- 
sary delay  in  completing  a  contemplated 
mortga|i(e  security,  in  investing  the  money 
in  eichequer  bills.    MaiiMewt  v.  Briu. 

vol.  6,  p.  289 

6.  An  executor  and  trustee  directed  to 
invest  a  legacy  on  mortgage,  may  pro- 
perly appropriate  one  of  the  testator's 
mortgages  in  payment  of  the  legacy,  but 
he  must  ascertain  its  sufficiency.  Ames 
V.  Parkimsoiu  vol.  7,  p.  879 

7*  Trustees  were  "authorized  and  em- 
powered," with  the  **  consent  and  direc- 
tion*' of  the  tenant  for  life,  to  lay  out  the 
trust  moneys  on  "leasehold  heredita- 
ments," "in  some  convenient  place." 
Held,  that  it  was  imperative  on  the  trus- 
tees, on  the  requisition  of  the  tenant  for 
life,  to  invest  in  leaseholds,  and  that  they 
could  not  refuse  to  do  so,  on  the  ground 
of  the  liabilities  to  be  incurred  by  them 
on  the  covenants,  they  having  expressly 
contracted  on  the  subject,  but  that  they 
bad  a  discretion  to  exercise  as  to  value, 
title,  and  locality ;  secondly,  thst  lease- 
hold houses  were  within  the  power. 
BemuUrk  v.  Ashburnkam,     vol.  8,  p.  822 

8.  An  authority  to  invest  trust  monejrs  in 
Parliamentary  stocks  or  funds,  or  on  real 
securities,  held  not  to  authorize  an  in- 


vestment on  Lmidam  I>ock  Stock  Road 
Bonds  or  Sewer  Bonds.  Robinton  v.  Jlo- 
bin$<m.  vol.  11,  p.  871 

9.  Whether  a  trustee  is  justified  in  lending 
trust  money  on  a  second  mortgage,  with- 
out obtaining  the  legal  estate  ?  An  estate 
of  the  value  of  80,000/.  was  subject  to  a 
first  mortgsge  of  40.000/.  and  to  two 
others,  for  11,000/.  and  6,800/.  and  be* 
tween  the  second  and  third  there  was  a 
dispute  as  to  priority.  A  trustee  ad- 
vanced 1,908/.  trust  money  on  the  secu- 
rity of  an  assignment  of  sn  equal  amount 
of  the  6,800/L  Held,  that  this  was  a 
breach  of  trust.     Xorris  v.  Wright. 

vol. -14,  p.  291 

10.  Where  upon  petition  under  the  Irish 
Investment  Act  (4  8e  5  miL  4,  c.  29), 
the  Court  sanctioned  an  investment  which 
was  made  without  proper  evidence  of 
value,  and  without  the  consent  of  the 
necessary  parties,  and  there  was  a  loss, 
the  trustees  were  held  liable  for  the 
breach  of  trust.    Ibid, 

11.  Under  a  power  to  invest  trust  money 
"  on  resi  securities,"  a  trustee  lent  it  to 
a  railway  company,  on  the  ususi  assign- 
ment of  the  **  unclertaking,"  tolls,  &c.— 
the  principal  not  payable  till  seven  years. 
Held,  that  whether  real  security  or  not, 
the  investment  was  improper.  Mamt  v. 
Leith.  vol.  15,  p.  524 

12.  A  power  to  invest  trust  moneys  on  real 
security  in  IrtUmd  authorises  a  loan 
on  leaseholds  for  lives,  perpetually  re- 
newable at  a  head  rent.  Macieod  v.  i^a- 
nettey,  vol.  16,  p.  600 

18.  The  general  understanding  is,  that  a 
trustee  should  only  lend  tonhe  extent  of 
two-thirds  of  the  value  on  agricultural 
freeholds,  and  to  the  extent  of  half  on 
freehold  houses.  Semble^  also,  that  half  is 
the  limit  in  the  esse  of  a  leasehold  renew- 
able for  ever  at  a  large  head  rent    Ibid. 

14.  Trustees  were  empowered,  with  the 
consent  of  the  wife,  to  lend  the  trust  mo- 
neys to  the  husband.  The  wife  autho- 
rized an  immediate  loan  of  part,  and  of 
the  remainder  at  such  tiroes  as  the  bus-  ' 
hand  misht  require,  and  the  husband  co- 
venantea  to  pay  it  in  six  months.  The 
money  was  not  called  in,  and  was  lost  by 
the  insolvency  of  the  husband.  Held, 
first,  that  the  wife's  consent  could  not  be 
given  prospectively ;  and,  secondly,  that 
the  trustees  were  not  bound  to  call  in  the 
money  at  the  end  of  aix  months.  CMld 
V.  CMld.  vol.  20,  p.  60 

15.  A  testator  empowered  his  trustees  to 
lend  such  psrt  of  the  trust  moneys  as  they 
should  think  proper  to  A.  and  B.,  who 
were  respectively  his  son  and  son-in-law. 
Held,  that  this  authorised  a  seversl  loan 
to  either.    Parker  v.  bloxum. 

vol.  20,  p.  295 

16.  Three  executors  were  authorised  to 
lend  trust  moneys  to  A,   One  of  the  eze* 
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;  cutors  (C)  employed  part  of  the  trait 
moneys  in  bii  businew.  In  1812  ^.  and 
C.  entered  into  partnership,  when  A. 
took  upon  himself  the  debt  and  gave  se- 
curity for  the  money  to  the  executors. 
The  amounts,  with  further  advances,  were 
employed  in  the  business,  but  the  whole, 
with  interest,  was  fully  repaid.  The  est- 
hti$  que  truiit  after  long  delay,  insisted 
that  they  were  entitled  to  a  share  of  the 
profits  made  by  the  employment  of  the 
trust  funds  in  trade;  but  the  Court  held, 
that  the  transaction  amounted  to  a  loan 
to  A,  under  the  power,  and  dismissed  the 
bill  with  oosts.    Parker  ▼•  Bloscam, 

vol.  20,  p.  295 

17.  Bequest  to  if.  lor  life  of  an  annuity  of 
100^,  **  by  interest  arising  out  of  money 
to  be  vested  for  that  purpose  by  the 
executors"  in  public  funds  or  other  good 
security,  and  after  his  death, ''  the  said 
capital  stock  so  purchased"  to  A.*% 
children.  By  a  codicil  the  testator  said, 
"  what  I  mean  in  my  will  by  securing 
money  in  the  public  funds,  is  to  pur- 
chase a  capital  stock  "  in  the  consols  by 
mv  executors.  Held,  that  the  executors 
might  either  purchase  in  the  consols  or 
in  other  good  security,  but  having  done 
neither  in  the  life  of  A,,  his  children 
were  entitled  to  8,883/.  6«.  %d.  consols, 
and  not  to  2,000/.  cash.  Atpkmd  v. 
Waite.  vol.  20,  p.  474 

18.  The  Plaintiff,  a  tenant  for  life,  having 
received  five  per  cent,  on  an  investment, 
which  she  knew  to  be  and  insisted  was 
improper,  was  ordered  to  account  for  the 
excess  beyond  four  per  cent,  for  the 
benefit  of  the  trust  Baynard  v.  fFoolhy, 
Wearimg  v.  Baynard,  voL  20,  p.  688 

(See  Gr\Sitk  v.  Porter.  voL  25,  p.  286) 

1 9.  Bequest  of  consols,  in  trust  to  purchase 
a  life  annuity  for  a  lady,  to  be  held  for 
her  separate  use  without  power  of  anti- 
cipation ;  and  in  case  of  her  illness  or 
incapacity,  the  testator  gave  the  trustees 
a  discretionary  power  as  to  the  applica- 
tion of  the  annuity,  for  her  maintenance, 
support  or  otherwise  for  her  personal 
benefit.  The  legatee  being  unmarried, 
Held,  that  she  was  entitled  to  a  transfer 
of  the  consols.     Re  Broume*s  Ifi//. 

vol.  27,  p.  824 

20.  Trustees  of  the  will  of  a  testator,  who 
died  in  1845,  had  power  to  invest  on 
"  real  securities  in  Bngbmd  or  fValet, 
but  not  in  Ireland."  The  Court  declined 
advising  the  trustee  to  invest,  under  the 
powers  contained  in  the  22nd  &  2Srd 
Vict,  c.  85,  s.  82,  on  a  mortgage  of  Scotch 
esute.    Be  MiiUt'  WiU.     vol.  27,  p.  679 

21.  A  power  to  invest  trust  funds  **  upon 
the  security  of  the  funds  of  any  company 
incorporated  by  act  of  parliament"  does 
not  warrant  their  investment  in  pre- 
ference railway  shares.   Harrity.Hwrrie. 

.  (No.  1.)  vol.  29,  p.  107 


22.  A  testator  gave  his  real  and  psvaoBal 
estate  to  three  trusteei^  with  power,  in 
their  "  absolute  discretionj"  when  dbey 
should  think  fit,  but  not  otherwise,  to 
sell,  and  convert  and  invest  upon  certain 
securities  or  *'upon  the  stocks^  sharea, 
securities"  of  any  incorporated  company 
paying  a  dividend.  Held,  that  the  trus- 
tees were  authorized  to  invest  in  railway 
stock  bearing  a  fixed  rate  of  interest,  but 
that  they  ooght  not  to  allow  part  of  the 
testator's  assets  to  remain  on  shares,  as 
invested  by  the  testator  himself,  which, 
by  the  rules  of  the  company,  could  only 
stand  in  the  name  of  a  aingle  trustee. 
Cofuierdmey.Cemtterdime.  vol  81,  p.  880 

28.  A  testatrix  directed  her  executors  (who 
were  also  her  residuary  legatees)  to  in- 
vest such  a  sum  in  the  stocks  or  on  free- 
hold security  as  would  produce  1601.  a 
year,  and  she  bequeathed  the  160/.  to  A* 
for  life,  and  after  his  death  she  gave  the 
security  on  which  the  investment  diould 
have  been  made  to  B.  The  execntotv 
invested  8,530/.  at  four-and-a-half  per 
cent  on  a  mortgage  for  five  years  of 
fireeholds,  wfaioh  were  let  for  a  long  term 
on  ground  rents  producing  176/.  per 
annum.  The  value  of  the  liraeholds  was 
about  4,8441.,  but  the  property  on  which 
the  rents  were  secured  was  of  much 
greater  value.  Held,  diat  the  invest- 
ment was  not  improper.  But  hM,  that 
if  the  payment  to  the  Plaintiff  should  be 
delayed,  by  the  inabilinr  of  the  tnisteea 
to  call  in  the  mortgage  ror  fite  years,  the 
Plaintiff  was  entitled  to  have  me  mort- 
gage sold  and  the  deficiency  paid  by  the 
executors.     Vtcktry  v.  JSmmm. 

vol.  88,  p.  876 

24.  By  an  act  of  parliament,  funds  in  Court 
were,  by  way  of  interim  investment,  to 
be  laid  out  in  "  navy  victualling  or  ex- 
chequer bills."  But,  under  the  28  &  24 
Vict,  c  88,  and  the  General  Orders  of  the 
1st  of  F^brwary,  1861,  the  Court  allowed 
them  to  be  invested  in  consols.  Bm  parte 
The  TruMieee  iff  the  Birminghat$  Bbte-eeat 
SdiooL  vol.  86»  p.  845 


IRREGULARITY. 

[&sSoticiTOK,  Title  of  .Cause,  Waivbk 
OF  Irreoularitt.] 

1.  Deporitions  suppressed  on  the  ground 
of  intenogatories  being  intitaled  in  one 
cause,  in  which  a  deceased  Defendant 
and  her  representatives  were  all  stated  to 
be  Defendants  togedier.  Pritehard  v. 
Faulkee.  vol.  2,  p.  188 

2.  Where  an  irregular  order  has  been  ob- 
tained, no  subsequent  order  to  the  same 
effect  can  be  had  until  the  former  has 
been  discharged.    Pearee  v.  Oray. 

voL  4»  p.  127 
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S.  Tiliiiif  !•  WBOid  was  givMi  lo  the 
PUimii;  «»  tlM  teniM  of  his  doing  so 
within  dHve  weeks.  The  amendment 
wM>  however,  made  after  the  expiration 
of  that  time.  The  Court,  though  of  opi- 
nion that  leave  ought  to  have  heen  ob- 
tained to  file  the  amended  bill,  refused 
to  diieet  the  amended  bill  to  be  taken  off 
the  file*  en  the  ground  of  the  conduct  of 
the  dofendan^  who  had  preniaed  to  draw 
•p  the  eede^  bnt  had  neglected  doing  so, 
and  had  thereby  created  £e  delay.  Bnkif 

voL4^p.S86 


V. 

k.  Notice  of  exceptions  was  not  given  until 
a  day  too  late,  and  was  intituld  wrongly. 
The  Court  relieved  the  party  from  the 
effects  of  the  irr^;ulaiity  on  payment  of 
costs*    Brmd$Uek  v.  Whiuk^, 

voL  6,  p.  61 

&  A  notice  of  motion  and  aiBdavit  in  sup- 
port professed,  in  its  title,  to  give  the 
nsmee  of  all  the  parties,  but  omitted  one. 
The  Court  would  net  proceed,  but  gave 
leave  to  amend,  and  re-swear.  Dnvii  v. 
BmrreU,  voL  7,  p.  171 

6.  An  attachment  set  snde,  on  the  ground 
that  the  order  on  which  it  was  founded 
had  not  been  entered,  through  the  mis- 
take of  the  officer,  and  not  ttrough  any 
neglect  of  the  party.     T^Uon  v.  Jsrvis, 

vol.  8,  n.  864 

7.  In  a  tranaition  case  under  the  Orders  of 
1848,  exceptions  were  filed  one  day  too 
late ;  the  Court  declined  to  order  them  to 
be  taken  off  the  file.    Wkiimarg  v.  Shmte, 

vol.  9,  p.  1 

8.  Upon  motion  to  diaehaige  an  order  etn, 
for  irregularity,  the  Coivt,  finding  that 
the  perties  moving  had  not  been  preju- 
diced by  the  irregularity,  refused  to  ms- 
cfcMffge  it,  bnt  made  the  Defimdant  pay 
the  costs.    jMrd  Suffield  v.  Bond, 

vol.  10,  p.  881 
(Am  same  case.  vol.  10,  p.  146} 

9.  An  articled  deik  had  neglected  to  file 
the  necessary  affidavit  within  six  months ; 
but  the  omisrion  ^  had  arisen  from  inad- 
vertence only."  Held,  that  this  was  not 
a  sufficient  ground  for  relieving  him  from 
die  consequences  under  the  6  &  7  VkU 
c.  78,  s.  9.  tnn  Benton,    vol  10,  p.  488 

lOi  The  Plaintiff  having,  by  a  slip,  neglected 
to  file  a  printed  bill  within  fourteen  days, 
in  pursuance  of  his  undertaking,  was  re- 
lieved from  the  consequences  upon  pay- 
ment of  the  costs  of  the  motion.  Ferrand 
V.  The  Corporation  rf  Bratford,    (No.  2.) 

vol.  21,  p.  422 

11.  Articles  of  clerkship  were,  by  a  mere 
slip,  not  filed  within  six  months.  The 
Court  relieved  the  clerk  from  the  effect 
of  the  enor.    Bs  FoUeit,    vol,  80,  p.  629 


"ISSUE," 

[Ste    Death   without    Issub,   Drnro 
WITHOUT  Issue,  Issue  (Gift  to).] 


ISSUE  AT  LAW. 

[See  JtrxTy  Questions  of  Law  ox 

Fact.] 

1.  A  bill  was  filed  on  behalf  of  an  infiint, 
with  the  sanction  of  ^m  Master,  to  set 
aside  deeds,  exeented  by  a  lunatic  after 
he  had  been  CDund  lunatie  by  inqui- 
sition. An  issue  having  been  directed, 
the  jm  CDund  in  fiivour  of  die  deeds. 
The  bill  wss  dismissed  with  eosts  of  suit 
and  of  the  iasue.    Ftank  v.  Mamwarimg, 

vol  4»  p.  87 

3.  Form  of  issue  for  trying  die  vslidity  of 
deeds,  executed  by  a  partv  found  by  in- 
quisition to  have  been  a  lunatic  from  a 
tune  anterior  to  the  execution  of  Uie 
deeds.    Ildd, 

8.  Where  on  an  issue  the  evidence  is 
fairiy  before  the  jury,  and  the  judge  is 
satisfied,  there  is  great  difficulty  in  sup- 
porting a  motion  for  a  new  trial  on  tne 
ground  that  the  verdict  is  not  supported 
by  the  evidence;  but  the  Court  will 
nevertheless  entertain  the  motion,  and 
attend  to  the  course  of  the  trial,  the  issue 
having  been  directed  for  its  satisfaction. 
Jokmetm  v.  Todd,  vol.  6,  p.  897 

4.  An  heir  who  disputes  the  will,  may,  by 
long  acquiescence,  lose  his  right  to  have 
its  validity  tried  at  law,  upon  an  issue 
devlae^  vol  nee,  and  where  an  heir  had 
acted  as  devisee  in  trust  under  the  will 
for  a  great  number  of  years,  he  was  re- 
fused an  iisue  even  to  try  ihe  question 
of  parcels.  Man  v.  Riekette, 

vol.  7,  p.  98 
8.  On  an  issue  deeitaeU  vei  nom,  the  jury 
found  in  favour  of  the  will,  but  before  die 
cause  had  been  heard  on  the  equity  re- 
served, the  devisees  in  trust  applied  for 
a  reference,  to  enquire  whether  a  con- 
tract entered  into  by  them  was  beneficial. 
Held,  that  the  application  waa  premature. 
Beeoman  v.  Beii.  vol.  7,  p.  161 

6.  It  is  an  established  rule,  that  where  an 
issue  is  directed  to  be  tried  at  a  ceruin 
time,  and,  by  the  defriult  of  one  party, 
unexplained,  the  trial  is  not  then  had, 
an  order  will  be  made  to  take  the  issue 
pro  eoirfesso.  But  under  particular  cir- 
cumstances, the  rule  will  not  be  applied, 
as  where  material  witaesses  were  unsble 
to  attend  at  the  triaL  Hargrawe  v.  NaT' 
grave,  vol.  8,  p.  289 

7.  An  application  to  stay  die  trial  of  an 
issue,  for  the  purpose  of  obtaining  further 
evidence,  renised  with  costs,  under  the 
circumstances.    Hargraoe  v.  Hargrave, 

vol.  9,  p.  168 

8.  Where  the  Plsintiff's  right  defiends  on 
his  being  heir,  the  Court  has  jurisdiction 
to  grant  an  issue  to  trv  that  fact  on  sn 
interlocutory  roodon.  if  the  facte  of  the 
case  make  it  appear,  it  is  not  very  im- 
portant, whether  they  appear  on  a  motion 
for  an  iijnncdon  or  receiver,  or  upon  a 
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direct  motion  for  the  issuf.    LoHeoihire 
v.  Lancashire,  vol.  9,  p.  259 

9.  Such  an  issue  was  refused  in  a  case 
where  there  was  nothing  but  the  bare  as« 
sertion  of  the  Plaintiff's  heirship,  on  the 
one  side,  and  the  assertion  of  the  De- 
fendant's ignorance  on  the  other.    Jlnd, 

10.  Principles  and  practice,  in  a  case  where 
the  Plaintiff's  relief  in  equity  is  depend- 
ent upon  his  previously  establishing  his 
legal  right.  SmUh  v.  The  Earl  of  ^jfingham, 

vol.  10,  p.  589 

11.  A  judgment  creditor,  who  had  sued  out 
an  elegit,  filed  his  bill  to  establish  hia 
priority  over  subnequent  incumbrances 
on  the  esute  of  his  debtor.  By  the  decree 
the  bill  was  retained  for  twelve  months, 
with  liberty  to  the  Plaintiff  to  proceed  at 
law,  and  the  Defendants  were  restrained 
from  setting  up  outstanding  terms  and 
the  Sutute  of  Limitations;  further  cU- 
rections  were  reserved.  The  Plaintiff 
brought  an  ejectment,  which  was  de- 
fended by  one  only  of  the  Defendants, 
and  also  by  the  occupying  tenanu.  The 
latter  Ret  up  the  Statute  of  Limiutions, 
and  obtained  verdicts.  On  the  cause 
coming  on  for  further  directions,  the 
Plaintiff  presented  a  petition,  stating  the 
failure  of  his  proceedings  at  law,  and 
asking  liberty  to  bring  a  new  action,  and 
that  the  Defendants  might  be  ordered  to 
defend  the  same,  with  proper  directions, 
or  for  an  issue,  or  for  a  stay  of  proceed- 
ings, to  enable  the  Plaintiff  to  appeal  to 
the  House  of  Lords  against  the  original 
decree.  The  Court  refused  to  grant  the 
prayer  of  the  petition,  and  held,  that 
such  relief  was  inconsistent  with  the 
practice:  that  the  verdict  against  one 
Defendant  could  not,  under  such  circum- 
stances, be  considered  as  a  verdict  against 
all,  and  that  no  application  for  a  stay  of 
proceedings  couM  be  entertained,  until 
the  Platrtiff  had  appealed.  Smith  v.  The 
Earl  ij  ^fflttgham.  vol.  1 1,  p.  82 

12.  In  a  suit  against  several  persons,  A,t  B. 
and  G.,  the  decree  directed  an  issue  as  to 
(?.,  and  reserved  the  costs  of  A.  and  B,, 
and  the  "subsequent"  costs  of  all  other 
parties,  and  further  directions.  O,  was 
successful  on  the  issue.  Held,  that  he 
was  entitled  to  all  his  costs.  Rice  v. 
Gordon.  vol.  14,  p.  508 

18.  Heir  at  law  refused  a  second  isdue  to 
try  the  validity  of  a  will  by  which  he 
WHS  disinherited.    Swirfen  v.  Swiften. 

vol.  27,  p.  148 

14.  The  rules  respecting  new  trials  are  less 
stringent  in  equity  than  they  are  at  law, 
and  the  practice  here  has  always  been, 
not  to  consider  whether  there  was  evi- 
dence which  would  support  the  finding 
of  the  jury,  and  in  that  case  to  refuse  a 
new  trial,  but  the  course  in  courts  of 
equity  has  been,  to  consider  whether, 
having  regard  to  the  entire  lubject-matter 


and  to  the  whole  of  the  evidence  given  at 
or  before  the  trial,  and  what  has  since 
become  known,  the  Court  is  satisfied  that 
fiill  and  complete  justice  has  been  done 
between  the  parties,  and  that  no  further 
investigation  is  necessary  for  the  purpose 
of  attaining  that  end,  and  unless  it  is  so 
satisfied,  the  Court  requires  that  the 
matter  shall  be  again  tested  by  an  exa- 
mination before  a  jury,  with  such  direc- 
tions and  modification  as  it  may  consider 
desirable  for  the  fair,  thorough  and  im- 
partial sifting  of  the  whole  matter. 
Swi^fen  v.  Swi^fen.  vol.  27.  p.  148 

15.  Heir  at  law  ordered  to  pay  the  costs  of 
an  issue  to  try  the  validity  of  the  will,  in 
which  he  had  failed.    Ibid, 

16.  An  heir  is  entitled  to  have  the  validity 
of  a  contested  will  tried  upon  an  issue,  or 
possibly,  under  the  25  &  26  Vict,  c.  42, 
by  a  jury  before  the  Court  of  Chanccvy. 
But  when  the  heir  has  caused  the  dim- 
culty,  as  when  he  has  destroyed  the  will, 
or  where  it  is  traced  into  his  possession 
and  he  does  not  produce  it,  he  has  no 
such  right.     Witliame  v.  Williame. 

vol.  88,  p.  806 

17*  In  a  suit  by  an  heir  at  law,  contesting 

the  validity  of  his  ancestor's  will,  he  is 

not  entitled,  as  of  right,  to  an  issue  deeU 

eaeit  vet  non,    Cowgill  v.  Rhodee, 

vol.  83,  p.  810 

18.  Upon  a  bill  by  the  heir,  impeaching  a 
will,  the  Plaintiff  did  not  cross-examine 
the  Defendant's  witnesses  nor  apply  for 
a  trial  by  a  jury.  The  Court  refused  an 
issue,  and  determined  the  validity  of  the 
will  upon  the  evidence  before  it.    Ibid, 

19.  Motion  for  an  issue  before  the  evidence 
had  been  completed.  Held,  irregular, 
and  refused  with  costs.    Hamp  v.  Hamp, 

voL  Zb^  p.  189 

20.  Where  the  validly  of  a  patent  has  not 
been  the  subject  of  any  legal  proceed- 
ings, the  patentee  must  prove  its  validior 
at  law,  before  the  Court  of  Equity  will 
protect  him ;  but  having  once  established 
its  validity,  then  the  Court  of  Equity  will 
protect  him  against  any  other  person 
until  that  person  proves  its  invalidity. 
Bo^a  v.  Ooodien  vol.  Z5,  p.  427 


ISSUE  (GIFT  TO). 

{See  Absolute  Interest,  Gift  to  a 
Class  (Substitutioii).] 

1.  The  words  *'  lawful  issue"  in  a  devise 
to  four  parents  and  their  *Mawful  issue 
respectively,  in  tail  general,"  without 
benefit  of  survivorship  to  and  amongst 
their  issue  respectively,  as  tenants  in 
common,  held,  upon  the  context  of  a 
will,  to  be  words  of  purchase,  and  not  of 
limitation.    Cureham  v.  Newtand. 

voL  2,  p.  145 
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2.  The  word  "  issue"  may  be  restricted  so 
as  to  mean  children,  and  conversely  the 
word  **  children"  may,  from  the  context, 
be  enlarged  so  as  to  be  construed  '*  issue ;" 
each  case  depends  on  the  peculiar  ex- 
pressions used,  and  the  structure  of  the 
sentences.  If  the  case  be  doubtful,  the 
Court  prefers  that  construction  which 
will  most  benefit  the  testator's  family,  on 
the  supposition  that  this  roust  more 
nearly  correspond  with  his  intention. 
Fanont  ▼.  Nichols.  vol.  9,  p.  327 

S.  Though  the  word  "issue"  be.  in  one 
clause  of  a  will,  construed  ''  children,"  it 
does  not  necessarily  follow  that  it  will 
receive  the  same  construction  in  all  the 
other  clauaea.    Hedges  ▼.  Harpur. 

▼ol.  9,  p.  479 
(  fFaldrtm  ▼.  Boulter,      vol.  22,  p.  284) 

4.  "  Lawful  issue"  in  a  will,  held,  upon  the 
context,  to  mean  "  children,"  and  that,  to 
the  exclusion  of  ''  grandchildren"  born 
prior  to  the  period  of  distribution.'  Ed- 
fta^  V.  Edwards.  vol.  12,  p.  97 

5.  The  word  "  issue"  construed  "  Children" 
by  force  of  the  gift  to  the  issue  of  the 
issue  being  of  their  "parents"  share. 
Pope  ▼•  Pope.  vol.  14,  p.  691 

6.  The  word  "issue,"  upon  the  construc- 
tion of  the  will,  confined  to  children,  to 
the  exclusion  of  grandchildren  or  remoter 
issue,  it  being  used  in  connection  with 
the  word  "parent."  Bradskaw  v.  Mel' 
Hng,  vol.  19,  p.  417 

7.  The  word  ''issue"  includes  all  remote 
descendants  of  the  person  whose  issue  is 
referred  to,  and  the  burden  of  proof  lies 
upon  him  who  contends  the  contrary. 
Rou  ▼.  Boss.  vol.  20,  p.  645 

&  By  a  settlement,  a  trust  fund  was  settled 
after  the  death  of  husband  and  wife  upon 
the  children  equally  who  should  survive 
them.  But  if  any  child  should  die  in 
the  life  of  the  husband  and  wife,  and 
leaving  "issue"  then  living,  his  share 
should  go  equally  between  the  issue  of 
such  child,  when  and  at  such  time  as  the 
respective  shares  of  such  child  would 
have  become  due  and  payable.  Held, 
that  the  "issue"  of  "children"  took  per 
stirpes,  and  that  the  successive  geoera- 
tioDB  of  "issue"  took  their  respective 
shares  by  substitution,  and  not  concur- 
rently, wo  that  grandchildren  and  great- 
grandchildren could  not  take  together  as 
a  class.   Robinson  v.  Sykes.  vol.  23,  p.  40 

9.  Bequest  to  A,  and  if  she  die  leaving 
issue,  to  transfer  it  among  such  issue, 
and  if  she  shall  die  leaving  no  issue, 
then  over.  Held,  that  the  issue  of  all 
generatioDS  participated  in  the  gift.  In 
re  James's  Trusts,  vol.  23,  p.  242 

10.  Gift  to  "issue"  after  the  death  of  a 
tenant  for  life,  held  to  include  issue  of 
every  degree.    Haddock  v.  Legg. 

vol.  25,  p.  581 

11.  Bequest  to  persons  for  life,  and  after 

VOL.  XXXVI— 8. 


their  deaths,  "unto  their  and  each  of 
their  issue,  and  the  survivor  or  the  sur- 
vivors of  them,  on  their  severally  attain- 
ing twenty-one,  in  equal  proportions."  On 
the  death  of  the  last  tenant  for  life,  there 
were  three  generations  of  issue  living. 
Held,  that  all  who  survived  and  attained 
twenty-one  participated  in  the  fund. 
Maddock  v.  Legg.  voi.  25,  p.  831 

12.  A  testator  gave  his  wife  a  power  of 
appointment  in  favour  of  "  his  children 
including  grandchildren  and  more  re- 
mote issue,  such  issue  coming  into  being 
in  the  lifetime  of  his  wife."  Held,  that, 
under  an  appointment  to  grandchildren, 
a  grandchild  born  after  the  decease  of 
the  testator's  widow  might  take.  Thomas 
V.  Lloyd.  vol.  25,  p.  620 

13.  A  testator  bequeathed  his  residue 
e^qually  to  his  five  cousins  who  should 
hfi  living  at  the  time  of  his  decease,  and 
to  the  "  issue"  of  such  of  them  as  should 
be  then  dead  leaving  issue,  share  and 
share  alike,  "such  issue  respectively, 
nevertheless,  taking  between  them  a 
parent's  share."  Held,  that  the  word 
"issue"  was  to  be  construed  "children," 
and  that  grandchildren  were  excluded. 
Smith  V.  Horrfall.  vol.  25,  p.  628 

(See  Maynard  v.  Wright. 

vol.  26,  p.  285) 

14.  Bequest  of  a  sum  of  stock  to  A.  for  life, 
and,  upon  his  death,  **  unto  and  amongst 
his  issue  male,"  with  a  gift  over,  on  the 
death  of  ji,  '*  without  leaving  issue  male." 
Held,  that  the  issue  male  claiming  through 
males  were  alone  entitled ;  that  the  sons 
of  the  daughters  of  A.  were  excluded, 
and  that  the  issue  male  took  per  capita. 
Lywood  V.  Kimber.  vol.  29,  p.  88 

15.  A.  B.  conveyed  freeholds  to  trustees 
and  their  heirs,  in  trust  for  his  wife 
during  widowhood,  and  afterwards  on 
trust  to  convey  and  divide  "  such  estate 
and  premises"  amongst  the  children  and 
the  issue  of  their  children  who  should  be 
then  living  as  tenants  in  common  (the 
issue  of  any  deceased  child  to  take  their 
parent's  share).  Held,  that  "issue" 
roust  be  read  children,  and  secondly, 
that  the  children  and  their  issue  took 
life  estates  only.    Tatham  v.  Vernon. 

vol.  29,  p.  604 
(See  Fairfield  v.  Bushell  vol.  82,  p.  158) 

16.  A  testator  gave  legacies  to  his  nieces, 
with  power  to  his  executors  to  settle 
them  on  his  nieces  for  life,  and  at  their 
deaths  for  the  benefit  of  their  ^  issues." 
He  also  gave  tbem  his  residue,  with  like 
power  to  settle  it  on  his  nieces  and  for 
the  benefit  of  "  their  respective  chil- 
dren," as  provided  with  respect  to  the 
legacies.  *  Held,  that  "issues,"  must  be 
construed  "children,"  and  that  the  chil- 
dren of  nieces  took,  to'  the  exclusion  of 
grandchildren     Baker  v.  Bauldon. 

vol.  81,  p.  209 
Q 
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17.  The  word  **  issue"  in  a  deed  construed 
*' children/'  in  regard  to  personalty. 
Marshall  v.  Baker,  vol.  SI,  p.  608 

18.  Devise  to  jt.  for  lifei  and  after  her 
decease  to  her ''  lawful  issue"  then  living 
and  the  "children"  of  such  of  them  as 
should  he  then  dead,  in  equal  shares,  the 
children  of  such  issue  to  take  their  **  pa- 
rent's share."  Held,  that  the  word 
'*  issue"  was  to  be  construed  "  children," 
and  that  the  children  of  J,  and  the  chil- 
dren of  A,'b  children  who  predeceased 
her  took  for  life  only.    Fairfield  v.  Rushell. 

vol.  32,  p.  158 

19.  A  testator  bequeathed  his  residuary 
personal  estate  to  his  nephew  and  niece 
equally,  and  after  their  respective  deaths, 
amongst  their  ''issue,"  if  there  should 
be  any  ''  children"  to  take  their  parents' 
share.  But  in  case  the  nephew  or  niece 
died  "without  issue,  or  leaving  such 
they  should  die  under  twenty-one  with- 
out issue,"  then  he  gave  his  or  her  share 
to  the  other  of  them  or  his  or  her  issue 
*'  if  he  or  she  be  then  dead  leaving  issue 
as  aforesaid."  The  niece  died  in  1811, 
leaving  issue ;  the  nephew  died  in  1862, 
leaving  no  issue.  Held,  that "  issue"  in 
the  first  part  of  the  will  meant  ''chil- 
dren," but  in  the  latter  part  "  issue  ge- 
nerally," and  that  on  the  death  of  the 
nephew,  all  the  issue  of  the  niece  then 
living  took  per  eapUa,    Re  Carrie* s  Will. 

vol.  32,  p.  426 


JEWISH   CHARITY. 
ISee  Cbaritablb  Bbqubst.] 

JOINT  AND  SEPARATE  ASSETS. 
[See  Partnxrship  (Windino-up).] 

# 

JOINT  LIABILITY. 

[See  Contribution,  Parties  (Absent), 
Service  of  Decree]. 

1.  A  testator  bequeathed  to  J.  a  legacy  in 
trust  for  B.  for  Ufe»  with  remainder  for 
her  children.  A,  and  the  three  other 
ezecuton  transferred  the  legacy  into  the 
names  of  ^.  and  B. ;  and  B.,  having  sur- 
vived J.,  sold  it,  and  applied  it  to  her 
own  use.  After  B.*b  death,  her  child 
filed  a  bill  against  the  representatives  of 
A,  alone»  to  make  tliem  responsible  for 
the  breach  of  trust.  Held,  that  the  other 
executors  and  the  representatives  of  B. 
were  necessary  parties.    Perrff  v.  Kwtt, 

vol.  4,  p.  179 

2.  A.  and  B.  were  obligors  in  a  joint  bond  : 
A.,  who  was  alleged  to  be  the  principal 
debtor,  died.  Held,  that  his  assets  were 
not  in  equity  liable  upon  the  bond,  but 
that  the  liability  siurvived  to  B.  Bich- 
ardsan  v.  Uorton.  vol.  6,  p.  185 


8.  In  a  suit  to  remedy  a  breach  of  trust,  it 
is  not,  since  the  New  Orders,  necessary 
to  make  every  party  participating  in  the 
breach  of  trust  party  to  tne  suit.  Ai' 
iomey-General  v.  Corporation  of  Leiee$ter» 

vol.  7,  p.  176 

(See  Perry  v.  Knoii.        vol.  5,  p.  293 

Allan  V.  Houlden,      vol.  6,  p.  148 

NorriM  v.  Wright,  vol.  14,  p.  310) 

4.  A  testator  devised  his  residuary  real  and 
personal  estate  to  A,  and  B.,  on  trusts  in 
which  B.  was  beneficially  interested.  B. 
received  part  of  the  assets  and  died.  Held. 
that  a  bill  could  not  be  maintained  by  the 
surviving  trustee  against  the  representa- 
tives of  B.  alone  to  recover  the  trust  fund 
received  by  him,  but  that  the  bill  ought 
to  seek  the  general  administration  of  the 
testator's  estate.   Chancellor  v.  Morecrtfi. 

vol.  11,  p.  262 

5.  Bond  by  three  obligors,  whereby  they 
bound  themselves  "jointly,"  and  their 
heirs,  &c.  "  respectively,"  to  pay,  which 
was  conditioned  to  be  void,  if  they  or 
either  of  them,  their  or  either  of  their 
heirs,  paid.  Held,  that  it  was  a  joint 
and  several  obligation,  and,  one  having 
died,  that  his  assets  were  liable.  TipjMu 
V.  Coatee,  vol.  18,  p.  401 

6.  Relief  may  be  had  for  a  breach  of  trust 
committed  by  two  trustees  against  one  in 
the  absence  of  the  representatives  of  the 
other.    Strong  v.  Strong,    vol.  18,  p.  408 

7.  A  trust  fund  settled  on  husband,  wife 
and  children  in  succession,  was  received 
by  the  husband,  and  lent  by  him  to  his 
brother.  A  bill  by  one  trustee  against 
the  other  trustee,  the  husband  and  wife, 
and  omitting  the  brother  and  children, 
held  sustainable,  and  a  decree  was  made 
against  the  husband,  reserving  all  righti 
against  the  brother  and  the  trustees. 
Hughes  V.  Key,  roL  20,  p.  395 

8.  Two  deceased  trustees  having  committed 
a  breach  of  trust  by  mortgaging,  instead 
of  selling  the  testator's  real  estate,  and 
accounts  of  the  estate  being  necenary, 
it  was  held  that,  notwithstanding  the 
32nd  General  Order  of  August^  1841 
(Ord.  vii.  2),  a  suit  could  not  be  main- 
tained to  charge  the  estate  of  one  trustee, 
and  take  the  accounts,  in  the  absence  of 
the  representative  of  the  other.  Devaynes 
V.  Robinson.  vol.  24,  p.  86 

9.  In  a  suit  to  make  a  trustee  liable  for  a 
part  of  the  trust  fund  which  was  not 
forthcoming,  he  stated  that  it  had  been 
received  by  the  tenants  for  life,  who  were 
dead.  Held,  that  their  peraonal  repre- 
sentatives were  necessary  prrties.  IFi/- 
liams  V.  Allen.  vol«  28,  p.  292 

JOINT  TENANCY. 

[See  Tenancy  in  CoMifON.] 

1.  Bequest  of  600/.  to  A,,  and  in  case  of 
her  death,  either  before  or  after  the  tea- 
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l«tar,  toderolve  to  her  child  or  children, 
or  in  the  event  of  their  being  also  dead 
at  her  decease,  to  B.  There  were  three 
children,  one  of  whom  only  survived. 
Held,  that  he  was  entitled  to  the  whole 
fund.     Cur  He  V,  Gould.        vol.  4,  p.  117 

2.  Bequest  **  to  ^.  and  B.  of  the  sum  of 
2Sl,  per  annum  each,  for  and  during  the 
term  of  their  natural  lives,  or  the  life  of 
the  longest  liver  of  them,  for  their  or  her 
own  absolute  use  and  benefit.*'  Held, 
that  on  the  death  of  A.^  her  annuity  sur- 
vived to  B.  for  her  life,    ffaiion  v.  Finch. 

vol.  4,  p.  186 

9.  A  testatrix  gave  unto  A.  and  B.  a  sum  in 
the  Long  Annuities,  to  be  equally  divided 
during  their  lives,  after  which  she  gave 
the  said  sum  to  C.  Held,  that  the  sur- 
vivor of  A,  and  B.  took  for  life.  JitDtr- 
moti  ▼.  Wallace.  vol.  6,  p.  142 

4.  A  sum  of  money  was  remitted  to  England, 
to  be  secured  for  the  benefit  of  a  married 
woman  and  her  children,  so  that  the  same 
might  not  come  to  the  hands  of  her  hus- 
band. Held,  that  they  took  as  joint 
tenants.     Buttard  v.  Saundere. 

vol.  7,  p.  92 

$.  Devise  to  trustees  and  their  heirs,  **  upon 
trust  for  the  use  and  benefit  of  "  A.,  B., 
and  C  (without  words  of  limitation). 
Held,  that  A.,  B.,  and  C.  took  as  joint 
tenants  in  foe.    Moore  v.  Cleghom, 

vol.  10,  p.  428 

fi.  A  testator  gave  his  real  and  personal 
estate  to  A.,  B.,  and  C.  as  tenants  in  com- 
mon. By  a  codicil  he  declared,  tha^  if 
any  of  the  devisees  should  die  in  his 
lifetime,  his  estate  and  interest  should 
"go  to  the  survivors  or  survivor  of  them, 
and  the  heirs,  executors,  administrators 
and  assigns  of  such  survivor."  A.  died 
in  the  testator's  lifetime.  Held,  that  B, 
and  C.  took  as  joint  tenants  the  share 
intended  for  J.    Leigh  v.  Motley. 

vol.  14,  p.  605 

7.  Where  a  testator  gives  property  to  a 
parent  and  his  children  timpUciter,  and 
he  has  children  then  in  ette,  the  parent 
and  children  take  together,  either  jointly 
or  in  common;  but  if  there  be  super- 
added  words  importing  a  settlement,  the 
parent  takes  for  life,  with  remainder  to  his 
children.  Matonv.  Clarke,  vol.  17,  p.  126 

8.  Bequest  "to  A.**  (who  was  enceinte  at 
the  time)  "and  her  children."  Held, 
that  A.  and  her  children  took  as  joint 
tenants,  and,  no  child  having  survived  the 
testator,  that  j^.was  absolutely  entitled  to 
the  legacy     Ibid. 

9.  Devise  of  "my  landed  estate  in  Weet^ 
morelamd,"  with  their  appurtenances,  and 
ail  allotments  of  common  now  inclosed, 
to  the  testator's  three  daughters,  **  to  be 
jointly  and  equally  enjoyed  or  divided  in 
case  of  marriage  of  any  of  them,  and 
they  or  the  survivor,  in  case  of  death, 
are  hereby  fully  authorized  to  dispose  of 


the  same  by  will  or  assignment"  Held, 
that  the  first  words  gave  the  fee,  and  the 
second  created  a  joint  tenancy,  and  that 
the  survivor  alone  had  power  to  devise. 

The  testator  gave  his  "  personal  estate, 
in  money  and  funds,"  to  his  three 
daughters  equally;  also  all  plate  and 
furniture,  to  be  shared  like  the  personal 
estate!  and  also  to  his  three  daughters 
all  his  books,  pictures,  &c.;  al&o  a  lease- 
hold house,  particularly  named.  Held, 
that  as  to  the  books  and  leasehold,  the 
daughters  were  joint  tenants.  Cookton  v. 
Bingham.  vol.  17,  p.  252 

10.  Under  a  devise  to  the  children  of  A. 
and  to  the  heirs  of  their  respective  bodies, 
the  children  take  as  joint  tenants  for  their 
lives,  with  several  inheritances  in  tail, 
but  under  a  devise  to  them  and  the  heirs 
of  their  bodies  respectively,  they  take  as 
tenants  in  common  in  tail.  In  re  Tiverton 
Market  Act,  E*  parte  Tanner. 

vol  20,  p.  874 

11.  A  devise  to  A.  and  B,  and  their  "  re- 
spective heirs,"  gives  to  them  a  joint 
tenancy  for  life  with  several  inheritances 
in  fee.     Ibid. 

12.  Distinction  between  a  devise  to  several 
persons  as  joint  tenants  and  a  gift  to 
them  as  tenants  in  common,  with  benefit 
of  survivorship.    Uaddeluy  v.  Adams, 

vol.  22,  p.  266 
IS.  Two  sisters  carried  on  business  as 
farmers.  They  had  a  joint  account  at 
their  bankers,  and  an  establishment  and 
purse  in  common.  They  invested  part 
of  their  money  in  the  purchase  of  Con- 
sols in  their  joint  names,  and  they  had  a 
balance  due  to  them  on  their  banking 
account,  besides  a  sum  due  to  them  from 
their  bankers  on  deposit  notes.  Held,  on 
the  death  of  one,  that  the  two  sisters 
were  joint  tenants  of  the  Consols,  and 
tenants  in  common  of  the  balance  and  of 
the  deposit  notes.    Bone  v.  Pollard. 

vol.  24,  p.  288 

14.  Where  both  a  parent  and  his  children 
are  objects  of  a  bequest  of  personalty, 
the  tendency  of  modem  decisions  is,  to 
construe  the  limitations  as  a  gift  to  the 
parent  for  life,  with  remainder  to  his 
children.     Audsley  v.  Horn, 

vol.  26,  p.  195 

15.  A  testator  gave  his  residue  to  his  three 
children  "for  their  natural  lives,  viz. 
they  to  have  the  interest  during  their 
natural  lives."  Held,  that  the  three 
children  took  during  their  joint  lives  and 
the  life  of  the  survivors  and  survivor. 
Neighbour  v.  Thurlow.  vol.  28,  p.  38 

HI.  Under  a  will,  C.  and  D.  were  entitled 
equally  to  a  sum  of  stock.  C,  the  exe- 
cutor, with  the  concurrence  of  D.,  trans- 
ferred it  into  tlie  joint  names  of  C  and 
Z>.  Held,  that  they  thereby  became  joint 
tenants.  Eames  v.  Godwin.    voL  81,  p.  25 

17.  Bequest  of  the  income  of  the  residue 
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equally  amongst  three  daughters  A,,  B, 
and  C,  "  during  the  term  of  their  na- 
tural lives  and  the  lives  of  the  survivors 
and  survivor  of  them  during  their  and 
her  natural  life/'  with  a  gift  over  "  after 
the  decease  of  the  survivor  of -them."  A, 
died.  Held,  that  B.  and  C.  were  entitled 
to  the  whole  income,  and  that  on  the 
death  of  either  of  these  two,  the  sur- 
vivor would  be  entitled  for  her  life  to  the 
whole  income.  Crantwick  v.  Pearson ; 
Pearson  ▼.  Cransmek,  vol.  31,  p.  624 

18.  The  several  receipt  by  joint  tenants 
of  a  portion  of  a  trust  fund  does  not 
destroy  the  joint  tenancy  as  to  the  re- 
mainder of  the  fund.    Leak  v.  MacdowalL 

vol.  82,  p.  28 

19.  A  testator  gave  the  residue  of  his  real 
and  personal  estate  to  his  nephews  and 
Bieces  living  at  his  death.  But  if  any 
should  be  then  dead,  their  offspring  were 
to  be  considered  to  stand  in  the  place  of 
their  parents  and  to  take  *'  the  same  be- 
nefit." Held,  that  though  the  nephews 
and  nieces  took  as  tenants  in  common, 
their  offspring  4ook  as  joint  tenants.  Ibid, 

20.  A  device. to  two  persons,  in  terms  im- 
porting  a  joint  tenancy,  is  not  changed 
into  a  tenancy  in  common  by  a  subse- 
quent gift  over  of  the  "  estate"  of  one  of 
them  upon  a  certain  contingency.  Ed' 
wardes  v.  Jonet.  vol.  33,  p.  348 

JUDGE. 

When  the  Lord  Chancellor  is  a  party 
to  a  suit,  the  bill  is  addressed  to  the 
King,  and  the  cause  is  heard  by  the 
Master  of  the  Rolls :  but  the  decree  is 
formally  and  technically  completed,  made 
final,  and  enrolled  as  the  decree  of  the 
King.  But  where  a  public  company,  in 
which  the  Lord  Chancellor  has  shares, 
are  suitors,  the  bill  cannot  properly  be 
addressed  to  the  Queen  in  Chancery. 
It  is  a  general  rule  that  no  one  ought  to 
^  he  a  judge  in  his  own  cause,  and  no  judge 
ought,  by  himself  or  his  deputy,  to  hear 
and  determine  a  cause,  or  make  an  order, 
or  do  any  judicial  act,  in  a  cause  in 
which  he  has  a  personal  interest;  but 
even  in  a  case  of  imputed  interest,  a 
judge  is  not  incapacitated  ^oin  making 
an  order,  if,  by  refusing  to  do  so,  justice 
would  be  denied.  The  Grand  Junction 
Canal  Company  v.  Dimes.      vol.  12,  p.  63 


JUDGMENT  CREDITOR. 

[See  Charoino  Order,  Elegit,  Fieri 
Facias,  Interest,  Order  of  Debts, 
pRioRiTT,  Registration'.] 

1.  A  court  of  equity  has  no  jurisdiction 
under  the  1  &  2  Fict.  c.  110,  s.  14,  to 
order  moneys  invested  in  the  name  of  the 
Accountant-General    to   stand    charged 


with  a  judgment  debt  recovered  at  law 
against  the  party  entitled  to  such  funds. 
Miks  V.  Presiand,  vol.  2,  p.  300 

2.  Whether  an  order  to  pay  money  into 
Court  to  the  credit  of  a  cause  is  an  order 
creating  a  charge  within  the  meaning  of 
the  1  &  2  Fict.  c.  110,  s.  18  ;  and  if  so, 
whether  a  taking  under  an  attachment 
for  contempt  woudd,  under  the  sixteenth 
section,  invalidate  a  charge  obtained  un- 
der the  thirteenth  section. 

This  Court  has  no  jurisdiction  to  order 
the  Master  of  the  Common  Pleas  to  va- 
cate a  memorandum  entered  under  the 
1  &  2  Fict.  €.  110,  of  an  order  of  this 
Court.    fVelis  v.  Gibbs.        vol.  3,  p.  8iM> 

3.  After  verdict  and  before  judgment  had 
heen  entered  up  the  Defendant  sold  his 
leaseholds  by  auction.  Held,  that  under 
the  1  &  2  Fiet.  c.  1 10,  the  Plaintiff  could 
not  levy  execution  on  the  purchase- 
money.    Brown  v.  Perroti,    vol.  4,  p.  685 

4.  A  creditor  recovered  a  judgment  in  this 
country,  and  obtained  a  charge  on  his 
debtor's  lands,  &c.,  under  the  1  &  2  Fiet. 
c.  110,  s.  13.  He  afterwards  arrested  the 
debtor  in  Jersey  upon  mesne  process  for 
the  same  debt  Held,  that  the  charge  on 
the  lands  here  was  not  thereby  forfeited 
under  the  sixteenth  section.  Honiditck  ▼. 
Odlins,  vol.  5,  p.  497 

5.  A  judgment  was  entered  up,  &c.  against 
Mr.  H,  under  a  warrant  of  attorney.  In 
the  judgment,  warrantof  attorney,  &e.,  he 
was  named  9V.  /f.,  bis  proper  name  being 
fV.  B,  H.  Held,  that  the  judgment  was 
\Bi\d.  Hotham  V,  Somerville.    vol.9,  p. 63 

6.  A  judgment  was  obtained  against  a 
party  under  a  warrant  of  attorney.  He 
afterwards  took  the  benefit  of  the  Insol- 
vent Debtors  Act.  Held,  that  the  judg- 
ment creditor  was  a  necessary  party  to 
the  conveyance  of  the  insolventVi  real 
estate  to  a  purchaser,  notwithstanding 
the  1  &  2  net.  c.  110,  s.  61.     Ibid. 

7.  A  power  of  sale  and  exchange  was  given 
to  trustees,  with  the  consent  of  the  tenant 
for  life.  Judgments  were  entered  up 
against  the  tenant  for  life.  Whether  the 
trustees  could  sell  without  the  concur, 
rence  of  the  judgment  creditors,  qnare. 
Lord  Leigh  v.  L*wd  Ashburion, 

vol.  1 1 ,  p.  470 

8.  After  twelve  months,  a  judgment  cre- 
ditor may  enforce  his  equitable  charge 
against  the  real  estate,  although  twelve 
months  have  not  elapsed  since  its  regis- 
tration. The  Derbyshire  and  StaffwdsMre, 
SfC.f  Railway  Company  v.  Bainbrigge, 

vol.  15,  p.  146 

9.  A  foreign  judgment  constitutes  but  a 
simple  contract  debt  Wilson  ▼.  Lady 
Dunsany.  vol.  18,  p.  278 

10.  A  judgment  creditor  ranking  after  a 
first  mortgagee,  but  prior  in  date  to  a 
further  charge,  and  to  other  judsroents, 
held  entitled  to  a  foreclosure,  although 
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all  the  mihtr  partiet  iasisted  on  a  lale. 
Ut99$r  ▼•  Bofle^  Yol.  21,  p.  659 

11.  The  rights  of  simple  contract  creditors 
of  an  aocestor,  as  against  the  descended 
esutes,  are  not  defeated  by  judgments 
entered  up  against  the  heir  for  his  per- 
•ona)  debts  before  suit.  KknderUy  v. 
Jtrwis,  vol.  22,  p.  1 

12.  Under  the  1  &  2  Viet.  c.  1 10,  a  judg- 
meut  order  for  costs  has  no  retrospective 
operation  as  against  purchasers,  &c., 
upon  a  minute  being  left  with  the  Master 
of  the  Common  Pleas.  Hargrtnte  v.  Hat', 
gravt,  vol.  23,  p.  484 

IS.  Judgment  creditors  of  mortgagees  who 
are  paid  off  need  not  now  concur  in  con- 
veyances of  the  mortgaged  land.  Greaves 
V.  mUon,  vol.  25,  p.  434 

14.  Whether  a  judgment  against  a  muni- 
cipal corporation  operates  as  an  equitable 
mortgage  on  its  lands,  the  Municipal 
Corporation  Act  forbidding  a  mortgage, 
except  with  the  assent  of  the  lords  of  the 
treasury,  qwtre,  Tke  May  or ,  ^.  of  Brecon 
V.  Seffmour,  vol.  26,  p.  548 

15.  A  judgment  creditor,  though  unable 
to  proceed  in  equity  to  obtain  the  benefit 
of  his  charge  before  the  expiration  of  a 
year  (1  &  2  Vict.  c.  110,  a.  13),  is,  never- 
ibelesa,  entitled  to  have  the  life  interest 
of  bis  debtor  in  lands  at  once  impounded 
for  his  protection.     Yeeeombe  v.  Landor, 

vol.  28.  p.  80 
Id.  J,  B.,  a  solicitor,  had  bought  up  an 
annuity  charged  on  the  estate  of  Lord 
JC.  Lord  K.*B  executor  filed  a  bill  against 
J.  B,  alone,  insisting  that  J.  B,  had  pur- 
chased it  as  the  solicitor  and  on  behalf 
of  Lord  K.  Held,  that  Lord  K:%  judg- 
ment creditors  were  not  necessary  par- 
ties to  the  suit.    Ford  v.  Tennant, 

ToJ.  29,  p.  452 

17.  A  r^stered  order  of  the  Court  of 
Probate  does  not  create  a  charge  on 
lands.  Bull  ▼.  Huteheut,    voL  32,  p.  615 

18.  A  judgment  creditor,  who  has  sued  out 
an  elegit  without  effect,  is  entitled  (inde- 
pendently of  the  statute  of  1  &  2  Viet.  c. 
110)  to  equitable  relief,  though  the  year 
firom  entering  up  the  judgment  has  not 
expired.  But  wnether  he  is  entitled  to 
relief  under  the  statute  as  regards  the 
leaseholds  of  the  judgment  debtor  which 
are  wearing  out,  quare.  But  the  Court 
will,  within  the  twelve  months,  interfere 
and  protect  the  property  charged  by  a 
judgment  from  destruction.  Partridge  r, 
Fortter,  vol.  34,  p.  1 


JURISDICTION. 

[&eCHARITT,FoRBiaNLAW,lNJUNCTIONy 

Jurisdiction  (Foreign  Country), 
Jurisdiction  (out  op  the),  Ques- 
tions of  Law  and  Fact,  Taxation.] 

I.  I  Inunction  granted  to  restrain  commis- 
pioDcrs,  though  their  act  gave  jurisdic-  - 


tion  to  the  quarter  sessions.    Birley  v. 

Coneiables  qf  Charlton,  vol.  3,  p.  499 

(Armitstead  v.  Durham,  vol.  11,  p.  556) 

2.  Bill  by  a  corporation,  to  have  a  lease  of 
the  corporation  property  delivered  up,  as 
void  under  the  Municipal  Corporation 
Act  (5  &  a  mil.  4,  c.  76)^  dismissed  with 
costs,  on  the  ground  that  the  objection 
was  legal,  and  that  the  question  of  its 
validity  ought  to  be  first  determined  at 
law.  The  Corporation  ^  Arundel  v. 
Holmes.  vol.  4,  p.  325 

3.  Cross  bill  by  the  lessee  to  have  an  inqui- 
sition finding  the  lease  collusive  quashed, 
and  delivered  up  to  be  cancelled,  as  being 
irregular  and  fraudulent,  dismissed  with 
costs,  on  the  ground  of  want  of  jurisdic- 
tion.    Ibid. 

4.  Pending  a  litigation  as  to  administration 
in  the  Ecclesiastical  Court,  a  bill  was 
filed  praying  a  receiver,  and  that,  upon 
the  administrator  being  appointed  and 
brought  before  the  Court,  the  rights  of 
the  parties  might  be  declared  and  the 
estate  administered,  a  demurrer  to  the 
latter  part  of  the  relief  was  allowed. 
The  Baron  de  Feucheres  v.  Dawes. 

vol.  5,  p.  110 

5.  In  cases  where  there  are  outstanding 
terms,  which  may  be  set  up  ia  defence  to 
the  action,  and  prevent  a  triaLof  the  real 
merits  of  the  case,  or  where  the  facts  are 
such,  and  of  a  nature  so  complicated, 
that  complete  and  efl'ectual  relief  can 
only  be  given  in  equity,  this  Court  will 
aflford  its  assistance,  and  will,  if  the  cir- 
cumstances require  it,  first  see  that  the 
legal  requisites  to  the  Plaintiff's  title  are 
established,  and  then  give  the  necessary 
relief;  but  this  must  be  upon  a  bill 
framed  for  the  purpose,  stating  the  diffi- 
culties, and  praying  the  assistance  of  the 
Court  to  remove  them.  The  cases  of 
dower  and  partition  are,  however,  ex- 
ceptions to  the  rule.  Strickland  v. 
Strickland.  vol.  6.  p.  77 

6.  Where  a  party  sought  in  this  Court  to 
recover  a  real  estate  on  the  ground  of  his 
interest  being  equitable,  but,  did  not  ask 
relief  against  any  impediment  to  a  trial 
at  law,  and  it  turned  out  at  the  hearing 
that  his  title  was  a  legal  title,  the  Court 
refused  to  retain  the  suit  to  enable  the 
Plaintiff  to  establish  his  right  at  law  by 
an  action  or  issue,  and  dismissed  the 
bill.     Ibid. 

7.  The  Crown,  in  consideration  of  the  past 
services  of  the  town,  the  situation  and 
importance  of  the  place,  the  injury  and 
damage  to  be  expected  from  the  king'a 
enemies,  from  the  current  of  water,  and 
from  the  traffic  on  the  bridges,  and  the 
ruin  likely  to  take  place,  if  the  means  of 
repairing  were  not  provided,  granted 
certain  tolls  to  the  corporation  of  Shrewt' 
bury,  to  be  applied  in  reparation  of  the 
bridges  and  walls,  without  yielding  anv 
account   or   reckoning  thereof.      Heidi 
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that  the  grant  was  not  made  to  the  cor- 
poration for  ita  own  benefit  only  as  a 
reward  for  prior  services :  that  it  was  the 
duty  of  the  corporation  to  apply  so  much 
of  the  receipts  as  might  be  required  for 
the  purposes  stated :  that  this  was  a  gift 
for  a  public  and  general  purpose  for  the 
benefit  of  the  town,  in  aid  of  a  general 
charge  or  burden  to  which  the  burgesses 
and  inhabitants  of  the  town  were  liable, 
and  that  it  was  a  gift  to  charitable  uses 
under  the  statute  of  Elizabeth,  and  was 
therefore  subject  to  the  jurisdiction  of 
this  Court.  The  Attorney-  General  v.  The 
Corporation  of  Shrewsbury,     vol.  6,  p.  220 

8.  The  Master  of  the  Rolls  has  jurisdic- 
tion to  direct  costs  which  have  been 
ordered  by  the  Lord  Chancellor  to  be  paid 
by  the  Defendant  to  the  Plaintiff*,  to  be 
set  off  against  costs  ordered  by  the  Mas- 
ter of  the  Rolls,  to  be  paid  by  the  Plain- 
tiff to  the  Defendant.  The  order  may 
be  obtained  on  motion,  and  the  notice  of 
motion  may  be  given  before  the  taxation. 
Cattell  V.  Simons,  vol.  6,  n.  304 

9.  No  equity  can  be  founded  on  an  allega- 
tion, that  a  court  legally  constituted  is 
not  properly  competent  to  decide  ques- 
tions within  its  jurisdiction  ;  and  where 
the  legislature  has  given  jurisdiction  to  a 
court  provided  by  the  act,  and  has  made 
its  decision  final,  if  any  inconvenience 
arises  from  the  legal  exercise  of  the 
Jurisdiction,  the  legislature  alone  can 
supply  a  remedy.  Th^  Bamsley  Canal 
Company  v.  TwiheU,  vol.  7,  p.  19 

10.  Jurisdiction  of  the  Court  of  Chancery 
to  moderate  the  amount  of  compen- 
sation awarded  by  the  town  coun- 
cil, on  wrong  principles,  to  a  corporate 
officer  under  the  Municipal  Corporation 
Act.  The  Attorney-General  v.  The  Cor- 
poration qf  Poole,  vol.  8,  p.  76 

11.  The  Court  assumes  that  an  order  of  an 
English  court  of  competent  jurisdiction 
proceeds  on  a  just  foundation,  and  will 
not  enter  into  the  consideration  of  the 
merits  of  it,  upon  an  ancillary  proceed- 
ing taken  here  to  enable  the  parties  to 
remove  fraudulent  impediments  created 
to  defeat  the  execution  of  the  order. 
Taylor  V.  Wyld,  vol.  8,  p.  159 

12.  A  canal  act  provided,  that  in  case  the 
company  and  the  coal  owner  could  not 
agree  as  to  the  amount  of  compensation 
for  the  coal  taken  for  the  purposes  of 
the  canal,  it  should  be  settled  by  a  iary 
summoned  by  the  commissioners,  whose 
verdict  was  "to  be  conclusive,  and 
should  not  be  retlioved,  by  certiorari  or 
other  process  whatever,  into  any  of  the 
courts  of  record  at  Westminster,  or  any 
other  court.**  A  bill  was  filed,  praying 
an  injunction  to  restrain  proceedings 
before  a  jury,  on  the  ground  that  the 
Defendant  was  entitled  to  no  compensa- 
tion, and  that  the  special  jurisoiction 
provided  by  the  act  was  not  so  constituted 


as  to  be  likely  to  come  to  a  just  conclu- 
sion. Held,  that  the  Plaintiffs  were  not 
entitled  to  an  injunction  if  the  Defendant 
was  entitled  to  any  compensation,  the 
amount  of  ^hich  had  to  be  ascertained ; 
but  whether  this  Court  bad  any  jurisdic- 
tion to  interfere  in  the  matter,  if  it  had 
clearly  appeared  that  the  Defendant  was 
entitled  to  no  compensation,  quare.  Tay- 
lor V.  Wyld,  vol.  8,  p.  159 

13.  The  whole  equity  jurisdiction  of  the 
Court  of  Exchequer,  including  that  re- 
lating to  the  revenue,  was  transferred  to 
this  Court  by  the  5  Hci,  c  5,  s.  1.  The 
Attorney-General  v.  The  Corporation  of 
London,  vol.  8,  p.  270 

14.  In  the  vacation,  the  Vice- Chancellor 
heard  a  motion  for  the  Master  of  the 
Rolls,  which  he  refused.  Held,  that  no 
application  for  the  same  purpose  coald 
afterwards  be  made  to  the  Master  of  tlie 
Rolls,  even  if  supported  on  different 
grounds  from  those  before  the  Vice-Chan- 
cellor.     Man  v.  Riekettt.  vol.9,  p.  4 

15.  The  Vice-Chancellor,  by  permission  of 
the  Lord  Chancellor,  granted  an  ii\juno>- 
tion  in  a  cause  attached  to  the  Rolls  Court. 
Held,  that  the  Master  of  the  Rolls  had 
no  authority  to  dissolve  it.  Paredes  v. 
Lizardi.  vol.  9,  p.  490 

16.  The  absence  of  a  remedy  for  a  supposed 
wrong,  in  another  place,  is  not  of  itself 
any  reason  for  this  Court  assuming  a 
jurisdiction  on  the  subject.  The  cAae 
must  be  such  as  to  bring  it  properly 
within  the  jurisdiction  of  this  Court,  on 
other  grounds.  Ryves  v.  The  Duke  qf 
Wellington.  vol.  9,  p.  679 

17.  The  Master  of  the  Rolls  has  no  juris- 
diction, in  a  Vice-chancellor's  cause,  to 
order  amendments,  made  under  an  ir- 
regular Rolls'  order,  to  be  taken  off  the 
file.    Edge  ▼.  Duke.  vol.  10,  p.  164 

18.  The  Master  of  the  Rolls  has  not  au- 
thority to  order  irregular  amendmeuts 
to  be  taken  off  the  file  in  ft  Vice-Chan- 
cellor's cause.    Fletcher  v.  Moore, 

vol.  11,  p.  617 

19.  Whether  the  Master  of  the  Rolls  has 
jurisdiction  to  enforce  the  orders  of  the 
Commissioners  for  the  sale  of  eDCttm- 
bered  estates  in  Ireland — queere.  In  re 
Scott,  Ex  parte  Barton.       vol.  12,  p.  861 

20.  The  Master  of  the  Rolls  restrained  the 
payment  of  a  dividend  declared  the  daff 
on  which  the  Hit  was  filed,  but  this  was  re- 
versed by  the  Lord  Chancellor.  Carlisle 
V.  South- Eastern  Railway,  vol.  IS,  p.  295 

21.  The  Plaintiff  demised  a  number  of 
small  leasehold  houses  to  the  Defendant, 
who  having  committed  a  forfeiture,  the 
Plaintiff  re-entered  and  determined  the 
lease.  The  Defendant  thereupon  dis- 
trained on  the  tenants,  and  prevented 
the  Plaintiff  taking  possession  and  re- 
pairing, and  the  Plaintiff  apprehended 
a  forfeiture.  Th6  Defendant  had  also, 
being  inaolvtot,  received  the  rent ;  and. 
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in  consequence  of  his  conduct,  the  pro- 
perty had  become  greatly  depreciated, 
and  aome  of  the  houses  had  been  aban- 
doned by  the  -tenants.  The  bill  prayed 
an  account  of  the  rents,  an  injunction  to 
restrain  the  Defendant  from  receiving 
the  rents  and  distraining,  and  that  the 
right  might  be  determined  under  the 
Court.  A  genera]  demurrer  was  allowed. 
/iUi*  V.  Fraser.  -vol.  15,  p.  215 

21  A  purchaser  under  an  order  in  lunacy 
paid  his  purchase-money,  in  the  manner 
directed  by  the  Lords  Commissioners  in 
Lunacy,  disregarding  a  charge  of  the 
Plaintiff  and  a  suit  to  enforce  it,  of 
which  he  had  notice.  The  amount  was 
principally  applied  in  payment  of  the 
costs  of  the  receiver  in  lunacy  relating 
to  the  sale,  &c.  Upon  a  bill  by  the 
Plaintiff  to  make  the  purchaser  liable  for 
not  seeing  to  the  due  application  of  the 
purchase- money,  the  Master  of  the  Rolls 
considered  himself  bound  by  the  order  in 
lunacy,  and,  as  having  no  jurisdiction  to 
slter  It,  retained  the  bill,  with  liberty  to 
the  Plaintiff  to  apply  in  lunacy  for  the 
discharge  or  variation  of  the  order. 
Norris  v.  Lord  Dudley  Stuart 

vol.  16,  p.  359 

23w  Where  notice  of  motion  is  irregularly 
given  before  the  Master  of  the  Rolls,  in 
a  Vice-Chancellor's  cause,  this  Court  has 
juijsdietioa  to  award  costs.  Yearsleg  v. 
Yearslejf,  voL  19,  p.  1 

24b  The  Master  of  the  Rolls  has  no  juris- 
diction under  the  6  jtim,  c.  18.  Meyrick 
V.  Lowes,  voL  28,  p.  449 

25.  A  creditor  who,  after  his  debtor's 
death,  obtaina  an  attachment  in  the  Lord 
Mayor's  Court  against  part  of  the  assets, 
gains  no  priority  over  the  fund  attached 
as  against  the  other  creditors  of  the  de- 
ceased. JUdhead  v.  Welton.  vol.  29,  p.  521 

26.  Where  a  shareholder  in  a  mining  com- 
pany on  the  cost-book  system  in  the 
Htannaries  was  being  sued  in  London,  and 
the  Vice- Warden  had  no  power  to  stay 
the  action :  Held  (the  company  having 
ceased  to  carry  on  business),  that  this 
was  a  proper  case  for  a  winding-up  order 
in  this  and  not  in  the  Stannaries  Court 
in  re  the  fFheal  Anne  Mining  Company, 

vol.  80,  p.  601 

27.  Whether  an  attachment  issued  out  of 
the  Lord  Mayor's  Court  of  moneys  of 
the  debtor  in  the  hands  of  persons  resi- 
dent out  of  the  city  is  effectual,  qu^tre. 
ffebtter  v.  Webster,  vol  81,  p.  398 


JURISDICTION  (FOREIGN 
COUNTRY). 

[See  Domicile,  Foreign  Law,  Injunc- 
tion (FoRBiflN  Court).] 

1.  A  foreign  soyeretgn  prince,  who  was  also 
an  English  peer,  was  made  a  Defendant 


to  a  suit,  and  served  with  a  letter  missive. 
The  Lord  Chancellor  refused  to  recall  it. 
The  Defendant  then  appeared,  and  filed 
a  demurrer  for  want  of  jurisdiction. 
Held,  first,  that  the  Lord  Chancellor  had 
not  decided  that  the  Defendant  was  liable 
to  the  jurisdiction  of  the  Court;  and 
secondly,  that  the  Defendant  had  not,  by 
appearing,  waived  any  defence  to  the 
bill.  The  Duke  rf  Brunswich  v.  The  King 
qf  Hanover.  vol.  6,  p.  I 

2.  Discussion  of  the  question  whether  a 
sovereign  prince  is  liable  to  the  jurisdic- 
tion of  the  courts  of  a  foreign  country, 
in  which  he  happens  to  be  resident,  and 
as  to  the  liability  to  suit  of  one  who 
unites  in  himself  the  characters  both  of 
an  independent  foreign  soverefgn  and  a 
subject.    Ibid. 

8.  A  sovereign  prince,  resident  in  the  do* 
minions  of  another,  is  ordinarily  exempt 
from  the  jurisdiction  of  the  courts  there. 
Ibid. 

4.  A  foreign  sovereign  may  sue  in  this 
country,  both  at  law  and  in  equity ;  and, 
if  he  sues  in  equity,  he  submits  himself 
to  the  jurisdiction,  and  a  cross  bill  may 
be  filed  against  him,  which  he  must  an- 
swer on  oath ;  but  a  foreign  sovereign 
does  not,  by  filing  a  bill  in  Chancery 
against  A.,  make  himself  liable  to  be 
sued  in  that  court  for  an  independent 
matter  by  B.    Ibid, 

6.  The  King  of  Hanoeer,  after  his  acces- 
sion, renewed  his  oath  of  allegiance  to 
the  Queen  of  England,  and  claimed  the 
rights  of  an  English  peer.  Held,  that  he 
was  exempt  from  the  jurisdiction  of  the 
English  courts  for  acts  done  by  him  as  a 
sovereign  prince,  but  was  liable  to  be 
sued  in  those  courts  in  respect  of  matters 
done  by  him  as  a  subject.  Held,  also, 
that  the  sovereign  character  prevailed 
where  the  acts  were  done  abroad,  and 
also  where  it  was  doubtful  in  which  of 
the  two  characters  they  had  been  done. 
Ibid. 

6.  This  Court  will  not  carry  into  effect  an 
interlocutory  decree  of  a  foreign  Court. 
Paul  v.  Roy.  vol.  15,  p.  438 

7.  Whether  the  proper  mode  of  enforcing  a 
foreign  judgment  is  not  by  action  at  law, 
quttre.     Ibid. 

8.  The  Plaintiffs  were  equitable  mortgagees 
of  the  shares  of  /.  H.  in  the  Wo<^ien 
Cloth  Company,  and  the  Dhobah  Com- 
pany were  general  creditors  of  /.  //. 
Both  companies  having  notice  of  the 
Plaintiffs'  rights,  the  Dhobah  Company 
commenced  proceedings  in  the  Lord 
Mayor's  Court,  and  attached  the  divi- 
dends on  the  shares  in  the  hands  of  the 
Woollen  Cloth  Company.  The  same 
solicitor  was  employed  for  both  compa- 
nies, and  two  persons  were  directors  in 
both  companies.  No  defence  was  made, 
and  the  Dhobah  Company  obtained  pay- 
ment.     Held,  first,  that  the   Plainciffs 
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could  not  recover  them  back  from  either 
company ;  but  secondly,  that  the  Dkobah 
Company  could  not  avail  themselves  of  a 
similar  attachment  in  the  Lord  Mayor's 
Court,  obtained  pending  this  suit ;  and 
thirdly,  that  the  Plaintms  were  entitled 
to  a  receiver  of  the  future  dividends. 
Anderson  v.  Kemihead,        vol.  16,  p.  329 

9.  Bill  by  an  English  shareholder  against  a 
Dutch  railway  company,  to  be  relieved 
against  a  forfeiture  of  shares,  dismissed 
with  costs,  the  undertaking  and  direction 
being  foreign,  and  there  being  a  decision 
in  the  Dutch  Courts  opposed  to  the 
PlaintifiTs  view.  Sudlow  v.  Dutch  Rhenish 
Railway  Company,  vol.  21,  p.  48 

10.  Extent  to  which  a  foreign  judgment  is 
impeachable,  when  the  judgment  cre- 
ditor seeks  to  enforce  in  this  country. 
Reimers  v.  Druee,  vol.  23,  p.  145 

11.  A  foreign  judgment,  sought  to  be  en- 
forced in  this  country,  is  impeachable  for 
error  apparent  on  the  face  of  it,  sufficient 
to  shew  that  such  judgment  ought  not  to 
have  been  pronounced.    Ibid, 

12.  The  reasons  attached  to  a  foreign  judg- 
ment  are  part  of  the  record,  and  is  to  be 
treated  as  an  integral  part  of  the  judg- 
ment.   Ibid. 

13.  As  to  the  jurisdiction  of  the  Court  of 
Chancery  to  interfere  in  questions  relat- 
ing to  immovable  property  abroad.  Nor- 
ris  V.  Chambres,  vol.  29,  p.  246 

14.  A  suit  between  parties  residing  here 
to  enforce  a  lien  on  immovable  property 
situate  out  of  the  jurisdiction  requires 
that  some  special  state  of  circumstances 
should  exist  in  order  to  enable  the  Court 
to  give  any  relief.    Ibid. 

15.  A  director  of  a  company ,  established 
in  England  to  work  some  Prussian  mines, 
bad  paid  a  large  sum  towards  the  pur- 
chase. The  vendor  annulled  the  con- 
tract, and  resold  the  mines  to  a  new 
company  with  notice.  A  bill,  by  the  re- 
presentative of  the  director,  to  establish 
a  lien  on  the  estate  for  the  advances,  was 

'  dismissed.    Ibid. 

16.  When  the  property  of  a  captive  prince 
is  taken  by  a  hostile  sovereign  power  in 
war,  no  court  of  justice  has  jurisdiction 
over  such  a  transaction.  77m  Ex-Raiah 
of  Coorg  {Veer  Rajundur  Wadeer)  v.  Fhe 
East  India  Company,  vol.  29,  p.  300 

17.  Right  to  relief  when  a  foreign  power 
takes  prisoner  a  private  individual,  an 
enemy,  and  while  so  holding  him,  obtains 

Sossession  of  documents  which  establish 
is  right  to  recover  a  debt  due  from  an- 
other to  him  in  his  private  capacity. 
Ibid, 

18.  A  foreign  attachment  can  only  affect 
moneys  for  which  the  debtor  himself 
could  maintain  an  action  at  the  time  of 
the  attachment     Ibid. 

19.  Atuchment  of  the  produce  of  the  sale 
of  a  commission  in  the  army,  in  the 
bands  of  the  army  agents,  held  ineffectual 


as  against  the  lien  and  right  of  set-off  of 
such  agents  and  as  against  a  prior  equit- 
able assignment.  The  Et-Rajah  rf  Coorg 
{Veer  Rajundur  Wadeer)  v.  Tho  East 
India  Company.  vol.  29,  p.  300 

20.  A  bill  was  filed  in  England  to  admi- 
nister the  trusts  of  a  Scotch  creditors' 
deed,  under  which  a  mining  concern  in 
Scotland  was  to  be  carried  on  by  a  trua^ 
tee.  All  the  parties,  except  the  Plaintiff, 
were  domiciled  in  Scotlandf  but  an  order 
had  been  obtained  to  serve  the  bill  there. 
The  Defendants  appeared,  and  demurred 
to  the  jurisdiction.  The  demurrer  was 
allowed  by  the  Master  of  the  Rolls,  and 
his  decision  was  affirmed  by  the  Lord 
Chancellor.     Cookney  v.  Anderson, 

vol.  31,  p.  452 


JURISDICTON  (OUT  OF  THE). 
[See  Service  out  of  the  Jurisdiction.] 

1.  Old  practice  of  praying  process  against 
parties  out  of  jurisdiction.  Munot  v.  De 
Tastet.  vol.  1 ,  p.  109 

2.  After  a  patentee  had  established  his 
patent  as  against  one  person  at  law,  he 
instituted  proceedings  for  an  infringe- 
ment against  another  in  equity.  The 
Court  granted  the  Defendant  an  issue  as 
to  the  novelty  of  the  invention,  but  re- 
fused it  as  to  the  sufficiency  of  the  spe- 
cification, holding  that  the  sufficiency  of 
the  specification  had  been  already  de- 
cided in  the  action  at  law,  a  decision  in 
which  this  court  so  far  as  it  was  matter 
of  law  not  depending  on  the  novelty  of 
the  invention,  concurred.  Bovili  v. 
Ooodier.  vol.  35,  p.  427 

(See  Dibbs  y,  Goren,       vol.  1,  p.  457) 


JURY. 

[See  IssuB  at  Law.] 

1.  Practice  as  to  praying  a  tale*  upon  the 
trial  of  an  issue  directed  by  the  Court  of 
Chancery.     Ellis  v.  Bouman. 

vol.  13,  p.  318 

2.  This  Court  will  not  send  a  question  to 
be  tried  by  a  jury,  unless  it  entertaina 
serious  doubt  on  the  matter.  Gray  t. 
Haig  ;  Haig  v.  Gray,  vol.  20,  p.  219 

8.  The  Court  will  not  send  to  be  tried  by  m, 
jury  a  question  which  is  supported  by- 
competent  evidence,  and  which,  if  un- 
true, could  have  been  disproved  by  evi- 
dence in  the  possession  of  one  party, 
who  has  taken  means  to  prevent  it  being 
made  available  for  the  determination  of 
the  question  by  the  Court.    Ibid, 

4.  The  Court  will  not,  before  the  hearing, 
direct  a  case  to  be  heard  before  a  jury 
under  the  21  &  22  Vict,  c.  27,  s.  2,  if  one 

.  party  opposes  it.     George  v.  Whitmoro, 

vol.  26,  p.  557 
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KING. 
[Sfe  Prerogative.] 

LACHES. 
[See  Delay,  Waiver.] 

LANCASTER  (PALATINE  COURT). 
[See  Palatine  Court.] 

LANDLORD  AND  TENANT. 

[See  Fixtures,  Lease,  Option  to  Pur- 
chase.] 

1.  Kin^  Chartes  the  Second,  by  letters  pa- 
tent, granted  some  property  in  fee,  sub- 
ject to  a  fee  farm  rent,  and  to  a  proviso 
of  re-entry,  in  case  a  decree  should  be 
made  at  the  suit  of  the  King  for  repair- 
ing the  property,  and  the  same  should  I 
afterwaros  remain  for  a  year  out  of  re- 
pair. The  Crown  afterwards  granted 
away  the  rent  Held,  that  the  proviso 
for  re-entry  could  not  be  exercised,  and 
that  it  therefore  formed  no  objection  to 
the  title  to  the  property.  Flower  v.  Har' 
topfh  vol.  6,  p.  476 

2.  An  old  tenant  from  year  to  year  of 
charily  land  had,  by  an  outlay  of  capital, 
&c.,  greatly  enhanced  its  value.  The 
old  tenant  and  A.  B»  were  both  willing 
to  uke  a  lease  at  a  rent  exceeding  the 
value;  but  the  rent  offered  by  A.  B,  was 
the  largest.  The  Court  held,  that,  not- 
withstanding the  fair  claims  of  the  old 
tenant,  the  benefit  to  the  charity  must  be 
regarded,  and  that  A.  B.*b  offer  ought  to 
be  accepted,  if  the  excess  of  the  rent 
offered  by  him  exceeded  the  amount  of 
compensation  to  which  the  tenant  was 
equiubly  entitled  on  being  turned  out. 
Tke  Attonuf-Oeneral  v.  Gains. 

vol.  11,  p.  68 
8.  Reference,  under  the  circumstances  di- 
rected, to  ascertain  whether  any  and  what 
compensation  ought  to  be  paid  to  an  out- 
going  tenant  from  year  to  year  for  his 
outlay  of  capital  on  charity  lands.  Jhid, 
ff.  The  Court  will  restrain  a  tenant  from 
pulling  down  a  house  and  building 
another  which  the  landlord  objects  to. 
Smyth  V.  Carter.  vol.  18,  p.  78 

6.  Under  a  contract  for  a  lease  of  a  mill,  to 
contain  "all  usual  and  necessary  cove- 
nants and  provisoes,"  and  particularly  a 
covenant  on  the  part  of  the  lessee  to 
keep  the  mill  in  good  tenantable  repair. 
Held,  that  the  lessee  was  not  entitled  to 
have  introduced  into  the  covenant  the 
words  '*  damages  by  fire  or  tempest  only 
excepted."     Sharp  v.  MilUgan. 

voL  28,  p.  419 

7.  Under  a  lease  of  a  farm,  the  tenant  was 
bound  to  keep  in  repair  the  buildings  to 
be  erected  thereon.  During  the  term, 
the  tenant,  with  the  permission  of  the 
landlord,  who  was  lord  of  the  manor, 
built  a  house  on  the  waste  adjoining  the 


farm,  and  he  enjoyed  it  with  the  farm. 
Held,  that  the  tenant  was  also  under  an 
obligation  to  keep  this  house  in  repair. 
White  V.  tVakley.  (No.  1.)   vol.  26,  p.  17 

LANDS  CLAUSES  ACT. 

[See  Lands  Clauses  Act  (Costs),  Rail- 
way.] 

1.  Trustees  of  an  under  lease  of  church 
property  authorized  to  take  steps  to  ob- 
tain compensation  for  their  tenant  right 
of  renewal,  in  an  act  to  make  a  new 
street,  pending  in  parliament,  and  which 
would  require  part  of  the  property.  Jones 
V.  Poweli.  vol.  4,  p.  96 

2.  A  canal  company  was  authorized  by  its 
Act,  to  purchase  the  coal,  which  the 
safety  of  the  canal  required  to  be  left 
unworked.  The  purchase  of  part  was 
delayed  many  years,  and  in  the  mean 
time  a  lease  had  been  granted  by  the 
coal  owner  to  a  coal  worker.  The  com- 
pany purchased  the  interest  of  the  owner. 
Held,  that  the  coal  worker  was  also  en- 
titled to  compensation.  The  Bameletf 
Canal  Company  v.  TwibeU.      vol.  7,  p.  19 

8.  A  landlord  entered  into  some  arrange- 
ment with  his  tenant  for  a  lease  for  eight 
years.  Afterwards,  a  railway  company, 
being  in  want  of  part  of  the  farm,  agreed 
with  the  landlord  for  its  purchase.  Sub- 
sequently to  this,  by  some  mistake,  the 
landlord,  on  the  same  day,  granted  a  lease 
of  the  whole  farm  to  the  tenant,  and  con- 
veyed a  part  of  it  to  the  company.  A 
question  also  arose,  under  the  agree- 
ment, whether  the  landlord  or  the  com- 
pany was  to  make  compensation  to  the 
tenant.  The  company  took  possession, 
and  the  tenant  brought  ejectment.  Held, 
under  these  circumstances,  that  the  com- 
pany could  maintain  a  suit  to  stay  the 
ejectment  and  ascertain  the  rights,  and 
an  inquiry  was  directed.  The  Norwich 
Railway  Company  v.  Wodehouee, 

vol.  11,  p.  882 
4.  Some  property  was  mortgaged  to  the 
PUintiffs,  who  were  not  bound  to  receive 
their  money  until  a  future  day.  A  rail- 
way company,  with  knowledge,  treated 
with  the  mortgagor  alone,  and,  not  agree- 
ing, paid  into  Court,  to  the  credit  of  the 
mortgagor,  the  amount  of  compensation, 
but  made  no  provision  for  the  compensa- 
tion to  the  mortgagees  under  the  8  fir  9 
.  Fict.  c  18,  s.  114.  The  company  then 
took  possession,  and  commenced  pulling 
down  the  building.  The  Court  restrained 
the  company  from  proceeding,  until  the 
value  of  the  mortgagees*  interests  had 
been  ascertained  and  paid  or  secured. 
Rmken  v.  The  East  and  West  India  Doeke 
and  Birmingham  Junction  Railway  Com" 
pany.  vol.  1 2,  p.  298 

5.  Under  an  inclosure  act,  some  lands 
were  allotted  to  a  rector,  who  had  a 
power  of  selling  to  pay  the  expenses. 
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Under  a  railway  act,  compensation  was 
made  in  respect  of  other  lands  of  the 
rectory  and  paid  into  Court  The  Court 
sanctioned  the  application  of  the  money 
in  Court  to  the  payment  of  the  expenses 
of  the  inclosure.  Ex  parte  Lockwood, 
Ih  re  The  Orford,  IVoreeeier,  4^.  Railway 
Company,  vol.  14»  p.  158 

6.  A  railway  company,  under  pressure,  paid 
the  purchase-money  for  lands  bought  of 
a  corporation  to  the  vendors,  instead  of 
paying  it  into  Court  under  the  8  &  9 
Fiet.  c.  18,  s.  69.  Upon  a  bill  filed  by 
the  former,  the  latter  were,  on  motion, 
ordered  to  pay  into  Court  the  purchase- 
money  in  their  hands  for  the  purpose  of 
interim  protection.  The  London  and 
North'  Western  Railway  Company  v.  The 
Corporation  of  Laneaiter.      vol.  15,  p.  22 

7.  In  1845  a  landowner  received,  under  au 
arbitration,  compensation  for  the  land, 
and  "  in  respect  of  damages  which  might 
be  sustained  by  reason  of  making  a  rail- 
way." Held,  that  he  was  not  precluded 
from  insisting  on  a  further  compensation 
for  future  unforeseen  damages  subse* 
quently  sustained.  Lancashire  and  Tork* 
ehire  Railway  Company  v.  Evans, 

vol.  15.  p.  S22 

8.  A  railway  Act  passed  in  1844,  under 
which  lands  were  taken.  Afterwards,  in 
1845,  the  Lands  Clauses  Act  passed ; 
and  in  1847  a  second  railway  act  was 
passed  extending  the  first.  Held,  that 
the  Lands  Clauses  Act  applied  to  the 
whole  undertaking,  became  consolidated 
both  with  the  Act  of  1844  and  1847, 
and  that  the  owner  of  lands  taken  under 
the  first  Act  of  1844  became  entitled  to 
the  benefit  of  its  provisions.    Jbid, 

0.  There  is  no  equity  arising  from  the  pro- 
visions of  the  68tb  section  of  the  Lands 
Clauses  Consolidation  Act,  to  restrain  a 
party  alleging  himself  to  be  *'  injuriously 
affected"  from  recovering  compensation 
by  an  arbitration  or  a  jury,  in  the  manner 
thereby  prescribed,  and  the  balance  of 
authority  is  against  the  principle  of  the 
decision  of  Lard  Cottenham  in  the  Lon- 
don and  North-  Western  Railway  Company 
▼.  Smith,    Ibid. 

10.  In  1848  a  landowner  gave  a  railway 
company  notice  for  a  jury  to  assess  da- 
mages ;  which  he  alleged  he  had  suffered. 
In  1849  he  made  a  claim  for  further  sub- 
sequent damages  *,  and  in  1850,  gave  no- 
tice for  an  arbitrator  to  assess  the  whole 
damages.  Held,  that  this  was  not  irregu- 
lar, and  that  the  first  nodce  had  not  ex- 
hausted all  the  statutory  powers.    Ibid, 

11.  A  bill  by  a  company  against  an  in. 
dividual  claiming  to  be  injuriously  af. 
fected  under  the  68th  section  or  the 
Lands  Clauses  Act  was  dismissed,  with 
liberty  to  the  Defendant  to  apply  for  the 
costs,  if  he  should  establish  his  right  to 
compensation.  The  parties  proceeded 
by  arbitration,  but  neither  took  up  the 


award.  Upon  motion  by  the  Defendant 
that  the  company  might  pay  the  costs 
or  be  compelled  to  take  up  the  award: 
Held,  as  to  the  first,  that  the  Defendant 
was  premature,  no  award  having  been 
made ;  and,  as  to  the  second,  that  the 
Court  had  no  jurisdiction.  Sutton  Bar-' 
hour  Company  v.  Hitchens,  vol.  16,  p.  381 

12.  The  application  of  the  purchase -money 
of  land  taken  by  a  railway  company  to 
the  redemption  of  land  tax,  is  a  re-invest- 
ment within  the  Lands  Clauses  Consoli- 
dation Act,  and  the  costs  of  it  are  charge- 
able on  the  company  under  the  80th  sec- 
tion. In  re  The  London^  Brighton  and 
South  Coast  Railway  Company, 

voL  18,  p.  008 

13.  Inalienable  estates  tail  are  within  the 
7th  section  of  the  Lands  Clauses  Conso- 
lidation Act  (8  &  9  f^ct.  c  18), and  may, 
under  that  statute,  be  conveyed  by  the 
tenant  in  tail  in  possession ;  but  that 
statute  does  not  extend  to  the  Crown, 
for  the  King,  not  being  specially  named 
therein,  the  rights  of  the  Crown  are  un- 
affected thereby.  Ex  parte  The  Earl  of 
Abergavenny,  vol.  19,  p.  153 

14.  A  canal  company  had,  under  their  act, 
compulsory  powers  of  taking  land.  In 
1797  they  took  the  lands  of  an  infant, 
and  the  value  was  assessed  by  the  com- 
missioners. The  proceedings,  however, 
were  informal  and  not  binding  on  the 
parties,  but  a  rent  had  been  paid  by  the 
company.  The  representatives  of  the  in- 
fant threatened,  in  1857,  to  eject  the 
company.  The  Court  held,  that  though 
the  company  was  not  entitled  to  a  con- 
veyance on  the  ground  of  the  adoption 
and  long  acquiescence  in  the  award,  still, 
whether  the  compulsory  powers  had  ex- 
pired or  not,  the  company  were  entitled 
to  take  the  lands,  upon  payment  of  a 
proper  compensation.  The  Somerset  Coal 
Canal  Company  v.  Hareourt,  voL24,  p.  57 1 

(See  The  Duke  tf  bearfort  v.  Patrick^ 
17  Beav,  60.) 

15.  A  railway  company  took  some  lands 
belonging  to  an  ecclesiastical  corporation, 
which  at  the  time  was  let  on  lease,  and  a 
large  sum  was  awarded  as  a  compensa- 
tion, on  the  principle  of  the  lessee  con- 
tinuing to  pay  the  rent  reserved  by  his 
lease.  The  land  being  valuable  for 
building  purposes,  and  it  being  the  cus- 
tom of  the  corporation  to  make  it  avail- 
able, by  accepting  surrenders  and  re- 
granting  building  leases  at  a  great  ad- 
vance  of  rent,  the  Court,  on  the  evidence. 
Held,  that  the  corporation  was  entitled 
to  the  dividends  on  the  compensation 
money,  in  addition  to  the  rent  during 
the  terra  granted  by  the  lease.  Re  the 
Dean  and  Chapter  rf  Westminster:  Re 
The  Hampstead  Junction  Railway  Com- 
pany, vol.  26,  p.  214 

16.  Where  an  Act  of  Parliament  autho* 
rizes  the  construction  of  a  railway  over 
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the  land  of  another,  upon  making  com- 
pensation, and  the  railway  is  made  with- 
out authority  from  the  owner  of  the  land, 
but  18  afterwards  used  fi>r  fifteen  years, 
with  his  knowledge,  he  will  not  be  per- 
mitted to  interfere  with  the  possession. 
All  he  is  entitled  to  is  to  have  the  com- 
pensation assessed  and  paid.  Mold  v. 
Wkeatcrrfi,  vol.  27,  p.  510 

17.  An  engine-house  was  erected  on  the 
lands  of  another  for  working  a  railway. 
The  railway  was  authorized  by  an  Act 
of  Parliament,  but  the  erection  of  the 
engine- bouse  was  not.  Held,  that  after 
an  acouiescence  on  the  one  hand,  and 
an  undisturbed  enjoyment  on  the  other 
for  several  years,  the  possession  would 
not  be  disturbed,  but  that  a  proper  com- 
pensation  must  be  assessed  and  paid. 

Jhid. 

18.  If  a  man  stands  by  and  allows  another 
to  erect  a  building  on  his  ground,  and 
he  afterwards  agrees  as  to  the  rent  to  be 
paid  for  it,  neither  the  owner  of  the  land 
nor  any  person  claiming  under  him  can 
dispute  the  right  of  the  builder  to  use 
the  land.    Ibid, 

19.  Persons  acquiring  interest  in  lands 
over  which  a  railway  is  in  operation  at 
a  rent,  are  bound  to  inquire  as  to  the 
nature  of  the  holding.    Ibid. 

20.  A  railway  company  proposed  taking 
a  part  of  the  garden  attached  to  a 
dwelling-house,  thereby  cutting  off  the 
end  of  the  garden  and  the  summer-house. 
Held,  that,  under  the  92nd  section  of  the 
Lands  Clauses  Consolidation  Act,  they 
were  bound  to  take  the  whole  property. 
C«/r  V.  The  WeH  London  and  Cryttal 
Paiaee  Railway  Company,   vol  27,  p.  242 

21.  The  word  ** house"  in  the  92nd  sec- 
tion of  the  Lands  Clauses  Consolidation 
Act,  1845,  comprises  everything  which 
would  pass  by  that  word  in  a  convey- 
ance. King  V.  The  Wycombe  Railway 
Company,  vol.  28,  p.  104 

22.  A  property  consisted  of  a  house  and 
stables,  &C.,  with  a  garden,  pleasure 
grounds  and  orchard,  standing  on  one 
and  a  quarter  acres  of  ground.  A  rail- 
way company  proposed  to  take  a  part  of 
Che  orchard  and  a  comer  of  the  garden. 
Held,  that  they  were  bound  to  take  the 
whole.    Ibid, 

23.  A  railway  company  having  given  no- 
tice to  take  a  part  of  a  property,  and 
being  required  to  take  the  whole,  may 
abandon  their  notice  and  refuse  to  take 
any  parti    IMd, 

24.  The  Plaintiffs  had  erected  and  covered 
in  three  new  houses;  but  while  they 
were  in  an  unfinished  state,  a  railway 
company  required  a  portion  of  the  land 
intended  to  be  attached  to  them  as  gar- 
dens. Held,  under  the  92nd  section  of 
the  Lands  Clauses  Act  (8  5c  9  Vki,  c. 
18),  that  the  company  was  bound  to 
purchase  the  whole  of  the  property ;  al- 


though the  houses  had  never  been  com- 
pleted, and  had  fiiUen  into  a  state  of 
great  dilapidation.  Alexander  v.  The 
Crystal  Paiaee  Railway  Company, 

vol.  80,  p.  556 

25.  An  existing  railway  company  was  au- 
thorized by  an  act  to  make  some  exten- 
sions and  new  works  on  their  line,  and, 
*'  for  the  purposes  of  the  works  by  Oie 
act  authorized  and  the  general  purposes 
of  their  undertaking,"  the  company 
might  raise,  by  the  creation  of  new 
shares,  anv  sum  not  exceeding  100,000^ 
The  Lands  Clauses  Consolidation  Act, 
1845,  was  incorporated  in  the  special 
act,  "  save  so  far  as  the  clauses  and  pro- 
visions thereof  respectively  were  ex- 
pressly varied  or  excepted  bv  this  act*' 
Held,  that  the  16th  section  of  the  Lands 
Clauses  Act  (8  &  9  f^iet,  c.  18),  which 
requires  the  whole  capital  to  be  sub- 
scribed before  the  compulsory  powers  of 
taking  land  is  put  in  force,  was  inap- 
plicable to  the  new  act.  Weld  v.  TIte 
South'  Wtttem  Railway  Company. 

vol.  32,  p.  340 

26.  A  person  held  under  the  same  lease, 
a  piece  of  ground  on  the  south  side  of  a 
public  road,  on  which  his  house  and 
garden  were  situate,  and  a  corresponding 
piece  of  ground  of  equal  width  on  the 
north  side,  on  which  he  was  prohibited 
from  building,  but  it  was  used  for  the 
purposes  of  recreation  and  pleasure.  A 
railway  company  were  desirous  of  taking 
the  north  piece  only.  The  Court  re- 
fused, on  motion,  to  compel  them  to  take 
both,  as  being  parts  of  a  "  house"  within 
the  92nd  section  of  the  Lands  Clauses 
Consolidation  Act.  Fergution  v.  The 
London  and  Brighton  Railway  Company. 

vol.  83,  p.  103 

27.  Where  a  railway  company  takes  lands 
forming  part  of  a  "house"  within  the 
92nd  section  of  8  &  9  Viet.  c.  18,  the 
owner  can  compel  the  company  to  take 
the  whole  of  the  other  property  com- 
prised in  the  word  **  bouse,''  but  not  a 
portion  only  of  it  PuiUng  v.  The  Lon- 
don, (^aiham  and  Doeer  Railway  Company. 

vol.  83,  p.  644 

28.  In  July,  1862,  the  corporation  of  Lon- 
don obtained  parliamentary  powers  for 
taking  the  Plaintiff''s  land  for  public 
purposes.  But,  prior  thereto  (June, 
1862),  the  corporation  had  contracted  to 
sell  these  lands  to  another  company,  not 
then  empowered  to  purchase  them.  The 
Court  held  that  the  corporation  had  so 
fettered  their  Judgment  and  discretion, 
by  contracting  to  sell  that  which  they 
had  no  power  to  purchase,  and  that,  to  a 
company  not  then  authorized  to  buy 
them,  that  the  Plaintiff  was  entitled  to 
an  injunction  to  restrain  the  corporation 
from  uking  more  of  his  land  than  they 
bond  Jlde  req uired.  A fter  this,  another  act 

I      passed  in  1864,  which,  after  referring  to 
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the  contract  of  1862,  provided,  that  that 
act  should  not  prejudice  the  right  of  the 
company  under  that  afpreemcnt,  but  that 
the  covenant!  thereof  should  be  aa  ap- 
plicable to  the  said  land,  if  purchased 
under  the  powers  of  this  act,  as  they 
would  have  been  if  they  had  been  pur- 
chased under  the  act  of  1862.  Held,  by 
the  Master  of  the  Rolls,  that  the  last  act 
removed  the  objection  to  the  agreement, 
and  amounted  to  a  declaratory  enactment 
as  to  its  validity,  and  that,  consequently, 
the  Plaintiff  was  not  entitled  to  an  in- 
junction. The  decision  was  affirmed, 
Lord  Justice  Turner  dUtentiente,  Gal- 
hwai^  V.  The  Corporation  ^  London. 

vol.  34,  p.  203 

LANEKS  CLAUSES  ACT  (COSTS). 
[See  Petition  (Costs).] 

1.  Under  an  act  of  parliament,  a  corpora- 
tion took  lands  for  public  purposes.  The 
act  empowered  the  Court  to  order  the 
costs,  charges,  and  expenses  of  re-invest- 
ing the  compensation-money  to  be  paid 
by  the  corporation.  On  a  fourth  ap- 
plication, to  re-invest  the  residue  amount- 
ing to  63/.,  Held,  that  the  proceeding 
was  not  so  vexatious  as  to  disentitle  the 
party  to  the  costs.  /«  re  The  Merchant 
Tailors*  Company,  vol.  10,  p.  485 

2.  A  railway  company  took  lands,  the  sub- 
ject of  an  administration  suit,  and  in 
which  infants  and  married  women  were 
interested,  and  a  reference  was  made 
to  the  Master  in  the  cause,  to  ascertain 
what  course  was  the  most  beneficial  for 
the  parties  under  disability.  The  com- 
pany was  directed  to  pay  all  the  costs, 
charges,  and  expenses  of  the  petition 
and  reference.    Picard  v.  Mitchell, 

vol.  12,  p.  486 
8.  As  to  what  amounts  to  a  "  wilful  re- 
fusal," within  the  Lands  Clauses  Con- 
solidation   Act.      In    re    The    Windsor^ 
Stainei,  and  South-  Western  Railway  Act, 

vol.  12,  p.  522 

4.  A,  waa  tenant  of  a  copyhold,  in  trust 
for  B.  A,  died,  leaving  an  infant  heir ; 
B,  sold  a  part  of  the  property  to  a  rail- 
way company.  Held,  that  the  company 
were  not,  under  the  82nd  section  of  the 
Lands  Clauses  Consolidation  Act,  liable 
to  pay  the  costs  of  proceedings  under 
the  Trustee  Act,  to  obtain  a  conveyance 
from  the  infant.  Re  the  South  Wales 
Railway  Company,  vol.  14,  p.  418 

5.  The  purchase- money  for  settled  lands 
taken  by  a  railway  was  paid  into  Court, 
and  after  a  contract  had  been  entered 
into  for  laying  it  out  in  land,  a  petition 
was  presented  for  its  temporary  invest- 
ment in  the  funds.  Held,  that  the  pro- 
ceeding was  not  vexatious  and  that  the 
company  ought  to  pay  the  costs.  Re 
The  Liverpool,  Jfe,  Railway, 

vol  17>p.  892 


6.  The  costs  of  payment  out  of  Court  of 
money  paid  in,  under  tbe  67th  section 
of  the  sUt.  4  Geo,  4,  c.  64  (Gaol  Act), 
being  the  purchase-money  of  lands  taken 
by  justices  of  tbe  peace  under  the  45th 
and  46th  sections  of  the  same  act,  were 
ordered  to  be  paid  by  the  corporation  of 
a  borough,  wtio,  under  the  Municipal 
Corporation  Act,  represented  the  justices 
by  whom  the  lauds  were  taken.  /»  re 
Justices  of  Coventry,  vol.  19,  p.  158 

7.  A  railway  company  was  bound  to  pay 
the  costs  of  the  infant  devisee,  where  a 
question  of  conversion  arose.  In  re  the 
Manchester  and  Southport  Railway  Com^ 
pany,  vol.  19,  p.  365 

8.  Promoters  are  liable  to  pay  the  costs 
incurred  by  the  application  of  the  pur- 
chase-money in  purchasing  a  lessee* s  tnte^ 
rest,  but  not  those  of  paying  off  an  incum- 
brance on  other  parts  of  the  estate  of  the 
owner.    Ex  parte  Corporation  rf  Shiffield, 

vol.  21,  p.  162 

9.  Moneys  paid  into  Court  by  two  com- 
panics,  under  the  Lands  Clauses  Con- 
solidation Act,  ordered  to  be  paid  out  on 
one  petition,  and  the  costs  to  be  appor- 
tioned between  the  companies.    Jbld, 

10.  The  Court  of  Chancery  (adopting  the 
practice  of  the  Court  of  Exchequer) 
gave  costs  in  the  case  of  lands  compul- 
sorily  taken  under  an  act  of  parliament, 
beyond  those  expressly  authorized  by  the 
act,  and  contrary  to  the  practice  of  this 
Court  in  such  cases.    Jn  re  Robertson, 

vol.  23.  p.  433 

11.  The  trustees  of  two  charities,  being 
identical,  purchased  one  estate  on  bebalf 
of  the  two  charities,  out  of  two  sums  of 
money  paid  into  Court  by  two  distinct 
railway  companies  for  parts  of  the 
charity  lands  taken  separately  by  them. 
The  proceedings  to  complete  and  appor- 
tion the  estate  were  consolidated.  Held, 
that  the  costs  of  the  joint  proceedings 
were  payable  by  the  railway  companies 
equally,  and  not  in  proportion  to  the 
values.  The  London  and  Brighton  Rail- 
way  Company  v.  Ths  Shropshire  Union 
Railway  Company,  vol.  23,  p.  605 

12.  An  act,  enabling  a  public  body  to  take 
lands  compulsorily,  directed  that  in  cases 
of  disability,  the  purchase- money  should 
be  paid  into  Court  and  laid  out  in  the 
purchase  of  other  hereditaments,  and 
that  in  the  meantime  it  should  be  in- 
vested in  Consols  and  the  dividends  paid 
to  the  persons  entitled.  The  act  autho- 
rized the  Court  to  order  *'  the  expenses 
of  all  purchases  from  time  to  time  to  be 
made  m  pursuance  of  the  act"  to  be  paid 
by  the  public  body.  Held,  that  the  costs 
of  the  interim  investment  in  Consols, 
and  of  the  order  to  pay  the  dividends 
to  the  tenant  for  life,  must  be  borne 
by  the  fund,  and  not  by  the  public  body. 
In  re  Gould,  vol.  24,  p.  442 

13.  In  a  transferred  Exchequer  casCi  the 
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Court  was  oilly  authorised  by  the  act  to  | 
order  the  costs  of  re-investment  of  the 
purchase-money  of  lands  compuUorily 
taken  by  a  corporation.  Parties  having 
become  absolutely  entitled,  applied  for 
payment  to  them  out  of  Court  of  the 
money,  instead  of  re-investing  it.  Held, 
that  the  corporation  must  pay  the  costs. 
In  rt  The  Tiverton  Market  Act,    (No.  2.) 

vol.  26,  p.  289 
lib  Upon  a  petition  presented  by  the  tenant 
for  life,  for  the  re-investment  in  land  of 
the  compensation-money  paid  for  lands 
taken  by  a  railway  company,  the  re- 
maindermen and  trustees,  if  thev  ap- 
prove, ought  to  join  in  the  petition  or 
abstain  from  appearing  at  the  hearing. 
Wilten  V.  Foster,  Re  The  Lancashire  and 
Yorkghire  iZailicay  Company. 

vol.  26,  p.  898 

15.  Coats  of  remaindermen  and  trustees, 
who  appeared  as  respondents  upon  a  pe- 
tition presented  both  under  the  Lands 
Clauses  Acts  and  in  a  suit  for  re- invest- 
ment in  land,  disallowed.     Jbid, 

16.  A  railway,  having  severed  the  arable 
lands  from  the  farm  buildings:  Held, 
that  the  compensation-money  might  be 
applied y  under  the  Lands  Clauses  Act,  in 
the  erection  of  new  farm  buildings ;  but 
that  the  company  were  not  bound  to  pay 
the  costs  of  obtaining  the  necessary 
orders  for  that  purpose.  Re  the  Oxford, 
^.  Railway  Company.         vol.  27,  p.  571 

17.  A  railway  company  took,  compulsoril^ » 
land,  which  was  the  subject  of  an  admi- 
nistration   suit.      Several    proceedings 
were  taken,  and  applications  made  in  the 
suit,  with  reference  to  the  sale  to  the 
company,  to  which  the  company  were  not 
parties.    On  an  application  to  transfer 
the  purchase- money  to  the  credit  of  the 
cause.    Held,    that    the    company  was 
bound  to  pay  the  costs  of  all  parties  of 
obtaining  the  several  orders  in  the  suit, 
including  all  reasonable  charges  and  ex- 
penses incident  thereto,  and  of  the  appli- 
cation to  transfer  the  fund  into  the  suit. 
Henniker  v.  Chafy.    Re  The  Manchester 
and  Leeds  Railway.  vol.  28,  p.  621 

18.  Under  the  Lands  Clauses  Consolidation 
Act,  a  company  was  held  not  liable  to 
pay  the  costs  of  a  mortgagee,  served  with 
a  petition  which  prayeid  payment  to  him 
out  of  Court  of  the  compensation-money. 
Re  Hatjletd^s  Estate ;  Rs  The  Leeds  Water- 
works  Acts,  1852,  1856.       vol.  29,  p.  870 

19.  Property,  the  subject  of  a  suit,  being 
interfered  with  by  a  public  company,  the 
compensation  was  paid  into  Court. 
Upon  a  petition  to  transfer  the  fund  into 
the  cause,  and  to  accumulate  the  divi- 
dends, the  parties  to  the  suit  were  served. 
Held,  that,  under  the  Lands  Clauses 
Act,  the  company  was  only  bound  to  pay 
the  costs  of  the  Petitioner  and  the  costs 
of  serving  the  Respondents,  but  not  the 


costs  of  their  appearance.  !^ney  v. 
Witmer.  (No.  2.)  In  re  The  Clay  Cross 
Waterworks  Act,  1856.       vol.  81,  p.  888 

20.  Upon  an  application  by  a  tenant  for 
life  to  pay  to  a  mortgagee  the  amount  of 
compensation  -  money  which  was  in 
Court.  Held,  that  the  company  was  not 
bound  to  pay  the  mortgagee's  costs  of 
sppearing.  Re  Ha^Ufs  Estate.  (No. 
2.)  vol.  82.  p.  252 

21.  When  parts  of  an  estate  are  taken  by 
several  railway  companies,  and  the  united 
compensation-moneys  are  invested  in 
one  purchase,  the  ordinary  costs  of  re- 
investment are  to  be  borne  by  them 
equally,  and  not  in  the  proportions  of 
their  respective  compensation-moneys  so 
re-invested.  In  re  the  Maryport,  Sj^. 
Railway  Act.  Ex  parte  the  Earl  of  Lons» 
dale.  vol.  82,  p.  897 

22.  Portions  of  an  estate  were  taken  by 
three  companies,  two  of  which  afterwards 
merged  into  one  company.  Held,  that 
the  amalgamated  companies  must  bear 
two.  thirds  of  the  costs  of  a  joint  re-in- 
vestment.   Ibid. 

23.  Lands  were  taken  by  three  separate 
companies  from  the  same  owner.  After 
which,  one  of  the  companies  leased  its 
line  for  999  years.  H eld,  that  each  com- 
pany must  bear  one-third  of  the  costs  of 
the  re-investment,  with  a  proportionate 
part  of  the  od  valorem  stamp.  Re  The 
CarHtle  and  Silloth  Railway  Company. 

vol.  88,  p.  258 

24.  Four  distinct  railway  companies  took 
portions  of  the  land  of  a  college,  and 
paid  the  purchase- money  into  Court.  A 
portion  of  one  fund  had  already  been  re- 
invested, leaving  a  balance  in  Court,  and 
a  petition  was  presented  for  re-investing 
the  three  other  funds  and  a  part  only  of 
such  balance.  Held,  that  the  costs  were 
payable  by  the  four  companies  equally. 
Re  Morton  College.  vol.  39,  p.  257 

25.  Coropensation-monev  was  invested  in 
Consols,  and  an  application  was  after- 
wards made  to  re-invest  it  on  a  mortgage 
security.  Held,  under  the  Lands  Clauses 
Consolidation  Act,  that  the  company 
must  pay  the  costs,  but  that,  in  regard  to 
future  costs,  it  must  be  considered  as  a 
permanent  security.    Re  Lomax. 

vol.  84,  p.  294 

26.  A  petition,  presented  by  a  tenant  for 
life,  for  payment  of  the  income  of  a  fund 
paid  into  Court  under  the  Lands  Chuses 
Act,  and  which  fund  was  the  subject  of  an 
administration  suit,  was  served  on  the 
trustees.  Held,  that  the  company  muat 
pay  the  trustees'  costs.  Henniker  v. 
Chrfy,  vol.  85,  p.  124 

27.  A  railway  company  took  lands  belong- 
ing to  a  charity,  and  the  Court  autho- 
rized the  investment  of  the  purohase- 
nioney  in  waterworks.  Held,  that  the 
company  muit  pay  the  costs  of  a  petition 
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for  payment  out  of  the  purehaie-rooney. 
Rt  lathropp's  Charity.       vol.  35,  p.  297 


LAND  TAX. 

A  penen  having  a  partial  interest  redeemed 
the  land  tax  on  three  several  tenements 
by  one  contract,  at  one  price.  Held,  that 
the  three  charges  were  not  consolidated 
so  as  to  give  him  one  aggregate  charge 
on  all  tenements,  but  that  he  acquired 
three  separate  charges  on  the  three 
several  tenements.     Cot  v.  CovenUm. 

vol.  31,  p.  878 


LAPSE. 

[See  AccELBRATioN,  Conditional  Gift, 
Gift  to  a  Class  (Substitution),  Re- 
sulting Trust.] 

1.  Bequest  of  600/.  to  be  applied  towards 
payment  of  the  debt  to  which  Z.  Chapel 
was  or  might  be  subject  at  the  testator's 
decease.  The  chapel  was  vested  in  trus- 
tees  for  a  particular  class  of  dissenters. 
The  general  body  of  that  class  had  in- 
curred a  debt  for  building  chapels,  and 
600/.  were  laid  on  Z.  Chapel,  which  it  was 
expected  would  be  raised  by  voluntary 
subscription  of  the  memberSy  but  there 
was  no  legal  liability.  Held,  that  the  le- 
gacy failed,    Daoiet  v.  Hopkins, 

vol.  2,  p.  276 

2.  Where  a  gift  of  a  portion  of  a  residue 
fails,  it  belongs  to  the  next  of  kin,  and 
not  to  the  other  residuary  legatees.  Thus, 
where  a  testatrix  gave  one-third  of  the 
residue  to  if.,  and  another  one*  third  to 
Bt  and  as  to  the  other  one*third  thereof, 

.  gave  500/*  to  C,  and  the  remainder 
thereof  to  Z).,  and  C.  died  in  the  lifetime 
of  the  testatrix,  it  was  held  that  the  500/. 
belonged  to  the  next  of  kin,  as  undis- 
posed of.    Lloyd  V.  Lloffd,    vol.  4,  p.  231 

3.  Where  there  is  no  gift  of  the  undisposed 
of  residue,  a  testator  cannot,  by  negative 
words,  exclude  one  of  his  next  of  kin 
from  participating  in  it.  Johnson  v.  John" 
son*  vol.  4,  p.  818 

4.  A  testator,  by  his  will,  cut  off  his  widow 
from  any  part  of  his  property,  and  di- 
rected she  should  not  receive  any  bene6t 
therefrom,  but  he  made  no  disposition  of 
his  property.  Held,  that  she  was  never- 
theless entitled  to  her  share  of  the  un- 
disposed of  residue.    Ibid, 

5.  A  testatrix,  having  the  moiety  of  an 
estate,  directed  her  executors  to  piurchase 
the  other  moiety  i  and,  '*  if  the  purchase 
should  be  completed  within  twelve 
months  after  her  death,"  she  gave  the 
entirety  on  certain  trusts ;  "  but  in  case 
her  executors  should  not  be  able,"  within 
that  time,  "  to  purchase  it,"  she  direoted 
htr  moiety  to  be  sold,  and  the  produce, 
together  with    1,100/.,  to   be  held    on 


other  trusts.  The  will  tfontained  a  gift 
of  the  residue  of  her  estate  of  whatever 
kind,  &c.  The  purchase  "  was  not  com- 
pleted" within  the  time,  although  the 
executors  "  were  able,"  so  that  neither  of 
the  expressed  events  happened.  Held, 
first,  that  the  trusts  both  of  the  estate 
and  1,100/.  failed ;  and,  secondly,  that  as 
between  the  devisees  and  heir-at-law,  the 
latter  was  entitled  to  the  testatrix's 
moiety  of  the  estate*     Upjohm  v.  Upjohn. 

vol.  7,  p.  59 

6.  A  bequest  to  the  trustees  of  a  chapeli  *'  to- 
wards the  reduction  of  their  debt  on  that 
chapel,"  held  to  be  payable  to  the  trus- 
tees,  though  the  debt  incurred  in  build- 
ing the  chapel  had  long  before  been  paid 
off,  and  the  only  debt  since  incurred  was 
one  owing  by  the  trustees  in  respect  of 
the  chapel,  but  upon  their  own  individual 
responsibility.     Bunting  v.  Marrioii. 

vol.  19,  p.  163 

7.  Bequest  of  a  quarter  of  a  residue  to  ^., 
and  on  his  death  to  his  children,  but  if  he 
should  die  without  leaving  lawful  issue 
as  aforesaid,  then  to  B.  and  three  other 
persons,  and  to  the  respective  issue  of 
such  of  them  as  should  die  leaving  issue, 
such  issue  being  intended  to  tsJce  the 
share  which  their  parent  would  have 
taken  if  living.  J.  died  in  the  lifetime 
of  the  testatrix  without  having  been 
married.  B.  survived  and  bad  children. 
Held,  that  there  was  no  lapse,  but  that 
one  quarter  of  ^.'s  share  passed  to  A, 
who  took  it  absolutely.  Johnston  ▼.  An- 
trobus.  vol.  21,  p.  556 

8.  A  testator  authorized  his  trustees  to  ap- 
ply any  sum  not  exceeding  600/.  in  the 
purchase  of  church  preferment  for  J»  A, 
died  before  any  sum  had  been  so  applied. 
Held,  that  the  gift  wholly  failed.  C^wper 
V.  MantelL    (No.  2.)         vol  22,  p.  23t 

9.  A  lady  had  a  general  power  of  appoint- 
ing a  trust  fund  by  deed  or  will,  and  in 
default,  half  was  limited  to  J.  and  the 
other  to  6.  By  her  will,  she  appointed 
the  fund  to  her  executor  and  made  it 
chargeable  with  her  debts  and  some  lega- 
cies, and  she  gave  half  the  residue,  com- 
posed of  the  appointed  fund  and  her  own 
property,  to  A,  A.  predeceased  the  tes- 
tatrix and  the  bequest  to  him  lapsed. 
Held,  that  the  moiety  appointed  in  fa- 
Your  of  A,  passed  to  the  appointor's  next 
of  kin,  as  part  of  her  estate  undisposed 
of,  and  not  to  the  executors  of  A,  as  in 
default  of  appointment.  ChamberUUn  v. 
Hutehinsoa.  vol.  22,  p.  444 

10.  A  testator  bequeathed  1,500/.  towards 
adding  to  the  endowment  of  a  church, 
fiy  a  codicil,  be  declared,  that  in  consi- 
deration of  it,  his  nephew  and  his  heirs 
should  have  every  third  nomination  of 
the  dwgymBXL  The  bishop  (who  was  the 
patron)  refused  to  relinquish  the  patron- 
age.    Held,  that  the  gilt  failed*  and  that 
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tbe  1,5001.  fell  into  the  residue.    Im  re 
IfeUtead.  vol.  25,  p.  612 

U.  Bequest  to  each  of  jt,*B  sisters  and 
brothers,  or  to  such  of  them  as  may  be 
living  at  the  time  of  my  decease,  in  case 
of  those  who  may  not  be  in  existence  at 
my  death,  to  go  to  their  respective  de- 
scendants. Held,  that  the  descendants 
of  a  sister  who  was  dead  at  the  date  of 
tbe  will  were  excluded.    Smith  v.  Pepper. 

vol.  27,  p.  86 

12.  Bequest  to  J,  and  B.,  with  benefit  of 
survivorship ;  as  to  the  moiety  of  B,  at 
B,'s  death  to  if.,  her  executors,  adminis- 
trators and  assigns.  Held,  that  A»  and 
B.  took  as  tenants  in  common,  and  J. 
having  died  in  the  testator's  life  that  her 
share  lapsed,  and  that  B.  took  a  life  in- 
terest only  in  the  other  moiety,  which  fell 
into  the  residue  on  his  death.  Paterton 
V.  RoUamd,  vol.  28,  p.  347 

IS.  Devise  to  five  in  fee,  to  he  equally  di- 
vided between  them,  "  if  more  than  one." 
One  died  in  the  testator's  life.  Held, 
that  there  was  no  lapse,  but  that  the  four 
survivors  took  equally.  Samdert  v.  Ash- 
ford,  vol.  28,  p.  609 

H.  A  tesUtor  appointed  iO.OOOi.  each  to 
his  younger  children,  and  all  the  residue 
to  his  eldest  son.  And  he  directed  the 
income  of  the  whole,  until  the  youngest 
should  attain  twenty-one,  to  be  applied 
in  the  maintenance  of  the  minors.  In 
the  event  of  a  younger  child  dying  under 
twenty-one,  he  appointed  his  share  to  the 
eldest  son,  "in  addition  to  the  residue." 
Held,  that  the  share  of  a  younger  child 
who  died  under  twenty-one  was  not  pay- 
able to  the  eldest  until  the  youngest 
child  attained  twenty>one.  Dnffield  v. 
Cwrrie,  vol.  29,  p.  284 

15.  Whether  ag  to  bequests  to  a  chila,  who 
predeceases  the  testator,  which  are  pro- 
tected firom  lapse  bv  the  Wills  Act  (s.  S3), 
the  will  of  the  child  is  to  be  construed 
as  at  the  death  of  the  parent  or  of  the 
child,  «[umre>    Re  Mason,    vol.  34,  p.  494 

16.  Gift  of  residue  to  widow  for  life,  and 
afterwards  to  fifteen  designated  persons, 
*'or  their  executors,  administrators  or 
assigns,"  and  "  to  be  absolutely  vested" 
on  the  testator's  death,  and  to  be  pay- 
able at  twenty-one,  provided  the  widow 
had  died.  Held,  that  the  shares  of  two 
of  the  fifteen,  who  predeceased  the  tes- 
tator, had  lapsed.    Leach  v.  Leach. 

vol.  85,  p.  185 
17.  A  testator  bequeathed  a  fund  to  his 
nephew  jf.  and  the  children  of  hts  late 
sister  B.,  as  tenants  in  common ;  but,  in 
case  any  died  before  the  testator,  leaving 
issue,  his  share  was  net  to  "  lapse,"  but 
go  to  his  executors  as  part  of  his  per- 
sonal eetate.  lliree  of  the  children  of 
B.  died  before  the  testator  and  left  no 
israe.  Held,  that  there  was  no  lapse, 
but  that  the  whole  went  to  the  other 


members  of  the  class.   J^rimaii  v.  Duek^ 
tooriK  vol.  35,  p.  307 

LAST  ANTECEDENT. 

[See  Construction.] 

1.  A  testator  bequeathed  the  residue 
amongst  his  five  grandchildren  A.,  B.,  C, 
D.  and  R,  his  grandson  4.'s  two  children 
F.  and  G.,  and  his  niece's  two  children  H. 
and  K.i  and  declared,  that  "  in  case  any 
of  the  said  last-mentioned  children  should 
die  before  their  attaining  their  respective 
ages  of  twenty-one  and  should  leave  no 
lawful  issue,  then  the  survivors  were  to 
have  his  or  her  share."  F.  died  under 
twenty-one,  and  left  no  issue.  Held,  that 
his  share  became  divisible  between  the 
eight  surviving  legatees,  children  and 
grandchildren.     Walker  v.  Moore. 

vol.  1,  p.  607 

%  Bequest  to  A»  for  life,  and  after  her  de- 
cease to  become  the  property  of  B.,  **  or, 
in  case  of  her  decease,  to  be  equally  di- 
vided between  her  children  living."  B. 
died  in  the  testator's  lifetime,  and  her 
only  child  survived  her,  but  died  in  the 
life  of  A.  Held,  that  the  word  "  living  " 
referred  to  the  last  antecedent,  viz.  the 
death  of  B.,  and  that  such  only  ehild  took 
a  vested  interest,  and  that  her  legal  per- 
sonal representatives  were  entitM  to  the 
legacy.  Hodgeonv.Snathean.  vol.  21,  p.  354 

8.  A  devise,  commencing  with  the  word 
<*  Likewise,"  held  to  be  subject  to  the 
contingency  mentioned  in  the  preceding 
gifts  of  the  same  estate.    Patflor  v.  Pegg» 

voL  24,  p.  105 

4.  A  testator  devised  one-fifth  '* share" 
of  his  freeholds  to  each  of  his  five  children 
in  fee.  He  then  bequeathed  personal 
estate  to  them  '*  share  and  share  alike," 
and  he  said  "  should  either  of  my  children 
die  without  issue  I  give  and  bequeath 
such  share  and  shares  amongst  my  sur- 
viving children  equallv,"  and  should 
either  depart  this  life  leaving  children 
or  child,  then  that  child  to  "inherit 
his  parent's  share,"  and  if  more  than 
one  "the  share"  to  be  equally  divided 
amongst  their ''heirs"  and  assigns.  Held, 
that  the  gift  over  referred  to  the  last  an- 
tecedent, the  personalty,  and  did  not 
affect  the  realty.   Adehead  v.  WUietis. 

voL  29,  p.  358 

LAW  (ACTION  AT). 

[See  Issue  at  Law,  Questiom  op  Law 
AND  Fact.] 

LEASE. 

[See  Landlord  and  Tenant,  Option  to 
PoRcuASB,  Renewable  Leaseholds, 
Settled  Estates  Act.] 

1.  Lease  of  charity  property  for  ninety, 
nine  years  at  a  fixed  rent,  containing  no 
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contract  to  repair  or  lay  out  any  money 
thereon,  set  aside.  The  Attorney 'Generat 
V.  Foord.  vol.  6,  p.  28S 

2.  In  an  administration  suit,  the  Court, 
upon  the  certificate  of  counsel  will  au- 
thorize a  lease,  without  reference  back  to 
the  Master  to  settle  it.    Day  v.  Crqft* 

vol.  14,  p.  219 

3.  A.  granted  B,  a  lease  containing  a  cove- 
nant against  assignment  A»  afterwards 
agreed  to  cancel  the  lease,  and  to  grant 
B.  a  much  more  beneficial  one,  "  as  a 
reward  for  the  great  improvement  he  had 
made  in  the  estate,  and  as  an  encourage- 
ment for  his  general  industry."  A.  died 
before  executing  the  second  lease,  and 
B.  filed  a  bill  for  specific  performance 
asrainst  his  representatives.  A  compro- 
mise was  effected  for  granting  a  lease  for 
a  reduced  term,  *'  the  lease  to  contain  all 
covenants  usual  and  ordinary  in  farming 
leases."  It  was  insisted  by  the  tenant, 
that  under  the  compromise,  there  should 
be  no  restriction  against  assignment; 
but  held,  that  the  Master,  in  settling  the 
lease,  was  to  have  regard  to  the  original 
lease  and  to  the  custom  as  to  farming 
leases,  if  any.    Bell  v.  Barehard, 

vol.  16,  p.  8 

4.  Demise  for  seven  years,  with  a  proviso, 
that,  notwithstanding  anything  before 
contained,  if  notice  should  not  be  given 
to  determine  the  lease  at  the  end  of  the 
seven  years,  it  should  be  considered  a 
lease  upon  the  same  covenants,  from 
year  to  year,  until  notice  to  determine  it. 
Held,  that  the  demise  continued  after  the 
seven  years  until  put  an  end  to  by  notice, 
and  that  the  covenants  continued  bind- 
ing.     Brown  v.  Trumper,     vol.  26,  p.  1 L 

5.  Covenant  by  farm  tenant "  well  and  sub- 
stantially" to  repair  and  keep  in  "good 
substantial  repair,"  and  so  "well  and 
substantially  repaired"  to  yield  up  at 
the  end  of  the  term.  .Held,  that  the 
tenant  was  bound  to  give  up  the  premises 
in  as  good  a  state  of  repair  as  when  he 
took  possession,  and  that  they  must  be 
inferred  to  have  been  then  in  a  tenant- 
able  state.  The  landlord  having  become 
changed  during  the  term,  and  a  claim  for 
dilapidations  being  now  made  by  the 
existing  landlord.  Held,  that  the  tenant 
was  entitled  to  an  inquiry  as  to  the  state 
of  repair  when  the  present  landlord's 
title  accrued.    Ibid. 

6.  Under  an  executory  agreement  to  grant 
a  lease  of  an  hotel,  with  general  and 
usual  covenants,  it  was  hel£  under  the 
circumstances,  that  the  lease  ought  to 
contain  a  power  of  re-entry  on  the 
lessee's  becoming  bankrupt  or  taking 
the  benefit  of  the  Insolvent  Act.  Hainei 
V.  Burnett.  vol.  27,  p.  500 

7.  The  5  &  6  Vict,  c.  27,  does  not  re- 
peal  the  IS  EUz,  c.  10;  and  therefore  a 
rector  may  demise  his  glebe  under  the 


statute  of  Elizabeth,  though  the  lease 
may  not  be  conformable  to  the  restric- 
tions imposed  by  the  statute  of  Victoria. 
Jenkins  v.  Green.  (No.  8.)    vol.  28,  p.  87 

8.  The  Defendant  agreed  to  grant  the 
Plaintiff  a  coal  lease  for  twenty-one 
years,  the  only  rent  reserved  was  de- 
pendent on  the  quantity  raised,  and  was 
made  payable  quarterly.  The  Court  hdd, 
on  the  construction  of  the  contract,  that 
the  Plaintiff  was  bound  to  commence 
working  immediately  and  to  proceed 
continuously.    Sharp  v.  Wright. 

vol.  28,  p.  150 

9.  In  the  absence  of  any  agreement  on  the 
subject,  a  person  who  agrees  to  take  a 
house  must  take  it  as  it  stands,  and  can- 
not call  on  the  lessor  to  put  it  into  a  con- 
dition which  makes  it  fit  for  his  living  in. 
Chappell  V.  Gregory,  vol.  84,  p.  250 

10.  A  proviso  that  a  lessee  shall  not  assign 
with  the  consent  or  the  licence  of  the 
lessor,  is  not  a  usual  covenant,  and  is 
not  implied  by  the  words,  "  the  lease  to 
contain  all  the  usual  covenants  for  pro- 
tecting the  interest  of  the  lessor."  Bmek- 
land  V.  Papillon.  vol.  35,  p.  281 


LEASEHOLDS  (DEVISE  OF). 

[See  Will.] 

1.  A  testator  having  devised  the  residue 
of  his  personal  estate,  whatsoever  and 
wheresoever,  to  A.  B.,  devised  all  his 
manors,  lands,  5tc.  at  W.,  in  the  county 
of  Durham,  and  at  B.,  in  the  county  of 
York,  and  a  parcel  of  land  purchased  of 
M,  L;  and  all  other  his  real  esutes  in 
the  counties  of  Durham  and  York  and 
elsewhere,  and  all  his  estate  and  interest 
therein  to  C.  and  D.  and  their  heirs,  to 
certain  uses.  Held,  under  the  1  Fiet. 
c.  26,  s.  26,  that  his  leaseholds  in  Dur- 
ham passed  to  C.  and  D.  with  the  real, 
and  not  to  A.  B.  with  the  personal  estate. 
Wilson  V.  Eden.  vol.  16,  p.  153 

2.  Bequest  of  leaseholds  to  A.  for  life,  and 
after  her  decease,  to  the  issue  of  her 
body ;  and  in  case  of  her  dying  leaving 
no  issue,  then  over.  Held,  that  A.  took 
an  estate  for  life  only.   Goldney  v.  Crabb, 

vol.  19,  p.  338 

LEGACY. 

[See  Abatement  of  Lboacibs,  Ademp- 
tion, Description  of  Gift,  Descrip- 
tion OF  Legatee,  Executor  (Legacy 
to).  Gift  to  a  Class,  Lapse,  Legacy 
(Ademption  of),  Legacy  (to  Debtor), 
Legatee,  Payment  (Debts  and  Le- 
gacies), **  Per  Capita"  or  "Pee  Stir- 
pes," Residuary  Bequest,  Satisfac- 
tion, Substituted  Legacy.] 

1.  A  testator  devised  his  estate  X.  to  trus- 
tees, for  sale,  for  payment  of  his  debts 
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and  legacies,  in  exoneration  of  his  per- 
sonal estate;  and  after  reciting  that  he 
became  entitled  on  his  marriage  to  a  sum 
of  7,442/.  of  which  he  hadreceived  2,442/., 
and  that  6,000k  remained  due,  he  be- 
queathed 2,442/.  to  be  paid  out  of  the 
produce  of  the  estate  JC.,  and  the  sum  of 
5,000/.  when  and  if  the  same  should  be 
received  and  got  in,  but  not  otherwise, 
to  J.,  B.^  C.  and  D.  equally ;  and  in  case 
the  «S,000/.  should  be  received  by  him  in 
his  lifetime,  he  directed  the  same  to  be 
raised  out  of  the  esute  X  The  tesutor 
received  the  6,000/.  Held,  that  the  le- 
gacy was  demonstrative,  and,  that  it  was 
a  charge  upon  the  general  personal  estate 
as  well  as  on  the  estate  X.  ColviU  v. 
MfiddUtom.  vol.  3,  p.  670 

2.  Bequest  of  1,200/.  to  A.  and  B,  upon 
trust  to  appropriate  and  apply,  in  two 
equal  parts  or  shares  to  be  divided,  to 
and  for  the  benefit  of  all  their  children 
respectively.  Held,  on  the  context,  to 
give  legacies  of  600/.  to  each  family  seve- 
rally.   Overton  v.  BaftUier,    vol.  4,  p.  206 

t.  A.fi,  bound  himself  to  pay  16,000/.  on 
the  death  of  the  survivor  of  himself  and 
wife,  on  certain  trusts,  under  which,  on 
a  contingency,  the  amount  was  to  revert 
to  himself.  A,  B.,  by  his  will,  gave  the 
16,000/.,  if  it  should  revert  to  trustees, 
on  trust  to  pay  thereout  14,000/.  to  C, 
and  three  legacies  of  600/.  each  to 
charities,  and  "the  remaining  sum  of 
500/."  to  the  Foundling  Hospital.  HU 
wife  survived  him  nine  years,  and  the 
sum  of  16,000/.  was  invested  in  26.702/. 
3  per  cents.  In  1848  the  contingency 
happened,  when  the  fund  reverted,  and 
amounted  to  considerably  more  than 
16,000/.  Held,  that  the  legatees  were 
entitled  to  money  legacies  only,  and  not 
to  the  whole  fund.  Loteombe  v.  IVin- 
trimghttm,  vol.  12.  p.  46 

4.  A,  bequeathed  property  amounting  to 
1,279/.  to  B.  Subsequently  B,  after  re- 
ferring to  the  will  of  A.,  and  that  he  was 
desirous  of  making  the  following  legacies 
to  A,*B  relations,  ^queathed  to^them  le- 
gacies amounting  to  2,800/.;  and  pro- 
ceeded — but  if  the  property  **  I  became 
entitled  to  under  the  will  of  A.  should 
fall  short  and  be  deficient  in  paying  such 
legacies,  my  desire  is,  that  600/.  out  of 
any  other  part  of  my  personal  estate  shall 
be  paid  and  applied  for  that  purpose." 
Held,  that  the  legacies,  though  nominally 
amounting  to  2,800/.,  were  limited  to 
1,279/.  plmi  600/.,  and  that  they  must 
therefore  abate.    Bead  v.  Strangwayi, 

voL  14,  p.  139 

6.  Bequest  of  10,000/.  sterling,  "  being  my 
share  of  the  capital  now  engaged  in  the 
banking  buainess,"  &c.  Held,  to  be  a 
demonstrative  and  not  a  specific  legacy. 
Sparrow  v.  Jouelyn.  vol.  16,  p.  186 

VOL.  zzxvi~3. 


6.  The  testator  bequeathed  to  C.  W.  C.  the 
full  amount  of  whatever  sum  ff.  H.  might 
be  indebted  to  C.  W,  C.  at  the  testator's 
decease.  The  testator  added,  '*  and  it  is 
my  positive  will,  that  the  amount  re- 
quired for  the  payment  of  the  same, 
whatever  it  may  be,  be  taken  out  of  the 
amount  of  that  share  to  which  H,  H,  be* 
comes  entitled  to  a  life  interest  under  mv 
will."  The  share  of  H,  U.  proved  insuu 
ficient  to  pay  the  debt.  Held,  that  this 
was  not  a  demonstrative  legacy  to  C  W» 
C,  and  that  his  debt  could  only  be  satis- 
fied out  of  the  assets  so  far  as  the  share 
of  H.  H.  therein  would  extend.  Coord  v. 
Holdomeu.  vol.  22,  p.  391 

7.  A  testatrix  having  a  power  of  appoint- 
ment over  her  late  brother's  property, 
subject  to  the  life  interest  of  A.,  by  her 
will  gave  some  legacies  "  out  of  her  own 
personal  estate,"  payable  immediately 
after  her  decease,  and  other  legacies 
"  out  of  her  brother's  estate,"  payable  on 
the  death  of  A,  She  directed  the  duty 
on  all  the  foregoing  legacies  to  be  paid, 
and  charged  them  on  the  real  estate.  By 
a  codicil  she  directed  the  second  legacies 
to  be  paid  immediately  after  her  own 
death,  and  gave  other  legacies.  Held, 
that  on  the  will  the  second  legacies  were 
specific,  but  that  on  the  codicil  they  were 
demonstrative.  Held  also,  that  all  the 
legacies  by  the  will  and  codicil  were 
charged  on  the  real  estate,  and  payable 
duty  firee.     WUUamt  v.  HughoM. 

vol.  24,  p.  474 

8.  A  testator,  by  his  will,  gave  F,  6.  80/. 
per  annum.  Long  Annuities,  to  the  year' 
1860,  and  a  **  Deferred  Annuity"  of  80/. 
from  Christmas,  1869.  By  a  codicil 
(which  did  not  mention  F,  BJ%  name)  he 
said,  I  direct  that  my  ezecutom  **  make 
my  Long  Annuities  of  80/.,  instead  of 
80/.,  be  only  30/.  per  annum,  and  a  re- 
versionary annuity  purchased  on  her  life 
SO/.,  as  I  have  lately  expended  money  on 
her  account"  Held,  that  F.  B,  was  re- 
ferred to,  and  that  she  was  entitled  to 
30/.  a  year  only.  ElUt  v.  Barirum.  (No. 
1.)  vol.  26,  p.  107 

9.  A  testator  bequeathed,  first,  to  the  mi- 
nister of  M.  a  sum  of  Iblank]  for  edu- 
cating the  poor ;  secondly,  an  annuity  of 
6/.  a  year  to  A,  for  life,  and  after  her 
death  to  the  minister  of  Af .,  in  addition 
to  the  sum  of  [blanki  for  educating  the 
poor  of  Af.;  and  thirdly,  an  annuity  of 
15/.  to  B.  for  life,  and  after  his  decease  he 
gave  to  the  minister  of  M,  the  said  sum 
of  [blank]  in  addition  to  the  two  sums, 
before  mentioned.  Held,  that  the  corpus 
producing  the  annuity  was  well  given  to 
the  charity,  subject  to  the  life  interests. 
Hartthomo  v.  Nicholson.        vol.  26,  p.  68 

10.  A  testator  desired  that  every  legatee 
under  his  will  should  "contribute  1/.  per 
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cent,  out  of  their  legacies  to  Mrs.  W.  and 
her  children.  Held,  that  the  specific 
legatees  and  annuitants  and  residuary 
legatee  (both  in  r^pect  of  the  residuary 
personal  estate  and  of  the  produce  of 
real  estate  directed  to  be  converted)  were 
bound  to  contribute.     Ward  v.  Grey. 

vol.  26,  p.  485 

11.  A  testator  said^*'  I  leave  my  wife  200/. 
to  dispose  of  as  she  may  think  proper, 
aYid  the  interest  of  the  residue  of  my 
property,  viz.  the  sum  of  4641.  9«.  9tf.  for 
life.*'  He  subsequently  stated  that  he 
had  200/.  in  the  savings  bank,  and  464/. 
9«.  9d»  and  80/.  in  addition  in  another 
bank.  His  property  consisted  of  the 
464/.  9«.  %d,  and  80/.  and  some  furniture, 
and  there  was  in  the  savings  bank  a  sum 
of  200/.  in  his  wife*s  name,  being  part  of 
her  separate  estate.  Held,  that  this 
latter  sum  was  the  200/.  referred  to  in 
the  will.    Heiheth  v.  Magennitt, 

vol.  27,  p.  896 

12.  A  testator  bequeathed  the  income  of 
his  residue  to  his  widow  for  life,  but  de- 
sired  '*  that  in  case  anything  should  occur 
that  her  income  is  not  sufficient,  she  shall 
be  at  liberty  to  'go  to  the  principal." 
He  gave  the  residue  to  his  brothers.  The 
residue  only  produced  80/.  a  year,  and 
the  widow  claimed  the  whole  capitaL 
Held,  that  slie  was  only  entitled  to  so 
much  of  the  capital  as,  with  the  income, 
would  afford  her  a  maintenance  suitable 
to  her  station  in  life.    Re  PedrottVi  Wili. 

vol.  27,  p.  688 

13.  A  testator  having  contracted  to  purchase 
a  real  estate,  devised  it  to  his  son  Andrew 
and  his  issue,  and  he  bequeathed  his  re- 
sidue in  moieties  between  his  sons  An- 
drew and  George.  But  he  directed  that 
10,000/.  should  be  debited  against  An- 
drew*%  moiety,  as  an  equivalent  for  the 
real  estate  devised  to  him.  Before  the 
testator's  death,  the  contract  was  re- 
scinded. Held,  that  no  deduction  ought 
to  be  made  from  Andrew'u  moiety  of  the 
residue.    Nugee  v.  Chapman.    {ISo.  1.) 

vol.  29,  p.  288 

14.  A^  testatrix,  after  stating  that  she  was 
desirous  of  leaving  certain  legacies,  re- 
quested her  suppoMd  husband  to  pay  cer- 
tain legacies  out  of  bis  own  estate.  He 
predeceased  her.  Held,  that  the  legacies 
were  demonstrative,  and  payable  out  of 
the  testatrix's  estate.  Jonee  v.  SouthalL 
(No.  2.)  vol.  82,  p.  81 

16.  A  testotor  by  his  will  bequeathed  600/. 
to  his  widow,  and  by  a  codicil  he  be- 
queathed her  *'  a  further  sum  not  exceed- 
ing 800/.,  making  altogether  a  legacy  of 
1,000/.  given  to  her  by  my  will  and  this 
codicil."  Held,  that  there  was  a  mere 
miscalculation,  and  that  under  the  codicil 
the  widow  was  only  entitled  to  800/L 
Morgan  v.  Middtemiet.        vol.  S5,  p.  278 


LEGACY  (ADEMPTION). 

1.  A  testatrix,  being  liable  to  pay  an  an- 
nuity to  if.  for  life,  purchased  an  annuity 
during  B.'s  life,  and  effected  a  policy  on 
B.'s  life  for  2,000/.  By  her  will  she  re- 
cited, that  on  the  death  of  B.  2,000/. 
would  be  recovered  to  her  estate.  In 
the  event  of  B.  dying  in  the  life  of  A., 
the  executors  were  to  provide  A.*b  an- 
nuity out  of  her  estate.  In  the  event  of 
A.'e  death  before  B,,  she  gave  the  pur- 
chased annuity  to  C,  he  paying  the  pre- 
miums ;  and  on  the  death  of  B.  she  gave 
to  C.  the  2.000/.    B.  died  in  the  life  of 

A,  Held,  that  C.  was  not  entitled  to  the 
2,000/.     Leekie  v.  Hogben.    vol.  7,  p.  602 

2.  A  testator  bequeathed  to  A.  B.  his  furni- 
ture, &c.,  which  at  the  time  of  his  death 
should  be  in  the  house  he  then  occupied 
at  X.  The  testator  at  his  dieath  had 
ceased  to  occupy  that  house,  and  had  no 
furniture,  8cc.  therein.  Held,  that  the 
bequest  failed.    Spencer  v.  Spencer. 

vol.  21,  p.  648 
8.  A  testator  directed  his  furniture  in  G/oti- 
eeeter  Square  to  be  applied  in  payment  of 
his  debts,  and  in  a  subsequent  part  of  his 
will  he  bequeathed  his  furniture  in  Eng- 
land to  his  sisters.  The  testator  removed 
the  furniture  in  Gloneeater  Square  to  an- 
other residence.  Held,  that  it  did  not 
pass  to  his  sisters.    Blagrove  v.  Coore. 

vol.  27,  p.  138 

LEGACY  DUTY. 

1.  Pending  a  suit  for  the  administration  of 
assets,  and  before  the  accounts  had  been 
taken,  the  Attorney-General  presented  a 
petition  for  payment  out  of  the  assets, 
of  a  subik which,  under  false  representa- 
tions, had  been  returned  to  the  adminis- 
trator as  over  paid  in  respect  of  probate 
duty,  and  for  the  legacy  duty  payable  by 
the  administrator  on  his  share  of  the  re- 
sidue. The  administrator  bad  wasted 
the  assets,  and  the  widow,  who  was  en- 
titled to  one- third,  had  not  been  paid. 
Held,  that  the  application  was  premature, 
and  the  petition  was  dismissed. 

In  an  administration  suit,  the  Court 
provides  for  the  payment  of  the  leg^acy 
duty  before  payment  to  the  legatee. 
Hidta  V  KeaL  vol.  8,  p.  141 

2.  A  testator  gave  his  residuary  estate  in 
trust  for  his  daughter  for  life,  with  re- 
mainder to  such  persons  (other  than  A., 

B.  and  C,  and  their  relations)  as  she 
should  by  will  appoint,  and  in  default, 
over ;  and  if  the  daughter  married  or  re- 
ceived visits  from  A.  or  any  of  his  rela- 
tions, then  she  was  to  'forfeit  her  power. 
The  daughter  appointed  the  property  by 
her  will.  Held,  on  her  death,  first,  that 
under  the  Legacy  Duty  Act,  she  had  a 
general  and  absolute  power  of  appoint- 
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ment,  and  that,  therefore,  legacy  duty 
was  payable  on  the  residue,  under  the 
first  will ;  secondly,  that  no  probate  duty 
was  payable  on  tbe  probate  of  the  daugh- 
ter's will,  in  respect  of  such  residue ; 
and  thirdly,  that  legacy  duty  was  also 
payable  on  the  same  residue  so  appointed 
under  the  will  of  the  daughter.  Pialt  v. 
Rmtth,  vol.  8,  p.  257 

8.  Assignment  of  legacy  in  Court  repre- 
sented aa  "unincumbered"  in  trust  to 
retain  a  moiety.  Held,  that  such  moiety 
must  bear  its  sliare  of  the  legacy  duty, 
and  of  the  coats  of  the  proceedings  to 
obtain  payment.     BiUs  v.  Puiuam. 

vol.  7»  p.  40 

4.  A  testator  devised  real  estate  to  A,  sub- 
ject to  the  payment  of  **  one  clear  yearly 
renUchavge  or  annuity  of  100/."  to  B. 
Held,  that  B.  took  the  annuity  free  of 
legacy  duty.     Baiiy  v.  Boult. 

vol.  14,  p.  595 

5.  Under  the  acta  of  1795  and  1805,  no  le- 
gacy duty  is  payable  on  the  value  of  per- 
sonal estate  given  up  by  one  legatee  to 
another  under  the  doctrine  of  election ; 
but  where  the  testator  devises  his  own 
real  esttte  to  J^  and  bequeaths  ji.*B  per- 
sonal estate  to  B.,  the  legacy  duty  is 
payable  on  the  value  of  the  personal  es- 
tate so  charged  on  the  testator'a  real 
estate.  Lamrie  v.  Cluttom.    vol.  15,  p.  181 

6.  The  Legacy  Dutv  Acts  are  to  be  con- 
strued strictly,  and  in  favour  of  the  sub- 
ject.    Hobton  V.  Neale,       vol.  17,  p.  178 

7.  A  will  empowered  the  trustees,  with  the 
consent  of  i4.,  to  sell  the  real  estate,  and 
inveat  a  sufficient  sum  to  answer  two  an- 
nuities. The  rents  being  deficient  to  pay 
the  annuities,  the  Court  ordered  a  sale 
out  of  the  produce,  and  20,000^  Consols 
were  purchased  to  provide  for  the  an- 
nuities.  Legacy  duty  being  claimed  on 
tbe  MTpw  of  the  Consols,  Held,  that  the 
validity  of  this  claim  depended  on 
whether  the  sale  had  taken  ]9lace  under 
the  general  jurisdiction  of  this  Court,  or 
under  the  power  in  the  will ;  and  the 
Court  having  held  the  former,  deter- 
mined, that  no  legacy  duty  was  payable. 

8.  Tbe  testator  directed  legacy  duty  to  be 
paid  out  of  his  general  personal  estate 
on  the  annuities  and  pecuniary  legacies 
given  by  his  will.  Held,  that  the  income 
of  residuary  personal  estate  directed  to 
he  invested  in  land  and  settled  to  uses 
was  not,  while  uninvested,  an  annuity 
within  such  direction.  Lord  LondeM- 
horemgh  v.  SomervUle.         vol.  19ip.  295 

9.  A  testator  directed  the  investment  of  a 
sufficient  sum  "  to  raise  and  pay  an  an- 
nuity or  clear  yearly  sum  of  100/.," 
which  was  given  to  parties  in  succession. 
Held,  that  it  was  not  free  from  legacy 
duty.    Pridie  v.  FUid.       vol.  19,  p.  497 

10.  Distinction  between   such  a  gift  and 


a  direct  bequest  of  a  "clear  annuity." 
Pridie  v.  FisUL  vol.  19.  p.  497 

11.  Request  to  trustees  of  2,000/.  Consols, 
to  divide  the  income  yearly  between 
twelve  poor  persons,  but  no  person  to  be 
eligible  two  years  in  succession.  Held, 
liable  to  legacy  duty.     In  re  Pearce, 

vol.  24,  p.  491 

12.  A  specific  fund  was  bequeathed  for 
payment  of  debts.  A  claim  being  made 
in  respect  of  a  debt  barred  by  the  sta- 
tute, the  administrator  offered  1,1 50(.  as 
the  price  to  be  paid  for  a  release  of  all 
claims.  Legacy  duty  was  claimed  on 
this  account.  Held,  that  it  must  be 
borne  by  the  administrator,  and  not  by 
the  creditor.  GreviUe  v.  Oreville. 
(No.  2.)  vol.  27,  p.  596 

18.  Bequest  for  poor  persons,  but  no  person 
to  receive  more  than  5L  Held,  that 
legacy  duty  was  payable  on  the  whole 
fund.     Harris  v.  Earl  Howe, 

vol.  29,  p.  261 

14.  Bequest  of  legacy  "  free  from  any 
charge  or  liability  In  respect  thereof." 
Held,  that  it  was  given  free  from  the 
legacy  duty.  Warbriek  v.  Farley, 
(No.  1.)  vol.80,  p.  241 

15.  A  testator  gave  his  residue,  in  trust  to 
convert  and  divide  into  two  equal  parts, 
and  he  bequeathed  one  equal  part  to  jt,, 
free  from  any  duty  in  respect  thereof,  and 
the  other  equal  part  to  be  g^ven  to  his 
nephews  [but  without  the  addition  of  the 
latter  words].  Held,  that  the  legacy 
duty  on  the  first  moiety  was  payable  out 
of  any  lapsed  residue,  and  if  none,  out 
of  the  second  moiety.    Ibid. 

16.  A  testatrix  bequeathed  a  legacy  of 
6,000/.  She  afterwards,  in  a  separate 
sentence,  said,  **  I  also  ffive  and  bequeath 
the  several  legacies  hereinafter  men- 
tioned," [specifying  them],  "all  which 
legacies  1  direct  to  be  free  from  legacy 
duty."  She  then  proceeded,  **,!  also 
give  E.  R,  200/.,  T.  C,  4,500/.,"  &c.  &c., 
^  all  which  said  legacies  I  direct  shall  be 
paid  free  of  legacy  duty."  Held,  that 
the  6,000/.  was  not  included  in  the 
legacies  given  free  of  duty.  Fisher  v. 
Brierley,    (No.  1.)  vol.  80,  p.  265 

17.  By  a  will  some  legacies  were  given 
free  of  duty,  and  their  amounts  were 
varied  bv  a  codicil.  Held,  that  they 
were  still  exempt  from  duty.  Fisher  ▼. 
Brierley,    (No.  2.)  vol.  80,  p.  267 

18.  A  testator  devised  real  estate  to  trus- 
tees in  trust  by  sale  or  mortgage  to  raise 
20,000/.,  and  subject  thereto  he  devised 
tbe  estate  to  his  son.  The  trustees  sold 
part  of  the  estate,  but,  before  the  contract 
had  been  completed,  the  trustees  were 
paid,  and  the  estate  was  conveyed  to  the 
son,  who  adopted  the  contract.  Held, 
that  legacy  and  not  succession  duty  was 
payable  on  the  purchase-money*  Earl 
Howe  V.  Marl  rf  Licf^ld,  vol.  35,  p.  870 
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LEGACY  TO  DEBTOR, 
[See  Satisfaction.] 

1.  A  testator  bequeathed  to  his  daughter 
and  her  husband  300/.,  and  directed,  if 
the  husband  should  be  indebted  to  him 
at  the  time  of  his  death,  the  debt  should 
be  deducted  out  of  his  legacy.  The  hus- 
band died  in  the  lifetime  of  the  testator, 
indebted  to  him  in  250/.,  and  the  tesutor 
afterwards  died.  Held,  that  the  debt 
was  not  to  be  deducted  from  the  daugh- 
ter's legacy.    DavU  ▼.  Elmee, 

▼ol.  1,  p.  Idl 

2.  A  testator,  who  had  lent  money  to  his 
son  John,  bequeathed  his  residuary  estate 
to  John  and  his  other  children  equally 
for  life,  with  remainder  over  to  their 
children,  and  he  declared,  that  neither 
of  his  children  should  receive  anything 
until  they  should  have  accounted  for 
any  sum  lent  by  him  to  them.  The 
testator  afterwards  agreed  to  accept  a 
composition  on  his  debt,  but  which 
was  not  paid  at  his  death.  Semble,  that 
the  son  was  only  liable  to  account  for 
the  composition;  but  held,  that  the 
son's  debt  was  not  to  be  deducted  from 
his  children's  interest.  Silvenide  v. 
Sa^ertide,  vol.  26,  p.  840 

8.  By  his  will  the  testator  divided  his  pro- 
perty between  his  son  and  two  married 
daughters,  and  he  declared,  that  the 
debts  due  to  him  from  his  son  and  his 
two  sons  in  law  should  be  '*  paid  or  ac- 
counted for  to  his  executors,"  before  his 
children  should  receive  any  part  of  his 
estate.  By  a  codicil  he  cut  down  his 
son's  interest  to  a  life  estate,  and  gave 
interests  in  his  share  to  his  wife  and 
children.  Held,  that  the  son  was  not 
bound  to  pay  his  debts  for  the  benefit  of 
his  wife  and  children,  but  only  to  bring 
the  amount  into  hotchpot  as  Regarded  his 
two  sisters.      WMte  v.  Tmmer. 

vol.  25,  p.  505 

4.  A  testatrix,  after  referring  to  a  debt 
due  from  her  to  a  partnership  of  A.  and 
B.  deceased,  bequeathed  a  fund  "  upon 
trust  to  pay  and  divide  the  produce  of 
such  stock  to  and  for  the  benefit  of  their 
respective  estates."  A,  and  B.  were  not 
partners,  but  one  was  the  successor  of  the 
other.  The  sum  of  4,517/.,  was  claimed 
by  A.^  and  197/.  by  B.  against  the  te»- 
tatrix's  estate.  Held,  that  the  fund  was 
divisible  between  their  estate  equally, 
and  not  in  proportion  to  the  debts  due 
to  A.  and  B,  respectively.  Greville  v. 
OremlU.    ( No.  1 .}  voL  27,  p.  594 


LEGATEE'S  SUIT. 

[See  Description  of  Leoateb.] 

1.  Under  a  decree  in  a  legatee's  suit  to 
take  the  usual  accounts.    A.  B,  went  in 


and  claimed  the  residue  which  the  Master 
found  him  entitled  to;  but  the  residue 
was  not  then  ascertained,  and  no  order 
was  made  in  respect  of  it.  Held,  that 
A.  B.  was  not  precluded  from  afterwards 
asking  relief  against  the  executor,  in 
respect  of  an  alleg^  breach  of  trust,  in 
a  suit  of  his  own,  he  not  having,  in  the 
first  suit,  been  in  a  situation  to  investi- 
gate the  accounts  of  the  executor,  or  to 
claim  the  relief  which  he  asked  in  the 
second.     Guidiei  v.  Kiniom. 

vol.  6,  p.  517 

2.  A  legatee  has  a  dear  right  to  have  a 
satisfisctory  explanation  of  the  state  of 
the  tesutor' s  assets,  and  an  inspection  of 
the  accounts,  but  he  is  not  entitled  to  a 
copy  thereof  at  the  expense  of  the  estate, 
Otiley  V.  Gilby,  vol.  8,  p.  602 

8.  Legatees  and  annuitants  are  bound  by 
the  proceedings  in  a  suit  for  administra- 
tion, between  the  executors  aed  residuary 
legatees  and  devisees;  although  there 
may  be  a  question  as  to  the  debts  being 
primarily  charged  on  the  real  estate,  and 
which  may  incidentally  affect  them. 
Therefore,  after  decree  in  such  a  suit, 
legatees  cannot  sustain  an  administra- 
tion suit  against  the  executors.  Jen' 
ninge  v.  Paterton.  vol.  15,  p.  28 

4.  After  a  decree  for  administration,  a 
legatee  cannot  sue  the  debtors  to  recover 
the  assets,  in  the  absence  of  any  refusal 
or  neglect  of  the  personal  represenutives 
to  do  so.  Stainton  v.  The  Carrom  Compamg 
and  Others,  vol.  18,  p.  146 

5.  After  a  decree  for  administration,  a  re- 
siduary legatee  filed  a  bill  against  the 
executors,  and  a  company,  in  which  the 
testator  was  a  large  shareholder,  and 
with  which  he  had  had  extensive  trans- 
actions,  to  recover  the  assets,  relying  on 
the  fact  that  the  executors  were  share- 
holders and  officers  of  the  company,  and 
had  interests  which  confiicted  with  their 
duty.  A  demurrer  of  the  company  was 
allowed,  it  not  being  shewn  that  the  exe- 
cutors intended  to  neglect  the  perform- 
ance of  the  duties  of  their  office.     IHd. 


LEGAL  ESTATE. 

1.  The  lepfsl  estate  was  presumed  to  be 
vested  m  the  persons  to  whom  it  was 
purported  to  be  conveyed,  notwithstand- 
ing some  irregularities.  Attorney-Oe' 
neral  v.  Dalian,  vol.  IS,  p.  141 

2.  As  to  the  protection  afforded  by  getting 
in  the  leg^l  estate  from  a  trustee.  Proe^ 
ter  V.  Rice.  vol.  28,  p.  eS 


LEGAL  PERSONAL  REPRESENTA- 

TIVE. 

1 .  Bequest  to  ^.  or  his  legal  representatives. 
A.  was  dead  at  the  date  of  the  testator's 
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will,  baTing  bequeathed  hit  property  on 
particular  trusts.  Held,  that  A,*%  next 
of  kin,  according  to  the  Statute  of  Dis- 
tributions, were  entitled  to  the  fund. 
CUtom  ▼.  CotUm,  vol.  2,  p.  67 

2.  The  ezprcsdon  "personal  representa- 
tives" and  "  legal  representatives'*  have, 
in  some  eases,  been  held  to  be  of  identical 
meaning,  but  they  are  not  necessarily  so. 
Kilmer  ▼.  Lteek,  vol.  10,  p.  362 

S.  A  testator,  after  the  death  of  his  dsugh- 
ter,  gave  real  and  personal  estate  to  her 
''legal  personal  representative  or  re- 
presentatives," to  hold  to  them,  their 
**  heirs,"  executors,  &c.,  according  to  the 
nature  of  the  property.  She  left  a  hus- 
band, who  took  out  administration,  and 
an  only  child.  Held,  that  the  husband 
took  both  the  real  and  personal  estate. 
DUom  V.  DtxM.  vol.  24,  p.  1*29 

4.  Gift  to  *'  legal  personal  representatives 
share  and  share  alike."  Held,  to  mean 
next  of  kin.  King  v.  CUoMland.  (No.  1.) 

vol.  26,  p.  26 

5.  Bequest  to  J.  and  his  wife  for  their  lives 
and,  after  their  decease,  in  trust  for  their 
children  "  then  living,  or  their  legal  per- 
sonal representatives,  share  and  share 
alike."  A  daughter  died  in  the  life  of 
the  testator,  without  leaving  issue.  Held, 
that  her  next  of  kin  were  entitled,  and 
not  her  husband  who  had  taken  out  ad- 
ministration to  her.  King  v.  CUaveland, 
(No.  2.)  vol.  26.  p.  166 


LEGITIMACY. 

On  a  question  of  legitimacy,  it  appeared 
that  the  child  had  been  bom  three  months 
after  the  marriage.  It  was  suggested, 
that  the  wife  had  not  seen  the  husband 
until  immediately  before  the  marriage, 
and  at  the  period  of  conception  he  was 
married  to  another  person.  In  the  cross- 
examination  of  the  mother  it  was  pro- 
posed to  ask  her  **how  long  she  had 
known  her  husband  before  her  marriage." 
This  question  was  objected  to,  but  the 
Court  allowed  her  to  be  asked,  "when 
did  you  first  become  acquainted  with 
your  husband?"  and  she  having  an- 
swered, twelve  months  before  her  mar- 
riage, the  Court  would  not  permit  the 
sa^ect  to  be  further  pursued.  Anon*  v. 
Jnon,  vol.  22,  p.  481 


LIBRARY. 

A  library  of  books  held  to  pass,  upon  a 
general  intenrion  that  the  testator's  house 
should  not  be  dismantled  but  kept  up  for 
his  family.     OuseUy  v.  Amtruther, 

voL  10,  p.  462 


LIEN. 

[Ste  Following  Assets,  &c..  Solicitor's 
Lien,  Spoliation.] 

If  the  consignee  of  a  cargo,  by  agreement 
with  the  owner,  charter  a  ship,  and  ex- 
pend the  money  necessary  and  proper  in 
order  to  enable  her  to  fetch  the  cargo,  he 
is,  without  any  special  agreement  to  that 
effect,  entitlea  to  a  lien  on  the  proceeds 
of  such  cargo  in  his  hands  for  the  ad- 
vance BO  made,  and  a  person  who  is  not 
the  consignee  has,  under  such  circum- 
stances, a  similar  lien  on  the  proceeds  of 
the  cargo,  if  he  can  arrest  such  proceeds 
before  they  come  to  the  hands  of  the 
shipper  of  the  cargo.     Young  v.  NtUL 

voL  S2t  p.  629 


LIEN  (VENDOR'S). 

1.  Under  a  settlement,  the  husband  be- 
came entitled  to  a  life  interest  in  funds, 
and  he  covenanted  to  pay,  after  his  death, 
an  annuity  to  his  widow  and  portions  to 
his  children.  He  became  bankrupt. 
Held,  that  his  life  interest  could  not  he 
impounded  to  secure  the  performance  of 
his  covenant.    Duncan  v.  Cannan, 

voL  18,  p.  128 

2.  J.  and  B.  were  joint  owners  of  a  house, 
and  j1,  had  laid  out  on  it  monevs  he  had 
obtained  from  B»  Held,  that  B,  had  no 
lien  on  the  house  for  the  amount.  Kay 
V.  Johngton,  vol.  21,  p.  536 

8.  A  father,  the  equitable  owner  of  a  small 
bit  of  land,  erected  a  granary  thereon ; 
he  afterwards  allowed  his  two  sons  to  use 
and  occupy  them,  snd  they  erected  other 
buildings  thereon  at  a  great  expense. 
Held,  under  the  circumstances  stated  by 
the  father  in  his  answer,  that  the  sons 
had  a  lien  on  the  premises  for  their  out- 
lay. The  Unity  Joint  Stock  Mutual  Bank- 
ing  Atsociation  v.  King,         vol.  25,  p.  72 

4.  The  rebuilding  of  a  dissenting  chapel 
was  entrusted  to  three  of  the  several 
trustees  in  whom  the  estate  was  vested. 
There  being  a  deficiency  of  money,  they 
borrowed  on  a  deposit  of  the  title  deeds 
of  the  chapel,  600L,  which  they  person- 
ally engaged  to  psy.  Interest  was,  for  a 
long  time,  paid  out  of  the  chapel  funds, 
but  ultimately,  the  representatives  of  the 
trustees  were  compelled  to  pav  the  money. 
The  legal  estate  was  vested  in  new  trus- 
tees. Held,  that  the  representatives  of 
the  persons  who  had  paid  the  500^.  had 
a  lien  on  the  deeds,  but  that  they  were 
not  entitled  to  a  decree  for  foreclosure  or 
sale,  as  by  granting  such  relief  the  trust 
would  be  altogether  destroyed.  Darke  v. 
Willianuon.  vol.  25,  p.  622 

5.  The  Plaintiffs  were  merchants  in  London 
and  Melbourne,  The  Defendant  consigned 
goods  to  the  Melbourne  house,  on  an  agree- 
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meat  that  the  advances  made  to  him  by 
the  Plaintiffs  in  LontUm  and  Melbourne 
should  be  retained  out  of  the  proceeds  of 
the  goods,  and  that  the  surplus  should  be 
handed  over  to  the  Defendant  TheAfW- 
hawme  house  remitted  to  the  Defendant  a 
sum  as  the  balance,  but  omitted  to  retain 
the  advances  made  in  Londom,  Held, 
that  tbe  Plaintiffs  had  merely  a  right  of 
lien  or  of  retainer  which  they  had  aban- 
doned by  remitting  the  balance,  and  a 
bill  to  make  tbe  remittance  available  for 
their  debt  was  dismissed.  Biigh  ▼.  Davies. 

vol  28,  p.  211 


LIFE  ESTATE. 

[See  Absolute  Interest,  Successive 

Interests.] 

1.  A  testator  directed  his  widow  "  to  be  in 
possession  of  all  his  furniture,  plate,  glass 
and  books,  and,  for  the  time  of  her  natural 
life,  to  receive  the  yearly  interest  and 
profits  of  all  his  property  that  he  was  in 
possession  of  at  his  death."  Held,  that 
the  widow  took  a  life  interest  only  in  the 
furniture,  &c.     Low  v.  Carter. 

vol.  1,  p.  426 

2.  Bequest  of  money  and  leaseholds  to  a 
feme  sole  **  for  her  own  absolute  use,  with- 
out liberty  to  sell  or  assign  during  her 
life."  Held,  that  she  took  the  property 
absolutely,  without  power  of  disposition 
during  her  life.  Baker  v.  Newton,  New- 
ton V.  Richards.  vol.  2,  p.  112 

3.  A,  having  a  power  of  revocation  and  new 
appointment  over  an  estate,  of  which  B.f 
his  heir,  was  tenant  in  tail*  bv  his  will 
directed  the  estate  "  to  be  attached  to  his 
title  as  closely  as  possible."  Held,  that 
the  estate  of  B,  and  all  other  tenants  in 
tail  in  esse  at  jlJn  death  (being  in  the 
line  of  the  title),  were  abridged  to  estates 
for  life  only.  Lord  Dorchester  v.  The  Earl 
qf  Effingham,  vol.  3,  p.  1 80,  n. 

4.  Bequest  of  leaseholds,  after  prior  life 
estates,  to  A.  B.,  her  executors,  adminis- 
trators and  assigns,  during  the  term  of 
her  natural  life.  Held,  on  the  context, 
to  give  a  life  estate  only.  Morrall  v. 
Sutton.  vol.  4,  p.  478 

5.  Bequest  of  leaseholds  to  ^.,  her  execu- 
tors, administrators  and  assigns  for  her 
life.  Held,  on  the  context,  to  give  a  life 
estate  only.    Morrall  v.  Sutton. 

voL  5,  p.  100 

6.  Devise  to  ji.  for  his  life,  and,  from  and 
after  his  decease,  "  unto  all  and  every  the 
issue  of  the  body  of  the  said  J.,  share 
and  share  alike  as  tenants  in  common, 
and  the  heirs  of  such  issue."  Held,  that 
ji.  took  an  estate  for  life  onlv.  Green' 
wood  V.  Rothwell.  vol.  6,  p.  492 

7.  Devise  to  A.  for  life,  with  remainder  to 
her  first  child  and  his  or  her  heirs ;  but 
if  such  child  should  die  under  the  age 


of  twenty-one  years  without  leavingiasae, 
then  in  like  manner  to  the  second,  third, 
and  every  other  child  of  ji.,  regard  being 
had  to  their  seniority,  and  to  their  re- 
spective deaths  under  age  without  leav- 
ing lawful  issue ;  for,  in  case  of  issue,  it 
was  the  testator's  will  that  they  should 
inherit  the  estate,  and  he  thereby  gave 
the  same  to  him  or  her,  and  to  his  or  her 
heirs  accordingly.  But  in  case  J.  died 
without  leaving  issue  of  her  body,  or, 
having  issue,  such  issue  should  die  under 
the  age  of  twenty-one  without  leaving 
issue,  then  he  devised  tbe  estate  over. 
A.  never  had  any  issue.  Held,  that  Ae 
took  a  life  estate  only.  Gojfmomr  v.  Pigge. 

vol.  7,  p.  475 

8.  Bequest  of  personal  estate  to  Charles, 
"  and  to  his  first  and  other  sons  after  him, 
in  the  usual  mode  of  succession."  Held, 
that  Charles  took  for  life  only.  SparUng 
v.  Parker.  (No.  8.)  vol.  9,  p.  4^0 

9.  A  testator  bequeathed  ten  Pelieaa  shares 
to  his  son,  and  his  heirs,  executors,  ad- 
ministrators, and  assigns  for  ever,  '*  be 
paying  the  profits  of  eight  to  the  testa- 
tors daughters  fo&life;  and  after  their 
decease,  the  daughters'  shares  were  to 
return  to  his  son  and  his  issue;"  and, 
"  in  default  of  such  issue,"  there  was 
a  gift  over  to  the  '*  daughters  and  their 
issue."  Held,  that  subject  to  the  life 
interest  of  the  daughters,  the  son  was 
absolutely  entitled  to  the  shares.  Hedges 
v.  Harpur.  vol.  9,  p.  479 

10.  A  testator  willed  that  certain  property 
should  be  vested  in  a  manner  most  se- 
cure, and  least  liable  to  fluctuation  or 
risk ;  and  that  3,000/.  should  be  at  the 
will  of  his  wife  at  her  death,  but  the  re- 
sidue he  willed  his  wife  should  distribute 
to  his  relations.  He  made  his  wife  resi- 
duary legatee.  Held,  that  tbe  distribu- 
tion to  tbe  relations  was  not  to  take 
place  until  the  wife's  death,  and  the 
Court  inclined  to  the  opinion  that  the 
wife  took  a  life  estate  by  implication, 
but  held  that,  at  all  events,  she  was  en- 
titled for  life  under  the  residuary  gift  to 
her.    HudlestoH  v.  Gouldsbmru, 

vol.  10,  p.  547 

11.  Bequest  to  the  children  of  A,  B.  for 
life  i  but  in  case  of  death  before  marriage, 
his  share  to  go  to  the  survivors.  In  Uie 
margin  was  written,  "  what  is  to  become 
of  the  principal  7  The  share  of  the  pa- 
rent to  be  divided  amongst  the  children, 
if  any.  Qnaret  to  be  put  in  afterwards 
in  a  proper  manner."  The  children  of 
A.  B.  all  died  unmarried.  Held,  that  the 
gift  was  for  life  only,  and  not  an  absolute 
gift  cut  down  merely  to  admit  their  chil- 
dren.    Kay  V.  Winder,        vol  12,  p.  610 

12.  A  testator,  by  his  will,  gave  a  legacy  to 
his  daughter  for  life,  for  her  separate  use, 
with  remainder  to  her  children.  By  a 
codicil,  headed  as  *' instructiona  to  his 
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■olkitor/'  to  add  to  his  will,  he  gave 
another  legacy  "to  his  daughter  and 
children,  for  their  sole  use  and  benefit, 
ftc  &c^"  and  one- third  of  the  residue 
**  to  his  daaghter  and  children  for  their 
sole  use  and  benefit."  Held,  that  the 
daaghter  took  a  life  interest  in  the  gifts 
by  the  codicil.     Co^or  ▼.  Caior, 

vol.  14,  p.  468 

13.  Conveyance  of  real  estate  to  a  trustee 
in  fee,  in  trust  for  one  for  life,  and  after- 
wafda  to  her  children  equally.  There 
being  no  limitation  to  their  heirs,  held 
that  the  children  took  for  life.  HoUiday 
V.  OvtrUm,  vol.  14,  p.  467 

14.  By  a  settlement  made  on  the  marriage 
of  a  widow,  having  children,  real  estate 
was  conveyed  by  her  to  a  trustee  and  his 
hcira  upon  trust  fer  her  separate  use  for 
life,  with  remainder  in  trust  for  her  chil- 
dren as  tenants  in  common  (omitting  the 
limitation  to  their  heirs).  Held,  that  they 
took  life  estates  only.  HoUiday  v.  (herUn, 

vol.  15,  p.  480 

15.  The  mle,  thst  the  estate  of  the  eeituU 
que  truit  is  commensurate  with  that  given 
to  the  trustees,  is  inapplicable  to  limita- 
tions in  a  deed ;  therefore,  where  an 
estate  was  limited  to  trustees  in  fee,  but 
the  trust  in  fevour  of  the  eeHuii  que  truMt 
wanted  the  ordinary  words  of  inherit- 
ance.  Held,  that  they  took  life  estates 
only.     Ibid. 

16.  In  a  gift  to  A.  (without  any  limitation 
of  interest),  "  and  if  he  should  happen 
to  die  leaving  lawful  issue,"  then  to  such 
issue,  the  contingency  has  reference  to 
the  death  of  A.  and  not  to  that  of  the 
testator.  A,  therefore  does  not  take  an 
absolute  interest.    Gotiing  v.  Toumshend, 

vol.  17,  p.  245 

17.  A  testator  bequeathed  the  residue  to 
three  trustees  and  their  heirs,  in  trust  for 
his  daughter  for  life,  with  remainder  over. 
He  afterwards  struck  out  the  names  of 
bis  trustees  and  substituted  that  of  his 
daughter.  A  fac-simile  probate  was 
granted.  Held,  that  the  daughter  took 
an  estate  for  life  only.  Held  also,  that 
a  construction  must  be  put  upon  the 
whole  will  as  it  stood,  for  to  neglect  any 
part  of  it  would  be  taking  upon  the  Court 
Itself  the  province  of  a  Court  of  Probate. 
Held,  moreover,  that  the  several  parts  of 
the  will  were  not  inconsistent,  and  might 
well  be  read  together.    Skea  v.  BoiehettL 

vol.  18,  p.  321 

18.  A  bequest  of  the  interest  of  the  re- 
sidue to  the  use  of  **  A.  and  his  wife  for  • 
their  lives,"  with  remainder  over.  Held, 
that  the  wife,  who  survived  her  husband, 
was  entitled  for  her  life.  Moffati  v.  Bur- 
«fe.  vol.  18,  p.  211 

19.  A  wife  appointed  5,000/.  to  her  daugh- 
ter, but  if  she  had  a  fortune  of  25,000/. 
(over  which  the  husband  had  a  power  of 
appointment),  then  she  desired  the  5,000/. 


to  be  divided  between  her  son  and  daugh- 
ter, desiring  that  her  husband  should 
have  a  life  interest  therein.  Held,  that 
the  husband  took  a  life  estate  at  all 
events.    Darby  v.  Darby,    vol.  18,  p.  412 

20.  A  testator,  in  the  first  instance  (as  was 
held),  devised  freeholds  to  his  three 
daughters  equally,  in  fee,  and  he  further 
willed  the  several  shares  to  his  three 
daughters  as  before  mentioned  to  have 
the  interest  for  their  use  during  their 
natural  lives,  and  afterwards  devised 
equally  amongst  their  children,  and,  for 
want  of  children,  to  go  to  their  husbands, 
if  living.  Held,  that  the  daughters  took 
an  estate  for  life,  and  in  de&ult  of  chil- 
dren, their  husbands,  if  living,  took  the 
fee.     Bentley  v.  Oilfield,      vol.  14),  p.  225 

21.  A  gift  of  real  and  personal  estate  to 
trustees,  upon  trust  as  to  one -fifth  for 
each  of  the  testator's  five  children  for  life, 
and  after  his  or  her  decease,  for  his  or 
her  children,  which  he  or  she  should 
leave  at  his  or  her  decease ;  and  if  he  or 
ahe  should  leave  none,  in  trust  for  the 
other  children  for  life,  and  after  the  death 
of  all  the  children,  in  trust,  as  to  the 
eorfmtt  for  all  the  grandchildren  of  the 
testator  per  capita.  One  child  died  leav- 
ing a  child  who  died  before  the  last  of 
the  testator's  children.  Held,  such  child 
took  an  estate  for  bis  own  life  only,  that 
that  one-fifth  was  undisposed  of  until  the 
death  of  the  surviving  child,  and  that 
cross-remainders  were  not,  in  the  event 
which  had  happened,  to  be  implied. 
Rabbetk  v.  Squire.  (No.  2.)  vol  19,  p.  77 

22.  A  testator,  seised  of  property  in  fee, 
devised  it  (by  description),  with  all  out- 
buildings, &c.  "  according  to  the  tenor  of 
the  testator's  deeds,"  without  any  super- 
added words  of  inheritance.  The  Sta- 
tutes of  Wills  being  inapplicable.  Held, 
that  the  devisees  took  life  estates  only. 
Sturgit  V.  Dunn.  vol.  19,  p.  135 

23.  A  testator  devised  freeholds  in  terms 
which  gave  life  estates  to  his  children 
equally,  and  unto  the  children  of  such 
children  as  might  be  dead,  who  were  to 
take  their  parents'  share  only.  Held, 
that  the  life  estates  of  the  children  were 
not  enlarged  by  the  substituted  gift. 
Ibid. 

24.  A  testatrix  bequeathed  a  legacy  to  A., 
his  executors,  &c.,  "  but  in  case  he 
sliould  die  leaving  lawful  issue,"  she  be- 
queathed it  to  A.'b  children.  A.  survived 
the  testatrix.  Held,  that  A.  took  a  life 
interest  only.    Johntton  v.  j^ntrobue, 

vol.  21,  p.  556 

25.  Bequest  to  a  married  woman  *'  for  the 
benefit  of  herself  and  such  children  as 
she  then  had  or  might  thereafter  have  by 
her  then  husband,  free  from  the  control 
of  her  husband."  Held,  that  she  took 
for  life,  with  remainder  to  such  children. 
Jejfery  v.  De  VUre.  vol.  24,  p.  296 
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26.  A  testator  bequeathed  the  residue  to 
trustees,  upon  trust  to  permit  his  wife  to 
receive  the  annual  produce  during  her  lifei 
and  also  to  apply  to  her  own  use  such 
parts  of  the  capital  as  she  should  think 
proper,  and  aner  her  decease  to  stand 
possessed  thereof,  upon  trust  for  such 
persons  as  she  should  by  will  appoint, 
and  in  default  upon  trust  to  pay  certain 
legacies.  Held,  that  the  widow  took  a 
life  estate  only,  with  power  of  disposition 
of  the  capital  during  her  life  and  of  ap- 
pointment by  will,  and  not  an  absolute 
interest.  Scott  v.  Jasselyn,  vol.  26,  p.  174 

27.  Bequest  of  leaseholds  to  J.  for  life, 
and  at  her  death,  to  B,  and  her  children  ; 
but  if  they  should  die  without  issue,  to 
C,  B»  had  no  children  at  the  death  of 
the  testator  or  in  the  lifetime  of  J. 
Held,  that  B.  took  for  life,  with  remain- 
der to  her  children.  Semble,  that  fViliPB 
case  (6  Go.  Rep.)  does  not  apply  to  per- 
sonalty.  AudtUy  ▼.  Horn,  vol.  26,  p.  195 

28.  Bequest  '*  to  A.  and  her  children,"  ex- 
pressed in  another  part  of  the  will  as  a 
gift  "  to  A.  and  her  family."  Held,  that 
A,  took  for  life.     Ward  t.  Grey. 

vol.  26,  p.  485 

29.  By  a  marriage  settlement,  real  estates 
were  conveyed  to  trustees  *'and  their 
heirs,"  upon  trusts  for  the  parents  for 
life,  and  afterwards  for  the  children,  and 
in  default,  as  the  wife  should  appoint, 
and  in  default,  for  her  next  of  kin.  The 
gift  to  the  next  of  kin  contained  no  words 
of  inheritance.  Held,  that  they  took  for 
life  only.     Luetu  v.  Brandretk.    (No.  2.) 

vol.  28,  p.  274 

80.  Devise  to  A.  for  life,  with  remainder  to 
his  first  son  who  should  attain  twenty- 
one,  in  fee,  and,  in  default,  to  all  his 
daughters  in  fee ;  but  in  the  event  of  A. 
dying  without  any  issue  male  who  should 
attain  twenty-one,  or  any  issue  female, 
then  over.  Held,  that  A,  took  for  life 
only,  and  that  his  estate  was  not  enlarged 
by  the  gift  over  in  default  of  issue. 
SandarM  v.  Athford,  vol.  28,  p.  609 

81.  Bequest  to  A  ,  with  a  direction  that  if 
she  should  leave  children,  **  to  be  left  to 
them."  Held,  that  this  was  a  gift  to  the 
children  of  A,  who  survived  her  in  joint 
tenancy.    Noble  v.  Stow»    vol.  29,  p.  409 

32.  A,  B.  conveyed  freeholds  to  trustees 
and  their  heirs,  in  trust  for  his  wife  dur- 
ing  widowhood,  and  afterwards  oh  trust 
to  convey  and  divide  "such  estate  and 
premises"  amongst  the  children  and  the 
issue  of  their  children  who  should  be 
then  living  as  tenants  in  common  (the 
issue  of  any  deceased  child  to  take  their 
parents'  share).  Held,  first,  that  **  issue" 
must  be  read  children,  and  secondly,  that 
the  children  and  their  issue  took  life 
esutes  only.     Tatham  v.  Femon, 

vol.  29,  p.  604 

83.  In  the  will  of  a  testatorj  who  died  in 


1804,  he  devised  real  esute  to  his  daugh- 
ter for  life,  with  remainder  to  her  sons 
successively  in  tail,  with  remainder  to  her 
daughters  as  tenants  in  common  [without 
words  of  limitation],  and,  '*  in  de&ult  of 
such  issue,"  to  his  son  in  fee.  Held, 
that,  contrary  to  the  decision  in  Doe  v. 
Taylor  (10  Q.  B.  718).  the  daughterv 
took  for  life  only.  Re  Richard  Amotd^e 
Estate.  vol.  83,  p.  168 

84.  Held,  that  a  devise  for  life  contained  in 
a  will  could  not  be  enlarged  by  a  recital 
in  a  codicil  that  such  devise  was  in  tail. 
Ibid. 

35.  Devise  of  **  my  moiety"  of  doses  at  £.• 
Held,  insufficient,  prior  to  the  last  Wills 
Act,  to  pass  the  fee.    Ibid, 

86.  Bequest  of  1401.  to  A,  B.,  the  interest 
to  be  paid  to  her  during  her  life,  and  at 
her  death  to  be  paid  to  her  children,  fol- 
lowed by  the  appointment  of  a  trustee 
and  by  a  direction  (not  limited  to  her 
life)  to  pay  her  the  interest  Held,  that 
A,  B,  took  a  life  interest  only,  and  not  an 
absolute  interest  subject  to  the  gift  to  her 
children.    In  re  Grakam'e  WUL 

vol.  88,  p.  479 


LIFE  TENANT  AND  REMAINDER- 

MAN. 

\^See  Capital  and  Imcomb,  Conversion 
OP  Assets,  Perishable  Property, 
Renewable  Leaseholds,  Waste.] 

1.  Amount  of  the  expenses  of  draining  or- 
dered to  be  paid  out  of  a  fund  to  which 
the  infant  tenant  for  life  was  absolutely 
entitled,  in  lieu  of  charging  the  land. 
Stanhope  v.  Stanhope.  vol.  3,  p.  547 

2.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  permit  his 
wife  to  receive  **  the  annual  produce, 
interest,  rents,  and  profits  thereof,"  for 
life ;  and  after  her  death,  in  trust  to  stand 
seised  and  possessed  of  the  said  real  and 
personal  estate  for  A,  and  B.  And  he 
directed  his  trustees  to  carry  on  bis  part- 
nership trade,  in  which  he  was  engaged, 
or  such  part  as  they  should  think  proper, 
for  the  benefit  of  his  wife  and  those  in 
remainder.  Sir  John  Leach  held  that  the 
widow  was  entitled  to  any  increase  in  the 
value  of  the  testator's  capital,  which  took 
place  between  the  death  and  the  expira* 
tion  of  the  partnership ;  but  the  decision 
was  reversed  by  Lord  Brougham.  Moutley 
V.  Carr.  vol.  4,  p.  49 

8.  Part  of  a  residuary  estate,  settled  on  one 
for  life,  with  remainder  to  her  issue,  con- 
sisted of  life  annuities  and  policies  on 
the  lives  for  securing  the  principal 
money.  The  Court  seeing  it  for  the  be- 
nefit of  all  parties,  refrained  from  order- 
ing a  sale,  but  directed  the  policies  to  be 
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kqit  up,  BO  as  to  secure  the  principal, 
and  that  the  surplus  annuities  should  be 
paid  to  the  tenant  for  life.  OUugall  t. 
l^nnard,  Tol.  6,  p.  245 

4.  A  tetutor  gave  400/.  a  year  to  his  wife 
if  she  recovered  her  mental  faculties, 
otherwise  200/.  a  year,  and  to  be  paid  out 
of  his  goYernnient  stock;  and  he  di- 
rected, as  soon  as  conveniently  might  be 
after  her  death,  the  investment  of  the 
stock  out  of  which  the  annuity  was  pay- 
able, in  land  to  be  conveyed  in  strict  set- 
tlement. The  wife  did  not  recover.  Held, 
that  the  extra  200/.  a  year  became  part 
of  the  residue  to  be  invested,  and  did  not 
belong  to  the  tenant  for  life.     Ihid, 

6.  Tenant  for  life  paying  off  charge  on  set- 
tled estate  entitled  to  the  bene6t  of  the 
charge.    Bwrtll  v.  Tht  Barl  qf  Egremont, 

vol.  7,  p.  205 
C  Tenant  for  life  paying  off  charge  on 
settled  esute,  but  taking  no  steps  for 
more  than  twenty  years  to  keep  it  alive, 
the  Statute  of  Limitations  held  not  to 
apply.    Ibid, 

7.  A  testator  devised  his  estates,  in  trust, 
after  deducting  out  of  the  rents,  taxes, 
repairs,  **  improvtmeniM,"  Arc,  and  *'all 
other  necessary  outgoings,  to  divide  the 
surplus  between  A.  £,  and  other  persons 
for  life.  Held,  that  an  expenditure  for 
new  farm  buildings,  &c.,  not  stated  to  be 
with  a  view  of  improving  the  rents  or  to 
secure  the  continuance  of  the  old  tenants, 
was  not  within  the  term  improvements. 
Walpott  V.  Boughton,  vol.  12,  p.  622 

8.  A  tesutor  directed  his  real  estate  to  be 
sold,  **  immediately,  or  as  soon  as  conve- 
niently might  be,"  and  applied  in  aid  of 
his  personal  estate,  in  payment  of  his 
debts;  but  cmtil  the  settlement  should 
be  made  as  af^er  directed,  the  rents  were 
to  be  applied  in  keeping  down  the  mort- 
gages, and  the  residue  to  be  paid  to  the 
persona  entitled  under  the  settlement 
He  then  directed  the  unsold  heredita- 
ments to  be  settled  on  A.  for  life,  with 
remainder  over.  The  testator  was  greatly 
indebted,  on  bonds,  and  his  personal 
estate  was  largely  deficient.  More  than 
a  year  elapsed  before  the  sale  of  the  real 
estates.  Held,  that  the  interest  on  all 
the  debts  for  the  6rBt  year  was  payable 
out  of  the  corpus  of  the  real  estate,  but 
that  the  tenant  for  life  was  bound  to  keep 
down  the  subsequent  interest.  Oreisley  v. 
The  Earl  o/  Chesterfield,      vol.  13,  p.  288 

9.  A  I^^cy  was,  after  certain  limitations, 
"  to  revert  to  the  possessor  of  the  estate." 
Held,  that  the  tenant  for  life  of  the  estate 
took  it  absolutely.     Mangin  v.  Mangin, 

vol.  16,  p.  800 

10.  The  tenant  for  life  under  a  settlement 
voluntarily  expended  moneys  in  erecting 
necessary  buildings  on  the  trust  property. 
He  also  paid  the  expenses  of  the  invest- 
ment of  the  trust  funds  in  law.    Held, 


that  his  executors  could  not  set  off  this 
outlay  as  a  satisfaction  pro  tamto  of  a 
covenant  on  his  part  to  pay  3,000/.  to  the 
trustees  of  the  settlement.  Horloek  v. 
Smith,  vol.  17,  p.  572 

11.  Under  a  power,  a  tenant  for  life  in  pos- 
session charged  the  estate  with  20,000/. 
and  interest.  The  rents  were  insuffi- 
cient to  pay  the  interest,  and  the  tenant 
for  life  paid  the  deficiency  out  of  his  own 
moneys.  Held,  that  neither  the  tenant 
for  life,  nor  those  claiming  under  him, 
were  entitled  to  charge  the  amount  of  the 
deficiency  of  the  rents  to  pay  the  in- 
terest on  the  corpus  of  the  estate.  Lord 
Kensington  ▼.  Bouverie  {reversed), 

voL  19,  p.  89 

12.  The  Plaintiff  was  tenant  for  life  of 
Consols,  which  were  subject  to  a  trust  to 
be  invested  in  real  estates.  The  trustees, 
in  November,  entered  into  a  contract  for 
the  purchase  of  a  large  real  estate,  to  be 
completed  on  the  6th  of  January,  from 
which  time  the'  purchasers  were  entitled 
to  the  rents.  In  consequence  of  the  bank 
books  being  closed  between  the  14th  of 
December  and  the  16th  of  January,  the 
trustees,  to  enable  them  to  complete, 
sold  the  Consols  on  the  26th  of  November, 
to  be  delivered  on  the  12th  of  December, 
Held,  that  the  tenant  for  life  was  entitled 
to  be  paid,  as  income  on  the  Consols,  the 
difference  between  the  price  obtained 
and  the  value  exclusive  of  the  next  di- 
vidend. Lord  Londesborough  v.  SomervUte, 

vol.  19,  p.  295 
18.  Mode  of  calculating  the  amount  to  be 
received  by  the  tenant  for  life,  and  of  re- 
gulating the  relative  rights  of  the  tenant 
for  life  and  remainderman,  where  trus- 
tees neglected  to  convert  a  reversionary 
interest,  so  that  the  tenant  for  life  re- 
ceived nothing  until  it  fell  into  posses- 
sion.    WilMnson  v.  Duncan, 

vol.  23,  p.  469 

14.  A  testator  bequeathed  life  annuities 
payable  from  his  death,  and  he  directed 
a  fund  to  be  set  apart  to  secure  them. 
He  also  gave  one-half  of  the  residue  of 
his  personal  estate  to  his  widow  abso- 
lutely, and  the  other  half  to  other  parties 
for  life,  with  remainders  over.  By  a 
codicil,  he  postponed  the  payment  of  the 
annuities  until  the  death  of  the  wife. 
Held,  that  the  intermediate  dividends  of 
the  fund  set  apart  to  answer  the  annui- 
ties constituted,  as  between  the  tenants 
for  life  and  those  in  remainder,  income 
and  not  corpus.     Cranley  v.  Diion, 

vol.  23,  p.  512 

15.  Held,  that  it  was  not  proper  to  keep  up 
the  mansion  on  a  settled  estate,  as  a  re- 
sidence, during  the  minority  of  the  tenant 
for  life.    Bennett  v.  tVyndham, 

vol.  28,  p.  521 

16.  By  partnership  articles,  the  testator's 
capital  was  to  remain  in  the  concern  for 


250 


GENERAL  INDEX. 


eighteen  months  after  his  death.  The 
tenant  for  life  of  the  residue  was  held, 
upon  the  terms  of  the  will,  entitled  to 
the  profits  made  during  that  period.  Ben- 
nett V.  Wyndham.  vol.  24,  p.  275 

17.  A  testator  gave  16,000/.  in  legacies 
payable  within  six  months,  and  the  resi- 
due to  his  widow  for  life,  with  remainder 
over.  He  died  possessed  of  a  large  sum 
in  the  Consols.  The  widow,  who  was 
executrix,  received  the  first  half-yearly 
dividends  on  the  stock,  before  she  sold 
stock  to  pay.  Held,  that  she  was  not 
entitled,  as  tenant  for  life,  to  these  divi- 
dends on  the  stock  producing  the  16,0001, 
but  that  it  formed  eorput.  Holgaie  v. 
Jtnning:  vol.  24,  p.  623 

18.  The  fines,  fees  and  expenses  of  the  ad- 
mission of  new  trustees  to  copyholds 
must  be  borne  by  the  tenant  for  life  and 
those  in  remainder,  in  proportion  to  their 
respective  interests.    Carter  v.  Sebright. 

voL  26,  p.  374 

19.  A  testator  gave  four  shares  to  his  wife. 
He  afterwards  said — "Should  the  four 
shares  be  sold,  the  purchase>money  is  to 
be  placed  in  the  funds  and  she  is  to  have 
the  interest  thereof  during  her  natural 
life ;  but  should  she  not  sell  the  shares, 
whatever  sum  may  annually  accrue  from 
them,  beyond  200/.,  is  to  be  reserved,  as 
a  kind  of  sinking  fund  for  the  protection 
of  those  four  shares  in  the  Globe  news- 
paper. At  her  decease,  the  whole  of  the 
property  arising  from  the  shares  or  from 
their  sale  to  be  divided  between  M,  and 
X.*'  His  widow  was  not  an  executrix. 
Held,  that  the  widow  had  either  a  power 
to  sell,  or  a  right  to  call  for  a  sale  of  the 
shares.  Secondly,  that  a  large  fund, 
which  bad  accumulated  from  income  be- 
yond 200/.  a  year,  and  which  was  not 
required  for  the  protection  of  the  shares, 
did  not  belong  to  the  widow,  but  formed 
corftut,     Farlo  v.  Faden»     vol.  27,  p.  255 

20.  Trustees,  without  authority,  lent  trust 
moneys  at  interest  at  5/.  per  cent  Held, 
that  the  tenant  for  life  was  entitled  to  the 
whole  interest,  and  that  the  remainder- 
man had  no  right  to  insist  that  the  ex- 
cess of  the  interest  beyond  the  dividends 
which  would  have  been  produced  if  the 
money  had  been  invested  in  Consols 
formed  capital.    Strw4  v.  Gwyer, 

vol.  28,  p.  180 
(But  see  Baynard  v.  fFoolley. 

vol.  20,  p.  588) 

21.  Leaseholds  bequeathed  to  one  for  life, 
with  remainder  over,  were  taken  by  a  rail- 
way company,  and  the  purchase- money 
was  invested  in  Consols.  The  tenant  for 
life  only  received  the  dividends.  Held, 
on  her  death  (her  representatives  as- 
senting to  take  it),  that  her  estate  was 
entitl^,  out  of  the  Consols,  to  the  differ- 
ence between  the  dividends  received  and 
the  aggregate  amount  of  the  rental  which 


would  have  accrued  during  her  life,  if 
the  premises  had  not  been  taken.  J^- 
fieys  V.  Connor,  voL  28,  p.  828 

22.  A  testator  devised  estates  in  trust  for 
his  wife  for  life,  and  he  gave  the  trustees 
a  discretionary  power  of  sale.  Part  of 
his  estate  consisted  of  unproductive 
building  ground,  which  remained  unsold 
for  some  years.  Held,  that  the  tenant 
for  life  was  only  entitled  to  the  actual 
rents  of  the  property  until  sold ;  but  that 
she  would  have  been  entitled  to  interest 
on  the  value,  if  the  trust  for  sale  had 
been  absolute*     Yatee  v.  Yates, 

vol.  28,  p.  637 

23.  A  tenant  for  life  had  expended  on  the 
estate  large  sums^I.  In  completing  a 
mansion  left  unfinished  by  the  testatrix. 
II.  In  erecting  a  conservatory  and  vinery* 
HI.  In  rebuilding  a  farm-house  and 
buildings.  IV.  In  erecting  cottages. 
V.  In  erecting  permanent  furnaces, 
works,  buildings  and  cottages  at  some 
copper  works.  VI.  In  draining  marshy 
ground;  and  VII.  In  making  payments 
to  keep  a  foreign  mine  working,  so  as  to 
prevent  its  forfeiture.  Held,  that  he 
was  entitled  to  no  allowanco  for  these 
sums  out  of  the  personal  estate  of  the 
testatrix  held  upon  similar  trusts,  or  to 
any  inquiry  respecting  them,  except 
those  laid  out  in  completing  the  man- 
sion and  for  the  foreign  mine,  as  to  which 
an  inquiry  was  directed  whether  the 
outlay  was  for  the  benefit  of  the  inherit- 
ance.   Dent  V.  Dent,  vol.  80,  p.  363 

24.  Dividends  in  a  public  company,  earned 
before  the  testator's  death,  but  declared 
afterwards,  form  income  and  not  eorpau. 
Bates  V.  Mackinley,  MoL  81,  p.  280 

25.  Moneys  expended  by  tenant  for  life 
towards  inclosing.  Held,  to  be  a  charge 
on  the  allotments.  Femon  v.  Earl  Man- 
vers.  vol.  31,  p.  617 

26.  As  between  tenant  for  life  and  remain- 
derman, the  interest  on  the  testator'a 
debts  must  be  borne  by  the  income  as 
from  the  day  of  hia  death.  Barnes  v. 
V.  Bond,  vol.  32,  p.  653 

27.  For  a  long  series  of  years,  the  manager 
of  a  public  company  had  firaudulently 
retained  large  sums,  whereby  the  divi- 
dends declared,  from  time  to  time,  were 
much  less  than  they  otherwise  would 
have  been.  After  his  death,  a  consider- 
able sum  was  recovered  by  the  company 
from  his  estate,  in  respect  of  his  defalca- 
tions, and  thereupon  the  company  de« 
clared  a  large  bonus.  Held,  as  between 
the  tenant  for  life  and  remainderman  of 
some  shares,  that  the  bonus  belonged 
solely  to  the  person  entitled  to  the  shares 
at  the  time  it  was  declared.  Edaumdmm 
V.  Crosthwaite,  vol.  84,  p.  30 

28.  Rents  and  royalties  of  brickfields,  one 
of  which  bad  been  leased  by  the  testator 
and  the  other  by  the  trustees  of  his  will 
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under  a  power.    Held  to  belong  to  the 
tenant  for  life.    Earl  Cowley  ▼.  WelltsUy, 

vol.  36,  p.  638 

29.  The  produce  of  gravel,  loam,  &c.,  sold 
by  the  trustees  according  to  the  course 
pursued  by  the  testator.  Held  income 
and  not  corput. 

Fines  for  admission  received  by  the 
trustees  of  a  manor  upon  grants  of  parts 
of  the  waste.  Held  to  belong  to  the 
tenant  for  life.  Ecwl  Cowley  v.  WeUes- 
Uy,  vol  35,  p.  640 

30.  Preliminary  fines  received  on  en- 
franchising copyholds  by  reason  of  the 
admission  having  taken  place  before 
July,  1853,  as  is  mentioned  in  the  Copy- 
hold Act,  1852  (15  &  16  Vict.  c.  51). 
Held  to  belong  to  the  tenant  for  life. 
Ibid, 

31.  Expense  of  fencing  waste  lands  of  a 
manor  granted  to  a  trustee  for  the  benefit 
of  the  estate.  Held  payable  out  of 
eorpiM.     Ibid, 

32.  Costs  of  trustees  of  rendering  the  ne- 
cessary accounts  for  the  purpose  of  pay- 
iog  the  succession  duty  in  respect  of  the 
life  estate.  Held  payable  by  the  tenant 
for  life.    ilnd. 


LIMITATION  OP  GIFT. 

1.  Absolute  interest  cut  down  to  a  life  inte- 
rest for  a  limited  purpose,  held  to  remain 
absolute  upon  failure  of  that  purpose. 
Winckwwrth  v.  Winekworih.  vol.  8,  p.  576 

2.  A  testator,  by  virtue  of  a  power,  ap- 
pointed a  fund  to  trustees  for  his  four 
children,  in  four  equal  portions  and  sub- 
jea  to  the  trusts  thereinafter  contained 
respecting  his  own  residuary  estate. 
Some  of  those  trusts  were  to  the  chiU 
dren  for  life,  with  remainder  to  their 
children,  and  (as  regarded  the  fund  sub- 
ject to  the  power)  the  appointment  to 

Kandchildren  was  void  for  remoteness, 
eld,  that  the  children  took  absolutely 
in  the  first  instance,  and  that  the  subse- 
quent attempt  to  limit  the  absolute  gift 
being  void,  the  children  took  the  fund 
absolutely.    Stephens  v.  Gadsden, 

vol.  20,  p.  463 
(See  Webster  v.  Parr.    vol.  26,  p.  236) 

3.  Appointment  to  Jl.  B,  (an  object  of  a 
power),  to  be  settled  for  her  separate  use, 
and  to  be  divided,  at  her  deato,  amongst 
her  children.  The  gift  to  the  children 
being  void,  they  not  being  objects.  Held , 
that  A,  B,  took  for  life  only,  and  not  an 
absolute  interest  inefiectually  attempted 
to  be  cut  down.    Reid  v.  Reid, 

vol.  25,  p.  469 

4.  Two  bequests  were  made  to  the  same 
person  in  successive  sentences,  and  in 
the  latter,  the  words  "for  life**  were 
added.  Held,  that  the  limitation  applied 
to  the  second  gift  only,  and  that   the 


legatee  took  the  first  absolutely.     (Jhwer 
v.  Towers.  vol.  26,  p.  81 

5.  A  testator  directed  his  executors  to  raise 
a  legacy  ^*  to  or  in  trust  for  his  son.*'  It 
was  to  be  invested  in  the  names  of 
trustees,  and  life  annuities  were  given  to 
the  son  and  his  wife  out  of  the  income, 
and  interests  were  given  to  the  children 
of  the  son  and  to  their  issue,  with  gifts 
over.  Held,  that  there  was  an  absolute 
gift  to  the  son  cut  down  to  the  limited 
extent  of  the  subsequent  gifts.  Salmon 
V.  Salmon,  vol.  29,  p.  27 

6.  A  testatrix,  by  her  will,  gave  her  re- 
sidue between^,  and  B,  fi. being  dead, 
she,  by  a  codicil,  gave  her  residue 
between  A,  and  C,  **  for  the  use  of  their 
children,  and,  when  they  come  of  age,  to 
have  settled  upon  them.*'  She  added, 
'*  I  mean  A.  is  to  share  my  fortune  with 
£.*'  Held,  that  A  's  interest  was  only 
cut  down  to  the  extent  of  the  trust  in 
favour  of  his  children,  and  this  trust  fail- 
ing by  A*h  death  without  ever  having  had 
issue,  that  A.*i  representatives  were  en- 
titled to  a  moiety  of  the  residue.  Nor- 
man v.  Kynaston,  vol.  29,  p.  96 

7.  A  testator  bequeathed  leaseholds  to 
trustees,  upon  trust  to  pay  the  rents  to 
his  daughter  for  her  separate  use  [with- 
out limit],  but  in  case  she  should  die 
before  the  expiration  of  the  leate,  then 
upon  trust  to  accumulate  the  rents  for  her 
children.  She  never  had  any  children. 
Held,  that  she  took  the  whole  interest  in 
the  leaseholds.     Watkim  v.  WesUm, 

vol  32,  p.  238 

LIMITATION  (WORDS  OF). 

1.  The  words  "  executors  and  administra- 
tors" have  in  some  cases  been  construed 
to  mean  next  of  kin,  but  the  words 
**  executors,  administrators  and  assigns'* 
do  not  admit  of  that  interpretation. 
Qrqfftey  v.  Humpage,  vol.  1,  p.  52 

2.  A  devise  of  real  and  personal  estate  to 
a  feme  covert ^  for  life,  for  her  inde- 
pendent use  and  benefit,  "  with  remain- 
der to  the  heirs  of  her  body,  in  tail," 
with  remainders  over;  accompanied 
with  a  declaration,  "  that  all  the  afore- 
said limitations  were  intended  by  the  te». 
tator  to  be  in  strict  settlement.'*  Held, 
that,  subject  to  the  husband's  life  es- 
tate, the  wife  took  an  estate  tail  in  the 
real  estate,  and  an  absolute  interest  in 
the  personalty.    Douglas  y.  Congreve. 

vol.  1,  p.  59 

3.  Devise  to  testator's  widow,  for  life,  with 
remainder  to  trustees  and  their  exe- 
cutors, to  pay  costs,  &c.,  and  to  divide 
the  residue  of  the  rents  amongst  all  the 
testator's  brothers  and  sisters  *'  who 
should  be  living  at  the  time  of  the  de- 
cease of  his  ( testator* s)  wife,  and  to  their 
issue,  male  and  female,  after  the  respec- 
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live  deceases  of  his  said  brothers  and 
sisters,  for  ever;  to  be  equally  divided 
between  and  among  them."  Held,  that 
the  words  "issue  male  and  female"  were 
to  be  construed  as  words  of  limitation, 
and  not  of  purchase ;  and  that  the  chil- 
dren of  a  sister  of  the  testator  who  died 
in  the  lifetime  of  the  widow,  took  no 
interest  under  the  devise. 

A  similar  decision  made  with  respect 
to  personal  estate.    Tate  v.  Clarkt, 

vol.  1,  p.  100 

4.  The  ultimate  limitation  of  a  fund  in  a 
marriage  settlement,  after  the  death  of  a 
husband  and  wife,  was  to  the  husband,  if 
he  survived  his  wife,  but  if  the  wife  sur- 
vived, then,  after  her  death,  to  such  per- 
son as  the  husband  should  appoint,  and 
in  default,  "to  his  executors,  adminis- 
trators, or  assigns."  The  wife  survived, 
and  the  husband  made  no  appointment. 
Held  that  his  residuary  legatees,  and 
not  his  next  of  kin,  were  entitled. 
Howell  V.  Oayler,  vol.  6,  p.  157 

5.  The  ultimate  trust  in  a  marriage  settle- 
ment of  a  fund  belonging  to  the  wife, 
was  to  her  executors  or  administrators. 
Held,  first,  that  the  surviving  husband, 
who  was  her  administrator  and  not  her 
next  of  kin  was  entitled ;  and  secondly, 
that  if  by  those  words  her  next  of  kin 
were  intended,  then  that  the  next  of  kin 
at  the  death  of  the  wife,  and  not  of  the 
husband  (who  was  tenant  for  life),  were 
entitled.     Allen  v.  Thorp,      vol.  7,  p.  72 

6.  Under  a  limitation,  by  deed  of  a  fund, 
to  *'  the  executors  or  administrators  of 
the  settlor,  to  and  for  his  and  their  own 
use  and  benefit."  Held,  under  the 
circumstances,  that  the  fund  belonged 
to  the  next  of  kin,  and  not  the  ad- 
ministrator.   Meryon  v.  CoUett. 

vol.  8,  p.  386 

7.  The  word  "  son"  is  quite  as  flexible  as 
the  word  *'heir,"  and  can  as  easily  be 
read  '*  issue  male"  as  the  word  "  heir" 
can  be  turned  into  "son."  Jenkint  v. 
Lord  Clinton.  vol.  26,  p.  108 

8.  A  testator  devised  an  estate  to  his 
daughter  for  life,  and  af^er  her  decease 
to  her  son  or  sons,  daughter  or  daughters, 
to  him,  her  or  them  or  his,  her  or  their 
heirs  for  ever ;  but  should  his  daughter 
die  without  having  such  heir  or  heirs, 
then  the  estate  to  be  sold  within  three 
months  after  her  death,  and  the  produce 
divided  amongst  other  persons.  The 
daughter  died  without  having  had  any 
issue.  Held,  that  the  gift  over  was 
valid  and  took  effect    Polley  v.  Polley. 

vol.  29,  p.  184* 

9.  The  word  "heirs,"  in  a  devise  to  first 
and  other  sons,  construed  "  heirs  of  the 
body,"  in  order  to  give  effect  to  the 
general  intention,  that  the  sons  should 
take  successively  and  in  priority  of  birth. 
Benneuey  v.  Bray,  vol.  33,  p.  96 


10.  Devise  to  A,  B,  for  life,  and  afterwards 
to  his  "  first  and  other  sons  successively 
according  to  the  priority 'of  their  respec- 
tive births  and  their  respective  heirs" 
[omitting  "  of  their  bodies"],  to  the  ex- 
tent that  the  elder  should  be  preferred  to 
the  younger,  and  "  for  default  of  such 
son  or  sons,"  to  the  dsughters  as  tenants 
in  common  in  fee.  Held,  that  the  sons 
of  A.  B.  took  successively  as  tenants  in 
tail  general.     Hennes^y  v.  Bray, 

vol.  33,  p.  96 

11.  Devise  to  A,  for  life,  with  remainder  to 
B,  in  fee;  but  if  B.  should  die,  leaving 
issue,  then  to  his  children.  B.  survived 
A.  and  died,  leaving  children.  Held, 
that  the  gift  to  his  children  did  not  take 
effect    Slaney  v.  Slaney.    vol.  33,  p.  631 


LIQUIDATED  DAMAGES. 
[See  Penalty.] 


LIS  PENDENS. 

[See  Statute  of    Liiiitations     (Lis 
Pendens).] 

1.  After  bill  filed,  but  before  subpcena 
served,  the  Defendant  assigned  the  sub- 
ject-matter of  the  suit  Held,  that  the 
assignee  was  a  necessary  party,  and  that 
the  Court  would,  if  necessary,  grant  an 
injunction  to  restrain  any  further  assign- 
ment.    Powell  V.  Wright,    vol.  7,  p.  444 

2.  Interests  of  Defendants  inter  ee,  arising 
out  of  the  rights  of  the  Plaintiffs,  pro- 
tected by  the  doctrine  of  lie  pendene.. 
Tyler  v.  Thomae,  vol  26,  p.  47 

3.  In  a  suit  instituted  by  creditors  for  the 
administration  of  the  testator's  estate, 
the  deficiency  of  the  personal  estate  for 
payment  of  the  debts  was  payable  out  of 
two  real  estates  devised  separately  to  the 
Defendanu  A.  and  B,  In  1846  die 
debts  were  ordered  to  be  paid  out  of  A,^» 
estate  alone,  without  prejudice  to  his 
right  of  contribution  against  B,*9  estate. 
In  1862  the  suit  was  registered  as  a 
lie  pendene f  and  two  months  afterwards 
B,  mortgaged  his  estate  to  C.  who  had  no 
notice  of  A.*b  rights.  Held,  that  there 
was  a  lie  pendene  as  regarded  A.*u  rights, 
and  that  C's  mortgage  must  be  post- 
poned to  A.*8  claim.    Ibid, 

4.  In  a  suit  to  have  an  appointment,  under 
a  discretionary  power,  declared  invalid, 
a  subsequent  appointment  pendente  lite 
upheld.  Ward  v.  TyrrelL    vol.  26,  p.  663 

6.  A  registered  lie  pendene  does  not  create 
a  charge  or  lien  on  the  property,  nor 
does  it  excuse  a  purchaser  from  com- 
pleting his  contract  It  merely  puts  him 
upon  SQ  inauiry  into  the  validity  of  the 
Plaintiff's  claim.    Bull  v.  Hutchene, 

vol.  32,  p.  616 
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LOCO  PARENTIS. 

1.  B^  merely  making  provisions  for  grand- 
children, grandparents  do  not  necessarily 
place  themaelvea  in  loco  parentis.  Ly  ddon 
Y.  Eliiwn.  Tol.  19,  p.  66  5 

2.  J,  B,,  by  two  deeds,  made  provision  for 
his  natural  children  and  their  mothers. 
Held,  that  the  fact,  that  the  settlor  could 
not  place  himself  in  loco  parentU  as  to 
the  latter,  shewed  that  it  was  not  his  in- 
tention to  do  so  as  to  the  former.  Palmer 
V.  Newell.  vol.  20,  p.  82 


LONDON. 

Construction  of  a  charitable  gift  to  the 
hospitals  of  London.  Wallace  v.  The  At' 
tomey- General,  vol.  38,  p.  884 


LOST  INSTRUMENT. 

1.  Bill  by  indorsee  against  the  acceptor  of 
a  bill  alleged  to  have  been  mislaid,  lost, 
or  accidentally  destroyed,  for  payment  or 
an  indemnity,  dismissed  with  costs,  the 
loss,  &e.  not  being  sufficiently  proved. 
Coeitell  V.  Bridgeman.  vol.  4,  p.  499 

2.  A  bill  was  filed  for  relief  in  respect  of 
a  lost  bond,  which  was  alleged  to  have 
been  altered  after  Its  execution.  Held, 
that  the  doctrine  laid  down  in  Simjuon 
V.  Lord  Howden  did  not  apply,  for  the 
bond  being  lost  the  objection  would  not, 
at  law,  appear  on  the  face  of  it.  William* 
V.  Flight,  vol.  6,  p.  41 

8.  it,  ^ing  indebted  to  the  Plaintiffs, 
gsve  them  a  bill  of  eitchange,  drawn  by 
R,  and  accepted  by  the  Defendant,  but 
made  payable  to  it's  order.  The  bill 
wu  not  indorfed  by  Jt.,  and,  being  sent 
back  for  that  purpose,  was  destroyed  by 
JL  Held,  that  a  suit  by  the  Plaintiff 
against  the  Defendant  to  recover  the 
amount  of  the  bill  could  not  be  sustained. 
Edge  V.  Bw^ford.  vol.  81,  p.  247 


LUNACY. 
[&f  Guardian  ad  Litem,  Jurisdiction.] 

1.  On  a  bill  to  set  aside  deeds  and  re- 
coveries, on  the  ground  of  the  lunacy  of 
the  partv  at  the  time  he  executed  them : 
Held,  that  the  finding  of  the  jury  on 
an  inquisition,  which  overreached  that 
period,  afforded  a  presumption  that  he 
was  then  insane ;  but  there  being  some 
evidence,  that  after  the  time  when  the 
lunacy  was  stated  to  have  commenced 
the  party  was  not  of  unsound  mind,  an 
inue  was  directed  to  inquire  whether  he 
was  of  unsound  mind  at  the  time  of  exe- 
cuting the  deeds,  &c.  Prank  v.  Main- 
waring,  vol.  2,  p.  116 

2.  A  bifi  was  filed  on  behalf  of  an  infant, 


with  the  sanction  of  the  Master,  to  set 
aside  deeds,  executed  b^  a  lunatic  after 
he  had  been  found  lunatic  by  inquisition. 
An  issue  having  been  directed,  the  jurv 
found  in  favour  of  the  deeds.  The  bill 
was  dismissed  with  costs  of  suit  and  of 
the  issue.     Prank  v.  Mainwaring, 

vol.  4,  p.  87 

8.  The  law  will  raise  an  implied  contract, 
and  give  a  valid  demand  or  debt  against 
the  lunatic  or  his  estate,  for  moneys  ex- 
pended for  the  necessary  •protection  of 
his  person  and  estate.  Under  a  com- 
mission of  lunacy.  A,  B.  was,  upon  in- 
quisition, found  lunatic,  and  the  verdict 
was  confirmed  upon  the  trial  of  a  traverse. 
Before  the  costa  had  been  ordered  to  be 
raised  A,  B.  died.  Held,  that  under  the 
8  8e  4  mil.  4,  c.  104,  the  real  esute  of 
the  lunatic  was  liable  for  the  costa  of 
the  proceedings.  Williams  v.  Wentworth, 

vol.  6,  p.  825 

4.  Where  a  guardian  ad  litem  of  a  person 
of  unsound  mind,  though  not  so  found 
by  inquisition,  dies,  a  special  application 
is  necessary  to  obtain  the  appointment 
of  a  new  guardian,  and  an  appointment 
by  an  onler  of  course  is  irregular. 
Needham  v.  Smith,  vol.  6,  p.  180 

6,  The  Court  under  the  circumstances  of 
the  case,  refused  to  set  aside  deeds  exe- 
cuted by  one  under  restraint  in  a  lunatic 
asylum,  under  medical  certificates.  Selhy 
V.  Jackson,  vol.  6,  p.  192 

6.  When  a  party,  without  authority,  but 
bond  fide,  assumes  the  management  of  the 
property  of  one  mentarllv  incompetent, 
this  Court  will  not,  on  his  recovery,  re- 
store to  him  his  property  without  making 
an  equity  allowance  for  the  expenses  and 
liabilities.  Ibid, 

7.  Difficulty  in  holding  a  partner  who  os- 
tensibly takes  an  active  part  in  the  con- 
duct of  the  business  free  from  responsi- 
bility, on  the  ground  of  insanity,  in 
respect  of  the  aeu  of  the  firm.  Sadler  v. 
Lee,  vol.  6,  p.  824 

8.  A,  was  found  lunatic  in  Ireland,  and  B. 
was  appointed  his  committee  there.  A, 
being  a  Defendant  to  a  suit  in  England, 
an  application  was  made  that  B,  might 
be  appointed  guardian  ad  litem.  Held, 
that  the  proper  course  was  to  get  the 
Irish  commission  recorded  in  England, 
under  the  1  Will.  4,  c.  68,  s.  41,  and  then 
for  the  lunatic  and  committee  to  answer 
together.     Lady  Hartland  v.  Ateherley, 

voL  7i  p.  6S 

9.  A  bill  may  be  filed  in  the  name  of  a 
person  alleged  to  be  of  unsound  mind, 
though  not  so  found  by  inquisition,  by 
any  one  professing  to  be  his  next  friend  ; 
and  such  a  person  may  be  sued  as  a  De- 
fendant, and  the  Court  then  appoints  a 
guardian  to  answer  for  him.  In  such 
cases,  the  Court  imposes  all  the  restraints 
of  infancy,  and  the  party  is  bound  by  the 
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acts  of  the  guardian  so  appointed.  The 
Court  having  proper  evidence,  that  they 
are  incapable  of  protecting  their  own  in- 
terests, treats  them  as  in&nts  or  as  in- 
sane, though  not  so  found  by  inquisition, 
and  being  satisfied  that  their  next  friend 
or  guardian  pays  proper  attention  to  their 
interests,  and  making  all  necessary  in- 
quiries to  ascertain  their  rights,  and  what 
is  beneficial  to  them ;  or,  if  necessary, 
directing  that  a  commission  may  be  ap- 
plied for,  ultimately  deals  with  their 
lights  and  property  as  justice  may  re- 
quire. NiUon  Y.  DuMCombe  ;  Dwmeombe  t. 
Helton.  voL  9.  p.  211 

10.  A  contract  may  be  implied,  in  favour  of 
a  person,  who  has  supplied  a  person  of 
unsound  mind,  though  not  so  found  by 
inquisition,  with  necessaries,  or  has  pro- 
vided him  with  proper  protection  and 
support.    Ibid, 

11.  Jurisdiction  of  the  Court  to  interfere 
for  the  protection  of  a  lunatic  not  found 
so  by  inquisition.     Ibid, 

12.  Though  the  finding  of  a  person's  in- 
sanity, by  inquisition  upon  a  commission 
of  lunacy,  is  not  binding  on  third  parties, 
still  it  destroys  the  natural  presumption 
in  favour  of  sanity,  and  casts  the  burden 
of  proving  the  person's  sanity  on  the 
party  alleging  it.    Snook  v.  fVailt, 

vol.  1 1,  p.  106 

13.  After  a  bill  to  foreclose,  the  mortgagor 
was  found  lunatic  by  inquisition,  at  a  date 
overreaching  the  mortgage  deed.  At  the 
hearing,  an  issue  was  directed  as  to  his 
sanity  at  the  date  of  the  mortgage.  Ibid. 

14.  As  to  the  difficulties  in  ascertaining  a 
roan's  sanity,  and  the  proper  tests  to  be 
employed.    Ibid, 

16.  Order  made  by  the  Master  of  the  Rolls, 
directing  the  dividends  of  a  sum  in  Court, 
belonging  to  a  perwn  of  unsound  mind, 
though  not  so  found  by  inquisition,  to  be 
paid  to  her  father  for  her  maintenance. 
In  T€  Berry.  vol.  18,  p.  455 

16.  A  fund  producing  upwards  of  200/. 
a  year,  belonging  to  A.  B.,  a  person  of 
unsound  mind,  though  not  so  found  by 
inquisition,  was  paid  into  Court  under 
the  Trustee  Relief  Act.  A  petition  to 
the  Master  <^  the  RolU  for  the  application 
of  the  income  towards  his  maintenance 
was  refused*    Re  Irby.       vol.  17,  p.  334 

17.  A  deed  though  overreached  by  the  find- 
ing  of  an  inquisition  in  lunac^f  is  not, 
therefore,  necessarily  jprimA  faieie  void. 
Jacobs  V.  Richards  ;  Jacobs  v.  Porter* 

vol.  18,  p.  300 

18.  A  party  claiming  under  a  deed  is  not 
bound  to  prove  the  sanity  of  the  person 
executing  it;  the  burden  of  proof  lies 
on  the  other  side.     Jbid. 

19.  A.  6.  executed  a  mortgage  to  the  Plain- 
tiff in  1848,  and  in  1852  he  was  found 
lunatic  as  from  1825.  The  Plsintiff, 
having    instituted  a  suit   to  foreclose. 


proved  the  execution  of  the  deed  by  the 
attesting  witness.  The  Defendant  did 
not  cross-examine  this  witness,  but 
entered  into  evidence  to  prove  the  in- 
sanity of  the  mortgagor  in  1848.  This 
Court,  observing  on  the  difficulties  in 
putting  the  Defendant  on  terms  to  re- 
store the  money,  Held,  that  the  De. 
fendant  ought  to  have  filed  a  cross  bill, 
and  a  decree  was  made  for  foreclosure, 
but  not  to  be  drawn  up  for  six  months, 
to  enable  the  Defendant  to  take  such 
steps  as  he  might  be  advised.  On  appeal, 
the  Lords  Justices  gave  liberty  to  the 
Plaintiff  to  proceed  at  law,  and  reserved 
further  consideration,  but  in  defiiult, dis- 
missed the  claim.    Jacobs  v.  Richards. 

vol.  18,  p.  300 

20.  Jurisdiction  of  the  Court  to  entertain  a 
suit  instituted  in  the  nsme  of  a  person 
of  weak  mind  by  a  next  friend.  Light  v. 
Light.  vol.  25,  p.  248 

21.  Decree  made  in  such  a  suit  for  the  pro- 
tection of  the  Plaintiff's  property,  and 
liberty  given  to  apply  in  lunacy  as  to 
its  application.    Ibid. 

22.  A  sum  of  390t,  being  the  whole  pro- 
perty to  which  a  lunatic  (not  so  found  by 
inquisition),  aged  fifty,  waa  entitled,  or- 
dered by  the  Master  of  the  Rolls  to  be 
paid  to  her  mother,  who  had  previously 
maintained  her,  on  her  undertaking  to 
maintain  her  for  the  future.  WiUisms  v. 
Allen.  vol  33,  p.  241 

28.  The  Lords  Justices  msde  an  order  under 
*<The  Lunacy  Regulation  Act,  1862," 
which  appointed  two  persons  to  receive 
from  the  Defendants  (the  trustees)  and 
apply  for  his  benefit  the  property  of  a 

Iirisoner  acquitted  on  the  ground  of  his 
unacy.  This  Court,  on  bill  filed,  decreed 
the  execution  of  the  ofder.  Harvey  v. 
Trenehard.  vol.  84,  p.  240 

24.  Under  *'  The  Lunacy  Regulation  Act, 
1862"  (25  &  26  rtet.  c.  86),  the  Lord 
Chancellor  has  power  to  appoint  persons 
to  recover  and  receive  funds  of  a  lunatic 
without  inquisition  and  in  a  summary 
manner,  in  the  alternative  either  of  his 
income  being  under  50/.,  or  his  property 
not  exceeding  1,000/.  in  value.    Ibid, 

25.  This  Court  cannot  entertain  an  objec- 
tion that  an  order  was  msde  by  the  Lords 
Justices  in  lunacy  in  the  absence  of 
proper  pardes.    Ibid. 

MACHINERY. 

1.  Looms  in  a  mill  were  not  fixed,  but 
were  merely  steadied,  by  having  their  four 
iron  legs  let  into  four  loom-foots  dropped 
into  the  floor.  Held,  that  they  did  not 
pass  by  a  mortgage  of  the  mill  and  the 
machinery  belonging  to  the  mill,  nor  by 
a  contract  for  sale  in  similar  terms. 
Hutchinson  v.  Kay.  vol.  23,  p.  413 

2.  Mortgage  of  iron  works  and  rolling  mill* 
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with  the  machinery,  &c.  specified  in 
schedule,  "and  all  engines,  machinery, 
fixtures  and  things  which  might  thereafter 
be  fixed  and  fastened  in  or  upon  the  same 
premises,  whether  in  addition  or  substi- 
tution." Held,  that  the  words  <*  fastened 
in  or  upon  the  same  premises"  governed 
the  sentence,  and  that  subsequent  addi- 
tions,  consisting  of  an  engine  for  turning 
a  ladiOy  a  steam  hammer  and  anyil,  a 
boiler  and  furnace,  passed  to  the  mort- 

'  gagees;  bat  that  cutters,  bed  plate, 
straightening  plate,  and  the  metal  floor- 
ing of  the  mill  did  not.  The  Metropoli- 
tan Cotmtiei,  Jj-c*  Society  ▼•  Brown* 

▼ol.  2fi,  p.  464 

3.  Under  an  assignment  of  the  machinery 
fastened  in  or  upon  a  mill.  Held,  that 
an  anvil,  though  not  fastened  or  fixed  to 
it,  passed,  as  essential  to  a  fixed  steam 
hammer.    Ibid, 


MAINTENANCE. 
[Ste  Lunatic,  Precatoet  Trusts.] 

1.  An  increased  allowance  for  maintenance 
made  out  of  the  property  of  infants,  for 
the  purpose  of  supporting  their  parents 
who  were  in  great  indigence.  AlUn  ▼. 
Cmter.  vol.  1,  p.  202 

2.  Soma  paid  by  an  executor  out  of  an  in- 
fant's property  for  his  mabttenanee,  can- 
not be  allowed  by  the  Master  under  a 
direction  to  make  all  just  allowances." 
Cotham  v.  f¥e$t,  voL  1,  p.  380 

5.  A  party,  whose  interest  in  a  fund  had 
not  vested,  held,  under  the  terms  of  a 
power  in  a  will,  entitled  to  maintenance, 
even  after  attaining  twenty-one.  EUiev. 
MoMweli,  voL  8,  p.  587 

4.  Special  order  for  allowance  of  mainte- 
nanee  to  an  infant  resident  with  her 
father  out  of  the  jurisdiction.  De  Weooer 
V.  Rechport,  vol.  6,  p.  391 

$.  A  testator  bequeathed  a  house,  &c.  to  his 
wife,  for  the  use  of  herself  and  his  daugh- 
ter, subject  to  the  following  trust,  "  that 
his  wile  and  daughter  should  live  together, 
and  that  his  wife  should  take  chai^  and 
see  to  the  maintenance  and  support  of  his 
daughter,  during  her  minority,  with  the 
iostructiooa  of  0.C*'  He  also  gave  100/. 
to  his  wife,  in  addition  to  the  house,  &c., 
for  the  further  support  of  herself  and  his 
daogfater.  Held,  that  the  widow  took 
absolutely,  subject  to  a  trust  for  the 
maintenance  ana  support  of  the  daugh- 
ter doriBg  minority,  and  which  did  not 
cease  upon  her  marriage  under  age. 
OmoUy  V.  Farrell.  vol.  8,  p.  347 

(See  Pride  v.  Fooki.        vol.  2,  p.  430) 

6.  After  the  death  of  their  father,  infants 
petitioned  for  an  allowance  for  mainte- 
nance out  of  their  fortunes.  Held,  that 
such  maintenance  was  to  be  determined 
irrespective  of  the  means  of  their  mother 


to  support  them  out  of  her  own  fortune. 
Dougloi  V.  Andrew,  vol.  12,  p.  310 

7.  A  testator  atanding  in  loco  porenfw,  gave 
to  truatees  a  legacy  of  4,000/.,  on  trust  to 
pay  it  to  J.  &,  on  his  attaining  twenty, 
one.  He  authorised  them  to  raise  it  by 
mortgage  of  his  real  estates;  and,  out  of 
the  moneys  thereby  bequeathed,  to  raise 
such  sum,  not  exceeding  the  interest  at 
4  per  cent,  of  the  expectant  portion,  as 
to  them  should  seem  sufficient  for  main- 
tenance. Held,  that  the  legatee,  during 
minority,  was  entitled  to  maintenance 
only,  and  not  to  the  whole  amount  of  in- 
terest on  the  legacy.    lUtdge  v.  WinnalL 

vol.  12,  p.  357 

8.  By  a  settlement  power  was  given  to  the 
wife  to  appoint  a  fund  to  her  children, 
for  any  interests  and  either  absolutely  or 
conditionally;  and  it  empowered  the 
trustees,  during  the  minorities  of  the 
children,  to  apply  the  income  for  their 
maintenance  and  education,  notwith- 
standing the  husband  might  be  of  suffi. 
cient  aibility  to  maintain  and  educate 
them.  The  wife  appointed  the  fund 
equally  among  all  her  children,  and  di- 
rected the  income,  during  their  minori* 
ties,  to  be  paid  to  her  husband,  to  be  ap- 
plied by  him  for  their  maintenance  and 
education.  The  children  had  other  means 
of  maintenance.  The  trustees  of  the 
settlement  declining  to  pay  the  income  of 
the  trust  fund  to  the  children's  lather. 
Held,  that  this  was  a  trust,  and  that  the 
Court  would  apply  a  proper  sum  for  the 
maintenance  auid  education,  and  not  ne- 
cessarily the  whole;  and  a  reference  to 
chambers  was  directed  to  inquire  how 
much  ought  to  be  allowed,  regard  being 
had  to  the  provision  from  other  sources. 
Whiie  V.  Oroae.  vol.  18,  p.  571 

9.  Bequest  for  *< maintenance"  of  a  child 
held  not  to  cease  on  his  death,  but  to 
pass  to  his  representative.  JBayM  v. 
Crowlher,  vol.  20,  p.  400 

10.  Bequest  of  leaseholds,  in  trust  to  pay 
half  of  the  rents  to  J.  for  life,  and  the 
other  half  to  B,  for  life,  and  in  case  of 
the  death  of  either,  his  share  of  the  rents 
"  to  be  paid  and  applied  for  the  mainte- 
nance of  his  children."  until  the  decease 
of  the  survivor  of  A.  and  B.,  and  then 
to  sell  and  divide  equally  between  the 
children  of  A,  and  B,  After  the  death 
of  A.,  one  of  his  children  died.  Held, 
that  his  representative  was  entitled  to  a 
share  in  the  rents  until  the  death  of  B, 
Ibid. 

1 1 .  A  trustee  bond  fide  advanced  a  sum  to  ap- 
prentice an  infant,  in  the  life  of  the  infant's 
father,  who  was  in  great  pecuniary' dis- 
tress, while  the  infiint's  interest  in  the  trust 
fund  was  contingent,  and  before  a  power 
of  advancement  had  come  into  operation. 
Held,  that  in  taking  the  accounts  as 
againat  trustee  the  amount  ought  to  be 
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allowed  to  him.    Worthingion  v.  M^Craer, 

vol.  23,  p.  81 

12.  Devise  to  the  children  of  A^  B,,  and 
C.  who  should  be  living  when  the  young- 
est attained  twenty-one,  with  a  direction, 
that  "the  present  yearly  rents"  should 
be  paid  to  the  persons  who  brought  up 
the  children  of  C,  Held,  upon  the  con- 
test, that  until  the  contingency  hap- 
pened, the  rents  were  to  be  paid  to  such 
persons  in  trust  not  only  for  the  children 
of  C.  but  of  A,  and  B,    Sanden  v.  Miller, 

vol.  25,  p.  154 

1 8.  Power  of  maintenance  of  "  the  person 
for  the  time  being  entitled  "  to  the  estate, 
held,  to  include  persons  "  absolutely  or 
presumptively  entitled.*'  Sidney  v.  fPi/* 
mer.  vol.  25,  p.  260 

14.  A  husband  being  held  liable  at  the  suit 
of  the  children  of  his  wife's  first  mar- 
riage to  replace  trust  funds  received  by 
him,  claimed  a  lazge  sum  expended  in 
maintaining,  &c.  the  children  after  the 
second  marriage.  The  claim  waa  dis- 
allowed.   Qrove  v.  Price,     vol.  26,  p.  108 

15.  Trustees  applied  a  part  of  the  capital 
of  a  fund  belonging  to  infants,  who  had 
been  left  destitute  by  the  father,  for  their 
benefit.  They  were  allowed  the  amount. 
Prince  V.  Hine.  vol.  26,  p.  684 

16.  Bequest  in  trust  to  pay  the  interest  to 
the  testator's  wife  for  life,  for  the  sepa- 
rate use  of  his  wife  and  their  children, 
and  applied  for  the  maintenance  and 
support  of  herself,  and  the  maintenance, 
education,  clothing  and  support  of  such 
children.  The  widow  mortgaged  her 
interest  and  became  insolvent.  Held, 
that  the  trust  was  only  for  the  benefit  of 
those  children  requiring  support,  and  a 
reference  was  directed  to  ascertain  what 
part  of  the  income  waa  necessary  for  that 
purpose.    Carr  v.  Living,     vol.  28,  p.  644 

17.  A  testator  authorized  his  executor  to 
advance  any  part,  **  not  exceeding  one- 
half  of  the  presumptive  share"  of  his 
children,  towards  their  maintenance  and 
advancement.  The  estate  being  very 
small,  the  executor  advanced  more  than 
the  whole.  The  estate  being  insufficient 
to  repay  the  amount  to  the  executor,  the 
Court,  in  a  suit  by  a  child  for  adminis- 
tration, gave  priority  to  the  costs  of  suit, 
but  gave  the  surplus  to  the  executor  in 
part  payment  of  his  advances.  Robinson 
V.  Killey.  voL  80,  p.  620 

18.  The  testator  gave  his  residue,  on  trust 
to  apply  the  income  for  the  maintenance, 
education  and  support  of  his  children 
until  the  youngest  attained  twenty-one. 
The  children  having  been  maintained, 
&C.,  the  Court  declined  directing  an  ac- 
count of  the  application  of  the  income 
during  the  minority  of  the  youngest 
child,  without  a  special  case  being  made 
out.     Hara  v.  Hora.  vol.  38,  p.  88 

19.  Gift  to  a  widow,  she  maintaining  and 


educating  the  testator's  son  and  two 
daughters  thereout,  until  the  son  attained 
twenty. one.  Held,  that  the  sou,  who  had 
married  and  ceased  to  reside  with  his 
mother,  but  waa  still  a  minor,  was  not 
entitled  to  maintenance.  Staniland  v.  Sta- 
niland,  vol.  84,  p.  bZ^ 

20.  Bequest  to  widow  of  two-thirds  of  the 
residue,  ''to  be  at  her  sole  and  entire 
disposal,  for  the  maintenance  of  herself 
and  such  child  or  children  as  I  may  leave 
by  her."  Held,  that  the  widow  had  an 
uncontrolled  power  over  the  income  so 
long  as  the  children  were  maintained, 
and  that  the  right  of  the  children  to 
maintenance  did  notecase  at  twenty- one. 
Scott  V.  Key.  vol.  85,  p.  291 

(  Garr  v.  Ling.  vol.  ^Z,  p.  474) 


MARRIAGE. 

[See  PoREioN   Law,  Married  Woman, 
Misrepresentation.] 

1.  After  a  lapse  of  twenty- eight  years  a 
consent  to  marriage,  so  as  to  avoid  a  for- 
feiture, was,  under  the  circumstances, 
presumed.     Ae  Adrian  Birch. 

vol.  17,  p.  858 

2.  As  to  the  obligation  of  a  father  to  make 
good  promises  made  on  the  marriage  of 
his  daughter,  to  his  intended  son-in-law, 
to  leave  her  a  share  of  his  property,  and 
on  the  faith  of  which  the  marriage  took 
place.     Lozley  v.  Heath.    voL  27,  p.  523 

8.  A  father,  prior  to  the  marriage  of  hia 
daughter,  in  a  correspondence  with  hia 
intended  son-in-law,  stated  that  all 
his  property  would  be  eaually  divided 
amongst  his  children  at  hia  decease.  A 
settlement  waa  executed  prior  to  the  mar« 
riage,  which  omitted  all  mention  of  this. 
Held,  that  there  was  an  obligation  bind- 
ing on  the  father;  but  the  first  letter 
having  alluded  to  a  prior  conversation 
applying  the  representation  to  children 
who  should  survive  the  father,  the  Court 
held,  that  this  condition,  though  not  men- 
tioned, afiected  the  whole  of  the  subse- 
quent correspondence,  and  that  the  obli- 
gation was  conditional  on  her  surviving. 
She  predeceased  her  ftither,  leaving  a 
child.  Held,  that  the  father  was  under 
no  obligation  to  leave  any  part  of  his 
property  to  the  daughter  or  her  iasue. 
JbiJL 

4.  Upon  the  treaty  for  a  marriage,  the  fa- 
ther of  the  lady  wrote  to  the  husband, 
'*  I  still  adhere  to  my  last  proposition, 
viz.  to  allow  Elitaheih  100/.  a  year, .  .  . 
and  at  ray  decease  she  shall  be  entitled 
to  her  share  of  whatever  propertv  I  may 
die  possessed  of."  Held,  1st.  That  this 
was  a  contract  binding  on  the  father; 
2nd.  That  it  was  not  so  vague  aa  to  pre- 
vent its  being  enforced  ;  8rd.  That  it  did 
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not  include  freehold  property ;  4th.  That 
the  daughter  was  entitled  to  an  equal 
share  with  the  other  children  of  the  per- 
sonal estate  which  the  testator  died  pos- 
sessed of,  after  deducting  the  widow's 
one-third  share  and  the  debts  and  ex- 
penses; 6th.  That  parol  evidence  was 
inadmissible  to  shew  what  was  intended 
by  the  words  "her  share;"-  6th.  That 
the  suit  ought  not  to  be  by  the  daughter 
alone,  but  that  her  husband  ought  to  be 
a  PlaintiC    Lover  y.  Fielder, 

vol.  32,  p.  ] 


MARRIAGE  ACT. 

Where  the  husband  alone  ineurs  a  for- 
feiture under  the  Marriage  Act  (4  Oeo. 
4,  c.  76, 8. 28;,  the  Court  has  no  authority 
to  order  any  settlement  of  the  wife's  pro- 
perty  on  the  issue  of  the  wife  by  any  sub- 
sequent marriage.  Atiomeff-Oeneral  ▼. 
MuUay.  vol.  7,  p.  851 


MARRIAGE  SETTLEMENT. 

[Sre  Absolute  Intbrest,  Construction, 
Covenant  to  Settle,  Domicile,  Exe- 
cutory Trusts,  Implication  (Gipt 
by).  Portion,  Reperence  (Gift  by). 
Statute  of  Frauds,  Vesting,  Volun- 
tary Settlement.] 

1.  Whether,  after  the  execution  of  a  mar- 
riage settlement,  which  is  not  executory, 
the  husband  and  wife  have  power  before 
the  solemnization  of  the  marriage  to  re- 
voke it,  quaere.    Page  v.  Home, 

voL  9,  p.  570 

1  On  the  14th  of  March,  in  contemplation 
of  a  marriage,  a  mortgage  in  fee  was 
conveyed  to  trustees,  on  certain  trusts 
for  the  intended  wife,  husband,  and  the 
issue  of  the  intended  marriage.  On  the 
27th  of  Marck^  the  husband  and  wife  re- 
voked it.  Upon  a  bill  by  the  husband, 
claiming  the  mortgage  Jure  mariti,  the 
Court  referred  it  to  the  Master  to  in- 
quire under  what  circumstances  the  re- 
vocation had  been  executed.    Ibid. 

8.  A  /rsu  sotei  in  contemplation  of  a  mar- 
riage with  7*.,  vested  personal  property  in 
trustees,  upon  trust  for  the  sole  benefit 
of  herself,  her  executors,  &c.,  until  her 
marriage  (if  any),  with  subsequent  trusts 
for  her  issue.  She  never  married  7*.,  but 
before  her  marriage  with  M,  the  trustees 
handed  over  to  her  a  part  of  the  fund. 
Held,  that  the  settlement  waa  irrevocable; 
that  she  had  no  power  of  absolute  dis- 
position until  marriage;  that  the  trusts 
were  to  arise  on  any  marriage  ;  and  that 
the  trustees  had  committed  a  breach  of 
trust  for  which  they  were  answerable. 
MPDommell  ▼.  HetUrige.       vol.  1 6,  p.  846 

4.  On  their  marriage,  a  lady  and  her  hus- 
*band  covenanted  to  settle  her  real  estate, 
vol.  xxxvi— 8. 


on  trusts,  under  which  the  husband  was 
to  have  a  life  estate  therein,  and  the  wife 
obtained  benefits  in  her  personalty  which 
she  would  not  have  been  otherwise  en- 
titled to,  and  had  a  power  to  appoint  a 
fund  by  will.  She  appointed  the  fund  to 
strangers.  On  her  death  the  settlement 
turned  out  to  be  inoperative  aa  to  her 
real  estate,  she  having  been  sn  infant 
when  she  executed  it,  and  the  husband 
therefore  lost  his  life  estate  in  it  Held, 
that  the  appointees  were  not  volunteers 
but  purchasers  under  the  wife,  and  that 
the  husband  was  not  entitled  to  compen-* 
sation  out  of  the  wife's  personal  estate 
included  in  the  settlement  for  the  loss  of 
his  life  estate  in  the  wife's  realty.  Camp- 
bell V.  Ingilby,  vol.  21,  p.  667 

5.  In  the  case  of  marriage  contracts,  it  is 
impossible  to  set  them  aside  after  the 
marriage,  on  the  ground  of  a  failure  of  a 
pecuniary  consideration  on  one  side. 
Ibid, 

6.  Settlement  by  husband  of  all  his  per- 
sonal estate  to  which  he  was  then  or 
might  thereafter  become  entitled,  in 
trust  for  himself  for  life,  with  remainder 
absolutely  to  his  wife.  Held,  not  to 
comprise  his  interest  in  a  fund  bequeathed 
to  him  for  life,  with  remainder  to  his 
children.    St,  Aubyn  v.  Humphreys, 

vol  22,  p.  175 

7.  By  a  post-nuptial  settlement,  a  husband 
and  wife  covenanted  with  trustees  to 
settle  all  the  property  which  the  wife 
might  become  entitled  to  during  the 
coverture  on  themselves  for  life,  with 
remainder  to  their  children.  During 
the  coverture,  part  of  such  property  was 
allowed  by  the  husband  to  be  paid  over 
to  the  trustees ;  the  other  part  was  not 
reduced  into  possession  at  the  husband's 
death.  Held,  that  originally,  the  settle- 
ment was  binding  on  neither  party ;  and 
secondly,  that  the  psrt  paid  over  had 
been  effectually  made  subject  to  the 
trusts  by  the  husband.  Anderton  v. 
Abbott.  vol.  23,  p.  457 

8.  Invalidity  of  a  parol  agreement  of  the. 
husband  prior  to  marriage  to  settle  his 
wife's  property.    Spieer  v.  Spieer, 

vol.  24,  p.  865 

9.  Where,  prior  to  a  marriage,  the  parties 
transfer  a  fund  to  trustees  upon  trusts 
agreed  on  by  parol  only,  tfnd  the  instru- 
ment declaring  the  same  trusts  is  exe- 
cuted after  the  marriage,  it  is  perfectly 
valid  as  an  instrument  for  valuable  con- 
sideration.    Cooper  V.  Wormald, 

vol.  27,  p.  266 

10.  A  parol  ante-nuptial  contract  is  not  a 
good  consideration  to  support  a  post-nup- 
tbl  settlement  as  against  creditors.  Go/- 
dieutt  V.  Tounuend.  vol.  28,  p.  445 

11.  A  post-nuptial  settlement  of  money 
recited  an  ante-nuptial  contract.  By 
the  settlement,  those  children  who  sur- 
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vived  their  parents  alone  took,  but  by 
the  contract,  as  recited,  all  the  children 
took  vested  interests  at  their  birth.  The 
recital  being  the  only  proof  of  the  con- 
tract Held,  that  the  Court  must  act  on 
the  settlement     Mignan  v.  Parry. 

vol.  31,  p.  211 

12.  On  Tueiday,  an  intended  husband,  who 
was  an  infant,  wrote  to  the  trustee  of  the 
intended  wife,  **  that  he  especially  wished 
bis  wife's  property  entirely  settled  on  her- 
self," and  that  the  wedding  was  to  take 
placeon  Saturday.  They  married  unknown 
to  the  trustee  on  Wedne$day,  without  any 
settlement  Held,  that  this  letter  con- 
tained no  settlement  or  agreement  for  a 
settlement  binding  on  the  husband  or 
wife.  BtoMmont'v,  Carter;  Carter  V.  Beau' 
mont.  vol.  32,  p.  686 

13.  The  five  children  of  a  testator  were 
absolutely  entitled  to  his  residue.  One 
of  them,  on  her  marriage,  settled  her 
fifth  of  such  residue,  and  all  other  her 
share  by  survivorship  or  otherwise,  and 
all  her  right,  contingent,  reversionary, 
or  otherwise,  possibility,  &c.  therein.  She 
afterwards  became  entitled  to  a  further 
share  by  the  death  of  a  brother  intestate. 
Held,  that  it  was  not  included  in  the  set- 
tlement   Edwards  v.  Brougkton. 

vol.  82,  p.  667 

MARRIED  WOMAN. 

[See  Husband  and  Wipe,  Married  Wo- 
man's    CONVBTANCE,     MaRRIED    Wo- 

man's  Property.] 

1.  C.  £.,  in  the  lifetime  of  her  husband, 
contracted  a  second  marriage  with  the 
testator,  and  after  his  death  with  /.  C. 
The  testator  believing  C  £.  to  he  hia 
wife,  bequeathed  to  her  all  his  property, 
and  appointed  her  hia  executrix;  she 
proved  his  will,  and  /.  C,  aa  her  hus- 
band, possessed  part  of  the  estate  of  the 
testator ;  the  next  of  kin  having  filed  a 
bill  against  C  E,  and  her  real  husband, 
impugning  the  validity  of  the  will,  and 
seeking  an  account  of  the  testator's 
estate.  Held,  that  the  huaband  of  C.  £., 
though  he  had  not  interfered,  was  a  ne- 
cessary party,  but  that  /.  C,  her  supposed 
husband,  was  not    M*Keuna  v.  Everitt. 

vol.  1,  p.  184 

2.  A  husband  went  abroad,  leaving  his 
wife  ai)d  child  unprovided  for,  whereupon 
the  father  of  the  husband  and  the  fatner 
of  the  wife  entered  into  an  agreement  to 
allow  the  wife  ZOL  each,  **  so  long  as  she 
should  continue  separate  and  apart  from" 
her  husband.  Held,  that  the  allowance 
terminated  by  the  death  of  ^  the  husband. 
Miller  V,  Woodward.  vol.  2,  p.  271 

8.  A  husband  became  liable  for  bills  of 
costs  due  from  his  wife,  dum  §ola,  and 
from  her  former  husband,  to  a  solicitor. 
Held,  that  though  the  relation  of  soli- 


citor and  client  did  not  exist  between 
the  solicitor  and  the  second  husband,  yet 
that  the  latter  was  entitled  to  a  taxation 
of  the  bills  of  costs.     Waring  v.  WilHamt. 

vol.  2,  p.  1 

4.  Where  husband  and  wife  are  Defend- 
ants, and  the  suit  does  not  relate  to  se- 
parate estate,  service  of  a  copy  of  the 
bill  on  the  husband  alone,  is  good  service. 
Kent  V.  Jacobs.  vol.  6,  p.  48 

5.  Where  a  suit  relates  to  a  wife's  separate 
estate,  she,  as  well  as  her  husband,  must 
be  served  with  a  copy  bill.  Saiwum  v. 
Green.  vol.  8,  p.  457 

6.  A  wife  cannot  in  this  Court,  be  heard 
upon  a  motion  on  behalf  of  her  husband. 
Ol40eld  V.  Cobbett.  vol.  14,  p.  28 

7.  In  every  case  where  a  married  woman 
seeks  to  tax  a  solicitor's  bill,  for  huainess 
in  respect  of  her  separate  estate,  she  must 
apply  by  her  next  friend.     In  re  Wamgk. 

vol.  16,  p.  608 

8.  The  next  friend  will  be  liable  for  the 
costs  of  the  order  and  taxation,  but  not 
for  the  amount  of  the  bill.    Ibid. 

9.  Where  a  married  woman  employs  a  soli- 
citor and  makes  her  separate  estate  liable, 
she  is,  though  not  personally  liable,  a 
'*partv  chargeable"  within  the  mean- 
ing of  the  87th  section  of  the  6  &  7 
Viet,  c  73.     Waugh  v.  Waddle. 

vol.  16,  p.  521 

10.  A  wife  can  only  be  made  a  party  to  a 
suit  instituted  by  her  husband  in  respect 
of  her  separate  estate ;  and  the  husband, 
by  making  her  a  party,  in  fact  admtta  it 
to  be  her  separate  estate.    Earl  v.  Ferris. 

vol.  19,  p.  67 

11.  Whether  a  feme  covert  can,  in  respect 
of  her  separate  estate,  consent  to  a  breach 
of  trust,  qtutre.    Dauies  v.  Hodgson. 

vol.  26,  p.  177 

12.  A  wife  obtained  an  order  for  protection 
under  the  20  &  21  Fiet.  c.  85,  s.  21. 
Held,  that  she  was  entitled  to  payment 
of  a  fund  in  Court  representing  a  legacy 
bequeathed  to  her.  In  re  Xingsleys 
Trust.  vol.  26,  p.  84 

18.  A  wife  waa  deserted  by  her  husband. 
Afterwards,  her  father  bequeathed  a  fund 
for  her  separate  use,  without  power  of 
anticipation,  and  she  subsequently  ob- 
tained a  protecting  order  under  the  20  ft 
21  Fiet.  c.  86,  s.  21.  Held,  that  she  waa 
entitled  to  payment     Cooke  v.  Fuller. 

vol.  26,  p.  99 

14.  A  contract  entered  into  and  paid  for  by 
a  wife,  without  the  knowledge,  but  for 
the  benefit  of  her  husband,  is  valid  and 
binding  when  ratified  by  the  husband. 
Millard  v.  Harvey.  vol.  84,  p.  237 

16.  A  bequest  of  an  annuity  to  a  married 
woman,  '*  in  the  event  of  the  death  of  or 
her  separation  from  her  present  hus- 
band," was  followed  by  a  right  to  reside 
in  the  tests  tor's  house  "  in  the  event  of 
the  desth  of  her  husband,  or  her  separa- 
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tion  from  or  living  apart  from  him."  She 
wat  separated  from  him,  not  by  any 
legal  aeparation,  but  by  reason  of  his 
infirmity.  Held,  that  she  was  entitled  to 
the  annuity.  B^dborough  v.  Bedbcrough, 
(Nob  2.)  vol.  84,  p.  28d 


MARRIED  WOMAN'S  CONVEY- 
ANCE. 

1.  A  husband  seised  in  right  of  his  wife, 
concurred  with  the  other  tenants  in  com- 
mon in  a  partition  of  estate  and  mines, 
but  no  fine  was  levied.  He  died  in  1828  ; 
after  which  his  widow  acquiesced  in  the 
arrangement,  and  took  the  benefit  of  it. 
She  and  her  lessee  afterwards  proceeded 
to  get  coal  under  the  land  awarded  to 
other  parties,  and  defended  that  proceed- 
ing, on  the  ground  that  the  huaband's 
acts  were  invalid,  and  that  the  parties 
were  still  tenants  in  common  of  the  whole. 
The  Court  restrained  her  by  injunction. 
Maden  v.  Feever;  vol.  5,  p.  608 

2.  Though  no  assignment  can  be  made  of 
the  reversionary  interest  of  a  married 
woman,  so  aa  to  bind  her,  in  the  event  of 
tlie  death  of  her  husband  in  her  lifetime 
and  before  it  falls  into  possession,  yet  a 
perfect  conveyance  may  be  made  by  her 
and  her  husband,  under  the  Fines  and 
Recoveries  Act,  of  a  reversionarv  inte- 
rest in  the  produce  of  real  estate  directed 
to  be  sold.     Tusr  v.  Turner, 

vol.  20,  p.  560 
8.  Stock  in  Court,  settled  absolutely  to  the 
separate  use  of  a  married  woman,  Or- 
dered, upon  her  petition,  to  be  trans- 
ferred into  the  joint  names  of  herself  and 
her  husband,  her  separate  examination 
and  consent  being  dispensed  with.  Re 
Crmmp.  voL  34,  p.  670 


MARRIED  WOMAN'S  PROPERTY. 

[See  MoRTOAOE  (of  Wipe's  Property), 
Power  (Execution  op),  Reduction 
INTO  Possession,  Separate  Use, 
Wife's  Revbesionart  Interest.] 

1.  The  income  of  wife's  property,  being 
fheui  in  action^  And  not  possessed  or  re- 
duced into  possession  in  the  lifetime  of 
her  husband,  belongs  to  the  wife  by  sur- 
vivorship, and  not  to  the  representatives 
of  the  husband  or  his  assignee.  H^ilkin' 
ten  V.  CharleMworih.  vol.  10,  p.  324 

2.  Bequest  to  A.,  his  wife  and  children,  jt. 
and  his  wife  being  together  entitled  to 
one-fourth,  A.  insisted  that  he  was  enti- 
tled to  one-half  of  such  one- fourth  in  his 
own  right,  and  that  his  wife  was  entitled 
to  a  settlement  in  respect  of  a  moiety 
only.  His  wife,  however,  claimed  a  set- 
tlement in  respect  of  the  whole.  H  eld,  that 
the  fund  must  be  retained,  with  a  direc- 


tion to  pay  the  dividends  to  the  husband 
during  the  joint  lives,  with  liberty  for  the 
survivor  to  apply.  Held  also,  that  if 
such  a  legacy  were  not  brought  under 
the  consideration  of  the  Court,  payment 
to  the  husband  would  be  a  good  payment ; 
but  in  case  of  no  payment  the  wife  would 
be  entitled  by  survivorship.  Atche$on  v. 
Ateheson,  vol.  11,  p.  486 

8.  An  estate  was  devised  to  a  feme  covert 
for  her  separate  use.  She  entered  into  a 
contract  for  sale  and  died,  having  de- 
vised the  estate  to  her  husband,  who  sued 
for  a  specific  performance.  The  pur- 
chaser objected,  that  the  feme  covert  had 
neither  power  to  enter  into  a  contract  nor 
to  devise  the  estate.  The  Court  declined 
to  compel  a  specific  performance  in  the 
absence  of  the  heir.     Harris  v.  Mott, 

vol.  14,  p.  169 

4.  Trust  funds  were  limited  to  a  married 
woman  absolutely  if  she  survived  her 
husband,  but,  if  she  predeceased  him, 
she  was  to  have  a  general  power  of  ap- 
pointment by  will.  The  wife  survived 
ner  husband.  Held,  that  the  power  had 
not  arisen,  and  that  therefore  her  will, 
made  during  the  coverture,  was  inopera- 
tive. Trimmell  v.  Fe0.  vol  16,  p.  687 
(See  Laprimaudaffc  v.  Teiuier. 

vol.  12,  p.  206) 

6.  The  aavings  of  a  wife's  separate  estate 
were  invested  in  the  joint  names  of  hus- 
band and  wife.  The  fund  was  afterwards 
applied  in  the  purchase  of  a  real  estate. 
After  the  death  of  the  husband,  the 
Court,  on  the  evidence,  Held,  that  the 
estate  belonged  to  the  wife.  Darkin  v. 
Darkin.  vol.  17,  p.  678 

6.  Two  promissory  notes,  and  a  gas  share^ 
were  left  to  a  feme  eok  for  her  separate 
use.  She  married,  but  they  were  not 
settled,  and  they  were  subsequently 
transferred  into  the  name  of  the  husband. 
There  being  written  recognitions  of  the 
husband  that  they  were  the  wife's,  Held, 
after  his  death,  that  they  belonged,  aa 
separate  estate,  to  her.    Ibid, 

7.  Husband  and  wife  had,  for  many  years, 
lived  and  were  still  living  separate.  The 
husband  remitted  money  for  her  mainte- 
nance and  support.  She  saved  a  consi- 
derable portion.  Held,  that  the  husband 
could  not  recover  back  these  savings,  and 
a  demurrer  to  a  bill  by  the  husband 
against  his  wife  and  her  bankers  for  that 
object  was  allowed.    Brooke  v.  Brooke, 

vol.  26,  p.  842 

8.  Upon  a  marriage,  the  lady's  property 
was  settled  on  herself  until  Uie  marriage, 
and  afterwards  on  certain  trusts,  and 
giving  her,  in  the  event  of  her  prede- 
ceasing her  husband,  power  to  appoint 
the  property  by  will.  Shortly  after  the 
marriage,  the  lady  made  a  will  appointing 
and  bequeathing  the  property  partly  to 
her  husband's  family.     She  survived  her 
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husband,  and  the  marriage  turned  out  to 
be  void.  Held,  that  notwithstanding  the 
power  had  never  arisen,  the  will  was  a 
valid  disposition  of  the  settled  property. 
/o»M  V.  SauthalL  vol.  80,  p.  187 

MARSHALLING  ASSETS. 

1.  if.,  being  entitled  to  a  moiety  of  an  es- 
tate,  covenanted  to  settle  it  on  himself 
for  life,  with  remainder  to  his  wife  and 
children.  He  afterwards  acquired  the 
other  moiety,  and  mortgaged  the  entirety 
to  B,,  who,  having  no  notice,  obtained 
priority  over  the  wife  and  children  of  A, 
By  the  will  of  B,  the  mortgage  was  given 
to  C.  for  life,  with  remainder  to  A.  abso- 
lutely. J,  died,  and  C,  by  virtue  of  the 
mortgage,  received  the  rents  of  the  en- 
tirety  to  the  disappointment  of  the  wife 
and  children  of  A,  C,  afterwards  died. 
Held,  that  the  widow  and  children  of  A, 
had  no  equity  as  against  the  general  cre- 
ditors of  A.  to  have  u  lien  on  the  second 
moiety  of  the  estate,  to  recoup  the  loss 
sustained  by  them  by  C's  receiving  the 
rents  of  the  moiety  of  the  estate  bound 
by  the  settlement,  from  the  death  of  A. 
to  the  death  of  C.  but  that  they  must 
come  in  as  specialty  creditors  under  the 
covenant.    AidridgeY.  Wfthrook, 

vol.  5,  p.  188 

2.  A  testator  bequeathed  legacies  to  A.^  B. 
and  C,  payable  out  of  his  personal  estate, 
and  he  devised  his  real  estate,  subject  to 
the  payment  of  his  debts,  to  D,  and  B, 
The  personal  estate  being  exhausted  in 
payment  of  debts,  the  legatees  were  held 
entitled,  on  the  principle  of  marshalling, 

,  to  have  recourse  for  payment  to  the  real 
estate,  to  the  prejudice  of  the  devisees. 
Surteet  v.  Parkin,  vol.  19,  p.  406 

3.  Two  properties,  X.  and  F.,  were  mort- 
gaged to  A;  and  afterwards  X.  alone  is 
mortgaged  to  B.  Held,  that  B,  is  en- 
titled to  have  the  securities  marshalled 
so  as  to  throw  A.*a  mortgage  in  the  first 
instance  on  estate  Y.     Gibson  v.  Seagrim. 

vol.  20,  p.  614 

4.  A  trustee  advanced  Xo  A,  B,  (one  of  his 
eettuiM  que  trusts)  a  part  of  the  trust  funds, 
to  enable  him  to  purchase  a  real  estate. 
A,  B,  died  without  having  repaid  the 
money,  having  devised  the  estate,  and 
his  personal  estate  was  insufficient  to 
pay  bis  debU  and  legacies.  Held,  first, 
that  there  was  a  lien  on  the  estate  for  the 
trust  funds ;  and,  secondly,  that  the  pe- 
cuniary legatees  had,  as  against  the  de- 
visees, a  right  of  marshalling,  so  as  to 
have  the  lien  satisfied,  primarily,  out  of 
the  purchased  estate  Birds  v.  Atkey, 
(No.  2.)  vol.  24,  p.  618 

5.  A  testator  bequeathed  an  annuity  to  his 
wife  for  life,  and  his  residuary  estate  to  bis 
children.  The  executors  set  apart  a  fund 
to  answer  the  annuity.      Some  of  the 


children  settled  their  shares  in  this  fund, 
by  specific  description,  and  they  after- 
wards incumbered  the  shares  in  tbe  other 
residuary  estate.  By  the  reduction  of 
the  interest  of  the  fund  set  apart,  the 
capital  of  it  was  resorted  to  for  payment 
of  the  annuity.  Held,  that  the  persons 
claiming  under  the  settlement  were  not 
entitled,  as  against  the  incumbrancers  of 
the  residue,  to  have  the  annuity  fund 
made  good  out  of  the  residuary  estate. 
Wedderbum  v.  Wedderburn, 

vol.  25,  p.  118 
6.  Pecuniary  legatees  are  entitled,  as  against 
the  devisees  (under  the  doctrine  of  mar- 
shalling assets),  to  stand  in  the  place  of 
an  unpaid  vendor  whose  lien  has  ex- 
hausted the  personal  assets.  Lord  Li/- 
ford  V.  Powys  Keek,  (No.  3.) 

vol.  85,  p.  77 

MASTER  OP  THE  ROLLS. 

[See  Jurisdiction.] 


MERGER. 
\^See  Merobe  of  Charge.] 

1.  Valid  lease  of  charity  property  which 
had  merged  in  the  fee  bv  an  invalid  ab- 
solute conveyance  to  tbe  lessee,  sustained 
on  setting  aside  the  latter  on  an  informa- 
tion by  tbe  Attorney- General.  Attorney" 
General  v.  Kerr,  voL  2,  p.  420 

2.  The  owner  in  fee  bought  up  an  existing 
building  lease  of  the  property,  and  had 
it  assigned  to  a  trustee,  in  trust  for  hina, 
"his  executors,  administrators,  and  as- 
signs." Held,  that  the  presumption  was, 
that  the  lease  had  not,  in  Equity,  merged 
in  the  inheritsnce,  but  that  it  passed  as 
part  of  his  personal  estate.  Held  also, 
that  the  burden  of  proof  was  on  those 
who  asserted  the  contrary.  Gwster  v. 
Gunter.  vol.  28,  p.  671 

8.  A,  B.,  being  owner  of  a  leasehold,  pur- 
chased the  reversion  in  fee  and  had  it 
conveyed  to  a  trustee  expressly  that  the 
term  might  not  merge.  He  afterwards 
bequeathed  to  his  wife  *'  the  whole  of  his 
personal  property,  estate  and  effects  of 
every  and  whatsoever  kind  they  might  be."* 
Held,  first,  that  the  real  esUte  did  not 
pass ;  and,  secondly,  that  the  term  did 
not  attend  the  inheritance,  but  passed  to 
the  widow.     Belaney  ▼.  Belanev. 

voL  95,  p.  469 

« 

MERGER  OF  CHARGE. 

[See  LiPE  Tenant  and  Remaindbem an.] 

1.  A  person  having  a  partial  interest  in  an 
estate  bought  up  chargea  thereon,  and 
had  them  transferred  to  trustees  for  him : 
he  afterwards  became  absolutely  entitled 
to  the  estate.     Held,  under  the  circum- 
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aUnces,  that  the  charges  had  merged  in 
the  inheritance.  Lord  Sehey  9,  Lord  Lakt, 

vol.  1,  !>.  146 

2.  Where  the  same  person  becomes  abac- 
lutely  entitled  to  an  estate  and  a  sum  of 
money  charged  upon  it,  the  charge  will 
be  deemed  extinguished,  unless  it  ap- 
pears that  the  owner  intended  otherwise. 
Hood  V.  PkiUipt,  vol.  3,  p.  513 

3.  For  the  purpose  of  shewing  the  in  ten* 
tion,  evidence  direct  and  presumptive 
may  be  resorted  to.  A  transfer  to  a  trus- 
tee must  be  considered  as  one  of  the 
grounds  rebutting  the  presumption  of 
merger;  but  does  not  amount  to  deci- 
sive evidence  against  the  presumption. 
/MdL 

4.  itf .  fi  ,  the  owner  in  fee  of  an  estate,  paid 
off  a  mortgage  in  fee  existing  on  it, 
which  in  1807  was  transferred  to  a  trust- 
tee,  in  trust  for  J.  B.,  her  **  heirs,  execu- 
tors, administrators,  and  assigns  respec- 
tively;" and  the  trustee  covenanted  to 
convey  to  A.  B.,  her  heirs  or  assigns,  or 
unto  such  other  person  or  persons,  and 
in  such  manner  and  form  as  A.  B,,  her 
heirs,  executors,  administrators,  or  as- 
signs should  direct  A.  B.  devised  the 
estate  to  a  trustee  to  pay  certain  speci- 
fied legacies,  and  subject  thereto,  she 
devised  it  to.  C.  D.  in  fee,  *'  and  upon  or 
for  no  other  use,  trust,  intent,  or  purpose 
whatsoeTer."  A,  B.  died  in  1832.  Held 
that  the  mortgage  had  merged.    Ihid. 

fi.  An  estate  subject  to  two  charges,  was 
devised  to  the  party  entitled  to  the  first 
charge;  and  by  the  settlement  made  on 
her  marriage,  to  which  the  second  incum- 
brancer waa  no  party,  it  was  agreed  that 
the  charge  should  not  be  raised,  and  the 
estate  was  thereby  settled.  Held,  that 
the  first  charge  could  not  be  set  up 
against  the  second  incumbrancer.  Far- 
rvm  V.  Bset,  vol.  4,  p.  18 

6.  Merger  of  a  charge  in  the  inheritance  is 
not  to  be  assumed,  if  it  would  be  con- 

.  trary  to  the  interest  of  the  owner  of  the 
estate  and  charge.     DaioU  v.  Barrett. 

vol.  14,  p.  542 

7.  An  estate  vested  in  A,  for  life,  with  re- 
mainder to  his  eldest  son  B,\n  tail,  was 
subject  to  conaidersble  family  mortgages. 
B.,  being  possessed  of  other  large  pro- 
perty,  granted  an  annuity  of  2,5002.  a 
year  to  A.,  to  cease  upon  his  death,  or 
upon  B.*B  *' paying  off,  satisfying,  and 
diachaiging"  the  several  mortgages. 
Held,  on  the  whole,  that  the  intention 
was  to  merge  the  mortgages.  Hogkton 
V.  Hogktom,  vol.  15,  p.  278 

8*  A  Hf^  estate  and  a  life  annuity  charged 
on  the  same  estate,  and  devised  to  the 
same  person,  held  not  to  have  merged. 
A  testator  devised  to  the  Defendant,  a 
married  woman,  i^  reversionary  life  inte- 
rest in  an  estate,  and  ahe  bequeathed  to 
the  Defendant,  for  life  and  for  her  sepa- 


rate use,  an  annuity  charged  on  the  same 
estate,  and  to  commence  immediately. 
She  also  bequeathed  other  annuities  simi- 
larly charged.  At  the  death  of  the  tes- 
tatrix, the  prior  limitation  having  failed, 
the  Defendant  became  tenant  for  life  in 
possession.  The  Defendant  afterwards 
became  discovert,  and  the  property 
having  become  insufficient  to  pay  all  the 
annuities,  Held,  that  a  merger  of  the 
Defendant's  annuity  in  her  life  estate,  by 
operation  of  law,  would  not  be  presumed. 
Byam  v.  Sutton,  vol.  19,  p.  56^ 

9.  A,,  the  owner  of  a  freehold  estate,  sub- 
ject to  a  mortgage  in  fee  to  secure  1,3001., 
devised  and  bequeathed  his  real  and  per- 
sonal estate  to  B.  the  mortgagee.  B.,  in 
his  residuary  account,  stated  that  he  had 
retained  467/.,  out  of  the  personal  estate, 
towards  payment  of  his  mortgage  debt. 
Afterwards  B*  devised  the  property  to 
three  relatives  of  A,t  "provided  they 
undertake  to  receive  the  same  with  all 
the  liabilities  attaching  thereunto." 
Held,  first,  under  the  circumstances, 
that  the  mortgage  had  not  merged  in 
the  fee;  and  secondly,  that  the  three 
took  the  estate  subject  to  the  payment 
of  the  balance  of  the  mortgage  debt. 
Hatch  V.  Skelton.  vol.  20,  p.  458 

10.  The  owner  of  an  estate  voluntarily 
charged  it  with  his  own  simple  contract 
debt,  and,  by  the  same  deed,  settled  the 
estate,  subject  thereto,  on  himself  for 
life,  with  remainder  to  his  daughter.  He 
afterwards  paid  off*  the  debt,  but  de- 
clared that  the  charge  should  continue 
for  the  benefit  of  bis  personal  estate. 
After  his  death,  held,  that  the  charge 
still  subsisted  and  must  be  raised  and 
paid.    JawuMon  v.  Stein,  vol.  21,  p.  5 

11.  Charge  paid  off*  by  a  person  having 
only  a  partial  interest  in  the  estate — 
Held,  not  to  have  merged.    Pitt  v.  Pitt. 

vol.  22,  p.  294 

12.  In  1824  A.  purchased  an  estate,  and  he 
mortgaged  it  to  raise  part  of  the  pur- 
chase-money. In  February,  1840,  it  was 
paid  off  and  transferred  to  B.,  who  in 
April,  1840,  executed  a  declaration  of 
trust  in  favour  of  A.  A.  died  in  1848. 
Held,  that  the  charge  had  merged.   Jbid. 

13.  When  the  owner  of  an  estate  in  fee 
simple  becomes  entitled  to  a  charge  on 
that  estate,  primi  facie  the  charge,  in 
equity  at  least,  merges  in  the  inherit- 
ance, unless  the  owner  of  the  estate  does 
some  act  to  keep  it  alive,  or  unless,  from 
the  circumstances  of  the  case,  it  would 
be  for  his  interest  that  it  should  continue 
to  be  a  subsisting  charge.  Suni\fen  v. 
Swii^en.    (No.  3.)  vol.  29,  p.  199 

14.  Devise  by  the  owner  in  fee  without 
mentioning  a  charge  on  it  to  which  he 
was  absolutely  entitled.  Held  to  be 
some  indication  of  his  intention  to  merge 
it.    Jbid. 
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15.  The  testator  was  owner  in  fee  of  an 
estate  on  which  there  was  a  charge  of 
6,000/.  to  which  he  was  absolutely  en- 
titled, and  a  subsequent  charge  of  a 
jointure  in  favour  of  6.  The  testator  de- 
vised the  estate  in  fee  to  B,  Held,  that 
she  took  discharged  of  the  mortgage. 
Smnfen  v.  Swiije^u   (No.  8.) 

vol.  29,  p.  199 

16.  Where  a  charge  on  an  estate  becomes 
vested  absolutely  in  the  owner  of  the  in- 
heritance of  the  estate,  the  three  tests 
usually  applied  for  ascertaining  whether 
the  charge  has  merged  are: — First,  whe- 
ther there  has  been  an  actual  expression 
of  intention  to  that  effect;  secondly, 
whether  the  acta  done  by  the  owner  of 
the  estate  are  only  consistent  with  the 
charge  being  kept  on  foot ;  and  thirdly, 
whether  it  is  for  the  interest  of  the  owner 
that  the  charge  should  not  merge  in  the 
inheritance.     TyrwhUt  y,  Tyrwhitt, 

vol.  32,  p.  244r 

17.  As  to  the  effect  of  an  expression  of  in- 
tention, on  the  part  of  the  owner  of  the 
inheritance  of  an  estate,  as  to  the  merger 
of  a  charge  thereon,  made  previous  to 
his  becoming  absolute  owner  of  the 
charge.    Ibid, 

18.  A  fund,  which  was  held  in  trust  for  ji. 
for  life,  with  remainder  to  B,  absolutely, 
was  lent  by  the  trustees  {B,  and  C)  to 
B,,  on  mortgage  of  his  fee  simple  estates. 
By  the  mortgage  deed,  the  trustees  de- 
clared that  they  would  hold  the  fund, 
after  the  decease  of  jt,,  for  "  B„  his  exe- 
cutors, administrators  and  assigns,  for  his 
and  their  absolute  benefit."  B.  sur- 
vived A,  and  died.  Held,  that  this  was 
not  a  sufficient  indication  of  a  contrary 
intention  to  prevent  the  merger  of  the 
charge  in  the  inheritance.    Ibid, 

19.  A.  and  B.  mortgaged  their  estate  to  C 
Afterwards  B.  conveyed  all  his  interest 
in  the  estate  to  >#.,  in  consideration  of  a 
second  charge  on  the  estate.  A.  after- 
wards sold  and  conveyed  the  equity  of 
redemption  to  C.  in  consideration  of  the 
mortgage  debt  Held,  that  C's  first  mort- 
gage was  not  thereby  extinguished  as 
against  B.  so  as  to  give  B.  priority  over 
C.     Haydon  v.  Kirkpatriek, 

voL  34,  p.  645 

MESSENGER. 
ISee  Oppicer  op  Court.] 

METROPOLITAN  BUILDING  ACT. 

A  tenant  in  possession,  having  an  equitable 
interest  only  under  an  agreement  for  a 
lease  for  a  term,  is,  in  equity,  an  ^*  ad- 
joining owner"  under  the  Metropolitan 
3uilding  Act  (18  &  19  FicU  c  122),  and 
three  -months'  notice  must  be  given  to 
him  before  any  alterations  affecting  his 


premises  can  be  commenced  by  his  neigh- 
bour, under  the  powers  of  that  act. 
Cowen  V.  Phillips.  vol.  S3,  p.  18 


MINES  AND  MINERALS. 

[See  Lease,  Life  Tenant  and  Remain- 
derman.] 

1.  Order  made,  on  motion,  for  an  inspec- 
tion of  coal-mines.  The  Attwney^Genaral 
V.  Chambers,  vol.  12,  p.  159 

2.  Observations  as  to  the  doubtful  and 
speculative  character  of  mining  opera- 
tions.   Jennings  v.  Broughton. 

vol.  17,  p.  2S4 

3.  Mines  being  of  a  property  of  a  specu- 
lative character,  it  is  incumbent  on  par- 
ties setting  up  claims  in  respect  of  them 
to  act  speedily.      Clements  v.  HalL 

voL  24,  p.  333 

4.  The  owner  of  a  mine  sought  relief 
against  the  owner  of  an  adjoining  mine 
for  an  alleged  trespass  in  working  into 
the  Plaintiff's  mine.  Held,  that  the 
Plaintiff,  upon  making  out  a  prtind  facie 
case,  was  entitled  to  an  interlocutory 
order  for  the  inspection  of  the  Defend- 
ant's mine ;  that  the  denial  by  the  De- 
fendant of  the  trespass  was  not  a  sufB- 
cient  ground  for  refusing  the  order,  and 
that  it  did  not  depend  upon  the  balance 
of  testimony.    Bennitt  v.  ffhitehouee* 

vol.  28,  p.  119 

5.  A  power  of  sale  and  exchange  does  not 
authorize  trustees  to  sell  the  lands  with 
a  reservation  of  the  minerals.  Buckley 
V.  Howell,  vol.  29,  p.  546 

6*  By  mining  operations,  the  Defendant 
had  sunk  not  only  the  level  of  a 
stream  supplying  the  Plaintiff's  mill,  but 
also  that  of  die  adjoining  land.  The 
Plaintiff  filed  a  bill  for  an  injunction; 
but  it  did  not  appear  that  there  had  been 
any  diminution  of  water  to  the  mill. 
Held,  that  the  bill  ought  not  to  be  dis- 
missed :  and  on  the  Defendant's  under- 
taking not  to  work  the  minerals  so  as 
to  obstruct,  &c.  the  water  and  the  supply 
thereof  along  the  watercourse,  it  was 
retained,  with  liberty  to  apply.  The 
Court  however  intimated,  that  in  default 
of  the  undertaking  being  given,  an  in- 
junction would  be  granted.  Elwell  v. 
Crowther.  vol.  81,  p.  163 

7-  A  testator  demised  all  the  seams  of  coal 
under  his  estate,  but  only  two  seama 
were  worked  or  known  of  in  his  life. 
After  his  death  a  lower  seam  was  dis- 
covered, which  could  only  be  worked  by 
a  new  shaft.  A  new  lease  being  granted 
after  the  testator's  death:  Held,  that 
the  tenant  for  life  under  his  will  was  en- 
titled to  the  annual  profits  arising  from 
the  new  seam.    Spencer  v.  Seurr, 

vol.  31,  p.  334 

8.  It  is  a  question  of  degree,  to  be  eata- 
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blished  by  evidence,  whether  the  working 
of  a  dormant  or  abandoned  mine  by  a 
tenant  for  life  ia  waate  or  not.  Bagoi  v. 
Hag0t,  Legge  v.  Legg;  vol.  82,  p.  609 
9.  SemhUf  that  a  mine,  the  working  of 
which  had  been  discontinued  for  twenty 
or  thirty  years,  in  consequence  of  ita  not 
having  been  remunerative,  might,  after 
that  time,  be  worked  by  a  succeeding  te- 
nant for  life ;  but  a  mine,  where  the  work- 
ing of  which  has  been  abandoned  by  the 
owner  of  the  inheritance  for  the  advan- 
tage of  the  property,  cannot  be  worked 
by  a  aucceeding  tenant  for  life.  Bagot 
V.  Bag9i.  vol  32,  p.  609 

MINUTES. 

[Set  Decree.] 

1.  Rale  of  practice  as  to  varying  the 
minutes  of  decrees.  The  registrar  must 
first  complete  the  minutes,  and  any  party 
dissatisfied  may  then  give  notice  of  mo- 
tion specifying  the  subject  of  complaint. 
Prince  v.  Howard.  vol.  14,  p.  208 

2.  When,  at  the  hearing,  liberty  is  given 
to  mention  the  caae  again  on  the  minutes, 
it  must  be  done  at  least  within  a  fort- 
night, otherwise  the  parties  must  give 
notice  of  motion  specifying  the  altera- 
tions.   Hood  V.  Cocper.       vol.  26,  p.  873 


MISCALCULATION. 

iSee  Leo  ACT.] 

MISDESCRIPTION. 

[See  Descriftion  of  Gift,  Descrip- 
tion OF  Legatee,  Security  for 
Costs,  Title  of  Bill.] 

1.  Bequest  of  800/.  to  the  four  eldest  chil- 
dren of  the  testatrix's  eouein  A,  B.,  and 
200/.  to  the  three  remaining  children  of 
her  uncle  A.  B,  The  testatrix  had  a 
cousin  and  an  uncle  of  that  name.  The 
cousin  had  seven  children,  and  the  uncle 
one ;  hut  he  had  three  remaining  grand- 
children, one  other  having  died.  Held, 
that  the  three  younger  children  of  the 
cflUMfli  were  entitled  to  the  200/.  BrU' 
tow  V.  Brietow,  vol.  5,  p.  289 

2.  Plea  of  misnomer  overruled.  Cuet  v. 
Southee.  vol.  12,  p.  486 

8.  A  testator  charged  all  the  *'  moneys 
standing  in  his  name  in  the  piiblic  funds" 
with  the  payment  of  an  annuity.  He 
had  DO  money  standing  in  his  own  name, 
hot  he  was  entitled  to  interests  in  funds 
standing  in  the  namea  of  trustees.  Held, 
that  such  interests  were  charged  with  the 
annuity.     Quennell  v.  Turner, 

vol.  18,  p.  240 

4  A  testator  gave  real  estate  and  personal 
estate    in   trust    to   sell  and  invest  in 


"  stock,  funds,  and  securities,"  and  hold 
the  residue  thereof  upon  the  trusts  de- 
clared by  any  codicil.  By  a  codicil,  he 
gave  **the  trust  moneys,  stocks,  funds 
and  securities"  by  the  will  bequeathed, 
to  charitable  purposes.  Held,  that  the 
residuary  real  estate  passed.  Whicker  v. 
Hume.  vol.  14,  p.  609 

6.  A  bequest  made  in  1862  **  to  the  Carey 
Street  Infirmary,  LiHcoln'i  Inn  Fields, 
London,"  held  to  belong  to  the  **  Public 
Dispensary,*'  founded  in  Carey  Street 
in  1782,  removed  to  Bishop's  Court,  Chan' 
eery  Lane,  in  1806,  and  afterwards  to 
Carey  Street  in  1850,  and  not  to  the 
King's  College  Hofpital,  founded  in  Carey 
Street  in  1839,  the  testator  having  re- 
tired from  business  and  left  the  neigh- 
bourhood in  1824.  King's  College  Hos* 
pital  V.  IVhieldon.  vol.  18,  p.  30 

6.  A  testatrix  gave  her  real  estate  in  trust 
for  her  grandchildren  (by  name)  and 
their  issue,  aa  M.  F.  should  appoint,  and 
in  default  of  such  appointment,  upon 
trust  for  **  my  aforesaid  nephews  and 
nieces  and  their  respective  lawful  issue,  and 
also  the  issue  (if  an^)  of  M.  F.  and  their 
several  and  respective  heirs  and  assigns 
for  ever"  as  tenants  in  common.  No 
nephews  or  nieces  were  mentioned  in  the 
will.  M.  F.  died  without  appointing. 
Held,  that  there  was  no  gift  by  implica- 
tion to  the  grandchildren  and  their  issue. 
Secondly,  that  the  worda  **  my  aforesaid 
nephews  and  nieces  could  not  be  read 
**my  aforesaid  grandsons  and  grand- 
daughters." Thirdly,  that  the  gift  to'the 
nephews  and  nieces  were  not  void  for 
uncertainty;  and  lastly,  that  they  took 
in  tail.    Campbell  v.  BouskeU, 

vol.  27.  p.  326 

7.  Property  was  settled  on  John  Gamer  of 
Samboume,  and  EUzabeth  his  wife  and  her 
children.  There  was  a  person  named 
John  Gamer  of  Samboume,  whose  wife 
was  Hannah,  but  they  were  not  related  to 
the  settlor.  There  was  also  a  William 
Gamer  of  Beoley,  whose  wife  was  EUsm- 
beth,  and  she  was  a  niece  of  and  intimate 
with  the  settlor.  Held,  that  the  Utter 
were  intended.     Gamer  v.  Gamer. 

vol.29,  p.  114 

8.  Bequest  to  ^*  Francis,  the  youngest  son  of 
F.  G."  He  had  no  son  Francis,  but  he 
had  an  eldest  named  Arthur  Francis  and 
a  youngest  named  Arthur  Charles,  who 
was  the  testator's  godson.  Held,  that  the 
youngest  was  entitled  to  the  legacy.  Re 
Gregory's  Settlement  and  WiU. 

vol.  34,  p.  600 

MISJOINDER. 

1.  A  husband  and  wife  were  joined  as  co- 
Plaintiffs  in  a  suit  relating  to  the  sepa- 
rate property  of  the  wife,  and  the  De- 
fendant objected,  by  his  answer,  to  the 
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miigoinder  of  the  PUiDtifft.  The  cause 
coming  on  to  be  heard,  the  Court,  after 
hearing  the  caie,  refuted  to  dismiss  the 
bill ;  but,  upon  the  husband  giving  secu- 
rity for  all  the  costs,  permitted  die  bill 
to  be  amended,  by  adding  a  next  friend, 
and  making  the  husband  a  Defendant. 
Emgltmd  ▼.  Dowut.  toI.  1,  p.  96 

2.  The  bill  sought  a  general  account  of  the 
estate  of  a  testator  who  died  in  1807,  one 
of  the  CO- Plaintiffs  being  held  bound  by 
a  settlement  of  accounts  in  1822.  Held, 
that  in  this  suit  all  the  other  co-Plaintiffs 
were  equally  bound  by  that  settlement, 
and  that  in  this  suit  the  accounts  could 
only  be  directed  on  the  footing  of  such 
settlement    Lambert  ▼•  Hutehimson, 

▼ol.  l,p.  277 

8.  Notwithstanding  a  miitjoinder  of  Plain- 
tiffs, the  Court  permits  a  decree  to  be 
made  at  the  hearing,  when  it  appears 
that  justice  can  be  done  to  all  parties  not- 
withstanding the  misjoinder.    Ibid, 

4.  M.  Jt  the  personal  representative  of  a 
deceased  trustee,  together  with  infants, 
beneficially  interested  in  a  fund,  by  M, 
/.,  their  nest  friend,  were  co- Plaintiffs 
in  a  suit,  the  object  of  which  was  to 
make  the  tenant  for  life  and  his  interest 
in  the  trust  funds  answerable  for  part  of 
the  trust  funds  which  the  tenant  for  life 
had  applied  to  his  own  use :  there  were 
other  parties  interteted  in  the  restitution 
of  the  fund,  who  were  made  defendants. 
The  Court,  being  of  opinion  that  the 
trustee's  assets  might,  in  the  progress  of 
the  suit,  ha?e  to  be  resorted  to  for  the 
purpose  of  making  good  the  breach  of 
trust,  and  that  the  interests  of  the  infanu 
and  of  M.  J.  would  thereby  ultimately 
become  conflicting,  dismissed  the  bill 
with  costs,  on  the  ground  of  the  misjoin- 
der of  Plaintiffs,  but  without  prejudice  to 
any  new  bill.    Jacob  ▼.  Lucas. 

vol.  1,  p.  436 

6.  A  person  may  maintain  a  suit  as  sole 
Plaintiff,  though  uniting  in  himself  se- 
vertil  characters,  having  distinct  conflict- 
ing rights  in  the  subject  of  a  suit;  but  the 
Court  will  not  in  a  suit  so  constituted 
decide  on  the  conflicting  rights  vested  in 
the  Plaintiff,  and  by  iu  decree  will  make 
provision  for  the  protection  of  the  De- 
fendants from  any  prejudice  which  may 
arise  from  the  peculiar  constitution  of 
the  suit    Blea$e  v.  Burgh,     vol.  2,  p.  221 

6.  A  suit  was  instituted  by  a  husband  and 
wife,  and  a  decree  made  therein.  It  af- 
terwards appeared  that  the  property  in 
question  was  limited  to  the  wife's  sepa- 
rate use.  Held,  upon  a  petition  of  the 
wife  by  a  next  friend,  that  the  objection 
of  misjoinder  could  not  be  then  taken 
advantage  of  by  a  respondent  who  was 
not  an  accounting  party.  Warren  v. 
Buck,  vol.  4,  p.  95 

7.  Property  was  given  in  trust  "for  the 


■ole  and  absolute  oae*'  of  a  female  infiuit 
She  afterwards  married  under  age,  and  a 
settlement  was  made  giving  half  to  the 
wife  for  her  separate  use,  and  the  other 
half  to  the  husband.  A  bill  was  filed 
by  the  husband  and  wife,  after  the  latter 
had  come  of  age,  against  the  trustees, 
seeking  to  chsrge  them  with  a  breach  of 
trust.  The  Court  thought  the  Inune  of 
the  suit  improper,  but  gave  leave  to 
amend ;  and  the  wife  being,  by  amend- 
ment, made  to  sue  by  her  next  friend,  a 
decree  was  made,    tkuie  v.  Promt, 

vol.  7,  p.  288 

8.  The  bill  sought  to  charge  trustees  with 
mismanagement  and  misapplication  of  the 
trust  estate.  The  answer  insisted  that 
one  of  the  two  co- Plaintiffs  had  acqui- 
esced. The  Court,  upon  motion,  gave 
leave  to  amend  by  making  such  co-Puin- 
tiff  a  Defendant,  upon  payment  of  the 
costs  of  the  application,  and  giring  secu- 
rity for  the  costs  already  incurred.  The 
costs  of  the  miqoinder  were  reserved  to 
the  hearing.    Bather  v.  Keareley, 

vol.  7f  p.  o45 

9.  A  husband  and  wife  joined,  aa  co- 
Plaintiffs  in  a  suit,  in  which  die  claim 
put  forward  was  by  the  husband  in  right 
of  his  wife.  He  became  bankrupt,  and 
afterwards  the  wife  alone  filed  a  supple- 
mental bill,  stadng  a  settlement  (sup- 
pressed iu  the  original  bill),  whereby  the 
property  had  been  settled  to  her  separate 
use.  Held,  that  she  was  entitled  to  re- 
lief, but  only  on  the  terms  of  her  next 
fnend  consendng  to  become  liable  for 
the  costs  of  the  farmer  proceedings,  and 
paying  the  extra  costs  occasioned  by  the 
suppression  of  the  settlement.  Howard 
V.  Prince,  vol.  10.  p.  294 

10.  A  married  woman  being  entitled  to  a 
share  of  the  produce  of  die  estate  of  a 
testator,  joined  her  husband  in  selling 
and  assigning  it  to  a  purchaser.  The 
assignors  and  assignee  having  joined  in  a 
suit  for  its  recovery,  it  was  dismissed,  at 
the  hearing  for  misjoinder ;  hut  the  ob- 
jection not  having  been  previously  taken, 
no  costs  were  given.      Padwiek  v.  Piatt, 

vol.  11,  p.  603 

11.  A  bill  was  filed  by  husband  and  wife 
partly  in  respect  of  the  wife's  separate 
estate ;  but  she  sued  by  her  next  friend. 
An  objection  for  misjoinder  was  over- 
ruled.    Meddowerrft  v.  Campbell, 

vol.  18,  p.  184 

12.  A  bill  on  behalf  of  all  shareholders, 
complaining  of  transactions  in  which 
some  have  concurred,   cannot   be   sus- 

.  tained,  for  there  is  a  misjoinder.  Kent 
V.  JaektoH,  vol.  14,  p.  867 

MISREPRESENTATION. 

[See  CoNTftiBUTOET,  Fraud,  Mistake^ 
Specific  PEEPORMAifci  (with    Com- 
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pensatiom),  Vbndor  and  Purchaser 
(m18repre8bmtat10m  ).j 

1.  Distinction  between  misrepresentations 
giving  a  legal  and  those  giving  an  equit- 
able remedy.     Whitwtor^  v.  Maeketon, 

vol.  16,  p.  126 

2.  The  Court  (assuming  that  the  PlaintifTs 
had  lent  J,  B,  money,  on  the  security, 
first,  of  a  leaaehold ;  secondly,  of  a  po- 
licy; and  thirdly,  of  the  written  repre* 
scntation  of  his  solicitor  as  to  his  sol- 
vency), Held,  that  the  Plaintifls  could 
not  make  the  solicitor  liable  for  misrepre- 
sentation, without  shewing  that  they  had 
taken  proper  steps  to  make  the  other 
securities  available.     Ibid. 

8.  The  Plaintifls  lent  A.  B.  money  on  mort- 
gage on  the  application  of  hia  solicitor, 
who  assured  them,  in  writing,  that  in  his 
opinion  he  would  be  able  to  pay  the 
amount.  The  Plaintiffs,  alleging  this  to 
be  a  false  and  fraudulent  misrepresenta- 
tion, instituted  a  suit  in  equity  to  make 
the  solicitor  personally  liable.  Held,  that 
their  remedy,  if  any,  was  at  law.    Jbiii, 

4.  Where  a  party,  by  misrepresentation, 
draws  another  into  a  contract,  such  party 
may  be  compelled  to  make  good  the  re- 
presentation, if  that  be  possible,  but  if  it 
be  impossible,  the  person  deceived  may 
avoid  the  contract.  The  same  principle 
spplies,  though  the  party  at  the  time  be- 
lieved the  statement  to  be  true,  if  in  the 
due  discharge  of  his  duty,  he  ought  to 
have  known  otherwise.  Pul^ord  v. 
Rkhards.  vol.  17.  p.  87 

8.  Third  parties,  who  by  false  represents- 
tions  induce  others  to  enter  into  con- 
trscts,  are  estopped  from  afterwards  falsi- 
fying their  statement,  and,  if  necessary, 
may  be  compelled  to  make  them  good. 
But  the  false  statement  of  one,  not  a 
party  to  the  aareement  entered  into  on 
the  faith  of  it,  is  not  a  ground  for  avoid- 
ing it     Ibid, 

6.  Misrepresentations  may  be  either  by  a 
sappreasion  of  the  truth  or  an  assertion 
of  what  is  false ;  but  to  be  the  ground 
for  svoiding  the  contract,  the  representa- 
tion must  be  one  '*  dang  locum  coiitnutuit" 
or  such  that  it  is  reasonable  to  infer,  that 
in  ita  absence  the  party  deceived  would 
not  have  entered  into  the  contract.    Ibid, 

7.  A  father  represented  to  the  intended 
husband  of  his  daughter,  that,  on  the 
death  of  himself  snd  his  wife,  the  dsugh- 
ter  would  have  10,000/.  at  the  very  least; 
that  he  had  made  no  eldest  son,  and  that 
all  his  children  should  share  equally; 
and  the  intended  husband  at  the  time 
made  a  memorandum  in  writing  of  the 
representation.  Heads  of  mamage  ar- 
ticles were  prepared  by  or  by  the  direc- 
tion of  the  father  providing,  among  other 
things,  that  he  should  covenant  that  the 
daughter  would,  at  the  death  of  himself 


and  his  wife,  be  entitled  to  10,000/.  and 
upwards.  The  settlement  made  in  pur- 
suance of  these  instructions  did  not  con- 
tain any  such  covenant,  but  there  was  a 
recital  that  the  daughter  would  be  enti- 
tied  to  the  10,000/.,  snd  the  father  was  a 
party  to  the  deed.  The  share  coming  to 
the  daughter  under  her  father  and  mo- 
ther's marriage  settlement  fell  short  of 
10,000/.,  and  no  addition  was  made  to  it 
by  the  father  in  his  lifetime  or  by  will. 
Held,  that  the  representation  made  by 
the  father  must  be  made  good  by  him, 
and  that  his  estate  must  make  up  the  de- 
ficiency.    Bold  V.  Hutehintom. 

vol.  20,  p.  250 

8.  Where,  upon  the  marriage  of  two  per- 
sons, a  third  party  makes  a  representa- 
tion, upon  the  faith  of  which  that  mar- 
risge  takes  place,  he  will  be  bound  to 
make  good  that  representation.  Ibid. 
(See  Do  Beil  v.  Thompaon.    vol.  8,  p.  469 

Moorhouw  V.  Cohfin.         vol.  15,  p.  341 
Money  v.  Jorden.  vol.  18,  p.  872) 

9.  Where  a  person  seeks  to  make  a  third 
party  make  good  representations  made 
by  him  on  his  marriage,  he  must  esta- 
blish, and  that  clearly,  first,  that  suffi- 
cient representations  were  made;  and 
secondly,  that  the  marriage  took  place 
on  the  faith  of  them.    Jame$on  v.  Siein. 

vol.  21,  p.  5 

10.  The  Plaintiff  and  Defendant  were  di- 
rectors  in  a  railway  company.  The 
Plaintiff  was  desirous  of  obtaining  1,000 
'*  unallotted"  shares,  in  order  to  promote 
its  success.  The  Defendant  clandestinely 
caused  1,000  of  bis  own  "allotted"  shares 
to  be  transferred  to  the  Plaintiff.  The 
transaction  took  place  in  Juiy,  1883,  but 
was  discovered  in  June,  1884,  and  the 
bill  was  filed  in  November  following.  The 
Court  held  that  the  transaction  was  void, 
and  set  it  aside,  and  held,  there  had  been 
no  laches.     Blake  v.  Mowati. 

vol.  21,  p.  608 

11.  In  cases  of  this  description,  in  Courts 
of  Equity,  the  moral  obligation  is  co- 
extensive with,  and  not  different  from, 
the  legal  obligation  where  the  repre- 
sentations are  expressed  in  clear  and  dis- 
tinct language ;  but  vsgue  and  ambigu- 
ous representations  made  to  persons, 
leading  them  to  form  an  opinion  or  be- 
lief, though  morally  are  not  legally  bind- 
ing.   Ibid. 

12.  A  husband  and  wife  alleged,  that,  on 
their  marriage,  the  wife's  father  stated  in 
a  letter,  which,  however,  they  stated  had 
been  destroyed,  '*  that  he  could  do  no 
more  for  her  than  he  had  done,  and  that 
he  had  settled  his  IT.  estate  upon  her." 
He  had,  in  fact,  previously  settled  that 
estate  on  her,  but  subject  to  a  prior 
charge  of  5,000/.  They  sought  to  nave 
the  representation  made  good,  by  pay- 
ment of  the  5,000/.  out  of  the  nther*s 
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esUtc.  The  Court  doubted  whether  the 
principle  applied  to  such  a  representa- 
tion, and  alio  whether  the  marriage  took 
place  on  the  faith  of  it,  and  refused  re- 
lief,    ibid. 

13.  The  Plaintiff  had,  during  his  minority, 
accepted  bills  to  a  considerable  amount, 
whicn  he  handed  to  jM.,  who  raised  money 
on  them  from  B.  and  C^  in  whose  hands 
the  bills  had  remained.  Immediately  on 
coming  of  age,  the  Plaintiff  in  the  belief, 
brought  about  by  the  misrepresentations 
of  ^.,  B.  and  C,  that  the  bills  were  in 
circulation,  and  that  they  had  bought 
them  up  for  the  purpose,  gave  to  B.  and 
C  securities  for  the  amount  of  the  bills 
in  their  hands.  The  securities  were  set 
aside  unconditionally,  on  the  ground  of 
the  misrepresentation  and  the  want  of 
due  information.    Kay  ▼.  Smiih. 

vol.  21,  p.  622 

14w  A  first  mortgagee  with  power  of  sale 
had  entered  into  arrangements,  but  not 
a  binding  contract,  for  the  advantageous 
sale  of  part  of  the  mortgaged  property. 
After  this  he  bought  up,  at  a  reduced 
price,  the  interest  of  the  second  mort- 
gagee, without  informing  him  of  the 
arrangements  for  sale.  Held,  that  he 
was  not  bound  to  inform  the  second 
mortgagee  of  the  opportunity  he  had  of 
selling;  and  a  bill,  to  set  aside  the  sale 
on  the  ground  of  suppression  of  informa- 
tion, was  dismissed  with  costs.  Dohum 
V.  Noket,  vol.  22,  p.  402 

15.  A  public  company  is  not  bound  by  the 
misrepresentation  made  by  its  manager 
or  secretary  without  its  sanction,  who 
cannot  be  considered  its  agents  to  com- 
mit a  fraud;  but  the  company  will  be 
answerable  for  misrepresentations  made 
in  a  report  of  the  directors,  sanctioned 
by  a  general  meeting.  Aprt't  ease.  In 
re  DepoMit  and  OtnMral  Lift  Attmranee 
Company,  vol.  26,  p.  618 

16.  Directors  having  entered  into  a  con- 
tract, ultra  vireg,  and  which  was  not 
binding  on  the  company.  Held,  that  it 
could  be  neither  specifically  performed, 
nor  could  the  Court  order  them  to  make 
good  their  representation.  Ellis  v.  CoU 
man,  BaU$  and  HutUr,       vol.  26,  p.  662 

17*  A  parol  promise  by  a  father,  prior  to 
the  marriage  of  bis  son,  to  make  a  future 
provision  for  biro,  his  wife  and  children, 
cannot  be  enforced,  if  the  marriage  did 
not  take  place  by  reason  of  any  reliance 
on  such  promise,  or  if  it  was  not  acted 
on  as  a  reason  and  consideration  for  the 
marriage.     Ooldieuit  v.  Tawmhend, 

vol.  28,  p.  446 

18.  A  legatee  charged  the  share  to  which 
he  was  entitled,  under  his  father's  will, 
to  A.  B»f  who  gave  notice  to  the  executor. 
The  executor  indorsed  on  the  notice  that 
he  had  no  objection  to  pay  the  money 
'*  that  might  become  due  "to  the  legatee 


**  on  the  final  distribution  of  his  Other's 
property."  There  was  at  this  time  a 
prior  charge,  of  which  the  executor  had 
notice,  but  he  did  not  disclose  it  to  J,  B» 
The  executor,  on  a  subsequent  occasion, 
also  represented  that  the  legatee's  share 
would  certainly  be  aa  much  as  l,600f*, 
which  estimate  turned  out  to  be  erro- 
neous. Held,  that  the  executor  was  not 
liable  for  the  suppression  of  the  existence 
of  the  first  charge  or  bound  to  make 
good  the  representation  as  to  the  value 
of  the  share.  Stephen*  v.  Venablet.  ( No. 
2.)  vol.  31,  p.  124 

19.  By  a  marriage  settlement,  it  was  re- 
cited that  the  husband  was  absolutely 
entitled  to  a  sum  of  7,000/.  part  of  the 
personal  estate  of  a  deceased  person  then 
being  administered  by  this  Court.  The 
husband  settled  6,000/.  part  of  the  7,000/., 
but  the  assets  proved  insuflicient  to  pay 
even  the  6,000/.  Held,  that  this  was 
not  a  representation  which  the  husband 
was  bound  to  make  good,  and  that  the 
deficiency  did  not  constitute  a  debt 
payable  out  of  his  assets.  Evane  v. 
ffyatt.  voL  31,  p.  217 

20.  the  Plaintiff  agreed  to  purchase  a 
share  in  a  partnership  business,  on  the 
footing  of  a  balance  sheet  prepared  by 
an  accountant  employed  by  the  vendor, 
which  all  parties  believed  (with  the  ex- 
ception of  slight  errors)  to  be,  and  was 
treated  as,  generally  correct.  It  turned 
out  to  be  grossly  inaccurate  in  regard  to 
the  existing  liability.  The  Court  set 
aside  the  contracL  Charleewortk  v.  /r»- 
nings,  vol.  84,  p.  96 

21.  Property  was  sold  which  was  repre- 
sented as  standing  on  a  fine  vein  of  an- 
thracite coal.  Held,  that  the  doctrine 
of  **  caneot  emptor  "  applied,  and  that  it 
was  the  business  of  the  purchaser  to  in- 
quire aa  to  the  extent  to  which  the  coal 
had  already  been  worked.  CoUy  v.  Godt- 
den.  vol.  34,  p.  416 

22.  Sale,  by  an  old  woman  of  eighty- eight, 
of  an  estate  in  possession  for  one>fourtb 
its  value  set  aside,  she  being  in  distress 
and  without  legal  assistance,  and  being 
also  under  the  impression  that  she  could 
not  make  out  a  good  title,  while  the  pur- 
chaser, knowing  that  she  could,  con- 
cealed the  fiict  from  her.  Snmmere  v. 
OrifiHu.  voL  36,  p.  27 


MISTAKE. 

[See  CoupROMisB,  Release,  Rbfoem- 
iNo  Deed.] 

1.  When  parties  whose  rights  are  question- 
able have  equal  knowled^  of  facts  and 
equal  means  of  ascertaining  what  their 

.  rights  really  are,  and  they  fairly  en- 
deavour to  settle  their  respective  claims 
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among  themtelvet,  every  court  feels  dis* 
posed  to  support  the  conclusions  or 
agreements  to  which  they  may  fairly 
come  at  the  time,  and  that,  notwith- 
standing  the  subsequent  discovery  of 
common  error.     Piekerimg  ▼.  Pickering, 

vol.  2,  p.  31 

2.  An  estate  directed  to  be  sold  was  limited 
to  jt.  for  life,  and  (as  waa  then  supposed) 
a  moiety  thereof  was,  as  real  estate, 
limited  to  B,  in  remainder.  J,  con- 
veyed, and  B.  confirmed  B.*b  moiety  and 
all  their  estate,  &c.  therein  by  way  of 
mortgage,  and  they  further  assured  it  by 
fine.  It  turned  out  that  B.  had  one> fifth 
only  in  remainder  as  personalty.  Held, 
that  A.*»  interest  in  one^fifth  only  was 
affected  by  the  mortgage.  Grieveson  v. 
Khrtoppm  voL  5,  p.  283 

3.  A  fund  was  held  on  trust  for  one  for 
life,  with  remainder  between  B.  and  C, 
equally,  if  living,  with  benefit  of  sur- 
vivorship between  them.  B,  sold  his 
reversionary  interest  At  the  time  of 
the  sale  C  was  dead,  but  the  fact  was 
neither  known  to  the  vendor  nor  to 
the  purchaser.  Held,  that  the  sale 
Goula  not  stand.     CoLffwr  v.  Clay, 

vol.  7,  p.  168 
i.  A  grant  of  annuity  set  aaide  on  the 
ground  of  a  mistake  made  in  calculating 
the  amount  payable  upon  a  given  prin- 
ciple.   Carftmael  v.  PowU.    vol.  10,  p.  36 

5.  The  Plaintifif,  for  a  given  sum,  agreed  to 
grant  the  Defendant  a  life  annuity  to  be 
calculated  from  the  amount  of  a  corre- 
•ponding  government  annuity.  The  De- 
fendant's agent  agreed  to  ascertain  the 
amount.  He  accordingly  did  so  bond 
jUe,  but  the  information  he  received 
afterwards  turned  out  to  be  inaccurate. 
The  Plaintiff*,  relying  on  this  informa- 
tion, granted  an  annuity  based  thereon, 
and  which  was  of  too  large  an  amount 
The  Defendant  was  aware  of  the  mode  of 
calcination ;  but  the  Court  was  unable  to 
come  to  the  conclusion,  that  the  De- 
fendant would  have  entered  into  the 
agreement,  if  the  correct  amount  of  the 
annuity  had  been  stated.  Held,  that  as 
there  had  been  a  mistake  on  both  sides, 
the  deed  could  not  be  rectified,  but  must 
be  set  aaide  altogether.  Held  also,  that 
as  the  price  of  a  government  annuity 
was  so  easily  ascertainable,  the  Plainttn, 
if  he  had  either  relied  on  his  own  know- 
ledge or  on  others  unconnected  with  the 
Defendant,  would  not  have  been  entitled 
to  relieC     Ibid. 

6.  A  testator,  after  reciting,  inaccurately, 
that  his  wife  was  entiUed  for  life  to 
39,000^.,  settled  on  his  marriage,  which 
he  stated  would,  at  4  per  cent,  yield 
IfbtlOln  directed  his  trustees  to  add  an 
annuity  of  4404.  to  raise  his  wife's  join- 
ture to  2>000/«  Held,  that  the  widow  was 
entitled  to  have  her  annuity  made  up  to 


2,000^   at    all  events.     Ouseleff  v.  An- 
itrmther.  vol.  10,  p.  459 

7.  i^.  B.  was  the  first  mortgagee  of  Blaek- 
acre,  and  C.  D.  was  the  first  mortgagee  of 
Whiieoert  and  the  second  mortgagee  of 
Blaeieaere,  A,  B.  and  C  D.  demised  both 
properties  together,  reserving  the  whole 
rent  to  A,  B,  The  parties  did  not  seem 
to  have  observed  the  distinction  between 
their  rights  in  respect  of  the  two  proper- 
ties. The  Court  relieved  C.  D,  from  the 
mistake,  by  ordering  A»  B.  to  pay  him 
an  apportionment  of  the  whole  rent  in 
respect  of  WhiUacre,  Harryman  v.  CoU 
Unt,  vol.  18)  p.  11 

8.  If  one  party  be  acting  under  a  misap- 
prehension,  and  the  o^er  is  accessory  to 
It,  although  unintentionally,  the  transac- 
tion cannot  stand.     Hmriopp  v.  Hartopp, 

vol.  21,  p.  269 

9.  A.  fi.  bequeathed  all  his  real  and  personal 
estate  to  CD.;  but  he  stated,  that  on  his 
death,  his  father's  property  would,  under 
his  father's  will,  devolve  on  his  nephews. 
This  was  not  the  fiict,  for  it  formed  part 
of  A,  B.'s  estate.  Held,  that  the  father's 
property  did  not  pass  under  A,  B,*a  will. 
drctUtt  V.  Perry.  vol.  23,  p.  276 

10.  The  Defendant,  by  letter,  offered  to  sell 
some  property  to  the  Plaintiff' for  1,260/.; 
the  Plaintiff*,  by  letter,  accepted  the  offer. 
The  Defendant  had,  by  mistake,  inserted 
1,260/.  instead  of  2,260/.  in  his  letter, 
and  he  immediately  gave  notice  of  the 
error.  The  Court  re&sed  to  enforce  the 
contract    fVtbiter  v.  CeeiL    voL  80,  p.  62 

11.  The  Plaintiff  purchased  a  small  nree- 
hold  property  by  auction.  The  Court 
refused  specific  performance,  on  the 
ground  of  a  mistake  and  a  misunder- 
standing between  the  vendor  and  the 
auctioneer  aa  to  the  reserved  price.  Day 
V.  Well:  vol.  80,  p.  220 

12.  The  Defendant  signed  an  agreement 
to  take  from  the  Plaintiff*  a  leaae  of  a 
house  at  tlie  rent  of  280/.,  and  on  the 
terms  of  a  lease  on  which  the  agreement 
waa  written,  which  erroneously  stated  the 
rental  to  be  130/.  A  lease  waa  afterwards 
executed,  in  which  the  rent  waa  errone- 
ously stated  to  be  130/.  The  error,  on 
the  part  of  the  lessor,  was  proved,  and 
the  Court  considered  that  the  lessee  must 
have  perceived  the  discrepancy  between 
the  amount  of  reut  previously  stated  by 
the  Plaintiff  and  specified  in  the  agree- 
ment and  that  reserved  by  the  lease. 
Held,  that  the  Plaintiff  was  not  entitled 
to  have  the  lease  reformed,  but  that  the 
proper  relief  was  to  give  the  lessee  the 
option  of  taking  the  reformed  lease  or  of 
rejecting  it  paying,  in  the  latter  case,  a 
rental  for  the  past  occupation  and  a  mort- 
gage on  the  lease  created  by  such  lessee. 
Oarrard  v.  FrankeL  vol.  30,  p.  446 

18.  Bill  by  two  sisters  to  reform,  on  the 
ground  of  mistake,  a  deed  entered  into 
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between  them  and  their  two  brothers  for 
making  a  provision  for  a  third  brother 
and  bis  family,  dismissed  with  costs. 
B0ntUtf  v.  Macknaif.  vol  31,  p.  143 

14.  A  property,  which  was  subject  to  a 
mortgage  of  l,400i.,  was  settled  by  a  deed, 
which  erroneously  stated  that  it  was  sub- 
ject to  a  mortgage  of  1,200/.  The  error 
being  clearly  proved,  the  Court,  as  be- 
tween the  parties  claiming  under  the 
settlement,  and  under  the  peculiar  cir- 
cumstances, treated  the  estate  as  subject 
to  1,4001.,  without  a  cross  bill  to  rectify 
the  settlement.  Sehoi^eld  v.  Loekwood, 
(No.  2.)  vol  32,  p. 436 

16.  In  October  the  Plaintiff,  who  was  en- 
titled to  an  English  estate  during  the 
life  of  /.  IF.,  and  that  without  impeach- 
ment of  waste,  entered  into  an  agreement 
with  the  remaindermen  as  to  the  timber 
on  the  estate.  Unknown  to  all  parties, 
J,  W,  had  died  in  India  in  SepUmber  pre- 
vious, whereby  all  the  Plaintiff's  interest 
in  the  timber  had  ceased.  Held,  that  the 
contract  having  been  entered  into  by 
mistake  was  not  binding  in  equity  upon 
the  remaindermen.    Cwshrane  v.  Willi$» 

vol.  34,  p.  339 


"MONEY." 
[See  Dbsoription  op  Gift.] 

1.  Stock,  held,  upon  the  context  of  a  will, 
not  to  pass  by  the  word  '*  money."  fFil- 
lie  V.  PlaeketL  vol.  4,  p.  208 

2.  A  testatrix  first  directed  her  funeral 
expenses  to  be  paid,  and  she  gave  the 
remainder  of  her  moiieyj  to  B»,  and  her 
wearing  apparel,  trinkets,  and  all  other 
property,  whatsoever  and  wheresoever, 
to  C.  Held,  that  money  in  the  funds  did 
not  pass  to  B.    Ibid. 

3.  Stock  in  the  funds  held  in  trust  for  the 
wife  for  life,  with  remainder  as  the  hus- 
band should  appoint,  and  in  default  to 
his  executors,  administrators,  or  assigns. 
Held,  not  to  pass  under  the  will  pf  the 
husband  by  the  words  "money  be  might 
have  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England.'* 
Howell  V.  Ooffler,  vol.  6,  p.  137 

4.  The  word  '*  money  "  by  itself,  in  a  will, 
means  money  strictly  and  nothing  else, 
but  when  used  in  connection  with  other 
words,  it  may  have  a  mAch  more  ex- 
tended signification.  Glendening  v.  Glen- 
dening.  vol  9,  p.  324 

6.  South  Sea  Stock  and  £3 :  5j.  per  Cents. 
•  held,  on  the  context,  to  pass  by  the  ex- 
pression "  surplus  money."  Nevman  v. 
Newman.    ( No.  1.)  vol.  26,  p.  218 

6.  A  testatrix  bequeathed  specific  sums  of 
South  Sea  ^tock  and  £S :  6«.  per  Cents,  to 
her  sister  for  life,  and,*at  her  death,  she 
left  "this  money"  in  trust  to  her  niece, 
to  pay  certain  legacies,  which  did  not 


exhaust  the  whole.  She  authorized  her 
sister  and  niece  (who  were  her  execu- 
trixes) to  sell  out  the  residue  of  "her 
money"  in  the  £Si5t.  per  Cents,  over 
the  sum  she  had  mentioned,  for  payment 
of  her  debts,  and  proceeded :  "  then,  if 
there  is  any  surplus  money,  I  give  it  to 
my  niece.  Held,  that  the  niece  took  the 
surplus  of  both  the  funds.  Newwum  v. 
Newman.  (No.  1.)  vol.  26,  p.  218 

7«  A  testatrix  whose  only  property  con- 
sisted of  a  small  sum  of  Consols,  be- 
queathed, after  the  payment  of  her  debts, 
"  all  the  money  she  might  die  possessed 
of"  to  her  brother  and  sister,  and  she 
gave  her  other  property  to  her  executor. 
Held,  that  the  stock  passed  to  the  bro- 
ther  and  sister  under  the  word  "  money." 
Chapman  v.  Reynoldt.  vol.  28,  p.  221 

8.  General  residue  of  personal  estate  held 
to  pass  under  the  words  "residue  of 
money,"  the  will  commencing  with  a 
general  bequest  of  everything  "  in  trust 
for  the  following  purposes,"  and  the  gift 
of  money  bein?  preceded  by  bequests  of 
specific  chattels.  Montagu  v.  The  Earl 
of  Sandwich.  vol.  33,  p.  324 

9.  The  word  "  money,"  coupled  with  the 
word  *'cash,"  held  confined  to  money 
strictly  and  properly  so  called.  Neuinton 
V.  Ladii  Lennard,  vol.  34,  p.  487 

10.  The  word  "  money,"  standing  by  itself, 
is  confined  to  the  proper  meaning  of  that 
word;  yet,  if  money  be  given  after  a 
direction  to  pay  debts,  legacies  and  fu- 
neral and  testamentary  expenses,  or  with 
any  other  words  which  denote  an  inten- 
tion, on  the  part  of  the  testator,  to  dis- 
pose of  the  whole  of  his  estate,  it  will  be 
construed  as  synonymous  with  "pro* 
party."     IMd. 

11.  An  unpaid  legacy  bequeathed  to  a  tes- 
tatrix, held  not  to  pass  under  her  will  by 
the  words  "moneys  and  securities  for 
money."  Re  Mason*  e  mil.  vol.  34,  p.  494 

12.  A  testator  gave  a  bouse  and  300/.  "  of 
lawful  money"  to  his  daughter,  and  "  the 
remainder  of  all  his  moneys,  in  what- 
ever it  may  be,  in  bonds  or  Consols  or 
anything  else,"  to  his  wife.  Held,  that 
the' wife  was  entitled  to  all  the  testator's 
residuary  personal  estate  invested  in  any 
security,  including  a  life  policy,  but  not 
to  a  leasehold  or  furniture  or  chattels. 
Stooke  V.  Stooke.  vol.  33,  p.  896 

MORTGAGE. 

[See  Conditional  Sale,  Costs  (Admi- 
nistration), Equitable  Mortoaob, 
Interest,  Lien,  Merger  op  Charob, 
Mortgage  (Exoneration),  Mort- 
gage (Further  Advances),  Mort- 
gage (Redemption),  Mortoaoe(Salb 
BT  Court),  Mortgage  (op  Wipe's 
Property),  Mortgagor  and  Mort- 
gagee (Accounts),  Mortgagor  and 
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MOETOAOBE  (COSTI),   NoTICB,   POWBR 
TO      BELL      OR     MORTGAGE,     PRIORITY, 

Rbcbiyer,  Statute  of  LiMiTATiOMs 
(Mortoaob),  Tacking.] 

1.  Where  a  mortgage  is  made  to  several 
persons  joiDCly,  they  are,  in  equity, 
tenants  in  common  of  the  mortgage 
money,  and  the  representatives  of  such 
of  them  as  may  be  desd  are  necessary 
parties  with  the  survivor  to  a  bill  for 
fbrecloeure  or  redemption.  Fiekers  v. 
CowelL  vol.  1,  p.  629 

2«  A  testator  having  an  estate  subject  to  a 
mortgrage  bearing  interest  at  51.  per  cent, 
devised  it  to  B.,  **  he  pacing  the  mort- 
gage thereon  ;  and  he  bequeathed  to  the 
mortgagee,  through  his  executor,  2,0001 
to  exonerate  the  estate.  The  mortgagee 
foreclosed,  and  it  having  been  decided, 
that  the  devisee  was  entitled  to  the  2,000/., 
it  was  held  that  he  was  entitled  to  interest 
thereon  after  the  rate  of  32.,  and  not  5/., 
per  cent.     Loekkart  v.  Hardy, 

vol.  10,  p.  292 

5.  Right  of  prior  as  against  a  subsequent 
mortgagee  to  enforce  all  his  remedies  at 
the  same  time.     Cockell  v.  Baeim. 

vol  16,  p.  168 
4.  A.  being  tenant  for  life  of  an  estate,  and 
the  owner  of  a  charge  of  20,000/.  thereon, 
mortgaged  the  20,000/.  to  B.  for  14,000/. 
He  afterwards  mortgaged  it  and  other 
property  to  C,  for  24,000/.  J.  died,  and 
the  succeeding  tenant  for  life  prayed  a 
redemption  against  C.  on  payment  of 
such  a  sum  as  was  due  on  account  of  the 
6,000/.  (thus  splitting  the  charge  of 
20,000/L  into  two  portions).  Held,  that 
both  B,  and  the  -executors  of  A.  were 
necessary  parties  to  such  a  suit  Lord 
Ktntwgttm  V.  Bouverie.       vol.  16,  p.  194 

6.  A  trust  for  sale  of  real  estate  held  not  to 
authorize  a  mortgage.  Real  estate  was 
conveyed  to  trustees  upon  trust  to  "sell 
snd  dispose"  thereof,  and  out  of  the 
money  to  arise,  "  levy,  raise  and  pay,  two 
sums  of  150/.  and  1,000/.,  and  Invest  the 
residue  of  the  moneys  to  arise  for  the 
husband  and  wife  for  their  lives,  and 
afterwards  for  their  children,  and,  in  de- 
fault, as  the  wife  should  appoint  by  will. 
Held,  that  the  trustees  were  not  justified 
in  raising  these  two  sums  by  mortgage, 
inasmuch  aa  a  conversion  of  the  estate 
into  money  out  and  out  was  intended. 
Pag4  V.  Cooper.  vol.  16,  p.  896 

6.  A.  B.  died  in  1831  intestate  and  with- 
out heirs,  having  mortgaged  his  estate  in 
fee.  Held,  that  the  mortgagee  could 
not,  in  1852,  make  a  good  title  to  the 
fee ;  for,  although  be  took  the  equity  of 
redemption  as  against  the  Crown,  vet  he 
held  it  subject  to  A.  B.'b  debts,  and  there 
was  no  proof  of  their  having  been  satis, 
fied.    Beaie  v.  Symondi.     vol.  16,  p.  406 

7.  A  mortgagor  contracted  to  sell  the  es- 


tate, and  one  of  the  conditions  was,  that 
the  purchaser  should  pay  a  deposit  to  the 
auctioneer.  The  mortgagee  afterwards 
concurred  in  and  adopted  the  contract 
A  loas  having  occurred  by  the  insol- 
vency of  the  auctioneer, — Held,  that  as 
between  the  purchaser  and  mortgagee, 
the  latter  stood  in  the  shoes  of  the 
vendor  and  must  bear  the  loss.  Rowe  v. 
May,  vol.  18,  p.  613 

8.  J,  mortgaged  to  B,  his  reversionary  in- 
terest in  a  sum  of  3,681/.  stock,  which 
the  deed  represented  as  standing  in  the 
names  of  two  executora  of  a  testator  to 
secure  three  annuities.  A,  gave  notice 
to  the  executors.  There  was  no  such 
sum  standing  in  the  names  of  the  exe- 
cutors, but  there  was  one  sum  of  2,080/. 
standing  in  the  name  of  the  testator,  and 
a  second  sum  of  2,4511  standing  in  the 
name  of  one  of  the  executors,  to  answer 
the  annuities.  A  subseqnent  incum- 
brancer on  the  whole  ftiod  also  gave 
notice  to  the  executor.  Held,  that  A,*% 
security  was  limited  to  3,681/.  stock. 
Woodimm  v.  Grant,  vol.  22,  p.  483 

9.  A.  made  two  equitable  mortgages  of  two 
several  estates,  the  one  to  A,  and  the 
other  to  B.  He  then  executed  a  legal 
mortgage  of  both  to  C,  who  had  con- 
structive notice  of  the  prior  equitable 
mortgages.  B,  obtained  a  transfer  of 
A,*%  mortgage.  Held,  that  C  could  only 
redeem  B,^  on  payment  of  both  debts. 
TtoeedaU  v.  Twudale,         vol.  23,  p.  541 

10.  W.  M,,  in  1846,  mortgaged  some  pro- 
perty to  the  Plaintiifs,  for  securing  a  debt 
of  11,300/.  In  1857  the  Plaintiffs  as- 
signed to  trustees,  for  their  creditors, 
this  and  another  debt  due  ftom  fF,  M., 
and  all  securities  for  the  same  (except 
the  mortgage  of  1846,  and  the  premises 
thereby  assigned,  and  the  benefit  and 
advantage  to  arise  thereftt>m).  The  sur- 
plus was  to  be  paid  to  the  Plaintiffs,  and 
there  was  a  proviso,  that  the  Plaintiffs 
were  to  have  the  property  comprised  in 
the  mortgage  for  their  own  benefit.  Held, 
that  as  against  a  subsequent  judgment 
creditor  of  IV,  M,,  the  Plaintifis  could 
maintain  a  bill  to  foreclose  the  mortgage. 
MorUy  v.  Morley,  vol.  25,  p.  253 

11.  In  conveyances  subsequent  to  the  26th 
of  April,  1855,  to  purchasers  and  mort- 
gagees of  lands,  tenements  and  here- 
ditaments, which  are  mortgaged,  the 
judgment  creditors  of  the  mortgagees  of 
the  property,  who  are  paid  off  prior  to  or 
at  the  time  of  the  execution  of  the  con- 

•veyance,  need  not  concur.    Grooves  t. 
Wilton,    (No.  2.)  vol.  25^  p.  434 

12.  If  a  mortgagee  so  deals  with  the  mort- 
gaged estate  as  to  render  it  impossible 
for  him  to  restore  it  on  full  payment, 
this  Court  will  prevent  his  suing  at  law 
to  recover  the  mortgage  money.  Fainter 
V.  Hendrie.  vol.  27.  p.  349 
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IS.  An  Act  of  Parliament  aathorised  the 
lessees  of  mines  to  make  a  railroad  to  a 
canal,  through  the  intervening  lands,  on 
making  compensation.  The  lessees  en- 
tered into  an  agreement  with  a  mortgagor 
in  possession  for  making  the  railway  and 
paying  an  annual  rent.  The  mortgagee 
afterwards  entered  into  possession  and 
received  the  rent  for  some  time.    Held, 

.  that  the  mortgagee  and  all  claiming 
under  him  were  bound  by  the  agreement. 
Mold  ▼.  Wheateroft,  vol.  27,  p.  510 

H.  A  mortgagee  concurred  with  the  trans- 
feree of  the  equity  of  redemption  in 
selling  the  property,  and  he  allowed  such 
transferee  to  receive  the  purchase- money. 
Held,  that  the  mortgagee  could  not  after- 
wards sue  the  mortgagor  for  the  debt,  and 
he  was  perpetually  restrained  from  doing 
BO,  and  ordered  to  pay  the  costs  of  the 
suit    Palmer  v.  Hendrie.    (No.  2.) 

vol.  28,  p.  341 

15.  A  testator  devised  his  own  estates  in 
trust  to  pay  the  mortgages  on  his  estate 
"  as  well  settled  and  unsettled."  Part 
of  the  settled  estates  consisted  of  lease- 
holds, in  which  the  testator  had  a  life  in- 
terest only,  but  after  the  date  of  his  will 
the  fee  of  it  was  conveyed  to  him,  he 
having  purchased  the  reversion.  Imme- 
diately after  which,  he  and  his  eldest  son 
mortgaged  it  for  the  purchase- money,  and 
the  equity  of  redemption  was  limited  to 
them  jointly,  and  the  surplus  produce  of 
the  sale  was  reserved  to  them  "  accord- 
ing to  their  respective  rights  and  interests 
therein."  Held,  that  this  mortgage  was 
payable  out  of  the  testator's  own  estate 
under  the  trusts  of  the  will.  Lord  Hat- 
tingt  V.  Attley.  vol.  SO,  p.  260 

16.  lu  a  suit  to  administer  a  mortgagor's 
estate,  the  mortgagee,  who  was  not  a 
party,  came  in  and  consented  to  a  sale. 
The  produce  formed  the  whole  assets  and 
was  less  than. the  mortgage.  Held,  that 
the  mortgagee  was  entitled  to  the  whole 
fund,  after  payment  of  the  costs  of  sale. 
DighUm  v.  mthert.  vol.  81,  p.  42S 

17.  When  a  first  mortgagee  sells  the  mort- 
gaged  property  to  the  second  mortgagee, 
by  virtue  of  a  power  of  sale,  the  latter 
obtains,  as  against  the  mortgagor,  an 
irredeemable  title  to  the  property.  Shaw 
V.  Btmnp.  vol.  S3f  p.  494 

18.  The  first  and  second  mortgagees  of  an 
estate  had  power  of  sale  and  of  giving 
good  receipts.  They  joined  together  in 
selling,  and  each  received  his  portion  of 
the  purchase-money,  for  which  they  gave 
a  receipt  to  the  purchaser.  Held,  that 
a  title  depending  on  this  sale  was  per- 
fectly good.     MtCarogher  v.  IVhieldom, 

vol.  84,  p.  107 

19.  A  tenant  for  life  of  a  real  estate  be- 
queathed all  money  due  to  him  on  mort- 
gage. Held,  that  a  charge  on  the  estate 
of  lOyOOO/.,  to  which  the  testator  was 


entitled  and  which  was  secured  by  means 
of  a  term  vested  in  a  trustee,  did  not 
pass  as  a  mortgage.  Earl  PouUit  v.  Hood, 

vol.  85,  p.  234 

MORTGAGE  (EXONERATION.) 

1.  Bill  by  the  owner  against  his  mortga- 
gees and  the  trustee  of  a  fund,  to  compel 
payment,  held  to  be  a  suit  for  adminis- 
tration and  not  redemption,  and  the  coats 
of  all  parties  were  ordered  to  be  paid  out 
of  the  fund  in  the  first  instance.  Bryant 
V.  Blaekwell.  vol.  15,  p.  44 

2.  A  mortgagee  had  a  power  of  sale,  and 
of  retaining  his  costs,  charges,  and  ex- 
penses. He  sold;  but  the  purchaser 
resisted  the  completion,  on  the  ground 
of  misdescription.  Being  advised  by 
counsel  that  the  objection  was  untenable, 
he  filed  a  bill  for  specific  performance, 
which  was  dismissed  with  costs.  Held, 
upon  a  redemption,  that  he  could  not 
charge  the  costs  of  the  suit.  Peert  v. 
Ceeley.  vol.  15,  p.  209 

3.  Where  a  mortgagor  makes  an  uncon- 
ditional tender  to  the  mortgagee  of  a  sum 
and  the  mortgagee  refuses  to  accept  it,  he 
does  so  at  his  own  peril;  and  if  the 
amount  tendered  was  all  that  was  due, 
the  mortgagee  must  bear  the  costs  of  a 
subsequent  suit  for  redemption.  Harmer 
V.  PriettUy,  vol.  16,  p.  569 

4.  A  suit  between  two  shipowners,  and  the 
mortgagee  of  one,  was  dealt  with  as  in 
an  administration  suit,  by  first  directing 
the  payment  of  all  the  costs  (except  the 
mortgagee's)  out  of  the  fund,  and  dis* 
tributing  the  residue  pro  ratd,  Alexander 
V.  Simmt,  vol.  20,  p.  123 

5.  When  the  interest  of  a  mortgage  is  re- 
gularly paid,  and  the  mortgagor  has 
never  been  called  on  to  discharge  the 
principal,  the  costs  of  a  transfer  of  the 
mortgage,  made  by  the  mortgagee  with- 
out any  communication  with  the  mort- 
gagor, are  not  properly  chargeable  against 
him.     In  re  Radeliffe.         vol.  22,  p.  201 

6.  jf,  mortgaged  to  B.,  and  the  securities 
were  prepared  by  a  firm  of  solicitors  in 
which  B,  was  a  partner.  The  firm  acted 
for  the  mortgagor.  'Held,  that  B.'s  secu- 
rity did  not  extend  to  the  bill  of  costs  of 
the  firm.  Gregg  v.  Slaier.  vol.  22,  p.  314 

7.  Generally,  the  costs  of  a  mortgagee  are 
added  to  his  security,  and  in  whatever 
rank  or  order  the  security  stands,  his 
costs  are  united  to  it  and  form  part  of 
it;  but  if  he  institute  a  suit  for  the  ad- 
ministration of  the  estate  of  the  deceased 
mortgagor,  his  costs  are  those  of  a  Plain- 
tiff' in  an  ordinary  administration  suit. 
fVrigki  V.  Kirby,  vol.  23,  p.  463 

8.  When  a  pui*n£  incumbrancer  sues  for 
and  recovers  a  fund  for  the  benefit  of  all, 
his  costs  are  paid,  in  the  first  instance, 
out  of  the  fund  recovered.     Ibid, 
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9.  An  estate  was  greatly  incnmbered.  The 
first  charge  was  an  annuity,  and,  in  de- 
faah  of  payment,  the  annuitant  had  a 

.  power  to  sell  and  invest  the  produce  in 
the  purchase  of  a  similar  annuity.  The 
grantor  reserved  a  power  of  repurchase. 
The  annuitant  having  sold  the  estate, 
the  fifth  incumbrancer  filed' a  bill  to  re- 
purchase the  annuity  and  distribute  the 
produce.  Held,  that  the  Plaintiff's  costs 
were  the  first  charge  on  the  fund,  and 
that  the  costs  of  the  other  incumbrancers 
must  be  added  to  their  securities,  ff  right 
V.  Kirbff.  vol.  2$,  p.  46S 

10:  The  Plaintiff,  a  second  mortgagee,  ob- 
tained  the  costs  of  so  much  of  a  suit  for 
redemption  as  had  been  incurred  by  the 
Defendants,  the  first  mortgagees  unsuc- 
cessfully disputing  his  rights  to  redeem. 
But  the  Court,  instead  of  ordering  those 
costs  to  be  paid  to  the  Plaintiff  person- 
ally,  directed  them  to  be  set  off  in  case 
of  the  Plaiotiff^s  redeeming.  Wktalom  v. 
Chraham,  vol.  24,  p.  488 

11.  A,  a  mortgaged  estate  X,  for  800/., 
and,  on  the  same  day,  he  charged  estate 
Y^  in  aid,  to  the  extent  of  200/.  A.  B, 
died,  having  devised  estate  Y,,  but  in- 
tesUte  as  to  estate  Z.  Held,  that  the 
whole  800/.  was,  as  between  the  devisees 
and  heir,  primarily  chargeable  on  estate 
X.    Stringer  v.  Harper.        vol.  26,  p.  SS 

12.  An  estate  was  subject  to  mortgages  of 
7,000/.  created  by  the  tesutor,  and  of 
13,000/.  created  by  his  ancestor ;  but  the 
testator  had  consolidated  them  into  one 
mortgage  for  20,000/.  which  he  had  co- 
venanted to  pay.  The  testator  directed 
his  debts  to  be  paid  out  of  his  personal 
estate,  but  if  insufficient,  he  charged 
them  on  his  real  estate.  He  devised  his 
estates  *'  subject  nevertheless  to  the  mort- 
gages affecting  the  same.'*  The  testator 
died  in  1840.  Held,  that  the  devisee  of 
the  estate  did  not  take  eum  enere^  but  was 
entitled  to  have  the  whole  mortgage  debt 
paid  out  of  the  testator's  personal  estate. 
Towmikend  v.  Mettyn.  vol.  26,  p.  72 

13.  A  mortgagee  of  a  1,000  years'  term 
filed  a  bill  for  foreclosure.  At  the  hear- 
ing,  by  anrangement,  a  decree  was  made 
for  the  sale  of  the  fee.  It  produced  a 
little  more  than  sufficient  to  pay  thje 
mortgage.  The  Defendants  dechning  an 
inquiry  as  to  the  value  of  the  reversion 
in  fee.  Held,  that  the  Plaintiff's  costs 
bad  priority  over  those  of  the  Defendant. 
Cm^td  V.  Bukarde.  vol.  26,  p.  241 

14.  A  tests  tor  gave  one*  third  of  the  rents 
of  his  real  estate  to  his  widow  for  life, 
and  he  devised  an  estate  at  B.,  in  thir- 
tieth parts,  to  his  children  as  tenants  in 
common.  The  residue  of  his  real  and 
personal  estate, "  after  paying  his  mort- 
gage and  other  debts,"  he  left  to  be  di- 
vided into  thirtieth  parts,  and  to  be  taken 
by  the  same  and  in  the  same  proportions 


as  the  estate  at  B.  Held,  that  the  widow 
took  no  interest  in  the  personalty,  and 
that  the  mortgages  were  payable  pri- 
marily out  of  the  residue  and  not  out  of 
the  mortgaged  estate,  under  the  17  &  18 
Viet,  c.  118.     Greated  v.  Oreated, 

vol.  26,  p.  621 

\5.  Distinction  in  regard  to  the  operation 
of  Locke  KiMg'9  Act  ( 17  &  18  Viet,  c.  1 13) 
between  directing  the  payment  of  a 
mortgage  on  a  devised  estate  from  a  par- 
ticular source,  and  from  signifying  an 
intention  that  it  should  be  paid  out  of 
the  personal  estate.    JUen  v.  Mien, 

vol.  80,  p.  895 

16  The  17  ft  18  Fict,  c.  118  {Leeke  King*» 
Act)  only  applies  where  there  is  a  de- 
fined and  specified  change  on  a  specified 
estate;  and  a  general  charge  on  real 
estate  by  a  testator  in  aid  of  his  personal 
estate  does  not  come  within  the  defi- 
nition of  a  "mortgage"  on  the  real 
estate  in  the  hands  of  we  devisee,  unless 
and  until  the  amount  has  been  accurately 
defined  and  the  devisee  has  expressly 
taken  the  estate  subject  to  such  ascer- 
tained charge.     Hepwarth  v.  HUL 

vol.  80,  p.  476 

17.  A  decree  was  made  in  a  suit  for  admi- 
nistration of  a  mortgagor's  estate.  The 
mortgagee  afterwards  filed  a  foreclosure 
bill,  but  subsequently  obtained  full  pay- 
ment in  the  administration  suit.  Held, 
that  he  was  entitled  to  stay  proceedings 
in  his  own  suit  and  to  have  the  costs  of 
it.  Brookthmnk  v.  Higginhottom  ;  Bent  v. 
Buckley.  vol.  31,  p.  36 

18.  Devisees  of  a  real  estate  which  had 
been  mortgaged  by  the  testator  held  en- 
titled to  have  the  mortgage  paid  out  of 
the  other  real  and  personal  estate  devised 
for  payment  of  debts,  notwithstanding 
Locke  King*%  Act  (17  &  18  Vict.  c.  118). 
Neumuan  v.  Wileem.  vol.  81,  p.  ii^ 

19.  A  direction  to  pay  all  debts  out  of  the 
testator's  personal  estate  is  not  a  suffi- 
cient expression  of  a  **  contrary  or  other 
intention,"  so  as  to  prevent  a  devisee 
of  a  mortgaged  estate  taking  cum  enere 
under  Locke  King'i  Act  (17  &  18  Viet.  c. 
118).  Reweon  v.  Harriaon.  vol.  81,  p.  207 

20.  A.  B.  mortgaged  freeholds  and  lease- 
holds together  and  died  intestate  in  1887. 
Held  (as  between  the  heir  and  adminis- 
trator),  that  the  freeholds  and  leaseholds 
must  bear  the  burden  rateably.  Eoane 
V.  fVyatt.  vol  81.  p.  217 

21.  In  1775  A.  B.  became  owner  in  fee  of 
estates  H'.  and  L.  The  ff.  estate  wss 
subj  ect  to  mortgages  amounting  to  5,344/. , 
and  the  L.  estate  to  a  mortgage  amount- 
ing to  2,200/.,  all  of  which  were  created 
by  J.  B.'s  ancestor.  In  1787  A.  B. 
mortgaged  the  L.  estate,  for  8,000/.,  re- 
serving the  equity  of  redemption  to  him- 
self, and  personally  covenanting  to  pay 
the  money  out  of  this  sum.    He  paid  off 
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the  three  mortgages  on  the  W.  estate ; 
A,  B.  died  in  1806.  Held,  as  between 
the  representatives  of  A.  B.t  that  the 
mortgage  was  primarily  payable  out  of 
A.  B.'8  personal  esute.     Bagot  v.  Bagoi. 

vol.  84,  p.  1S4 

22.  A  bill  by  a  person  entitled  to  a  mort- 
gaged estate,  under  the  mortgagor's  will, 
against  the  mortgagee  and  the  mortga- 
gar's  representative,  to  have  the  mort- 
gagor's  estate  applied  in  payment  of  the 
mortgage,  cannot  be  sustained.  Hughet 
V.  Cook,  vol.  84,  p.  407 

28.  The  Court  sanctioned  the  raising  of 
money  by  mortgage  of  an  infant's  estate, 
but  after  expenses  had  been  incurred  by 
the  intended  mortgagee  in  investigating 
the  title,  the  matter  went  off  without  his 
default.  He  was  allowed  his  costs  out  of 
the  estate.     Craggt  v.  Gray. 

vol.  36,  p.  166 

MORTGAGE  (FORECLOSURE). 

1.  Form  of  decree  in  a  foreclosure  suit, 
where  A,,  whose  estate  was  already  mort- 
gaged to  the  Plaintiff,  joined  B^  as  his 
surety,  in  a  mortgage  to  the  Plaintiff  of 
both  their  estates  for  a  further  sum.  JUi- 
worth  V.  Robinson*  voL  2,  p.  287 

2.  In  a  foreclosure  suit,  an  order  to  enlarge 
the  time  for  payment  of  the  mortgage 
money  is  by  no  means  of  course,  but  may 
be  refused  where  no  excuse  for  the  de- 
fault is  stated,  and  the  security  does  not 
appear  to  be  ample.    JSyr«  v.  Hantom. 

vol.  2,  p.  478 
8.  The  usual  condition  on  which  it  is 
granted  is,  on  payment  of  interest  and 
costs  before  the  time  appointed  by  the 
Master  for  payment  of  the  whole;  in 
this  case,  however,  it  was  ordered,  that 
upon  payment  of  the  interest  and  costs 
within  a  month,  the  time  should  be  en- 
larged for  five  months.  Ibid, 
4.  A  mortgagee  received  rents  between 
Master's  report  and  the  day  fixed  for  pay- 
ment. Default  being  made :  Held,  that 
the  mortgagee  was  not  then  entitled  to 
an  order  absolute.    Oarliek  v.  Johnton. 

voL  4,  p.  154 
6.  A  mortgagee  can  sustain  a  bill  of  fore- 
closure against  the  mortgagor  and  subse- 
quent mortgagees,  without  making  the 
mortgagee  prior  to  himself  a  party. 
RiehardM  v.  Cooper,  voL  5,  p.  804 

6.  If  a  mortgagee  receives  rents  after  the 
Master's  report,  and  before  the  day  ap- 
pointed for  payment,  there  must  be  a 
further  reference  and  account,  and  a  new 
day  appointed  for  payment.  Jlden  v. 
Fotter,  vol.  6,  p.  692 

7.  In  a  foreclosure  suit,  the  mortgagee 
having  received  rents  between  the  date 
of  the  Master's  report  and  the  day  ap- 
pointed  for  payment,  the  Court,  on  mo- 
tion,  referred  it  back  to  the  Master  to 


continue  the  accounts,  and  to  fix  a  new 
day.    Ellis  v.  Griffiths,  vol.  7.  p.  88 

8.  The  decree  in  a  foreclosure  suit  in 
Ireland  is  not  a  judgment  for  payment  of 
the  amount  due,  or  of  the  balance  after 
realizing  the  security.  IVilson  v.  Lady 
Dunsany.  voL  8,  p.  298 

9.  Where  a  mortgagee  receives  rents  be- 
tween the  r<>port  and  the  day  of  payment, 
it  is  not  the  practice,  on  directing  the 
accounts  to  be  continued  and  the  time  to 
be  extended,  to  order  the  mortgagor 
forthwith  to  pay  the  arrears  of  interest 
and  costs.     Buchanan  v.  Greenmay. 

voL  12,  p.  886 

10.  Even  in  the  case  of  infants,  the  Court 
will  only  extend  the  time  for  payment  of 
the  mortgage  money,  upon  the  terms  of 
immediate  payment  of  the  interest  and 
costs.     Coombe  v.  Stewart, 

vol.  18,  p.  Ill 

11.  Upon  a  bill  of  foreclosure  by  first  mort- 
gagee, there  was  a  contest  between  the 
Defendants,  the  later  mortgagees,  as  to 
their  respective  priorities.  The  Court 
held  that  it  must,  in  the  first  instance, 
direct  an  inquiry.    Daberly  v.  Day. 

vol.  14,  p.  9 

12.  A  decree  for  foreclosure  being  made,  the 
mortgagee,  after  the  accounts  had  been 
taken,  incurred  further  costs  in  another 
proceeding.  Held,  tha^he  could  not,  by 
petition,  obtain  an  order  to  add  them  to 
his  security.     Barron  v.  Lametfietd, 

vol.  17,  p.  208 
18.  The  relief  to  which  a  judgment  cre- 
ditor is  entitled,  under  the  1  &  2  Viet, 
c.  110,  is  a  foreclosure,  and  not  a  sale. 
Jones  V.  Bailey,  vol.  17,  p.  682 

14.  An  equitable  mortgagee,  as  of  right,  is 
entitled  to  a  foreclosure  and  not  to.  a  sale. 
Cox  V.  Toole.  vol.  20,  p.  146 

16.  A  foreclosure  was  decreed  in  default  of 
payment  to  three  mortgagees,  who  were 
entitled  **  on  a  joint  accounL"  Before 
the  day  appointed  for  payment  arrived 
one  of  the  mortgagees  died.  Held,  that 
the  foreclosure  could  not  be  made  abso- 
lute, but  the  Court  appointed  a  new  day 
for  payment  to  the  survivors.  Blackburn 
V.  Caine,  vol,  22,  p.  614 

16.  In  a  foreclosure  suit,  the  parties  to  the 
mortgage  deed  and  those  claiming  under 
them  ought  alone  to  be  made  parties. 
Jiudsley  v.  Horn,  vol.  26,  p.  196 

17.  Property  was  conveyed  by  a  memoer  of 
a  building  society  to  the  trustees,  on 
trust  for  sale,  to  secure  the  moneys  due 
to  the  society.  Held,  that  the  trustees 
were  not  entitled  to  a  foreclosure,  but  to 
a  decree  for  sale.     Scweitter  v.  Maykew, 

voL8],p.  87 

18.  In  a  foreclosure  suit  the  money  was  to 
be  paid  between  twelve  and  one.  The 
agent  of  the  mortgagees  attended  during 
the  whole  of  that  period,  but  without  a 
power  of  attorney,  to  receive  the  money. 
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The  mortgagees  theinselYes  only  attended 
twenty- five  minatei.  No  one  attended 
to  pay.  The  foreclosure  was  made  abso- 
lute; and  it  appearing  chat  the  mort- 
•gagor  could  not  be  found,  he  was  declared 
a  trustee,  and  a  vesting  order  was  made, 
vesting  the  property  in  the  mortgagees. 
Uekmen  v.  Ciamp,    (No.  8.) 

vol.  81,  p.  678 


MORTGAGE  (FURTHER  AD- 
VANCES). 

1.  An  estate  was  mortgaged  to  A.  for  a 
sum  and  further  advances.  Afterwards 
B.  obtained  a  charge  on  the  estate  by 
means  of  a  judgment.  Held,  that  fur- 
ther advances  made  to  the  mortgagor  by 
A.,  after  notice  of  the  judgment,  had  no 
priority  over  H.'s  claim.     Shaw  v.  NeaU, 

vol.  20,  p.  157 

2.  Where  a  first  mortgage  extends  to  future 
advances,  further  advances  made  by  the 
first  mortmgee,  after  notice  of  second 
mortgage,  nave  no  priority  over  the  latter. 
Rdt  V.  Hopkinsom.  vol.  25,  p.  461 

8.  lo  1856  an  equitable  mortgage  was 
created,  and  in  1858  it  was  transferred  to 
the  Plaintiffs,  who  made  further  advances, 
and  obtained  a  legal  mortgage  three 
months  afterwards.  Held,  that  the  Plain- 
tiffs had  priority  over  a  charge  created 
by  a  registered  judgmeut  obtained  against 
toe  mortgagor  two  days  before  the  trans- 
fer, for  all  their  subsequent  iidvances 
msde  6eiid  Jide  and  without  notice  of  the 
judgment.    Cooke  v.  WUioh. 

vol.  29,  p.  100 

MORTGAGE  (LEASEHOLDS). 

I*  Assignee  of  leaseholds  accepting  the  be- 
nefit of  an^  assignment.  Held,  in  equity, 
liable  on  bis  part  to  the  covenants  con- 
tained in  the  assignment,  though  he  did 
not  execute  it.     WilUon  v.  Leonard. 

'   vol.  8,  p.  378 
(See  OoM  V.  WUberforce.  vol.  1, p.  112) 

2.  Liability  of  an  equitable  assignee  of 
leaseholds,  in  possession,  to  the  cove- 
nants in  the  lease.    Sandert  v.  Bensom. 

vol.  4,  p.  850 

8.  The  liability  of  an  equitable  assignee  of 
leaseholds  is  that  of  simple  contract,  and 
the  Statute  of  Limiutions  limits  bis  lia- 
bility to  six  years  after  the  cause  of  suit. 
Ibid. 

4.  Under  an  equitable  mortgage  by  the 
simple  deposit  of  a  lease,  unaccompanied 

'by  any  memorandum,  the  tenants*  fix- 
tures will  be  included.  miUamt  v.  Evant, 

'vol.  28,  p.  289 

5.  The  Defendants,  who  were  entitled  to 
the  equity  of  redemption  of  leaseholds 
charged  with  a  mortage,  attempted  to 
get  rid  of  it  by  firaudulently  incurring  a 

vox.,  zxxvi — 


forfeiture,  which  they  induced  the  lessor 
to  take  advantage  of.  They  afterwards 
obtained  a  new  lease  from  him,  which 
they  sold.  Held,  that  the  new  lease  was 
subject  to  the  mortgage,  notwithstanding 
the  15  &  16  Fict,  c.  76,  s.  210,  and  a 
decree  was  made  for  payment  by  the  De- 
fendants of  the  mortgage  with  costs. 
Hughet  V.  Howard,  voL  25,  p.  575 

6.  A  mortgagee  of  leaseholds  may  take 
possession,  even  when  there  is  no  arrear 
of  interest  due,  under  circumstances 
which  may  not  render  him  liable  to  ac- 
count with  annual  rests,  as  when  he  enters 
in  order  to  prevent  a  forfeiture  for  non- 
payment of  ground  rent  or  for  non-as- 
surance, &c.     Patch  V.  IVild. 

voL  80,  p.  99 


MORTGAGE  (REDEMPTION). 

1.  Decree  against  a  mortgagee  in  posses- 
sion, with  costs ;  a  tender  having  been 
made  before  suit,  and  it  having  been 
found,  upon  taking  the  accounts  with 
annual  rests  (which  was  the  point  in  the 
cause),  that  nothing  was,  at  that  time, 
due  to  the  mortgagee.     fFiUon  v.  Clmer. 

vol.  4,  p.  214 

2.  Where  an  estate  is  mortgaged,  the  equity 
of  redemption,  unless  there  appears  a 
clear  intention  of  making  a  new  settle- 
ment, remains  subject  to  the  old  uses,  or 
to  the  trusts  of  the  original  settlement. 
IVood  V.  IFood.  vol.  7,  p.  183 

3.  By  a  marriage  settlement,  a  rent-charge 
of  2001.  a  year  waa  secured  to  the  wife 
for  life,  payable  quarterlv,  with  powers 
of  distress,  &c.  To  enable  the  husband 
to  mortgage,  the  wife  released  her  rent- 
charge  to  the  mortgagee.  The  equity  of 
redemption  was  reserved  to  the  husband, 
who  covenanted  to  convey  other  lands  on 
the  trusts  of  the  settlement.  The  hus- 
band, by  his  will,  gave  his  real  and  per- 
sonal estate  to  his  brother,  on  condi- 
tion that  he  would  allow  his  wife  800/. 
a  year  for  life.  Held,  that  the  200/.  a 
year  remained  a  valid  charge  on  the 
equity  of  redemption ;  and  secondly, 
that  it  was  not  satisfied  by  the  80Ut  a 
year.    Jhid. 

4.  Judgment  creditors  are  not  allowed  suc- 
cessive periods  of  three  months  for  re- 
demption.   Bates  V.  Hilleoat, 

voL  16,  p.  189 

5.  A,  B.,tL  tenant  in  tail  subject  to  au  ex- 
isting life  estate,  borrowed  money  on 
mortgage,  and  the  tenant  for  life  joined 
in  order  to  bar  the  entail,  and  he  cove- 
nanted to  pay  the  interest  during  l^is  life. 
By  the  same  deed,  the  equity  of  redemp- 
tion was  resettled  on  A,  B,  for  life,  with 
remainder  to  his  issue  in  tail,  with  limi- 
tations over.  The  Court,  ten  years  after- 
wards, set  aside  the  resettlement  of  the 
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equity  of  redemption,  on  the  ground  that 
there  was  no  proof  of  a  contract  to  vary 
the  existing  limitations.  Meadowt  ▼. 
Meadows.  ToL  16,  p.  401 

6.  A  tenant  for  life  had  a  power  to  charge 
the  settled  estates  with  20,000^  and  in- 
terest. He  accordingly  charged  them, 
and  mortgaged  the  charge  with  property 
of  his  own  for  a  much  greater  sum  to 
several  persons  in  succession.  Held, 
that  the  remainderman  was  entitled  to 
redeem  the  20,0Q0i.  separately;  and  on  a 
bill  by  the  remainderman  for  redemption, 
accounts  and  inquiries  were  directed, 
for  the  purpose  of  ascertaining  the 
amount  due  in  respect  of  the  charge  of 
20,000/.,  and  the  parties  entitled  to  it. 
Lord  KensingUm  ▼.  BouverU.  vol.  19,  p.  39 

7.  A  mortgage  was  given  for  a  judgment 
debt  There  was  a  prior  equitable 
charge,  of  which  the  mortgagee  had  no 
direct  notice,  but  no  investigation  of 
title  or  production  of  deeds  was  had  ;  be- 
sides which,  by  arrangement,  the  mort- 
gagor's solicitor  prepared  the  deed  for 
the  mortgagee's  solicitor.  The  Court 
concluded,  that  the  arrangement  was  to 
give  a  mortgage  subject  to  existing 
charges,  and  also,  that  the  mortgagee 
was  affected  by  the  notice  possessed  by 
the  mortgagor's  solicitor  of  the  prior 
equitable  title.     Tweedale  v.  Tweedale. 

vol.  2S,  p.  841 
&  A.  made  two  equitable  mortgages  of  two 
several  estates,  the  one  to  A.  and  the 
other  to  B*  He  then  executed  a  legal 
mortgage  of  both  to  C,  who  had  con- 
structive notice  of  the  prior  equitable 
mortgages.  B.  obtained  a  transfer  of  J.' 9 
mortgage.  Held,  tliat  C.  could  only 
redeem  B,  on  payment  of  both  debts. 
Ibid, 

9.  In  a  suit  for  redemption,  hy  an  advanced 
member  of  a  building  society,  a  sum  was 
found  due  from  him  to  the  society  be- 
yond that  secured  by  the  mortgage.  An 
order  on  the  Plaintiff*  to  pay  it  was  made 
in  a  redemption  suit    Handky  v.  Former. 

vol.  29,  p.  362 

10.  A  mortgage  of  property  does  not  alter 
the  existing  limitations  affecting  it,  ex- 
cept for  the  purpose  of  the  mortgage, 
unless  an  express  intention  be  shewn  to 
resettle  it    Lord  Hatimgt  v.  Attley, 

vol  30,  p.  260 

11.  In  a  suit  against  A,,  an  incumbrancer, 
and  B.,  a  sub-incumbrancer,  to  redeem 
the  securities:  Held,  that  the  proper 
form  of  decree  was,  that  upon  the 
amount  due  from  the  Plaintiff'  to  A,  being 
paid  into  Court,  both  A.  and  B.  should 
reconvev  the  estate  and  deliver  the  deeds 
to  the  Plaintiff,  and  that  the  Plaintiff*  was 
not  bound  to  wait  until  the  accounts  had 
been  taken  and  the  equities  settled  as 
between  A,  and  B.  Lytaght  v.  West- 
macoti,  vol.  33^  p.  417 


12.  One  seised  of  property  in  fee  mort- 
gaged it  for  a  term,  and  afterwards 
di^  intestate  and  without  heirs.  Held, 
that  his  administratrix  could  not  main-  ' 
tain  a  suit  to  redeem  the  mortgage,  for 
the  purpose  of  making  the  property  avail- 
able for  the  payment  of  the  intestate's 
debts.     CaiUy  v.  Sampton. 

vol.  33,  p.  551 


MORTGAGE  (SALE  BY  COURT). 

1.  A  mortgagee,  who  was  a  party  to  the 
suit,  consented  to  a  sale  of  the  mort- 
gaged property.  Held,  that  he  must 
produce  and  leave  in  the  Master's 
office  the  title  deeds  which  were  ne- 
cessary in  order  to  complete  such  sale. 
Livetey  v.  Harding.  vol.  1,  p.  843 

2.  On  a  bill  for  foreclosure,  an  infant  par- 
tially interested  in  the  equity  of  re- 
demption cannot  adversely  insist  on  a 
sale.     Farrow  v.  Roet.  vol.  4,  p.  18 

8.  A  decree  for  sale  of  an  encumbered 
estate  does  not,  of  itself,  alter  the  rights 
of  parties.     IVild  v.  Lockhari. 

vol.  10,  p.  320 

4.  Principles  on  which  the  Court  acts  in 
directing  a  sale  of  a  mortgaged  estate, 
under  the  late  act.    Murtt  v.  Hwrtt. 

vol.  16,  p.  872 

5.  Decree  for  sale  ordered,  at  the  request 
of  the  first  and  second  mortgagees  and 
the  mortgagor,  notwithstanding  the  third 
incumbrancer  insisted  on  a  decree  for 
foreclosure  and  redemption,  the  value 
of  the  property  not  being  proved.  Wiek^ 
ham  V.  Nicholson.  vol.  19,  p.  38 

6.  A  judgment  creditor  ranking  after  a 
first  mortgagee,  but  prior  in  date  to  a 
further  charge  and  to  other  judgments  : 
Held,  entitled  to  a  foreclosure,  althouffh 
all  the  other  pardes  insisted  on  a  sale. 
Messer  v.  BoyU.  vol.  21,  p.  559 

7.  The  Court  may  direct  a  sale,  instead  of 
a  foreclosure,  under  the  15  8c  16  ftcf. 
c  86,  s.  48,  without  the  consent  of  the 
mortgagor,  and  may  direct  the  sale  to 
take  place  at  once.     Newrnan  v.  Se^e. 

vol,  33,  p.  522 

8.  The  Court,  in  making  a  foreclosure 
decree,  gave  liberty  to  any  party  to  apply 
in  chambers  for  a  sale.  Burmester  ▼• 
Miixon.  vol.  85,  p.  310 


MORTGAGE  (WIFE'S  PROPERTY). 

1.  In  1772  a  husband  and  wife  mortgaged 
their  respective  estates  for  sequrinff  a 
debt  of  the  husband.  The  husband  died 
in  1776,  and -in  1782  the  produce  of  hia 
estate  was  brought  into  court  and  accu- 
mulated. The  wife  died  in  1805,  and  in 
1832  the  husband's  mortgage  creditor, 
neglecting  to  prosecute  his  claim  against 
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the  hiuband's  asaeta,  obtained  payment 
out  of  the  produce  of  the  wife's  estate. 
In  1840  the  heir  of  the  husband  peti. 
tioned  for  payment  out  of  Court  of  the 
accumulated  fund  arising  from  the  hus- 
band's estate,  and  a  reference  was  made 
to  ascertain  the  incumbrances  thereon. 
An  unpaid  judgment  creditor  of  the 
wife  carried  in  a  claim,  which  having 
been  diaallowed,  as  founded  on  a  mere 
equity,  he,  in  1841,  filed  a  bill  against 
the  heir  of  the  husband  and  the  repre- 
sentatives of  the  wife  to  establish  his 
claim  against  the  fund.  Held,  first,  that 
the  husband's  debt  having  been  paid  out 
of  the  wife's  estate,  her  estate  had  a 
right  to  be  recouped  out  of  the  estate  of 
the  husband  ;  and  secondly,  that  the 
Plaintiff's  claim  was  not  barred  by  the 
Statute  of  Limitations.  Lanctuter  v. 
EvoTi.  vol.  10,  p.  154 

2.  Estates  of  a  husband  were  settled  on  the 
husband  for  life,  with  remainder  to  such 
uses  as  the  husband  and  wife  should 
appoint  for  raising  money  by  mortgage, 
and  in  default  to  the  wife  for  life,  witli 
remainder  to  the  husband  and  wife  in 
equal  moieties.  The  husband  and  wife 
executed  the  power,  for  the  purpose  ot 
raising  money  for  the  use  of  the  hus- 
band. Held,  that  the  wife's  estate  could 
not  be  considered  as  surety  for  the  hus- 
band's debt,  and  that  she  had  no  equity 
to  have  the  whole  mortgage  money  paid 
out  of  the  husband's  moiety  alone. 
Schottfitld  V.  Laekwood.    (No.  1.) 

vol  32,  p.  434 


MORTGAGOR  AND  MORTGAGEE 
(ACCOUNTS). 

1.  The  ordinary  rule  between  mortgagor 
and  mortgagee  in  possession  is,  that  the 
Court  will  not  direct  an  account  with 
annual  rests,  if  there  was  an  arrear  of 
interest  due  on  the  mortgage  at  the  time 
of  the  mortgagee's  taking  possession. 
FiMck  ▼.  Brown*  voL  3,  p.  70 

2.  A  property  was  subject  to  a  mortgage 
for  1,000/. ;  A.  B.  agreed  with  the  mort- 
gagor for  the  purchase  of  a  portion  of 
of  this  property,  and  entered  into  pos- 
session without  paying  his  purchase- 
money.  In  1813  J.  B,  bought  up  the 
whole  mortgage  for  l,000i.,  on  which  an 
arrear  of  interest  of  101/.  was  due.  There 
was  at  the  same  time  due  from  A,  B.,  in 
respect  of  his  purchase,  365/.  Nothing 
further  being  paid  by  the  mortgagor, 
A»  B,  in  1816  recovered  possession  of 
the  property.  The  rents  exceeded  the 
amount  of  interest,  and  in  1823  the 
wbole  arrear  of  interest  had  been  paid 
off.  The  Court  refused  to  direct  annual 
resta.     IlritL 

I.  Generally,  annual  rests  are  not  directed 


against  a  mortgagee  in  possession,  when 
the  interest  is  in  arrear  at  the  time  he 
took  possession ;  and,  in  the  absence  of 
special  circumstances,  if  a  mortgagee  is 
not  liable  to  account  with  annual  rests, 
when  he  enters  into  possession,  he  does 
not  become  so  liable,  until  the  whole  of 
the  mortgage  debt  haa  been  paid  off. 
Finch  V.  Brown,  vol.  3,  p.  70 

4.  Where,  however,  a  mortgagee  in  posses- 
sion came  to  an  account  with  the  mort- 
gagor, whereby  all  the  arrears  of  interest, 
&c.  were  converted  into  principal,  leaving 
thereby  no  arrears,  and  he  continued  in 
possession,  the  rent  being  more  than  suf- 
ficient to  keep  down  the  interest,  the 
Court  directed  annual  rests.  fViUon  v. 
Cluer,  vol.  8,  p.  136 

5.  An  estate  was  conveyed  by  A,  to  B., 
upon  trust,  for  ten  years,  to  -apply  the 
rents  in  payment  to  J3.  of  the  interest 
and  capital  of  1,000/.,  lent  by  B,  to  A., 
and  then  to  sell,  pay  off  the  residue  of 
the  1,000/.,  and  hold  the  remainder  in 
trust  for  the  wife  and  children  of  A. 
The  rents  exceeded  the  interest.  B,  per- 
mitted A.  to  retain  possession,  and  the 
rents  were  not  ajpplied  as  directed.  Upon 
a  bill  by  B,  agamst  A,  and  his  wife  and 
children  for  a  sale :  Held,  that  B.  could 
not,  until  he  took  possession,  be  made 
liable  for  what,  without  his  wilful  de&ult, 
he  might  have  received,  except  upon  a 
cross  bill  raising  that  question.  Beare  v. 
Prior.  vol.  6,  p.  183 

6.  A  mortgagee  in  possession  held  liable 
for  a  damage  occaaioned  by  his  pulling 
down  two  cottages  on  the  property. 
Sandon  v.  Hooper,  voL  6,  p.  246 

7.  A  mortgagee  in  possession  will  be  al- 
lowed for  repairs  necessary  for  the  sup- 
port of  the  property,  and  for  doing  that 
which  is  essential  for  the  protection  of 
the  title  of  the  mortgagor.  If  he  haa 
got  the  consent  of  the  mortgagor  or  has 
given  him  notice  in  which  he  acquiesces, 
be  may  be  allowed  for  money  laid  out  in 
increasing  the  value  of  the  property,  but 
he  is  not  justified  in  increasing  the  value 
of  the  estate  by  improvements  so  as  to 
cripple  the  mortgagor's  power  of  re- 
demption.   Ibid, 

8.  Mortgagee  in  possession,  claiming  upon 
a  bill  for  redemption,  to  be  allowed  for 
substantial  repairs  and  lasting  improve- 
ment, but  adducing  no  proof  of  any  such 
expenditure,  held  not  entitled  to  any  in- 
quiry on  the  subject.    Ibid. 

9.  After  foreclosure,  the  mortgagee  fairly 
sold  the  estate  for  less  than  what  was  due 
to  biro.  Held,  that  he  could  not  afterwards 
recover  from  the  mortgagor,  upon  hia 
collateral  personal  securities,  the  amount 
still  remaining  unpaid.  Lockkart  v. 
Hardy.  vol.  9,  p.  849 

10.  Where  a  debt  is  secured  by  mortgage, 
covenant,  and  bond,  the  mortgagee  may 
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furtue  all  his  remedies  at  the  same  time, 
f  he  obtain  full  payment  on  the  bond  or 
covenant,  the  mortgagor  becomes  entitled 
to  the  estate,  but  if  he  obtain  part  pay- 
ment only,  he  may  go  on  with  his  fore- 
closure suit  and  foreclose  with  the  re- 
mainder. On  the  other  hand,  if  he 
forecloses  first,  and  the  value  of  the 
vstate  proves  insufficient  to  satisfy  the 
debt,  he  may,  while  the  mortgaged  estate 
remains  in  his  power,  sue  on  the  bond  or 
covenant,  but  he  thereby  opens  the  fore- 
closure, and  the  mortgagor  may  there- 
upon redeem.    Loekhart  v.  Hardy, 

vol.  9,  p.  349 

1 1.  A  mortgagee  in  possession  of  part,  and 
allowing  the  mor^agor  to  retain  posses- 
sion  of  the  rest,  is  not,  at  the  suit  of  a 
subsequent  incumbrancer,  to  be  charged, 
constructively,  as  in  possession  of  the 
whole.     Soar,  v.  Dalhy.       vol.  16,  p.  166 

12.  Where  a  mortgagee  receives  rents  after 
the  account  has  been  taken,  he  must  ac- 
count, on  affidavit,  for  the  amount.  Oxen- 
ham  V.  EUit,  vol  18,  p.  593 

13.  After  the  amount  due  to  a  mortgagee 
had  been  ascertained  and  paid,  the  mort- 

•  gagee  was  held  entitled  to  some  allow- 
ance for  crops,  manure,  fire,  for  which 
he  remained  liable  to  pay  to  an  outgoing 
tenant  of  the  mortgaged  property.    IMd, 

14.  No  account  of  bygone  rents  will  be  di- 
rected against  a  mortgagor  in  possession, 
nor  against  his  agent,  nor  against  a  per- 
son claiming  under  his  voluntary  re vo- 
cable  deed.  Heh  v.  Lord  BexUy ;  WhiU 
Jleldv,  Bowyeri  Whi^ld  ^,  Knight. 

vol.  20,  p.  127 

16.  In  a  suit  by  a  mortgagor  for  redemption, 
a  decree  was  made  for  an  account  with 
annual  rests.  The  Plaintiff  died  and  the 
suit  was  abandoned;  after  which,  the 
mortgagee  instituted  a  suit  for  foreclo- 
sure. Held,  that  the  decree  must  be  the 
same  and  with  annual  rests.  Mwrit  v. 
hlip*  vol.  20.  p.  664 

16.^  Liability  of  a  mortgagee  who  gives  no- 
tice to  the  tenants  to  pay  him  their  rents, 
but  does  not  take  possession,  whereby  a 
loss  is  occasioned.     U€al€9  v.  ht Murray, 

vol.  23,  p.  401 

17.  Interest  was  paid  on  a  mortgage  of 
360/.  from  1829  Co  1852,  but  the  Court, 
in  1867,  decided,  that  110/.  of  the  360/. 
was  not  well  charged  on  the  property. 
Held,  in  taking  the  accounU,  that  the 
interest,  thus  paid  for  twenty-three  years 
on  the  110/.,  ought  not  to  be  treated  as 
payments  in  dischaiige  of  the  capital  of 
the  remaining  2601.  Blandy  v.  KimUr. 
(No.  2.)  vol.26,  p.  637 

18.  A.  B,  agreed  to  become  the  purchaser 
of  some  leasehold  property  which  was 
subject  to  mortgages.  He  entered  into 
possession,  and  after  the  contract  had 
been  put  an  end  to,  he  obtained  a  trans- 
fer, or  the  mortgages,  having  all  along 


continued  in  possession.  Held,  that  al- 
though the  circumstances  would  have 
justified  the  mortgagees  in  taking  pos- 
session, still  that  A,  B.  was  not  enutled 
to  stand  in  the  same  position,  and  he 
was  directed  to  account  as  mortgagee  in 
possession  with  annual  rests  from  the 
date  of  the  transfer  to  him  of  the  mort- 
gages.   Patch  V.  Wilde.       vol.  30,  p.  99 

19.  Where  a  mortgaged  estate  is  of  an  in- 
sufficient  value  to  pay  the  mortgage,  a 
mortgagee,  on  entering  into  possession, 
may  open  mines  and  cut  timber,  and  he 
will  be  charged  only  with  the  net  profits. 
But  where  the  estate  is  sufficient,  a  mort- 
gagee in  possession  has  no  such  right, 
and  if  he  opens  and  works  mines,  he  will 
be  charged  with  the  gross  receipts,  and 
will  be  disallpwed  the  expenses  of  work- 
ing.    MilUtt  V.  lianey.       vol.  31,  p.  470 

20.  Where  the  liability  of  a  mortgagee  in 
possession  to  account  without  annual 
rests  once  begins,  it  continues  until 
changed  by  some  further  agreement 
come  to  between  the  mortgagor  and 
mortgagee.  SehoUfield  v.  Loekwood,  (No. 
8.)  vol.  82,  p.  489 

21.  An  intended  mortgagor  agreed  to  pay 
the  reasonable  costs  of  the  mortgagee'a 
solicitor,  if  the  matter  went  off.  Held, 
that  this  did  not  include  the  expenses  of 
withdrawing  the  money  from  a  banker's 
and  of  remitting  it  to  Londim  for  pay- 
ment.    Re  Blakeeley  and  Beewiek. 

vol.  32,  p.  379 

22.  A  mortgagee  in  possession  of  a  busi- 
ness is  accountable  not  only  for  what 
he  has  received,  but  for  what  he  might 
or  ought  to  have  received.  Chaplin  v. 
Young.    (No.  1.)  vol.  33.  p. 830 

23.  As  to  the  rights  and  remedies  of  a 
mortgagee  of  a  share  in  a  colliery  part- 
nership.   Redmayne  v.  Potter, 

vol.  36,  p.  629 

24.  The  mortgagee  of  a  share  in  a  colliery 
partnership  is  entitled  to  a  decree  for  fore- 
closure, but  he  is  not  entitled  to  any  ac- 
count of  the  property  paid  or  distributed 
to  shareholders  or  partners  liefore  he  filed 
his  bilK  nor- is  he  entitled  to  contest  or 
call  the  shareholders  to  account  for  their 
previous  management  of  the  colliery ;  but 
he  is  entitled  to  say,  that  no  extra  burden 
shall  be  thrown  on  his  shares  which  is  not 
in  accordance  with  some  contract  or  agree- 
ment in  force  at  the  date  of  the  mort- 
gage.   Ibid. 

26.  A  mortgagee  out  of  possession  called 
on  the  tenant  for  his  rent,  who  said  he 
had  laid  it  out  in  repairs.  The  mortga- 
gee acquiesced  in  this ;  but  there  was  no 
evidence  of  the  tenant's  accepting  the 
mortgagee  as  his  landlord  or  or  anything 
.like  an  attornment.  Held,  that  there 
was  not  an  entering  into  possession  or 
into  the  receipt  of  the  rent  by  the  mort- 
gagee.   Ward  V.  Caritar,   voL  36,  p.  17 1 
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MORTGAGOR  AND  MORTGAGEE 
(COSTS). 

[&e Costs  of  Administration.] 

1.  A  mortgagee  of  estates  on  which  the 
incamhranccs  were  numerous  and  of  a 
complicated  nature,  filed  a  bill  for  fore- 
closure and  redemption,  and,  by  consent, 
the  estate  was  told.  Held,  that  the  costs 
of  sale  oqgfat  not  to  be  paid,  in  the  first 
place,  out  of  the  general  fund,  but  that 
the  money  arising  from  the  sale  of  each 
separately  incumbered  estate  ought  to 
be  treated  in  the  same  manner  as  the 
estate  itself  would  have  been,  and  that 
the  mortgagees  ought  to  be  paid  their 
principal,  interest,  and  costs,  according  to 
their  respective  priorities.  IVild  v.  Lock- 
kari,  voL  10,  p.  320 

2.  A  mortgagee  filed  a  bill  of  foreclosure, 
and,  pending  the  suit,  transferred  the 
mortgage  to  J,  B.,  who  transferred  it  to 
C.  D.  Held,  that  the  txira  costs  thus 
occasioned  were  not  to  be  charged  against 
the  mortgagor.    Cole9  v.  Forrtit, 

vol.  10,  p.  562 

3.  Pending  a  suit,  by  a  first  mortgsgee  to 
foreclose,  the  Plaintiff* obtained  a  transfer 
from  the  second  mortgagee.  Held,  that 
the  costs  occasioned  were  chargeable 
against  the  estate.    /6id. 

4.  A  mortgagee  had  been  in  possession. 
She  transferred  the  whole  of  her  interest, 
and  afterwards  became  insolvent.  Her 
assignees  were  made  Defendants  to  a  bill 
of  foreclosure.  Held,  that  their  costs 
ought  not  to  be  charged  on  the  mort- 
gaged estate,  but  on  the  Plainti£     Ihid. 

3.  A  testator  empowered  his  trustees  to 
chsrge  his  estates  for  certain  purposes, 
and  be  devised  it  on  trusts  for  A,  and  B. 
The  charge  was  raised,  and  became  vested 
in  A. 9  who  filed  a  bill  to  raise  the  charge, 
and  to  ascertain  the  rights  of  the  parties 
in  the  surplus.  Held,  that  A.*%  costs  of 
suit  had  priority  over  those  of  B.  How- 
ard V.  /ViiKf.  vol.  18,  p.  72 

6.  Where  a  mortgagee,  instead  of  simply 
filing  a  bill  to  enforce  his  securities,  in- 
stitutes or  adopts  a  suit  for  a  general  ad- 
ministration, and  the  estate  proves  defi- 
cient, the  costs  of  the  suit  are  to  be  paid, 
in  the  first  instance,  out  of  the  esute. 
Armtinmg  v.  Sicrer.  vol.  14,  p.  &^& 

7.  In  an  administration  suit,  all  proper  and 
necessary  parties  have  their  costs  prior 
to  the  administration  of  the  fund.  But 
in  suits  by  mortgagees  to  ascertain  pri- 
orities upon  an  estate,  or  upon  a  fund 
produced  by  it,  after  the  proper  cosu  of 
the  Plaintiff  are  paid,  the  costs  of  the 
ether  incumbrancers  are  added  to  their 
securities,  and  paid  in  the  order  of  their 
prioriaes*  F«rd  v.  The  Earl  of  Chetler- 
JUtd.  .vol.  21,  p.  426 

8.  In  a  suit  for  redemption  a  mortgagee  is 
entitled  to  his  oosts^  if  it  be  found  that 


anything  was  due  to  him  at  the  filing  of 
the  bill,  although  the  accounta  be  di- 
rected to  be  taken  against  him  with  an- 
nual rests.    Barlow  v.  Oaint, 

vol.  23.  p.  244 

9.  Where  on  a  bill  for  redemption  nothing 
.  is  found  due  to  the  mortgagee,  he  must 

psv  the  costs  of  the  suit.    /MdL 

10.  A  mortgagor  obtained  a  decree  for  re- 
demption, but  did  not  prosecute  it,  and 
died.  The  mortgagee  then  instituted  a 
second  suit  against  the  representative 
of  the  mortgagor  for  foreclosure,  and  a 
similar  decree  was  made.  It  was  found, 
that  a  balance  was  due  to  the  mortgagee 
at  the  institution  of  the  first  suit,  but 
none  at  the  second.  The  mortgagee 
obtained  his  costs  of  the  first  suit,  but 
was  ordered  to  pay  those  of  the  second. 
Ilnd. 


MORTMAIN. 
[&e  Charitable  Bequest*  Cbaritt.] 

1.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  upon  trust  with  all 
convenient  speed  to  convert  into  money ; 
and  he  directed  them,  at  the  end  of  twelve 
months  after  his  decease,  to  invest  the 
sum  of  6001.  out  of  his  pertonal  §9taie, 
in  trust  for  a  charity ;  he  also  directed 
them,  at  the  end  of  twelve  months  after 
his  decease  {all  kii  property  being  per^ 
eontU),  to  lay  out  the  residue  for  other 
charities.  The  realty  was  sold.  Held, 
that  the  600f.  was  not  payable  out  of 
pure  personalty,  but  out  of  the  mixed 
fund :  and  that  this  gift  and  the  gift  of 
the  residue  were  rendered  void  by  the 
Mortmain  Act,  in  the  proportion  which 
the  realty  bore  to  the  personalty.  Held 
also,  that  the  realty  was  not  converted  to 
all  intents,  so  as  to  entitle  the  next  of 
kin  to  the  fund  released,  in  consequence 
of  the  invalidity  of  the  real  estate  to 
charity.    /o*s«ofi  v.  Woodo. 

vol.  2,  p.  409 

2.  The  Court  will  not  marshal  assets  for 
the  purpose  of  giving  effect  to  charity 
legacies.  The  Philanthropie  SoeUty  v. 
Kemp,  vol.  4,  p.  681 

8.  A  testatrix  bequeathed  legacies  to  cha- 
rities and  to  individuals,  and  she  directed 
her  charity  legacies  to  be  paid  **  out  of 
her  ready  money,  and  the  proceeds  of  the 
sale  of  her  funded  property,  personal 
chattels  and  effects,  and  not  from  the 
proceeds  or  by  sale  of  her  leasehold  or 
real  estates;''  and  she  charged  her  lease- 
hold estates,  in  addition,  with  the  pay- 
ment of  her  debts,  ftineral  and  testamen- 
tary expenses,  and  legacies  not  given  to 
charities.  The  pure  personalty  was  in- 
sufficient to  pay  the  debts,  &c.,  and  all 
the   legacies.      Held,  that  the  charity 
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legacies  failed  in  the  proportion  of  the 
mixed  personalty  to  the  pure  personalty. 
The  PhiUnUhrapie  Society  ▼.  Kemp. 

vol.  4,  p.  681 

^  Policies  of  assurance  by  which  the  di- 
rectors engage  "  to  pay  out  of  the  funds," 
or  "that  the  funds  i^all  be  liable/'  or 
"  that  a  share  of  the  funds  shall  be  paid," 
are  not  so  connected  with  land,  as,  under 
the  Mortmain  Act,  to  render  invalid  a 
gift  of  them  to  charity,  although  the 
assets  of  the  assurance  companies  consist 
partly  of  real  estate.  March  v.  The 
Atternep'Oeneral,  vol.  5,  p.  43S 

6.  The  rule  is  the  same,  although  by  the 
policy,  sealed  with  the  corporate  seal  of 
the  company,  the  assured  becomes  a 
member.    Ibid, 

6.  Bequest  of  chatteb  real  to  trustees  to 
erect  such  monument  as  they  should 
think  fit,  and  build  an  organ  gallery. 
The  first  object  was  valid,  the  second 
invalid  under  the  Statute  of  Mortmain. 
Held,  that  the  trustees  were  wrong  in 
applying  the  whole  to  the  first  object, 
and  an  inquiry  was  directed  to  apportion 
the  ffjih.    Adnam  v.  Cole,     vol.  6,  p.  853 

7.  A  simple  declaration  that  charity  lega- 
cies are  to  be  paid  out  of  pure  personiuty 
will  not  give  to  such  legacies  a  priority 
upon  the  pure  personalty  over  other 
legacies  and  charges;  nor  exempt  any 
part  of  the  estate,  from  the  ordinary  rules 
of  applying  find  distributing  the  assets. 
Siurge  V.  DimtdaU,  vol.  6,  p.  462 

8.  A  testatrix  created  a  mixed  ftind  of 
realty  and  personalty  for  payment  of  her 
debts  and  legacies,  but  she  directed  the 
charity  legacies  to  be  paid  out  of  pure 
personalty.  She  afterwards  directed  her 
trustees  to  set  apart  a  sum  of  stock  suf- 
ficient  to  provide  for  a  number  of  an- 
nuities, and  as  the  annuitants  died,  the 
stock  let  loose  was  to  be  applied  in  pay- 
ment of  the  charity  legacies.  Semble, 
that  the  direction  alone  was  not  of  itself 
sufficient  to  exempt  the  charity  legacies 
from  being  payable  out  of  the  realty,  in 
the  proportion  of  the  realty  to  the  per- 
sonalty, but  held  that  tlie  second  part 
created  a  demonstrative  fund  of  pure 
personalty,  out  of  which  the  charity 
legacies  were  to  be  paid.    Ibid, 

9.  Personalty  directed  to  be  laid  out  in 
land,  to  be  held  in  trust  for  J,  for  life, 
with  a  gift  over,  upon  a  breach  of  a  con- 
dition, to  a  chanty.  Held,  that  the 
charity  could  not  take.  Ridgway  v.  Wood- 
house,  vol.  7»  p.  437 

10.  Shares  in  gas  light  and  in  a  dock  com- 
pany, which  possessed  real  estate  for  the 
purposes  of  their  undertaking.  Held, 
not  within  the  Sutute  of  Mortmain. 
Sparling  v.  Parker.  vol.  9,  p.  460 

11.  Canal  shares,  which,  by  act  of  parlia- 
ment, were  declared  to  be  personal 
estate,  and  transmissible  as  such.    Held, 


by  Sir  Jofm  Leach,  to  be  within  the  Mort- 
main  Act.     Tomlintom  v.  Tomtinson. 

vol.  9,  p.  469 

12.  Bequest  of  2,000<  to  trustees,  to  apply 
8002.  in  building  six  almshouses,  and  to 
pay  the  income  of  the  residue  to  the  six 
almsmen  therein  residing.  Held,  that 
the  whole  was  void.    Smith  v.  Oliver. 

vol.  11,  n.  481 

18.  Dock  and  canal  shares,  snd  bonds  se- 
cured by  an  assignment  of  the  rates. 
Held,  not  an  '*  interest"  in  land,  within 
the  Statute  of  Mortmain.  Walker  v. 
Milne.  j  vol.  11,  p.  607 

14.  A  charitablo  bequest  to  lay  out  money 
in  the  erection  of  buildings,  without 
more,  pre-supposes  that  a  portion  of  the 
bequest  must  be  applied  in  the  purchase 
of  land  for  that  purpose ;  and  is  void 
under  the  Statute  of  Mortmain.  TVys 
V.  The  Corporaton  of  Oloueeeier. 

vol.  14,  p.  173 

16.  A  bequest  to  lay  out  money  in  the 
erection  or  repair  of  buildings  upon  lands 
already  in  mortmain  is  a  valid  and  effec- 
tual bequest.    Ibid. 

16.  The  rule  is,  as  stated  in  The  Attorney' 
General  v.  Daviet  (9  Fes.  644),  '*that, 
unless  the  testator  distinctly  points  to 
some  laud  already  in  mortmain,  the  Court 
will  understand  him  to  mean  that  an  in- 
terest in  land  is  to  be  purchased,  and  the 
gift  is  not  good."     Ibid. 

17.  Bequest  of  money  which,  in  the  event 
of  land  being  given  for  the  purpose  to 
the  corporation  of  Glotieesier,  was  to  be 
laid  out  upon  it  for  a  charity,  with  a  gift 
over,  if  no  land  were  **  granted  and  con- 
veyed for  that  purpose  within"  ten  years 
after  the  testator's  decease.  Land  was 
conveyed  a  few  days  before  the  expira- 
tion of  the  ten  years,  but  the  deed  was 
not  enrolled  until  five  days  after  the  ex- 
piration. Held,  first,  that,  although  the 
enrolment  and  the  twelve  months  (during 
which  it  was  necessary  the  grantor  should 
survive  to  give  the  grant  validity)  both 
took  place  after  the  ten  years  ;  still  that 
the  grant  must  be  considered  valid  as  from 
its  date.  Held,  secondly,  that  whether 
the  grantor  could  afterwarda  defieat  the 
voluntary  grant  or  not  by  a  conveyance 
to  a  purchaser  for  valuable  consideration, 
did  not  affect  the  question.    Ibid, 

18.  A  bequest  of  money  to  be  expended  in 
the  erection  or  repair  of  buildings  is 
void,  unless  the  testator  expressly  states 
in  his  will  his  intention  that  the  money 
ia  to  be  expended  on  some  land  already 
in  mortmam.    Ibid, 

19.  Real  estate  in  Nete  South  Wale$  is  not 
within  the  Statute  of  Mortmain.  Whieker 
V.  Hume.  vol.  14,  p.  609 

20.  Gift  of  stock  "  for  the  establishment  of 
a  charity  school,"  held  void.    Re  Ckmey, 

vol.  16,  p.  296 

21 .  A  bequest  of  stock,  to  be  appliea  **  for 
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the  benefit  and  ornament*'  of  the  town 
of  F^  is  not  Toid  under  the  Statute  of 
Mortmain.  The  Mayor,  ^e,  of  Faioer' 
ikam  V.  Ryder,  vol.  18,  p.  318 

22.  Totmi  FUldt  Improvement  Bonds  held 
not  within  the  Statute  of  Mortmain. 
Bunting 'w,  MarrioU,  vol.  19,  p.  163 

23.  Whether  a  covenant  to  pay  to  trustees 
a  sum  of  money,  in  trust  for  a  charity,  is 
▼slid,  or  void  as  a  device  to  defeat  the 
Statute  of  Mortmain,  where  it  must  be 
satisfied  out  of  chattels  real,  qu^gre. 
AUatander  v.  Bramt.  vol.  19,  p.  486 

24.  The  Court  directed  the  parties  to  try 
its  validity  by  an  action  at  law.     Ibid. 

25.  After  the  passing  of  the  Mortmain 
Act  ( 1786 )  lands  were  devised  to  trustees 
for  a  charity.  The  rents  were  so  applied 
by  the  trustees  and  their  heirs  down  to 
the  present  time.  On  an  information 
against  the  heir  to  correct  abuses,  he  set 
up  the  invalidity  of  the  devise,  but  the 
Court  held,  that  the  onm  of  proving  no 
other  mode  had  been  adopted  to  make 
the  charity  valid  was  on  him,  and  that 
every  presumption  would  be  made  in 
support  of  its  validity.  AUomey^General 
y.Moor.  vol.  20,  p.  119 

26.  The  shares  of  an  incorporated  com- 
pany, where  the  substance  of  the  under- 
taking is  a  dealing  with  land,  are  within 
the  Statute  of  Mortmain,  unless  spe- 
cially exempted.     War9  v.  Camberlege. 

vol.  20,  p.  608 

27.  Bequest  of  shares  in  the  Orand  Junction 
WaterworkM  Company  to  a  charity,  held 
invalid*    Aitomey-Oenerai  v.  Moor. 

vol.  20,  p.  503 

28.  A  testatjor  demised  eight  acres  at  N,  to 
A,  and  be  directed,  that  if  any  person 
should,  within  twelve  months  firoih  his 
death,  give  a  suitable  piece  of  land  in 
N.f  as  the  site  of  almshouses,  his  exe- 
cutors should  pay  to  the  trustees  60,000/., 
to  be  devoted  to  the  purposes  of  the 
charity.  A.,  who  was  an  executor,  de- 
voted the  eight  acres  to  the  charity. 
Hdd,  that  the  bequest  of  the  money  was 
void,  aa  contrary  to  the  policy  of  the 
Mortmain  Act.  PhUpoH  v.  St.  George*  t 
HotfritaL  voL  21,  p.  134 

39.  A  testator,  in  case  any  person  shoold 
give  a  suitable  piece  of  land  for  alms- 
houses, gave  a  sum  of  money  to  be  de- 
voted to  die  charity,  with  a  gift  over  of 
die  fund  if  no  such  piece  of  land  should 
be  provided  or  the  scheme  should  not 
be  approved  of  by  his  trustees.  The 
land  was  provided,  and  no  difficulty  in- 
terposed as  to  the  scheme,  but  the  gift  of 
the  money  was  held  void  as  'Contrarv  to 
the  policy  of  the  Mortmain  Act.  Held, 
that  the  gift  over  did  not  take  effect. 
/Md. 

30.  A  tesUtor  gave  8,0002.  to  hia  trustees, 
upon  trust,  in  ease  at  his  death,  or  within 
twenty-one  years  thereafter,  his  object 


could  be  legally  carried  into  effect,  by  an 
act  passed  or  to  be  passed,  to  apply  it  for 
providing  a  site  for  erecting  a  church  at 
B.,  in  the  parish  of  W.,  with  proper 
schools  attached,  and  for  the  endowment 
of  the  church.  Though  a  separate  dis- 
trict had  not  yet  been  created  under  the 
6  &  7  Fiet.  c.  87,  it  was  held,  that  the 
bequest  was  not  void  under  the  Mort- 
main Act,  and  that  the  Ecclesiastical 
Commissioners  would  become  entitled  to 
the  legacy,  if,  within  the  stated  period, 
such  a  district .  should  be  constituted 
under  the  provisions  of  the  statute. 
Baldwin  v.  Baldwin.     (No.  2.) 

vol.  22,  p.  419 

31.  Bequest  of  money  to  a  society  estab- 
lished for*  assisting  the  owners  of  im- 
propriate tithes,  by  money  payments,  to 
restore  them  to  spiritual  purposes,  is 
void  under  the  Statute  of  Mortmain, 
and  is  not  rendered  valid  by  the  18  ft  14 
Fiet.  c.  94,  s.  23.  Denton  v.  Lord  John 
Mannere,  vol.  25,  p.  38 

32.  A  bequest  to  "  establish  a  school  for 
educating  the  poor  children"  of  a  parish 
is  not  void  under  the  Statute  of  Mort- 
main.    Hartthome  ▼•  NiehoUon. 

voL  26,  p.  58 

33.  Bequest  to  a  charity  of  shares  in  the 
Rhymney  Iron  Company^  which  manufac- 
tured iron  obtained  from  its  own  estates. 

Held,  void  under  the  Statute  of  Mort- 
main. Morris  v.  Glynn,  vol.  27,  p.  218 
84.  The  question  whether  the  shares  in  a 
company  can  be  bequeathed  to  a  charity 
depends  on  whether  the  substantial  ob- 
ject of  the  company  is  or  is  not  a  dealing 
with  land,  and  whether  the  land  held  by 
it  is  or  is  not  merelv  ancillary  to  a  trad- 
ing independent  of  land.    Ibid. 

35.  A.,  in  consideration  of  800/.  paid  by  A., 
granted  a  rent-charge  to  trustees,  in  trust 
to  pay  it  to  the  vicar  of  C,  in  lieu  of  his 
small  tithes ;  but  if,  at  any  time,  the  vicar 
should  insist  on  taking  the  tithes,  then  in 
trust  for  the  poor.  The  deed  was  duly 
inrolled.  An  objection,  that  the  deed  was 
invalid  as  a  parchase'from  the  vicar,  and 
void  as  not  being  made  to  take  effect  in 
possession,  as  regarded  the  charitable 
foundadon  in  favour  of  the  poor,  was 
overruled.    Milbank  v.  Lambert. 

vol.  28,  p.  206 

36.  Bequest  to  a  charity  of  a  sum  of  money 
charged  on  the  tolls  of  a  harbour,  held 
void  under  the  Statute  of  Mortmain 
Ion  V.  Ashton.  vol.  28,  p.  879 

87.  Where  lands  are  already  in  mortmain 
under  a  conveyance  duly  inrolled,  no 
subsequent  deed,  conveying  such  lands 
to  another  charity,  requires  inrolment 
under  the  9  Geo.  2,  c.  36,  s.  2.  Ashton  v. 
Jonet.  vol.  28,  p.  460 

88.  A.  devised  a  leasehold  to  his  widow  for 
life,  and  after  her  death,  to  trustees  to 
sell  and  divide  the  produce  amongst  B. 
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and  others.  B.  died  in  the  lifetime  of 
the  widow  ;  having  hequeathed  his  resi- 
due  to  charities-  Whether  the  bequest 
of  B.'s  interest  in  the  leasehold  was  Yoid 
under  the  Statute  of  Mortmain,  quere. 
But  the  certificate  having  found  it  to  be 
pure  personalty :  Held,  that  it  was  too 
late,  in  the  absence  of  a  motion  to  vary 
the  certificate,  to  raise  the  objection. 
Jipmall  V.  Boume,  voL  29,  p.  462 

39.  Arrears  of  interest  on  a  mortgage  of 
real  estate  are  within  the  Statute  of 
Mortmain  and  cannot  be  bequeathed  to 
a  charity.    Aiexantier  v,  Brame.  {'So,  2.) 

vol.  SO,  p.  loS 

40.  Debts  due  on  bond,  accompanied  with 
a  deposit  of  title«deeds  of  real  estate, 
and  an  agreement  to  execute  a  legal 
mortgage  when  re<|utred,  are  within  the 
Statute  of  Mortmain.     Ibid, 

41.  Debentures  of  the  commissioners  of  a 
dock  made  under  an  Act  of  Parliament, 
and  in  the  form  of  an  assignment  of 
**  the  duties  arising  by  virtue  of  the  act.*' 
Held,  within  the  Mortmain  Act    Ibid. 

42.  Charitable  bequest  of  6,000/.,  to  be  ap- 
plied in  **  esublishing,  endowing,  main- 
taining or  supporting  almshouses"  to  be 
situate  at  S.,  followed  by  a  direction  that 
the  trustees  should  have  regard  to  the 
application  thereof  being  consistent  with 
the  laws  in  force.  Held,  not  obnoxious 
to  the  provisions  of  the  Statute  of  Mort- 
main, and  therefore  valid.  Dent  v.  AlU 
ertfi,  vol.  80,  p.  835 

43.  Charitoble  bequest  of  2,000/.,  for  *<  es- 
tablishing, endowing,  maintaining,  con- 
tinuing and  keeping  up*'  a  school  at  S. 
"or  otherwise  for  school  purposes." 
Held,  valid  by  reason  of  the  alternative, 
authorizing  its  application  "for  school 
purposes."     Ibid. 

44.  A  testator  directed  his  trustees  to  in- 
vest his  personal  estate  upon  '*  real  secu- 
rities," with  full  power  *'  to  change  the 
securities  or  funds,"  and  he  bequeathed 
a  part  to  charity.  Held,  that  the  discre- 
tion as  to  the  mode  of  investment  ren- 
dered the  charitable  gift  valid.  Orakam 
V.  PtUemotter,  vol.  31,  p.  80 

46.  Trustees  bad  a  discretionary  power  of 
investing  a  residue  either  on  government 
or  "  real  securities,*'  and  to  idter  or  vary 
the  investment.  A.  B,,  who,  subject  to 
a  prior  life  estate,  was  absolutely  entitled, 
p;ave  the  fund  to  charity,  both  by  deed  not 
inroUed  and  by  her  will,  and  she  died  in 
the  life  of  the  tenant  for  life.  The  fund 
had  always  been  invested  in  the  public 
funds.  Held,  that,  notwithstanding  the 
Mortmain  Act,  the  gift  to  the  charities 
was  valid.    Re  Beauwtomt't  Tnutg. 

vol.  32,  p  191 

46.  A  bequest  of  a  legacy  for  the  enlarge- 
ment  of  a  parish  church  is  not  void 
under  the  Statute  of  Mortmain.  Rt 
Hawkin'i  Tnuis,  vol.  83,  p.  670 


47.  A  man  granted  to  his  sister  a  lease  of 
lands  at  a  peppercorn  rent  for  twenty 
years,  determinable  at  their  deaths. 
Three  months  afterwards  he  granted 
the  hereditaments  to  charitable  uses* 
subject  to  the  lease.  Held,  that  this 
gift  to  charity  was  an  evasion  of  the 
Statute  of  Mortmain  and  void.  fViek* 
ttam  V.  The  Marqtiess  of  Baih. 

vol.  85,  p.  59 

48.  A  testator  directed  his  executors  to 
apply  600/.  in  getting  an  act  of  parlia- 
ment to  confirm  an  invalid  disposition 
made  by  him  of  real  estate  to  a  charity. 
H  eld,  that  this  imposed  no  duty  or  obli- 
gation on  the  executors.    Ibid. 

49.  A  grant  of  land  to  charitable  uses  was 
attested  by  one  witness  only,  but  two 
other  persons  who  executed  the  deed 
were  present.  Held,  that  tbia  was  not  a 
sufficient  compliance  with  the  require- 
ments of  the  Statute  of  Mortmain.  Ibid, 

MOTION. 

[See  Abandoned  Motion,  Dismissal, 
Motion  (Costs  op).  Motion  for  De- 
cree,  Payment    into    Court,  Pat-. 

MENT    OUT    OF  CoURT,   StATINO    PrO* 
CEBDINOS.] 

1.  Notice  of  motion  was  given  for  the  pay- 
ment of  money  into  court,  but  the  notice 
did  not  proceed  to  state  that  an  applica- 
tion would  be  made  for  its  investment; 
one  of  the  parties  did  not  appear  on  the 
motion.  Held,  that  no  order  for  invest- 
ment of  the  fiind  could  be  made.  Ao6i»- 
§on  V.  Wood,  voL  1,  p.  206 

2.  The  proper  mode  of  obtaining  money 
out  of  court  is  by  petition :  but  the  rights 
of  the  parties  having  been  ascertained 
by  arbitration,  and  no  decree  having 
been  made,  the  Court  in  this  case  or- 
dered payment  of  money  out  of  Court 
upon  motion.     Olioer  v.  Burt. 

vol.  1,  p.  688 

3.  Where  a  Defendant  admits  by  his  answer 
the  possession  of  documents,  and  a  ba- 
1  .nee  of  money,  it  is  irregular  to  move  for 
the  production  of  the  former,  and  pay- 
ment into  Court  of  the  latter,  by  two 
separate  motions.  They  ought  to  be  in- 
cluded in  one.  In  this  case  the  Court 
ordered  the  Plaintiff  to  pay  the  extra 
costs  occasioned  by  this  irregular  pro- 
ceeding.  Hawke  v.  Kemp,    vol.  3,  p.  288 

4.  Notice  of  motion  given  en  beko^  ef  « 
relator  in  an  information,  held  irregular  i 
it  should  be  on  behalf  of  the  Attomey- 
Genersl.  7*he  Attomeff^Qeneral  v.  Wrights 

vol.  3,  p.  447 
6.  On  a  motion  to  discharge  an  alleged 
irregular  order,  no  parties  can  be  beard 
in  support  of  the  application  but  those 
who  have  joined  in  the  notice  of  motion 
to  discharge  it.    Stmbbt  v.  Sargon* 

V(M.  8,  p.  408 
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6.  Motion  by  purchaser  under  the  Coort» 
fiir  a  reference  to  inquire  whether  it 
would  benefit  the  parties  that  the  con- 
tract should  be  rescinded,  on  the  ground 
that  the  executor  had  stated  he  was 
unable  to  comply  with  the  conditiona. 
Held,  irregular.    Stubbt  ▼•  Sargtnu 

vol.  4,  p.  90 

7.  A  party  obtained  an  order  on  motion, 
the  other  side  not  appearing,  but  the 
service  of  the  notice  or  motion,  though 
regular,  was  supported  by  an  imperfect 
affidavit.  Held,  that  he  could  not  sub- 
sequently verify  the  service,  and  that  a 
new  notice  of  motion  must  be  given. 
BarUm  v.  Chamber ».  vol.  4,  p.  547 

8.  A  motion  being  made  for  an  injuuction, 
it  stood  over  with  liberty  to  the  Plaintiff 
to  bring  an  action  to  establish  his  right 
The  Plaintiff  neglecting  to  proceed 
therein,  the  motion  was  refused  with 
cosU.    ^«n^v*  TrueJUt.        vol.  6,  p.  418 

9.  A  Plaintiff  cannot  before  appearance 
serve  a  notice  of  motion  on  the  Defend- 
ant, without  first  obtaining  the  special 
leave  of  the  Court,  and  the  notice  of  mo- 
tion should  state  that  such  leave  has  been 
given.    Jacklin  v.  IVilkint.    vol.  6,  p.  607 

10.  A  motion  for  an  injunction  to  restrain 
a  contingent  nuisance  was  refused.  Held, 
by  the  Lord  Chancellor,  that  the  motion 
ought  to  be  refused  with  costs,  and  not 
stand  over.    Haknet  v.  Taylor. 

vol.  10,  p.  76 

11.  An  order  absolute  to  confirm  the  blas- 
ter's report  of  best  purchaser  ought  to 
be  obtained  on  a  seal  day.  RoherUon  v. 
Skelton.     ^  vol.  10,  p.  197 

12.  One  notice  of  motion  to  confirm  the 
Master's  report  of  best  purchaser,  and  to 
pay  the  purchase- money  into  Court,  is 
irregular.     D^ffield  v.  Eltbet. 

vol.  13,  p.  85 

13.  Decree  made  on  motion  allowed  to  be 
varied  on  motion  and  without  petition  of 
appeal.  Hughes  v.  Jonei,      vol.  26,  p.  24 

MOTION  (APPEARANCE). 

After  considerable  delay  iii  the  prosecution 
of  a  suit,  the  solicitor  of  a  deceased 
party  was  served  with  a  notice  of  motion. 
Held,  that  his  duty  to  the  Court  rendered 
it  proper  for  htm  to  appear  on  the  motion. 
ChaUe  V.  Gwynne,  vol.  9,  p.  819 

MOTION  (COSTS). 

1 .  Where  a  notice  of  motion  embraces  two 
objects,  and  the  principal  one  fails,  the 
part^  moving  must  pay  the  costs  of  the 
niotion.     Siureh  v.  Young,    vol.  5,  p.  557 

2.  Where  the  right  of  a  parhr  to  an  order 
for  which  he  has  given  notice  of  motion 
is  intercepted  by  a  step  taken  by  his  ad- 
versary, he  is  entitled  to  bis  costs ;  but  he 
•hould  not  bring  on  the  motion,  if  the 


costs  then  incurred  are  tendered.  Newtou 

V.  Rickettt.  vol.  1 1 ,  p.  1 64 

8.  A  motion  being  refused  with  costs,  the 

party  cannot  afterwards  renew  the  motion 
.  till  the  costs  have  been  paid.    OldJUld  v. 

Cobhett,  vol.  12,  p.  91 

4.  Costs  given,  though  not  asked  by  the 
notice  of  motion.    Butler  v.  Gardener. 

voL  12,  p.  525 

5.  Where  a  notice  of  motion  does  not  ask 
for  costs,  it  is  irregular,  where  the  Re- 
spondent does  not  appear,  to  take  an 
order  for  costs  upon  an  affidavit  for  ser- 
vice.    Prait  V.  Walker.      vol  19.  p.  261 

6.  Where  the  Defendant  to  a  bill  of  disco- 
very in  aid  of  proceedings  at  law  raises 
an  unsuccessful  opposition  to  a  motion 
for  an  injunction  to  stay  proceedings  at 
law,  he  will  be  ordered  to  pay  the  costs  of 
the  motion,  though  he  gets  the  general 
costs  of  the  suit.     Lovell  v.  QaUoway. 

vol.  19,  p.  648 

7.  Parties,  though  not  formally  served  with 
a  notice  of  motion,  yet  substantially 
made  Respondents,  held  entitled  to  their 
costs.     Shaw  V.  Forreei.      vol.  20,  p.  249 

8.  A  second  motion  for  the  same  object, 
which  had  previously  failed  with  costs, 
cannot  be  made  until  those  costs  have 
either  been  paid  or  been  secured  by  a 
payment  into  Court.    Burdell  v.  Hay. 

vol.  SB,  p.  189 

MOTION  FOR  DECREE. 

Where  a  motion  for  an  injunction  ta,  by 
arrangement,  turned  into  a  motion  for  a 
decree,  it  must  be  set  down  by  order  to 
save  the  month's  delay.  Green  v.  Low. 
(No.  1.)  vol.22,  p.  895 

MULTIFARIOUSNESS. 

1.  A  bill  to  restrain  commissioners  from 
paving  one  part  of  the  Plaintifi*'8  pro« 
perty  and  draining  another  is  not  multi- 
farious. Birley  v.  The  Constablet,  ^.  of 
Charlton.  vol.  8,  p.  499 

2.  The  Plaintiffs  appointed  A.,  B.  and  C. 
their  foreign  agents.  A.  retired,  and  the 
Plaintiffs  then  appointed  B.t  C  and  D. 
agents.  The  transactions  being  separate. 
Held,  that  a  bill  for  an  account  of  the  two 
agencies  waa  multifarious  as  regarded 
A.  t  but  semble,  if  the  dealings  had  not 
been  separate,  but  a  mere  continuation, 
the  decision  would  have  been  otherwise. 
Benson  v.  Hatfield.  vol.  5,  p.  546 

8.  There  were  two  railway  companies,  A. 
and  B.  A  shareholder  in  A.  filed  his  bill 
on  behalf,  <bc.  against  the  companies  A. 
and  B.  and  the  directors  of  the  two  com- 
panies, complaining,  first,  that  the  direc- 
tors of  A.  had  illegally  invested  the  funds 
in  shares  in  B. ;  and,  secondly,  of  a  se- 
parate transaction,  whereby  the  capital 
of  A.  had  been  advanced  to  B.  upon  an 
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arrangement  not  anthorued,  and  pnying 
for  relief  against  the  several  directors. 
Held,  that  the  bill  was  multifarious. 
Salemmt  ▼.  Laing.  vol.  12,  p.  839 

4.  Demurrer  for  multifariousness  overruled. 
Rump  V.  Greenkill.  vol.  20|  p  512 

5.  Where  a  demurrer  for  multifariousness 
is  on  the  record  the  defendant  may  de- 
mur ore  ienmt  for  want  of  equity*     Ilnd. 

6.  A  bill  to  protect  a  testator's  estate  until 
a  legal  personal  repesentative  has  been 
appointed,  and  also  to  administer  the 
estate,  is  multifarious.  It  should  be 
limited  to  the  first  object.  Overington  v. 
tVard.  vol.  84,  p.  175 

7.  The  Plaintiff  was  entitled  to  an  estate, 
subject  to  a  mortgage  created  by  his  an- 
cestor. He  instituted  a  suit  against  the 
mortgagee  and  the  representatives  of  his 
ancestor,  praying  to  have  the  mortgage 
paid  out  of  bii  assets  or  by  a  sale  of  the 
estate,  and  also  for  the  delivery  up  of  in- 
dependent securities  given  by  the  Plain- 
tiff to  the  Defendant.  Held,  that  the 
suit  was  multifarious,  and  a  demurrer  to 
it  was  allowed.   Hughet  v.  Cook. 

vol.  84,  p.  407 

8.  A  bill  by  one  of  the  next  of  kin  to  ad- 
minister the  estate  and  to  set  aside  a 
conveyance  by  him  of  part  of  it,  is  mul- 
tifarious. Bwek  v.Bomek.   vol.  85,  p.  648 

MUNICIPAL  CORPORATION  ACT. 

[Ste  CORPORATIOH.] 

"Whether  a  judgment  against  a  municipal 
corporation  operates  as  an  equitable 
mortgage  on  its  lands,  the  Municipal 
Corporation  Act  forbidding  a  mortgage, 
except  with  the  assent  of  the  lords  of  the 
treasury,  qtutre.  The  Mayor,  9fe,  qf  Bre- 
eon  V.  Sejfmour,  vol.  26,  p.  548 

NEPHEWS. 

[See Out  to  a  Class.] 

A  married  man  bequeathed  his  residue  to 
his  niece  and  all  his  other  nephews  and 
nieces  on  both  sides.  Held,  that  the 
nephews  and  nieces  of  his  wife  partici- 
pated in  the  bequest.  Froetey  v.  PhiU 
lips,  vol.  80,  p.  168 

NEW  CONTRACT. 

[See  Novation  op  Contract.] 

NEW  TRUSTEE. 

[See  Trustee,  Trustee  Act.] 

1.  The  executor  of  the  survivor  of  three 

.   trustees  declined  to  prove  his  wilL  Held, 

that  the  case  was  within  the  1  WiU,  c 

CO.     Ex  parte  Hugger  in  re  Merry* »  TrmeL 

vol.  1,  p.  98 
2'  A  mortgagee  was  resident  out  of  the 


jurisdiction.  Held,  that  the  caae  was 
not  within  the  1  fTUL  ^  c.  60,  the  4  &  5 
mu.  4,  c.  28,  or  the  1  ft  2  Vict.  c.  69. 
Green  v.  Holden.  .  vol.  I,  p.  207 

3.  Pending  an  information  filed  for  the 
purpose  of  having  new  trustees  of  a  cha- 
rity appointed  in  the  place  of  some  who 
were  dead,  the  surviving  trustees  took 
upon  themselves,  without  the  sanction  of 
the  Court,  to  appoint  new  trustees.  Held, 
that  though  this  was  neither  a  contempt 
nor  an  act  altogether  void,  yet  it  im- 
posed upon  the  trustees  the  necessity  of 
proving,  by  the  strictest  evidence,  and  at 
their  own  expense,  that  what  had  been 
done  was  perfectly  right  and  proper  ;  and 
the  case  not  appearing  altogether  clear* 
the  appointment  was  set  aside,  and  the 
trustees  were  ordered  personally  to  pay 
all  the  extra  costs  occasioned  by  dieir 
act.    Attorney^  General  v.  Ctaek, 

vol.  1,  p.  467 

4.  The  bankruptcy  of  a  trustee  is  a  saffi* 
cient  ground  for  his  removal  from  that 
office,  although  he  has  obtained  his  certi- 
ficate, and  the  trust  property  is  in  the 
hands  of  a  receiver.    Bainbrigge  v.  Blahr. 

vol.  1,  p.  495 

5.  A  petition  under  1 WUL  4,  c.  60,  to  obtain 
a  transfer  of  trust  stock  from  die  names 
of  the  surviving  trustees  into  the  joint- 
names  of  such  trustees  and  of  a  new 
trustee  duly  appointed,  is  properly  pre- 
sented by  such  new  trustee.     In  re  Law. 

vol.  4,  |i.  509 

6.  Trustees  appointed  by  the  Court  in  the 
place  of  others  whose  appointments  had 
failed  by  their  deaths  in  the  lifetime  of 
the  testator,  authorized  to  appoint  future 
trustees  in  the  manner  and  under  the 
circumstances  mentioned  in  the  wilL 
WhiU  V.  White.  vol.  5,  p.  221 

7.  The  executor  of  a  surviving  trustee  de- 
clined stating  whether  he  would  or  not 
prove  the  will,  and  neglected  for  thirty- 
one  days  after  notice  to  transfer  trust 
stock  standing  in  the  name  of  his  testator. 
Held,  that  he  was  a  trustee  within  the 
1  Will,  4,  c  60,  and  a  transfer  was  ordered 
to  new  trustees.    Coekell  v.  Pugh. 

vol.  6,  p.  298 

8.  Power  was  given  to  trustees  and  their 
successors  to  appoint  new  trustees.  The 
Court  being  called  on  to  appoint  new 
trustees,  declined  to  enable  such  new 
trustees  to  appoint  successors.  Hofder  v. 
Durbin.  vol.  11,  p.  594 

9.  The  practice  in  the  case  of  tVhite  v. 
White  (5  Beavan,  221)  will  not  now  be 
followed.     Jbid, 

10.  The  right  of  selecting  new  trustees  of 
a  parish  chanty  held  to  belong  to  the 
ratepayers  in  vestry,  and  not  to  the  sur- 
viving trustees.  Attorney-General  v. 
DaUon.  vol.  18,  p.  141 

1 1.  In  1880  J. and  B.  were  appointed  trus- 
tees of  a  part  of  a  sum  vested  in  other 
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trastces.  The  deed  contained  a  power 
for  the  aettlora  to  appoint  new  trustees, 
in  case  any  trustee  should  wish  to  be  dis- 
charged (W>in,  or  should  decline  to  act  in, 
the  trusts.  B.  did  not  execute.  In  1848 
B.,  alleging^  he  had  never  acted,  dis- 
claimed, and  A.  retired,  and  thereupon 
two  new  trustees  were  appointed,  and  the 
fund  assigned  to  them  by  A.  only.  Held, 
that  whether  B.  had  acted  or  not,  the 
new  trustees  had  been  duly  appointed. 
Nobh  V,  Meytnott  vol.  14,  p.  471 

12.  In  1830  A,  and  B>  were  appointed 
trustees  of  a  part  of  a  sum  vested  in 
other  trustees.     The  deed  contained  a 

■  power  for  the  settlors  to  appoint  new 
trustees,  in  case  any  trustee  should  wish 
to  be  discharged  from,  or  should  decline 
to  act  in,  the  trusts.  B.  did  not  execute. 
In  1848  B.t  alleging  he  had  never  acted, 
disclaimed,  and  A,  retired,  and  thereupon 
two  new  trustees  were  appointed,  and  the 
fund  assigned  to  them  by  A.  only.  Held, 
that  whether  B.  had  acted  or  not,  the  new 
trustees  had  been  duly  appointed,  and  that 
the  eethdt  que  iruttt  were  not  necessary 
parties  to  a  suit  by  such  new  trustees 
againat  the  persons  who  held  the  fund, 
to  compel  payment  to  the  new  trustees. 
IbUL 

18.  In  appointing  new  trusteea,  the  Court 
is  not  limited  to  the  number  originally 
nominated.    Plenty  v.  Weti, 

vol.  16.  p.  S5B 

14.  The  appointment  of  a  new  trustee  under 
a  power  pending  a  suit  for  administration, 
is  not  necessarily  invalid.  Graham  v. 
Grakam.  Tol.  16,  p.  650 

U.  Two  retiring  trustees  held  not  autho- 
rized to  appoint  two  new  trustees,  under 
a  power  given  to  surviving  or  continuing 
trustees.     Siones  v.  Rowtan* 

vol.  17,  p.  808 

16.  Two  trustees  were  originally  appointed 
by  a  settlement,  which  contained  a  power 
that  if  the  trustees  or  either  of  them 
should  be  desirous  of  being  discharged, 
the  tenant  for  life,  *'and  after  his  de- 
cease the  surviving  or  continuing  trus- 
tees or  trustee"  might  appoint  any  other 
person  or  persons  to  be  a  trustee  or  trus- 
tees,  in  the  stead  of  the  trustee  or  trustees 
so  desiring  to  be  discharged.  Held,  that 
they  did  not  authorize  the  two  original 
trustees,  after  the  death  of  the  tenant  for 
life,  to  retire  together  and  appoint  two 
new  truatees  in  their  stead.    IMd. 

17.  A  plaintiff  having  filed  a  bill  for  the 
appointment  of  new  trustees,  in  a  case 
in  which  it  might  be  done«by  petition, 
was  ordered  to  pay  all  the  costs.  Thomaa 
V.  Walker.  vol.  18,  p.  621 

18.  Marriage  articles  authorized  the  tenant 
for  liffe  to  withdraw  the  fund  flrom  the 
settlement,  with  the  assent  of  *'  the  un- 
deraigned  trustees/'  Held,  that  the 
power  of  assent  was  annexed    to  the 


office,  and  might  therefore  be  exercised 
by  new  trustees  appointed  by  the  Court. 
Byam  v.  Byam*  vol.  19,  p.  68 

19.  A  power  "  for  the  surviving  or  continu- 
ing or  other  trusteed"  to  appoint  new  trus- 
tees, in  the  place  of  a  trustee  or  trustees 
dying  or  desiring  to  be  discharged  or  re- 
fusing or  declining  to  act.  Held,  to 
authorize  the  appointment,  by  the  sur- 
vivor of  four  trustees,  who  was  desirous 
of  being  discharged,  of  four  new  trustees. 
Lord  Camoyt  v.  Beit,  vol.  19,  p.  414 

20.  The  Master  of  the  Rolls,  except  in  cases 
of  absolute  necessity,  will  not  appoint  a 
near  relative  of  the  parties  interested  to 
be  a  trustee.     Ifikli$^  v.  Belder, 

vol.  21,  p.  222 

21.  Trustees  of  a  charity  were  disqualified 
on  **  departing  the  United  Kingdom,  from 
whatever  cause  or  motive,  or  under  what- 
ever circumstances."  Held,  that  a  tem- 
porary absence  abroad  was  not  within  the 
proviso.    In  re  The  Moraviaa  Society. 

vol.  26,  p.  101 

22.  Trustees  had  a  power  of  sale  over  a 
real  estate  vested  in  them,  and  to  give 
good  discharges  for  the  purchase-money. 
The  tenant  for  life  bad  a  power  to  ap- 
point  new  trustees,  and  "  thereupon"  the 
trust  estate  wai  to  be  conveyed  to  the 
old  and  new  trustees.  In  1867  ^.  B. 
was  appointed  a  new  trustee,  but  before 
any  conveyance  had  been  made  to  him, 
the  estate  was  sold  and  conveyed  to  a 
purchaser,  and  the  purchase- money  was 
paid  to  the  old  and  new  trustees.  Held, 
that  the  purchaser  had  obtained  a  good 
discharge  for  the  purchase- money.  Wei' 
ttead  V.  Colvile.  vol.  28,  p.  637 

23.  A  trustee  took  the  benefit  of  the  i  nsol- 
vent  Act  Held,  that  this  was  a  good 
ground  for  his  removal.  Harrie  v.  Harrie, 
(No.  1.)  voL  29,  p.  107 

24.  In  1821  a  chapel  was  vested  in  trustees 
in  trust  for  Particular  Baptists.  In  1848 
a  dissension  took  place*  and  part  of  the 
congregation  seceded  and  went  to  another 

.  chapel.  In  1860  the  surviving  trustees 
were  induced,  not  knowing  the  real  ob- 
ject, to  appoint  new  trustees  and  vest  the 
property  m  them.  Immediately  after, 
the  new  trustees,  who  were  attached  to 
the  seceding  congregation,  brought  an 
action  to  obtain  possession  of  the  chapel. 
The  appointment  was  set  aside,  and  the 
action  restrained  with  costs,  and  new 
trustees  were  ordered  to  be  appointed 
in  Chambers.    Newtome  v.  Fhtpert. 

vol.  80,  p.  461 

26.  The  Court,  after  consideration,  ap- 
pointed  a  feme  eole  to  be  a  trustee.  /«  re 
CampbeWs  TrtuL  voL  81,  p.  176 

26.  A  tenant  for  life,  with  power  to  ap- 
point new  trustees,  parted  with  the  whole 
of  his  interest  in  the  settled  property. 
He  afterwards  appointed  two  improper 
persons  to  be  trustees.     Upon  a  bill  to 
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remove  such  trustees,  and  also  to  ad- 
tninister  the  trusts  and  to  make  the  te- 
nant for  life  pay  the  costs:  Held,  on 
demurrer  by  the  tenant  for  life,  that  he 
had  properly  been  made  a  party.  Rcdket 
▼.  Raiket,  vol.  82,  p.  403 

27.  Application  for  the  appointment  of  a 
new  trustee  in  the  place  of  a  tenant  for 
life,  vith  power  to  appoint  new  trustees, 
who  hsd  been  found  lunatic  refused,  until 
a  committee  had  been  appointed  and  had 
been  served  with  the  petition.  Re  Par" 
ker't  Tnuis.  vol.  82,  p.  580 

28.  A  testator  appointed  J.  B.  (the  tenant 
for  life)  and  C.  D,  trustees.  The  will 
contained  no  power  to  appoint  new  trus- 
tees., C,  D.  having  disclaimed.  A,  B.. 
(under  the  powers  of  the  23  &  24  Viei 
c.  145,  s.  27)  appointed  a  single  trustee 
in  his  place : — Held,  that  the  other  ees- 
tuit  que  tnuls  were  entitled  to  have  a  third 
trustee  appointed,  and  that  the  statute 
did  not  take  away  the  jurisdiction  of  the 
Court  to  increase  the  original  number  of 
trustees.  The  Viteounieti  D'Adhemar  v. 
Bertrand*  vol.  S5t  p.  19 

29.  Under  a  power  to  the  survivor  to  ap- 
point new  trustees,  the  Court  held,  upon 
the  terms  of  the  power,  that  surviving 
trustees,  appointed  by  the  Court  and  not 
under  the  power,  had  no  authority  to 
exercise  it.  '  Cooper  v.  Maedonald, 

vol.  35,  p.  504 


NEXT  FRIEND. 

[See  Forma  Pauperis,  Ouardian  ad  Li- 
tem, Infant,  Married  Woman,  Se- 
curity FOR  Costs.] 

1.  The  Master  reported  that  a  suit  instituted 
on  behalf  of  infants  was  improperly  in- 
stituted and  ought  not  to  be  prose- 
cuted. It  was  dismissed,  with  costs  to 
be  paid  by  the  next  friend.  Fo*  v.  Suuer- 
kropp,  vol.  1,  p.  583 

2.  In  a  clear  case,  the  Court,  being  of 
opinion  that  a  suit  had  been  commenced 
by  the  next  friend  of  infants  to  promote 
his  own  views,  and  not  for  the  benefit  of 
the  infants,  summarily,  and  without  a  re- 
ference to  the  Master,  dismissed  it  with 
costs,  to  be  paid  by  the  next  friend. 
Sale  V.  Sale,  vol.  1,  p.  586 

8.  On  a  motion  to  substitute  a  new  next 
friend  of  an  infant  Plaintiff,  the  Court 
must  be  satisfied  by  afiidavit  of  the  cir- 
cumstances and  respectability  of  the 
party  proposed  to  be  substituted,  al- 
though all  the  other  parties  to  the  cause 
consent  to  the  substitution.  Harrieon  v. 
HarrieoH,  vol.  5,  p.  180 

4.  Two  suits  were  instituted  on  behalf  of 
infants,  but  it  waa  found  that  it  was  most 
for  their  benefit  to  prosecute  the  second. 
The  first  suit  was  properly  instituted; 


but  there  being  some  impropriety  of  con- 
duct on  the  part  of  the  solicitor,  who  in- 
stituted it  on  his  own  authority,  and  no- 
minated his  brother  as  next  friend,  the 
first  bill  was,  upon  an  interlocutory  appli- 
cation, dismissed  without  costs.  Starien 
,  V.  Bartholomew,  vol.  6,  p.  148 

5.  The  name  of  a  person  wh»  had  been 
made  the  next  friend  of  an  infant  Plain- 
tiff without  his  authority,  ordered  to  be 
struck  out,  but  liberty  was  given  to  the 
co-Plaintiffs  to  amend  by  naming  a  new 
next  friend.     Ward  v.  Ward, 

voL6,  p.  251 

6.  As  to  the  liability  of  the  next  friend  in 
such  a  case  as  regards  the  Defendant 
Ihid, 

7»  The  Court  does  not  require  that  the  next 
friend  of  a  feme  covert  Plaintiff  shall  be' 
a  person  of  sufficient  substance  to  answer 
the  costs.    Dowden  v.  Hook, 

voL  8,  p.  899 

8.  Difficulties  in  dealing  with  suits  filed  by 
strangers  on  behalf  of  infiuits.  On  the 
one  hand,  you  may  encourage  useless  and 
expensive  litigation,  on  the  other,  you 
may  discourage  interference  very  often 
necessary  for  their  protection.  Croee  v. 
Croee,  vol.  8,  p.  455 

9.  A  suit  was  instituted  in  the  name  of  two 
infants  by  their  next  friend.  One  came 
of  age,  arid  some  time  afterwards,  the 
next  fnend  obtained  an  order  for  chang- 
ing the  solicitors  of  the  Plaintiffs.  It 
was  discharged  with  costs.  BrMM  ▼. 
Brown,  vol.  1 1,  p.  562 

10.  A  Defendant  cannot  act  as  next  friend 
of  a  Plaintiff  yem«  eooert,  Payne  v.  Little. 

vol.  13,  p.  114 

11 .  Petition  by  ti/eme  eonert  in  a  suit,  not 
naming  a  next  friend,  directed  to  be 
amended  by  inserting  a  next  firiend. 
Howard  v.  Prince,  vol.  14,  p.  28 

12.  The  next  friend  of  a  married  woman 
having  become  insolvent,  the  proceed- 
ings were  stayed.     D'Oechener  v.  Seoti. 

vol.  24,  p.  239 


NEXT  OF  KIN. 
[See  Heir,  Period  of  Ascertainment.} 

1.  By  the  settlement  made  on  the  marriage 
of  B,  M,f  the  ultimate  limitation  of  per- 
sonal property  was,  *'  to  such  person  or 
persons  as  at  the  time  of  the  death  of 
E.  M,  should  be  her  next  of  kin."  E,  M, 
died  leaving  a  father,  mother,  and  a  child. 
Held,  that,  under  this  limitation,  the  fr- 
tber,  motb^fi  and  child  took  as  her  next 
of  kin  in  Joint  tenancy.  IVithp  v.  Mamglee, 

vol.  4,  p.  858 

2.  In  a  marriage  settlement,  the  ultimate 
limitation  of  a  fund  was  to  such  persons 
'*as  would,  at  the  decease  of  the  husband, 
be  entided  to  his  personal  estate,  as  bis 
next  of  kin,  accoraing  to  the  statute  for 
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the  distribution  of  personal  estate  of  per- 
sons dying  intestate,  if  the  husband  bad 
died  intestate  without  having  been  mar- 
ried to  i#.,"  his  wife.  The  wife  died,  and 
the  husband  married  again  and  died. 
Held,  that  his  widow  took  nothing  under 
this  limitation.  Ckolmondelejf  ▼.  Lord 
Jskbmrtom,  vol.  6,  p.  &6 

t.  Upon  an  ultimate  limitation  to  a  tes- 
Utor's  next  of  kin,  Held,  that  the  next 
of  kin  at  the  testator's  death,  and  not 
those  at  the  time  when  such  ultimate 
limitation  took  effect,  were  entitled. 
JUem  ▼.  Tkorfk  vol.  7,  p.  72 

{St^grth  Y.  Badham,         vol.  9,  p.  870 
Starr  v.  Newberry,         voL  23,  p.  436; 

4l.  Where,  after  specific  limitations,  a  tes- 
tator g^ves  his  property  to  his  next  of 
kin,  much  weight  is  not  to  be  attached  to 
that,  which  is  supposed  to  be  the  tes- 
tator's intention  in  favour  of  or  against 
particular  persons  as  his  next  of  kin; 
for  infinite  variations  may  take  place  in 
that  class  between  his  will  and  his  death. 
It  is  probable,  that  a  testator,  in  such 
cases,  means  to  provide  for  particular 
persons,  and  then  adds  that,  if  they  fail, 
then  the  law  may  take  its  course.  Seifferth 
V.  Badkam,  vol.  9,  p.  370 

fi.  A  testator  gave  his  residuary  estate  to 
his  daughter  for  life  with  remainder  to 
her  children,  and  in  default  to  his  next 
of  kin.  Held,  that  the  class  of  next  of 
kin  was  to  be  ascertained  at  the  testator's 
death.  Laehury  v.  Newport,  vol.  9,  p.  376 

6.  In  a  marriage  settlement  the  ultimate 
limitation  of  a  fund  provided  by  the  hus- 
band was,  "  for  his  next  of  kin  or  per- 
sonal representatives  in  a  due  course  of 
administration,  according  to  the  Statute 
of  Diatributions."  There  was  a  similar 
limitation  mutatis  mutandis  of  the  fund 
provided  by  the  wife.  The  Court,  re- 
jecting the  claims  of  the  husband's  exe- 
cutors and  of  his  residuary  legatee,  and 
excluding  his  widow,  held,  that  the  next 
of  kin  were  entitled  to  the  fund  pro- 
rided  by  the  husband.    Kilner  v.  Leech. 

voL  10,  p.  862 

7.  A  testatrix  having  three  daughters,  gave 
one-third  to  each  for  life,  with  remainder 
to  their  children  respectively,  with  cross- 
remainders  between  them,  with  an  ulti- 
mate limitation  to  her  own  '*  next  of  kin 
and  legal  personal  representatives.**  Held, 
that  the  class  of  next  of  kin  was  to  be  as- 
certained at  the  death  of  the  testatrix,  and 
that  they  took  as  joint  tenants.  Baker  v. 
Gibson,  vol.  12,  p.  101 

8.  Bequest  to  A,  B.  for  life,  and  after- 
wards to  her  children ;  but,  in  default  of 
children,  *'  to  psy  or  assign  and  tranafer'* 
to  C  i>.  if  living,  but  if  dead,  to  hia 
next  of  kin  ex  parte  matemA,  C,  D,  died 
befix-e  A.  B,  Held,  first,  that  the  next  of 
kin  were  to  be  ascertained  at  the  death 
of  C  D,  and  not  of  ^.  B,;  and  secondly, 


that  the  next  of  kin  ex  parte  matemd 
were  not  excluded,  because  they'  also 
filled  the  character  of  next  of  kin  ex 
parte  paiemd,    Gundry  v.  Phtniger* 

vol.  14.  p.  94 
9.  A  testator  bequeathed  the  residue  to 
his  wife  for  life,  with  remainder  to  his 
children  living  at  his  death,  and  if  there 
ahould  be  none  (which  happened),  then 
he  directed,  that  immediately  after  his 
wife's  decease,  it  should  "become  the 
property  of  the  person  who  should  then 
become  entitled  to  take  out  administra- 
tion to  his  efi*ects,  as  his*personal  repre- 
sentative," according  to  the  Statute  of 
Distributions,  snd  in  the  proportions 
thereby  pointed  out,  in  case  he  had  died 
intestate  and  unmarried.  Held,  that  the 
next  of  kin  at  the  death  of  the  testator, 
and  not  those  at  the  death  of  the  tenant 
for  life,  were  entitled.     Cable  v.  Cable, 

vol.  16,  p.  507 
^10.  Trust  funds  were  settled  upon  a  hus- 
band for  life,  and  if  the  wife  ahould  die 
in  the  lifetime  of  the  husband,  then,  after 
his  decease  and  failure  of  issue,  "for 
such  persons  (other  than  the  husband) 
as  should  then  be  the  next  of  kin  of  the 
wife,  and  would  have  been  entitled 
thereto  under  the  Statute  of  Distributions, 
in  case  she  had  died  sole,  unmarried  and 
intestate."  Held,  that  ber  next  of  kin, 
at  her  own  death,  and  not  those  at  the 
death  of  her  husband,  were  entitled. 
Wheeler  v.  Addams,  vol.  17,  p.  417 

1 1.  Bequest  to  A.  for  life,  with  remainder 
to  B,  for  life,  and  after  their  death,  to  the 
testator's  next  of  kin,  but  should  no 
claimant  appear  within  twelve  montha 
after  their  aeath.  then  to  charities.  A.  and 
B,  mete  sole  next  of  kin  at  the  testator's 

*  death.  Held,  first,  that  the  next  of  kin 
were  to  be  ascertained  at  the  testator's 
death ;  and  secondly,  that  A.  and  B.  were 
not  excluded  from  taking  under  the  ulti- 
mate gift  to  the  next  of  kin.  Gorbell  v. 
Davison;  Gorbell  v.  Forrest,  vol.  18,  p.  655 

12.  A,  bequeathed  a  leasehold  for  the  be- 
nefit of  B,,  and  gave  her  a  power  to  ap- 
point it  by  will,  and,  in  default,  to  A,*m 
"nearest  of  kindred,  precisely  in  the 
same  manner  directed  by  the  statute 
made  for  the  distribution  of  intestates' 
efi*ects."  On  B,*»  death  without  appoint- 
ment, held,  that  the  next  of  kin  of  A. 
at  her  own  death,  and  not  those  at  the 
death  of  B*  were  entitled.  Markham  v. 
loatt,  vol.  20,  p.  579 

13.  The  term  **  nearest  of  kindred,"  with 
reference  to  the  Statute  of  Distributions, 
has  the  same  meaning  as  "  next  of  kin." 
Ibid, 

14.  By  a  marriage  settlement,  the  ultimate 
trust  of  some  money,  after  failure  of 
issue,  and  in  default  of  appointment  by 
the  wife,  waa  to  such  persons  as  would 
have  been  entitled  to  the  personal  esute 
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of  the  wife  under  the  statute  "in  case 
bhe  had  died  unmarried  and  intestate." 
Held,  that  **  unmarried,"  must  be  con- 
strued as  meaning,  '*  not  under  coverture 
at  the  time  of  her  death."  Pratt  v.  i#a. 
ihew,  vol..  22,  p.  828 

15.  Bequest  to  A.  for  life,  and  afterwards 
to  his  children,  and  in  default,  '*then" 
unto  the  persons  *'of  the  blood  or  next 
of  kin  of  the  testator  as  would,  by  virtue 
of  the  Statute  of  Distributions,  have  be- 
come and  been  <Asn  entitled  thereto,  in 
case  the  teatator  had  died  intestate."  A, 
died  without  issue.  Held,  that  the  dam 
comprising  the  ultimate  gift  was  to  be 
ascertained  on  the  death  of  tlie  testator, 
and  not  of  A„  and  that  the  class  took  as 
tenants  in  common,  notwithstanding  the 
exclusion  of  the  testator's  widow.  D^anet 
V.  Bullock,  vol.  25,  p.  5i 

16.  Bequest  to  <*  descendants "  of  A.,  '*in 
such   proportions  as  each  may  be  en- 
titled" under  the  Statute  of  Diatribu.^ 
tions.    Held,  that  a  child  of  A*  took  in* 
exclusion  of  grandchildren.     Smith  v. 
Pepper.  vol.  27,  p.  86 

17.  A  testator  gave  his  residuary  real  and 
personal  estate  to  his  widow  during 
widowhood,  and  then  on  trusts  for  the 
child  of  which  his  wife  was  eneeinie  when 
he  should  attain  twenty-one,  with  main- 
tenance in  the  meanwhile.  But  if  such 
child  died  under  twenty-one  without 
lawful  issue  then  living,  then  on  these 
trusts: — *'in  trust  for  such  person  or 
persons  aa  shall  be  my  next  of  kin 
according  to  the  Statute  of  Distribu- 
tions." The  child  who,  at  his  Esther's 
death,  was  his  sole  next  of  kin,  died  six 
months  after  his  father.  Held,  that  the 
next  of  kin  must  be  ascertained  at  the 
death  of  the  testator,  and  not.  (aa  was 
■uggested)  at  the  death  of  the  son  or  of 
the  widow.    Horriton  v.  Harrison, 

vol.  28,  p.  21 

18.  A  limitation  to  the  next  of  kin  of  a 
wife  after  the  death  of  the  surviving 
husband  and  failure  of  children.  Held, 
upon  the  terms,  to  be  an  exception  to  the 
general  rule,  and  to  mean,  not  the  wife's 
next  of  kin  at  her  death,  but  at  the 
death  of  the  surviving  husband.  Piuder 
V.  Pifufer.  vol.  28,  p.  44 

19.  By  a  marriage  settlement,  which  gave 
successive  life  interests  to  the  husband 
and  wife,  the  ultimate  trust  of  the  fund, 
in  the  event  of  the  husband  surviving 
the  wife  and  of  there  being  no  children, 
was  "in  trust  for  the  person  who  under 
the  Statute  of  Distributions  would  then 
be  entitled  to  the  personal  estate  of  the 
wife,  in  case  she  had  survived  her  hus- 
band and  had  died  possessed  of  the  same 
intestate."  Held,  that  the  next  of  kin 
intended  were  not  those  at  the  wife's 
death,  but  those  at  the  death  of  the  sur- 

'    viving  husband.    lUtU 


20.  By  a  marriage  settlement  personal 
eatate  of  tlie  wife  was  settled  in  trust  for 
the  husband  and  wife  for  their  respective 
lives,  and  afterwards  for  the  obilaren  of 
the  marriage,  and  in  default  for  the  wife 
if  she  survived  her  husband;  but  if  she 
predeceased  him,  then  (subject  to  his 
life  interest)  for  such  person  as,  at  the 
decease  of  the  wife,  would,  under  the 
statute,  have  been  entitled  to  her  per- 
sonal estate,  as  her  next  of  kin,  in  case 
she  had  survived  her  husband  and  had 
afterwards  died  intestate.  The  husband 
survived  the  wife.  Held,  that  her  next 
of  kin  ascertained  at  the  husband'a  death 
were  entitled.  Chalmert  v.  North, 

vol.  28,  p.  175 

21.  The  ultimate  limitation  in  a  marriage 
settlement  was  '*for  the  next  of  kin  of 
the  wife  as  if  she  had  not  been  married, 
and  not  including  the  husbands  of  both 
or  either  of  her  sisters."  Held,  that  the 
sisters,  who  were  her  next  of  kin,  -took 
as  joint  tenantSb  Lmeat  v.  Bramdroih, 
(Na2.)  vol.  28,  p.  274 


NEXT  PRESENTATION. 

[See  Advowson.] 


NOTICE. 

[See  Equitablb  Mortgagk,  Following 
Assets,  Priority,  Stop  Ord«r, 
Waiver.] 

1.  A»  B;  the  executor  and  also  devisee  of 
real  estate  subject  to  debts  and  legacies, 
mortgaged  it,  first, to  CD, subject  to  the 
legacies,  and  afterwards  to  E,  P.  subject 
to  the  mortgage  to  C.  D.  Held,  that  C 
D,  took  subject  to  the  debts  to  E,  F., 
taking  with  notice  of  C.  D.'s  mortgage, 
took  subject  to  the  legacies.  Ekmd  v. 
Eland.  vol.  1,  p.  235 

2.  On  a  purchase  from  a  mortgagee,  of  a 
fund  standing  in  the  name  of  trustees,  it 
is  not  an  essential  blot  on  the  title,  that 
notice  of  the  incumbrance  was  not  given 
to  the  trustees,  if  it  can  be  shewn  that 
no  aubsequent  incumbrancer  has  given 
notice. 

Whether  the  title  to  a  trust  fund  is 
bed,  where,  in  consequence  of  the  death 
of  trustees,  information  cannot  be  ob- 
tained from  them  of  the  incumbrancet  of 
which  they  had  received  notice,  qmare, 
Hohton  V.  Bell.  vol.  2,  p.  17 

3.  Constructive  knowledge  imputed  to  the 
Piaintiflb  by  the  Court,  of  an  infringe- 
ment of  their  copyright  by  the  Defend- 
ants.    Lewie  v.  ChapmoM,    vol.  8,  p.  133 

4.  A  general  recital  in  a  deed,  that  there 
were  mortgages  on  the  estate,  held  to 
affect  parties  claiming  under  the  deed 
with  notice  of  a  mortgage  not  specified 
therein.    Farrow  v.  Reee.      vol.  4,  p.  18 
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5.  The  purchaser  of  a  charity  lease  takes 
with  notice  of  the  facu  appearing  there- 
on, shewing  its  equitable  invalidity.  The 
J itornep' General  ▼.  PwrgtUr. 

▼ol.  6,  p.  150 

6.  A  mortgage  was  made  "  subject  to  prior 
incumbrances."  Held,  under  the  cir- 
cumsunces,  that  a  prior  equitable  charge 
was  not  included,  it  being  unknown  to 
the  mortgagee,  and  it  not  appearing  to 
have  been  the  intention  ot  the  mort- 
gagors to  include  it  Greenwood  v. 
CkurchUl.  vol.  6»  p.  814 

7.  Upon  a  question  whether  one  partner 
had  notice  of  the  irregular  course  of 
dealing  of  his  co-partner,  to  the  preju- 
dice of  their  customer,  the  Court  was  of 
opinion,  that  he  ought  to  be  deemed  to 
have  known  the  facts,  it  appearing  from 
the  evidence,  that  if  he  had  used  or- 
dinary diligence  and  attention  in  the 
management  of  the  business,  he  might 
and  must  have  discovered  all  the  mate- 
rial £Bcts ;  that  the  means  of  knowledge 
were  within  his  power;  that  he  would, 
with  very  little  trouble,  have  found  con- 
fusion and  irregularity  in  the  accounts,  a 
proper  investigation  of  the  sources  of 
which  would  have  led  to  discovery  of  all 
that  had  been  done.  Held,  also,  that 
under  such  circumstances,  the  Court,  for 
the  protection  of  those  who  deal  with 
partnerships,  must  impute  the  knowledge 
which  the  partners,  acting  for  their  inte- 
rests and  in  discharge  of  their  plain 
duty,  might  and  ought  to  have  obtained. 
SadUr  V.  Ue.  vol.  6,  p.  S2i 

8.  On  a  question  of  priority  of  incum- 
brances on  shares,  notice  to  one  of  a 
joint-stock  company  is  not  notice  to  the 
company.    Martin  v.  Sedgwick. 

vol.  9,  p.  383 

9.  A,  held  shares  as  trustee,  and  executed 
a  declaration  of  trust,  but  no  notice  was 
given  at  the  office  of  the  company.  A, 
sfterwavda  mortgaged  his  shares  to  se- 
cure his  private  debt.  Notice  of  this 
mortgage  was  given  to  the  company,  and 
was  entered  in  their  books.  Held,  that 
the  mortgagee  had  priority  over  the  eutui 
fee  trust.     Ibid. 

10.  A  partv  taking  an  equitahle  mortgage 
with  notice  of  prior  equitable  mortgage, 
cannot,  l^  assignment  to  another  without 
notice,  give  him  a  better  title.  Ford  v. 
WUte.  vol.  16,  p.  120 

1 1.  A,  agreed  to  grant  a  lease  to  B.,  who 
knew  that  A,  held  under  a  leasehold  title. 
Held,  that  B.  must  be  deemed  to  have 
known  that  A.  could  only  grant  a  lease 
vrith  such  restrictions  as  those  under 
vihich  he  held.    Lewis  v.  Bond, 

vol.  18,  p.  85 

12.  The  purchaser  of  property  has  notice 
of  the  interests  of  a  tenant  in  possession, 
and  the  purchaser  of  leaseholds  has  no- 
tice of  what  it  is  he  purports  to  buy,  and 


that  he  must  be  bound  by  aU  the  cove- 
nants in  the  lease;  but  one  who  con- 
tracts for  a  lease  from  a  party  with 
knowledge  that  he  holds  under  a  lease- 
hold title,  has  notice  of  ordinary  but  not 
of  unusual  covenants  in  the  original 
lease.     fVilbrakom  w.  Ltveasy. 

vol.  18,  p.  206 

1 3.  The  absence  on  a  deed  of  a  receipt  for 
the  consideration,  though  it  is  notice  of 
its  nonpayment,  is  not  constructive  no- 
tice of  other  irregularities  in  the  transac- 
tion.   Greenslade  v.  Dare.    vol.  20,  p.  284 

14.  Whether  the  notice  of  the  existence  of 
a  settlement  was  not  notice  of  its  con- 
tents, quare,  Jameson  v.  Stein,  vol.  2],  p.  5 

15.  A  will  was  inaccurately  recited  in  a 
conveyance.  Held,  nevertheless,  that 
the  purchaser  had  notice  of  the  real  con- 
tents of  the  will.  Hope  v.  Liddeii  (No. 
1)  :  Liddell  v.  Mrton.        vol.  21,  p.  183 

16.  Where  two  charges  on  a  ekote  in  action 
are  contained  in  one  deed,  and  a  notice 
is  given  to  the  trustees  which  specifies 
one  only,  the  trustees  have  not  construc- 
tive notice  of  the  contents  of  the  deed,  so 
that  notice  of  both  charges  is  to  be  im- 
puted to  them.    Re  Brigk$*s  Trusts. 

vol.  21,  p.  430 
17'  A.,  having  a  contingent  reversionary 
interest  in  a  fund  vested  in  trustees,  sold 
and  assigned  a  portion  of  it  to  B.  The 
assignment  contained  a  covenant  on  the 
part  of  A.  to  insure  his  life  against  the 
contingency,  and  to  pay  the  premiums, 
and,  in  default,  to  charge  the  fund  tliere- 
with.  B.  gave  the  trustees  notice  of  the 
deed  so  far  as  related  to  the  purchase 
only,  but  not  as  regarded  the  charge  for 
the  insurance.  Held,  that,  as  to  subse- 
quent  incumbrancers  on  the  fund  who 
had  given  due  noticci^  B.  had  priority  to 
the  extent  only  of  his  purchase,  and  not 
in  respect  of  the  charge  for  insurance. 
Jbid. 

18.  A,  sold  to  B.  (the  owner  of  the  adjoin- 
ing premises)  the  right  of  using  two 
chimneys  in  A.*b  wall.  The  considera- 
tion  was  paid,  and  they  were  used  for 
eleven  years,  but  no  grant  was  executed. 
C.  purchased  A.*b  house  without  notice 
of  the  right;  but  there  being  fourteen 
chimney-pots  on  the  wall  and  only  twelve 
flues  in  A.*»  house,  the  Court  held,  that 
C,  was  put  on  inquiry,  that  he  had  con- 
structive notice  of  the  right,  and  was 
hound  by  it,  and  an  iE\junction  waa 
granted  to  restrain  C.  from  stopping  up 
the  two  chimneys.  It  was  also  held,  that 
it  was  not  necessary  that  the  bill  should 
pray  for  a  specific  performance,  and  that 
the  absence  of  a  grant  waa  immaterial. 
Uervey  v.  Smith.  vol.  22,  p.  299 

19.  A  first  incumbrancer  on  a  reversionary 
legacy  gave  due  notice  to  the  trustees. 
A  fund  was  afterwards  brought  into 
Court  to  provide  for  the  legacy,  and  a 
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second  incumbrancer  obtained  the  first 
stop  order  on  it.  Held,  that  he  did  not 
thereby  obtain  priority  over  the  first  in- 
cumbrancer.   Livttey  v.  Harding. 

vol.  28,  p.  HI 

20.  Where  there  was  a  right  of  forfeiture 
of  sbareSf  on  giving  ten  clear  da^s'  no« 
tice,  Held,  that  a  notice  to  forfeit  *'  on 
Monday  the  9th"  was  insufficient,  the 
9ih  being  on  a  Friday.     WaUon  ▼.  Balet, 

vo\,  28,  p.  294 

21.  A  mortgage  was  g^ven  for  a  judgment 
debt.  There  was  a  prior  equitable  charge, 
of  which  the  mortgagee  had  no  direct 
notice,  but  ho  investigation  of  title  or  pro- 
duction of  deeds  was  had,  besides  which, 
by  arrangement,  the  mortgagor's  solicitor 
prepared  the  deed  for  the  mortgagee's 
solicitor.  The  Court  concluded,  that  the 
arrangement  was  to  give  a  mortgage  sub- 
ject to  existing  chaives,  and  also,  that 
the  mortgagee  was  affected  by  the  notice 
possessed  by  the  mort^gor's  solicitor  of 
the  prior  equitable  title.  Tweedalt  v. 
TweeddU.  vol.  23,  p.  341 

22.  The  rule  that  a  purchaser  has  construc- 
tive notice  of  the  rights  of  the  tenant,  is 
not  limited  to  the  terre-tenant,  who  is  in 
the  actual  occupation,  but  it  extends  also 
to  the  person  who  is  known  to  receive 
the  rents  from  the  occupier  of  the  land. 
Knight  V.  Bowyer,  vol.  23,  p.  609 

23.  The  purchaser  of  a  charge  upon  an  es- 
tate had  notice  that  the  rents  were  re- 
ceived by  A,  B,,  and  not  by  the  owner  of 
the  estate.  Held,  that  the  notice  that 
the  tenants  paid  their  rents  to  a  person 
other  than  the  owner,  was  notice  of  the 
instrument  by  which  they  were  compelled 
so  to  pay  them,  and  of  the  rights  of  all 
parties  thereunder.    Ibid, 

24.  A  mortgagee,  who  is  informed  that 
there  are  "charges"  affecting  the  pro- 
perty, and  is  cognizant  of  two  only, 
cannot  claim  to  be  a  purchaser  without 
notice  of  other  charges,  because  he  be- 
lieves that  the  two  which  satisfy  the  word 
"  charges,"  are  all  the  charges  upon  it. 
He  is  bound  to  inquire  whether  there  are 
any  others. 

The  rule  with  respect  to  the  conse- 
quence of  a  purchaser  abstaining  from 
making  inquiries,  does  not  depend  ex- 
clusively on  a  fraudulent  motive  for  such 
abstinence.  When  the  circumstances  of 
a  case  put  a  purchaser  on  inquiry,  a  false 
answer,  or  a  reasonable  answer  given  to 
any  inquiry,  may  dispense  with  the  ne- 
cessity of  further  inquiry ;  but  where  no 
inquiry  has  been  made,  it  is  impossible 
to  conclude  that  a  false  answer  would 
have  been  given  if  an  inquiry  had  been 
made,  or  such  as  would  have  precluded 
the  necessity  of  any  further  inquiry. 
Jonei  V.  WiUiawu.  vol.  24,  p.  47 

25.  A  real  estate  belonged  to  three  part- 
ners ;  one  retired  and  conveyed  his  share 


to  the  two  others,  "subject  to  all  charges 
and  mortgages  affecting  the  same,"  and 
the  two  made  an  equitable  mortgage 
to  the  Defendants.  There  were  three 
'charges  on  the  property,  but  the  Defend- 
ants knew  of  two  only,  and  made  no  in- 
quiry as  to  there  being  more.  Held,  that, 
having  notice  of  the  terms  of  the  con- 
veyance to  the  surviving  parties,  the  De- 
fendants were  bound  to  inquire  whether 
there  were  any  other  charges,  and  not 
having  done  so,  that  they  could  not,  as 
against  the  third  equitable  charge,  insist 
on  being  purchasers  for  valuable  consi- 
deration without  notice.  Jonet  v.  WiU 
Uam$,  vol.  24,  p.  47 

26.  A  change  of  the  title  of  the  firm  in  a 
banker's  pass-book,  and  entries  therein 
to  the  credit  of  the  new  firm  of  the  inte- 
rest of  securities  given  by  the  customer 
to  the  original  firm.  Held  to  be  notice  of 
the  assignment  to  the  new  firm  of  the 
securities  given  by  the  customer  to  the 
old  firm.  Ca»endiihw,Geami,  vol.  24,  p.  163 

27*  A  patentee  assigned  half  the  patent  to 
A.t  and  afterwards  he  assigned  the  whole 
to  B.,  by  a  deed,  reciting  that  he  had 
already  granted  a  licence  to  work  and 
use  to  A.  B*%  assignment  was  first  re- 
gistered. Held,  thst  A.  had  constructive 
notice  of  A,*%  rights,  and  an  entry  was  or- 
dered, on  motion,,  to  be  made  in  the 
register,  that  the  licence  referred  to  in 
B.*%  assignment  was  the  deed  of  assign- 
ment to  A.  subsequently  entered.  Rm 
Mcrey^i  Patent,  vol.  25,  p.  581 

28.  A  shipowner,  on  the  20th  of  March, 
1857,  chartered  his  ship  to  if .  for  a  voy- 
age to  Hong-Kong,  The  freight  was 
payable  '*  by  approved  bill  on  tAmdom  at 
three  montlis'  date,  or  cash  under  dis- 
count, following  the  delivery  of  a  certifi- 
cate to  the  charterers,  signed  by  the  eon- 

.  signees"  of  the  delivery  of  the  cargo. 
On  the  24th  of  March,  the  shipowner 
assigned  the  freight  to  C,  who  gave 
no  notice  to  A,  until  November  fol- 
lowing. It  turned  out,  that  on  the  2Srd 
of  March,  A.  had  sub- chartered  the  ship 
to  B,,  whose  agent  at  Hong-Kong  had 
paid  the  freight  to  the  agent  there  of  the 
shipowner.  Held,  that  A,  was  still  liable 
to  C.  for  the  fi>eight,  and  that  C's  laches 
in  giving  notice  had  not  deprived  him  of 
his  right.     Yoitng  v.  Undsajf. 

▼ol.  27,  p.  405 

29.  A,  B,  was  entitled  to  a  reversionary 
interest  in  a  fund  vested  in  four  trustees, 
of  whom  he  was  one.  A,  B,  mortgaged 
his  interest  to  C  D.,  another  trustee. 
Held,  that  C.  D.'s  notice  in  the  transac- 
tion was  a  sufficient  notice  to  the  trustees 
of  the  mortgage,  but  that  A,  fi.'s  notice 
was  not     WiUit  v.  Greenhill,    (No.  1.) 

vol.  29,  p.  376 

30.  Notice  of  a  deed,  held  to  be  notice  not 
only  of  its  contents,  but  of  the  facts  the 
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knowledge  of  wbicb  the  insistiiig;  on  its 
production  would  have  necessarily  led 
to.    Peto  ▼.  Hammond.       yoL  80,  p.  495 

81.  The  owner  in  fee  of  two  plots  of  land 
daniscd  the  first  for  an  hotel,  and  cove- 
nanted  that  he  would  not  let  any  house 
or  land,  within  a  certain  distance  of  it, 
to  be  used  as  an  hotel.  He  demised  the 
second  plot,  which  was  within  the  dis- 
tance, to  another  person.  The  Defend- 
ant purchased  the  reversion  of  the  second 
plot  and  afterwards  bought  up  the  lease  of 
it,  bat,  as  the  Court  held,  with  notice  of 
the  restrictive  covenant  relating  to  the 
first  lot.  Held,  that  he  was  in  equity 
bound  by  that  covenant,  /ay  v.  Richard' 
MHb  voL  80,  p.  563 

82.  The  rule,  that  notice  to  one  partner  in 
an  ordinary  trading  partnership  is  notice 
to  all  the  partners,  does  not  apply  to  a 
joint-stock  company.  In  re  Carew's  Bs' 
tatt  Jet.    (No.  2.)  vol.  31,  p.  89 

38.  Knowledge  of  a  particular  fact  relating 
to  the  accounts,  by  one  director  of  a 
banking  company,  is  not  notice  to  the 
company,  where  that  director  had  no 
voice  in  the  management  of  the  accounts, 
and  the  money  transactions  of  the  com- 
pany were  conducted  exclusively  by  a 
manager  under  three  directors,  of  whom 
the  director  possessing  the  knowledge 
was  not  one.     Ibid, 

34.  Colonel  fF.  fraudnlently  obtained  pos- 
session of  acceptances  of  C,  and  he  got 
them  discounted  and  carried  to  his  ac- 
count by  a  banking  company  to  whom  he 
wss  greatly  indebted,  and  of  which  he 
was  a  director  and  local  manager.  Hrid, 
mder  the  circumstances,  that  the  bank 
had  notice,  and  could  not  be  considered 
bondJUU  owners.    Ibid. 

88.  J,  B,,  having  assured  his  life,  wrote  to 
the  assurance  company,  '*  please  to  take 
notice  that  1  wish  to  transfer  my  interest 
in  the  policies*'  to  C.  D.  The  letter  was 
delivered  to  the  company  and  noted  in 
their  books.  Held,  that  this  was  a  good 
equitable  assignment^  as  against  a  sub- 
sequent assignee  of  the  policies,  who 
bad  in  addition  obtained  possession  of 
the  policies.    Chonmt  v.  Baylet. 

voL  31,  p.  361 

36.  Extent  to  which  a  purchaser  is  held  to 
have  notice  of  the  contents  of  documents 
referred  to  in  the  particulars  of  sale. 
Cm  v.  CpMntoi.  vol.  31,  n.  878 

87.  If  property  is  declared  to  be  sold  sub- 
ject to  the  provisions  contained  in  a  deed 
which  is  specially  referred  to,  without 
mentioning  its  contents,  and  which  deed 
can  be  examined  before  the  sale  by  the 
purchaser,  he  is  bound  by  everything 
contained  in  that  deed.  But  if  the  ven- 
dor, instead  of  referring  the  purchaser  to 
the  deed  to  ascertain  ita  contents,  him- 
self states  what  the  contents  ore,  the  pur- 
chaser is  not  bound  to  examine  the  deed 

VOL.XXXVl— 8. 


itself,  but  may  reasonaUy  trust  to  the 
representation  of  it,  contained  in  the  par- 
ticulars of  sale,  as  being  a  correct  state- 
ment of  its  contents.     Coz  v.  Coves/en. 

vol.81,  p. 878 
88.  As  between  two  equitable  assignees, 
the  time  when  notice  is  given  to  a  person 
who  afterwards  becomes  the  tmstee  is  of 
no  importance,  if  both  notices  are  given 
previous  lo  the  period  when  the  relation 
of  trustee  or  eettui  qwe  trust  is  created. 
Webtier  v.  Webster.  vol.  81,  p.  898 

39.  Bankers  advanced  to  customers  800/.  to 
redeem  some  railway  stock  which  had 
been  transferred  to  another  firm  as  a  se- 
curity for  that  sum.  The  stock  was 
thereupon  transferred  in  blank  to  the 
bankers.  Subsequently,  the  customers, 
in  a  letter  to  the  bankers,  stated  that  they 
had  been  requested  by  their  **  principal" 
to  extend  the  term  of  the  loan  on  the 
stock.  The  stock  actually  belonged  to 
a  third  party.  A,  B,  HeM,  that,  after 
the  receipt  of  this  letter,  the  bankers 
had  constructive  notice  of  A.  B.*b  right 
to  the  stock,  and  that  no  aobseqtient  ad- 
vances made  by  the  bankers  to  the  cus- 
tomers could  i^ect  the  stock.  Loekg  v. 
Preseoit.  vol.  82,  p.  261 

40.  The  estate  of  a  tenant  for  life  was 
liable  to  forfeiture  on  his  mortgaging 
it.  He  mortgaged  it  to  C.  D.  unknown 
to  the  parties  taking  under  the  forfeiture. 
Held,  that  C.  />.  was  liable  to  account  to 
them  for  the  rents,  at  all  events  from  the 
filing  of  the  bill,  and,  beyond  that,  from 
the  time  he  had  notice  of  the  trusts 
creating  the  forfeiture.  Hennessey  v. 
Bray.  ^  vol.  33,  p.  96 

41.  The  rule  is,  generally,  that  a  client 
roust  be  treated  as  having  had  notice  of 
all  the  facts  which,  in  the  same  trans- 
action, have  come  to  the  knowledge  of 
his  solicitor;  and  that  the  burden  of 
proof  lies  on  the  client  to  shew  that  there 
IS  a  probability,  amounting  to  a  moral  cer- 
tainty, that  the  solicitor  would  not  have 
communicated  those  facts  to  his  client. 
Thompson  v.  Cartwright,      vol.  38,  p.  178 

42.  Notice  of  a  charge  on  a  fund  given  to 
one  before  the  fund  comes  into  his  pos- 
session is  wholly  inefiectusl.  Somerset 
V.  Cox.  vol.  83,  p.  634 

43.  Parol  notice  given  to  a  trustee  of  an  in- 
cumbrance on  the  trust  fund  is  sufficient ; 
but  a  statement  to  a  trustee,  in  a  casual 
conversation,  is  insufficient  notice  to 
him.    Re  Tichener.  vol.  35,  p.  317 

44.  A  mortgagee  of  a  trust  fund  gave  no 
notice  to  the  trustee  until  after  the  mort- 
gagor's bankruptcy ;  bat  he  gave  notice 
before  the  assignees  had  given  notice  to 
the  trustee  of  their  riffht.  Held,  that 
the  trust  fund  was  in  the  order  and  dis. 
position  of  the  bankrupt  and  belonged 
to  the  assignees.    Ibid. 

45.  The  assignee  of  an  underlease  held  to 
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have  constructive  notice  of  a  covenant  in 
restraint  of  trade  contained  in  an  assign- 
ment of  the  orifpnal  lease,  he  having 
precluded  himself,  hy  agreement,  from 
examining  the  prior  title.  Clements  v. 
fFeUes.  vol.  35,  p.  513 

46.  By  a  rule  of  a  mutual  assurance  so' 
ciety,  the  insured  was  hound  to  give 
notice  to  the  directors  of  any  change  of 
the  captain  of  his  vessel,  and,  in  case  of 
default,  the  society  was  not  to  be  liable 
for  any  subsequent  loss.  By  another 
rule,  notices  to  members  sent  by  post 
were  to  be  effectual,  though  not  actually 
received.  Held,  that  the  directors  of 
the  society  were  members  within  the 
latter  rule,  and  that  a  notice  of  a  change 
of  captain  sent  to  them  by  post  was  valid, 
though  not  actually  received  by  them. 
Bradford  v.  Howard,  vol.  85,  p.  618 

47.  A,  conveys  a  plot  of  land  to  B,  m  fee, 
and  remains  owner  in  fee  of  an  adjoining 
plot.  J.  and  B,  for  themselves,  their 
heirs  and  assigns,  enter  into  reciprocal 
covenants  aeainst  building  on  their 
respective  'plots.  Held,  that  whether 
these  covenants  ran  with  the  land  or 
not,  all  persons  claiming  under  A.  and 
B,  are  bound  by  the  covenants.  Western 
V.  Maedermoi,  vol.  35,  p.  248 


NOVATION  OF  CONTRACT. 
iSee  Rescindino  Contract.] 

1.  The  absolute  interest  in  some  freeholds 
belonging  to  a  wife  for  life,  with  remain- 
der to  her  husband  in  fee,  was  sold  by 
the  husband.  The  wife  dissenting.  Held, 
that  the  contract  could  not  stand  as  a  sale 
of  the  reversion  at  an  apportioned  price. 
Dall^  V.  fVonham.  vol.  83,  p.  154 

2.  In  if  ay  the  Plaintiff  agreed  to  purchase 
an  estate,  including  hay  and  growing 
crops,  for  9,000/.  The  purchase  was  to 
be  completed  in  June,  when  the  Plaintiff 
was  to  be  let  into  possession,  and  if  not 
then  completed,  the  Plaintiff  was  to  pay 
interest  on  the  purchase-money.  By 
subsequent  agreement,  November  was 
substituted  for  June.  The  contract  was 
not  completed  until  the  following  Feb' 
ruary,  and  in  the  meantime  tlie  vendors 
had  sold  the  hay  and  used  the  garden 
produce.  Held,  that  under  the  altered 
contract,  the  Plaintiff  was  not  entitled  to 
this  hay  or  produce.  Webster  v.  Donald^ 
son,  vol.  84,  p.  451 


NUISANCE. 

[Ae  Sewaob.] 

1.  The  onus  of  proof  lies  on  any  person, 
who,  on  the  ground  of  nuisance,  seeks  to 
prevent  his  neighbour  from  desJing  with 


his  own  property  as  he  pleases.    OUaker 
V.  Hunt,  vol.  19,  p.  435 

2.  Though  A.  may  be  disentitled,  by  ac 
quiescence,  to  an  injunction  to  stop 
B.*B  manufisctory,  which  is  noxious  to 
the  neighbourhood,  yet  it  does  not 
consequently  follow  that  B.  is  entitled 
to  an  injunction  to  prevent  A.*b  re- 
covering damages  at  law.  Equity  may 
leave  both  parties  to  their  legal  rights. 
Bankart  v.  Houghton.  vol.  27,  p.  425 

3.  Acquiescence  in  the  erection  of  noxious 
works,  while  they  produce  little  injury, 
does  not  warrant  the  subsequent  exten- 
sion of  them  to  an  extent  productive  of 
great  damage.    Ibid. 

4.  Injunction  to  prevent,  on  the  ground 
of  acquiescence,  a  party  injured  by 
copperworks  from  enforcing  a  judgment 
recovered  by  him  for  damages  at  law 
refused  with  costs.     Ibid. 

5.  The  Defendant  allowed  a  noxious  and 
offensive  refuse  water  to  flow  from  his 
manufactory  into  an  old  pit  on  his  own 
land,  but  which  percolated  underground 
into  the  Plaintiffs'  colliery.  The  De- 
feodant  was  restrained  '  by  perpetual 
injunction.     Turner  v.  MU/jield. 

voL  34,  p.  390 


OFFICE  COPY. 

1.  The  papers  in  the  suit  were  acciden- 
tally burnt  in  the  offices  of  the  re- 
lator's solicitor,  and  new  office  copies 
became  necessary  for  the  hearing  of  the 
cause.  A  decree  was  afterwards  pro- 
nounced  against  the  Defendant,  with 
coats,  as  between  party  and  party. 
Held,  that  the  extra  costs  occasioned 
by  this  accident  ought  not  to  be  borne 
by  the  Defendant.  The  Attorney-  General 
V.  Kerr.  vol.  8,  p.  425 

2.  In  a  civil  proceeding  at  law,  the  office 
copies  of  the  depositions  in  Chancerv 
being  good  evidence,  the  originala  will 
not  be  ordered  to  be  produced.  The 
Attorney-  Qenerdl  v.  Ray.     vol.  6,  p.  335 

(See  LooeU  v.  YaUs.       voL  4,  p.  229) 

3.  In  the  long  vacation,  when  a  matter 
presses,  the  Court  will  sometimes  take 
the  original  affidavits  into  its  custody, 
and  act  on  them  as  if  they  had  been  filed ; 
but  when  the  Court  is  sitting,  office 
copies  alone  can  be  used.  Attorney' 
General  v.  Lewie.  vol.  8,  p.  179 

4.  Before  ordering  the  production  of  ori« 
ginal  records,  the  Court  requires  it  to 
be  shewn  that  the  office  copies  will 
not  be  sufficient.    Anonymous, 

vol.  13,  p.  420 

5.  An  order  of  course  made,  saving  just 
exceptiona,  under  the  19th  Consolidated 
Order,  rule  4,  to  read  proceedings  in 
bankruptcy  at  the  hearing  of  the  cause. 
Lake  v.  Peisley.  vpl.  35,  p.  125 
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OFFICER  OF  COURT. 

[See  Clerk  im  Court,  Commisiionbr, 
Process.] 

1.  The  Court  would  not  prospectively  dis- 
pense with  the  usual  oath  of  the  mes* 
senger,  to  whose  custody  an  answer  is 
confided     Rigby  w,  Pimmoek. 

vol.  8»  p.  575 

2.  Where  a  person  seeks  for  damages,  on 
the  ground  of  the  improper  use  of  the 
process  of  this  Court,  and  the  person 
against  whom  the  complaint  is  made 
may  have  the  matter  tried  at  law.  Whiie- 
keatd  v.  Lynet*  vol.  S4,  p.  161 


OFFICIAL  LIQUIDATOR. 
[See  WiiiDiNO'UP.] 

1.  A  suit  was  instituted  by  three  members 
of  a  Freehold  Land  Society ,  on  behalf,  &c., 
against  another  member.  The  society 
was  afterwards  ordered  to  be  wound  up  ; 
and  on  the  application  of  the  three 
Plaintifis,  the  name  of  the  official  ma- 
nager  was  substituted  as  Plaintiff.  The 
Judge  would  not  allow  the  official  ma- 
nager to  prosecute  the  suit,  who  then 
moved  to  stay  proceedings  therein,  on 
such  terms  as  the  Court  should  think  fit. 
The  motion  was  refused  with  costs,  to  be 
paid  by  the  official  manager  personally. 
Caldwell  r.Erne$t,  (No.l.)  vol.  27.  p.  89 

2.  A  suit  was  instituted  by  the  official  ma- 
nager of  a  company  appointed  under  an 
order  of  this  Court  to  wind  it  up.  Held, 
that  the  Defendant  might  contest  the 
validity  of  the  order,  and  shew  that  the 
Court  had  no  jurisdiction  to  make  it. 
Phtmetead  Water  Company  v.  Davit, 

vol.  28,  p.  545 


OPENING  BIDDINGS. 
[See  MOV  80  Ac  81  Vict,  c  48,  a.  7.] 

1.  On  opening  the  biddings  in  the  case  of 
property  held  for  lives,  the  Court  im- 
posed the  condition,  that  the  party  open- 
ing should  be  bound  by  his  offer,  if  no 
better  bidding  could  be  enforced,  Walond 
V.  Walomd,  vol.  8,  p.  352 

2.  A  purchaser  under  the  Court  died  before 
confirmation  of  the  report.  Held,  that 
it  was  not  necessary  to  serve  his  heir  with 
notice  of  an  application  to  open  the  bid- 
dings.    TemfUr  v.  Sweet,    vol.  8,  p.  464 

8.  When  biddings  were  opened,  the  pur- 
chaser  was  entitled  to  interest  on  his 
deposit  at  four  per  cent.     Bankt  v.  Banke, 

vol.  16,  p.  880 

4.  A  party  opening  biddings  was  ordered 
to  aepoait  the  amount  of  hia  advance, 
but  was  not  required,  in  the  first  in- 
stance, to  pay  into  Court  the  amount  of 
the  original  deposit.  Upon  his  neglect 
to  make  the  required  payment,  the  order 


to  open  biddings  was  discharged  with 
coats,  to  be  paid  by  him.    Banke  v.  Banke. 

vol.  16,  p.  380 

5.  On  a  sale  under  the  Court,  two  persons 
agreed  not  to  bid  against  each  other,  but 
that  one  should  bid  up  to  1,5002.  and 
divide  the  lot  between  tbem.  They 
bought  it  for  650/.  Held,  that  this 
agreement  furnished  no  ground  for  open- 
ing the  biddings,  or  annulling  the  sale. 
/»  re  Carew'e  Eitate.  vol.  26,  p.  187 

6.  Taxation  of  costs  incurred  by  purchaser, 
which  a  party  .opening  the  biddings  sub- 
mitted to  pay.     Raywiond  v.  Lakeman. 

vol.  84,  p.  584 

OPTION  TO  PURCHASE. 

[See  Pre-emption.] 

1.  A  yearly  tenant,  having  the  option  of 
purchasing  the  property,  filed  his  bill 
against  the  landlord,  for  a  specific  per- 
formance of  the  contract  for  sale.  The 
landlord  having  proceeded  to  eject  the 
Plaintiff,  the  latter  applied  for  an  in- 
junction to  restrain  him ;  but  the  Court 
declined  granting  it,  except  on  the  terms 
of  the  Plaintiff  undertaking  to  continue 
to  pay  the  rent,  without  prejudice.  Pyke 
V.  Northwood,  vol.  1,  p.  152 

S.  Partnership  stipulation,  that  a  son  of  one 
partner,  or  in  case  of  his  minoritv,  the 
executor  should,  on  the  death  of  such 
partner,  succeed  to  his  share.  The  Court, 
on  the  terms  of  the  partnership  deed, 
considered  it  an  option,  and  not  an  obli- 
gation.   Madgwicky,  Wimble, 

vol.  6,  p.  495 

3.  The  grantee  of  an  annuity  effected  a 
policy  on  the  life  of  the  grantor,  at  his 
own  expense.  The  grantor  had  a  power 
of  redemption  on  payment  of  2,500/., 
and  it  was  provided,  that  in   case  the 

'  grantor  should, "  at  the  time  of  making 
such  repurchase,"  by  notice  in  writing 
elect  to  take  the  policy,  the  grantee  would 
assign  to  him  any  policy  "then  vested" 
in  him,  which  might  be  effected  in  re- 
spect of  the  annuity ;  but  it  was  declared 
that  it  should  not  be  incumbent  on  the 
grantor  to  keep  on  foot  any  policy.  The 
policy  became  valuable,  and  the  grantor 
gave  the  month's  notice  of  repurcbasct 
and  declared  his  election  to  take  the 
policy.  Held,  that  the  grantee  had  no 
right  afterwards  to  surrender  the  policy 
for  his  own  profit ;  and,  eemble,  that  al- 
though he  might  have  let  the  policy  drop, 
yet  he  was  not,  at  any  time,  entitled  to 
surrender  it  for  his  own  profit  Hawkine 
V.  Woodgate,  vol.  7,  p.  505 

(See  Baehford  v.  CooMi.  vol.  Z^t  p.  109) 

4.  A  letting,  in  1845,  to  a  yearly  tenant, 
and  if  he  should  wish  a  lease,  that  the 
lessor  will  grant  the  same  for  seven,  four- 
teen or  twenty-one  years,  at  the  same 
rent,  is  sufficiently  certain  to  be  specifi- 
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cally  perfiormed.  It  is  to  be  construed 
an  optional  lease  for  twenty-one  years 
from  1846,  determinable  at  the  end  of 
seven  or  fourteen  years,  at  the  option  of 
the  tenaat.    H«r««y  v.  GiUeiL 

voL  18,  p.  174 

5.  Under  such  a  contract,  the  landlord 
might  call  on  the  tenant  to  exercise  his 
option,  and,  in  default,  might  determine 
the  tenancy,  but  this  might  afterwards 
be  waived  by  a  receipt  of  rent     Ibid, 

6.  A  testator  gave  to  his  son  the  option  of 
purchasing  an  estate,  at  what  to  his  trus- 
tees **  should  seem  a  fair  and  reasonable 
value."  The  trustees  had  a  valuation 
made  which  amounted  to  1,500/.,  but  the 
valuation  made  at  the  instance  of  the 
parties  interested  in  the  produce  ex- 
ceeded  that  by  one- third.  Held,  that 
the  trustees  having  fixed  what  they  con- 
sidered "a  fair  and  reasonable  value," 
having  authority  to  do  so,  it  was  incum- 
bent on  the  Plaintiff  to  shew  that  it  was 
fraudulent,  in  order  to  prevent  the  son*s 
purchasing  at  1,6001.  Edwumd*  v.  Millett. 

vol  20,  p.  54 

7.  A  testator  authorized  his  executors,  in 
case  his  nephew  and  clerk  "  should  elect 
to  carry  on  his  business,  to  permit  them 
to  do  so  without  any  payment  for  good- 
will ;"  the  value  of  the  stock  was  to  be 
ascertained  by  arbitration,  and  to  be  pay- 
able by  instalments  within  ten  years. 
Held,  that  this  conferred  a  right  on  the 
nephew  and  clerk  as  specific  legatees, 
and  not  a  mere  discretion  oa  the  exe- 
cutors. But  the  rights  of  the  creditors 
being  paramount,  it  was  held,  that  if  the 
proceeds  of  the  business  were  necessary 
for  the  payment  of  the  debts,  the  nephew 
and  clerk  must  at  once  provide  sufficient 
for  their  payment.    Fryer  v.  iVard, 

vol.81,  p. 602 

8.  In  1856  the  Defendant  agreed  with  6. 
F.  B.  to  grant  him  a  lease  of  some  pro- 
perty for  three  years,  with  an  option  for 
6.  F.  B.  to  csil  for  a  lease  for  three 
years,  or  for  the  whole  of  his*  the  De- 
fendant's, terox  In  1864  G.  F,  B.  became 
bankrupt,  and  his  assignee  sold  his  in- 
terest to  the  Plaintiff,  who  called  on  the 
Defendant  to  grant  the  extended  term. 
Held,  on  deraorrer,  that  the  Plaintiff  was 
entitled  to  relief.    Bmekkmd  v.  PapiUon. 

vol.  35,  p.  281 

ORDER. 
[5mDbcbes,  Discbaboe  op  Ordcr,  Or- 

DBB  BY  CONSEMT,  QBDEB  Ex  PARTS.] 

ORDER  BY  CONSENT. 

[See  Com  SB  NT.] 

An  order  was  made,  on  petition  and  by 
consent.  Held,  that  it  could  only  be 
varied  by  a  proceeding  in  the  nature  of 


one  to  correct  the  agreement,  on  the 
ground  of  fraud  or  suppression  of  facts. 
Greenwood  v.  Churchill,       vol.  14,  p.  160 


ORDER  EX  PARTE. 

[See    Di8CB\ROE    op    Oroer«    Irbeou- 
LARiTY,  Waiver.] 

1.  Where  an  application  is  made  at  the 
Rolls  to  discharge  an  order  of  course, 
obtained  in  a  Vice-Chancellor's  cause, 
the  Court  can  only  consider  the  regu- 
larity of  the  order  as  an  order  of  course, 
and  will  not  enter  into  the  merits. 
Brooke  v.  Purton,  vol.  4,  p.  494 

{St,  Vietor  v.  De9ertux,  vol.  6,  p. 584 
Holcombe  v.  Antrolmt,  vol.  8,  p.  405 
Arnold  v.  Arnold.  vol.  9,  p.  206 ) 

2.  The  rule  is  general,  that  the  Court  will 
not,  on  an  application  to  discbarge  an 
order  of  course,  for  irregularity,  sustain 
it  as  an  order  obtained  adversely  on  me- 
rits.    Brooks  V.  Purton,        vol.  4»  p.  494 

(Groie  V.  Sansom,  vol.  1,  p.  297) 

3.  The  Plaintiff  submitted  to  a  demurrer 
by  omitting  to  set  it  down  within  twelve 
days,  and  the  Vice-Chancellor  ordered 
him  to  pay  the  costs  of  suit.  The  Plain  • 
tiff  afterwards  obtained  at  the  Rolls  sn 
order  of  course  to  amend,  suppressing  in 
his  petition  the  order  of  the  V ice-Chan- 
cellor. It  was  discharged  for  irregularity 
on  the  ground  of  the  suppression.  Cart- 
wright  V.  Smith,  vol.  6,  p.  121 

4.  The  Plaintiff,  upon  filing  a  demurrer 
wrote  to  say  he  submitted  thereto,  and 
would  obtain  an  order  to  amend.  More 
than  two  months  afterwards  he  obtained 
an  order,  as  of  course,  to  amend,  it  was 
discharged  for  irregularity.  Heam  v.  ^ay. 

vol.  6,  p.  868 

5.  A  Defendant  obtained  a  reference  under 
the  Contempt  Act,  to  inquire  whether  by 
poverty  he  was  unable  to  answer.  The 
Master  reported  in  the  negative.  By  an 
order  of  the  Vice-Chancellor  the  bill  was 
taken  pro  eoirfkeoot  wkhout  pre|udice  to 
the  Defendant  applying  withia  tee  days 
to  put  in  his  answer.  The  Defendant, 
suppressing  the  previoos  ctreumstaBCiis, 
then  obtained  an  order  of  course  for 
leave  to  defend  in  fortitd  pmttperie.  The 
order  wasdiscliarged.  Nowell  v.  WkUmker. 

vol.  6,  p.  407 

6.  An  application  for  an  order  of  course 
should  state  all  the  material  fasts.  If 
there  be  any  suppression,  the  etdcr  will 
be  discharged,  and  the  Court  will  nor, 
on  the  application  to  disehaige  it,  sup- 
port it  en  the  special  merits  tlwe,  for  the 
first  time,  appearing.  St,  Vietor  v.  Dove^ 
reux,  vol.  6,  p.  584 

7.  A  Plaintiff  claiming  partly  under  the 
heirs  of  a  Freoch  subject,  and,  through 
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an  instniment  of  doubtful  construction, 
obtained  an  order  of  course  at  the  Rolls 
to  sue  informA  paupertM,  upon  tbe  simple 
allegstioQ  of  his  poverty.  Held,  that  the 
order  waa  irregular,  on  the  ground  of  the 
suppression  of  the  facts,  which  ought  to 
have  been  presented  for  the  considera- 
tion of  the  Court  upon  tbe  application. 
St.  Fietor  v.  Devertux.  vol.  6,  p.  684 

8.  Older  of  course  discharged  with  costs, 
having  been  obtained  upon  a  suppression 
of  material  circumstances.  The  Marquis 
9/  Hgrtferd  v.  Amvs.  vol.  7,  p.  160 

9.  An  order  of  course  alleged  to  have  been 
irregularly  obtained  cannot  be  treated  as 
a  nullity.  It  operates  until,  by  a  proper 
application,  it  is  discharged.  Biake  v. 
BUUbe,  vol.  7,  p.  614 

10.  Order  of  course  to  amend  obtained  one 
day  too  late,  discharged.  Harrod  v.  Gib' 
9m.  vol.  8,  p.  90 

11.  A  client  who  had  employed  a  solicitor 
in  several  matters,  obtained  an  order  of 
course  for  the  taxation  of  the  costs  of  one 
natter  only,  with  a  dhrection,  thst  on 
payment  tbe  aoliciter  should  deliver  all 
tbe  papers  belonfring  to  the  client  It 
was  discbarged  with  costs  for  trregolarity. 
MMamd  v.  Gwynm,     In  rt  Bgreh, 

vol.  8,  p.  124 

12.  An  order  of  course  was  obtained  at  the 
Rolls  ta  a  cause  attached  to  another 
branch  of  the  Court.  The  order  became 
inoperaiive  by  reason  of  delay  in  service. 
Held,  that  the  order  having  been  reg^. 
larly  obtained,  a  motion  to  discharge  it, 
if  necessary,  was  not  properly  made  at 
the  Rolls.    P/smsr  v.  Hacdonald. 

vol.  8,  p.  191 

13.  In  respect  of  orders  of  course  made  at 
the  Rolls  in  a  Vice-Chancellor's  cause, 
tbe  Master  of  the  Rolls  has  no  jurisdic- 
tion over  anything  but  the  alleged  ir- 
regularity and  the  incident  costs.  In  such 
cases  the  merits  or  special  circumstances 
cannot  be  considered  by  the  Master  of 
the  Rolls  except  upon  the  question  of 
incidental  costs.  Holcombe  v.  Jntrobut. 

vol.  8,  p.  405 

14.  Order  of  course  for  taxation  dischsrged, 
00  the  grovmd  of  the  case  being  mis- 
stated upon  the  petition  for  the  order. 
/«  re  Cmen,  vol.  8,  p.  436 

16.  A  Defendant  upon  filing  bis  plea,  ob- 
tained an  order  of  course  for  bis  dis- 
charge, auppreasing  the  fact  that  the 
Plaintiff  bad  previously  given  notice  of 
motion  to  take  the  plea  off  the  file.  The 
order  was  discharged  for  tbe  suppression. 
mikin  V.  Nainhjf.  vol.  8,  p.  466 

16.  A.  B.,  who  claimed  some  property,  con- 
veyed it  to  trustees,  upon  trusts  for  car- 
rying on  tbe  litigation,  and  payment  of 
the  casta,  &c.  The  trustees  employed  a 
solicitor,  and  tbey  raised  a  sum  of  money, 
upon  if.  B'^  notes  drawn  for  the  pur- 
pose, which  they  placed  in  the  solicitor's 


hands.  A»  6.  alone  obtained  an  ex  parte 
atdert  far  taxation ;  it  was  discharged  for 
irregidarity.    Bx  parte  Mobhe. 

vol.  8,  p.  499 

17.  An  order  of  course  for  referring  excep- 
tions for  insufficiency,  obtained  within 
the  proper  limit  as  to  time,  but  amended 
after  its  expiration,  discharged  for  irre- 
gularity.   Wool  V.  Towntey,    vol.  9»  p.  41 

18.  An  order  of  course  may  be  amended 
before  service,  but  eemhUt  that  after  ser- 
vice  it  cannot  be  amended  in  the  absence 
of  the  party  to  be  affected  thereby.    Ibid, 

19.  Ill  discharging  an  order  of  ooarse  at- 
tached to  another  Court  the  Master  of 
the  Rolls  has  not  authority  to  direct  the 
costs  to  be  costs  in  the  cause.     /6td« 

20.  A  demurrer  being  overruled  with  costs, 
the  Defendant  appealed.  The  Plaintiff 
afterwards  obtained  an  order  of  course  to 
dismiss  his  bill  with  costs,  suppressing 
the  fact  of  the  allowance  of  the  de- 
murrer; it  was  discharged  for  irregu- 
larity.    Lewis  V.  Cooper.       vol.  10,  p.  32 

21.  Order  of  course  for  taxation  discharged 
on  the  ground  of  tbe  suppression  of  an 
alleged  previous  reference  to  arbitration, 
though  tbe  fact  was  disputed.  De  Feu- 
ehires  v.  Dawes%  vol.  U,  p.  46 

22.  A  plea  waa  overruled  and  ordered  to 
stana  for  an  answer.  Exceptions  were 
then  taken  and  submitted  to ;  sfter  which, 
a  warrant  was  taken  out  for  time  to  an- 
swer, which  was  consented  to.  The  order, 
as  drawn  up,  gave  leave  to  plead,  answer, 
or  demur,  8tc.  The  Defendant  filed  a 
second  plea.  An  application  to  take  it 
off  the  file  was  refused  until  the  order  of 
the  Master  had  been  discharged.  Cham" 
bers  V.  Howell*  vol.  12,  p.  668 

23.  The  order  was  afterwards  discharged, 
on  proof  that  satisfied  the  Court  that  it 
was  not  in  accordance  with  the  consent. 
Ibid. 

(See  Newman  v.  WhUe.    vol.  16,  p.  4) 

24.  A  party  applying  ex  parte  for  an 
order  to  tax  should  state  everything 
which  can  have  a  bearing  on  the  matter, 
otherwise  the  order  will  be  discharged. 
In  re  Walker.  vol.  14,  p.  227 

26.  The  rule  that  on  application  for  orders 
of  course  all  msterisl  fiicts  must  be  stated 
is  to  be  strictly  adhered  ta  Re  Winter- 
bottom.  vol.  16,  p.  80 

26.  An  applioatiiop  to  tbe  Master  of  the 
Rolls  to  discharge  a  Rolls*  order  of 
course,  made  in  a  cause  atuched  to  ano- 
ther branch  of  the  Court,  refused  with 
costs.     Cooper  v.  Knox.      vol.  16,  p.  102 

27.  When  a  demurrer  has  been  overruled, 
and  an  appeal  from  tbe  order  is  pending, 
an  ex  parte  order  to  amend  is  irregular ; 
and  a  Plaintiff  having  obuined  such  an 
order,  after  he  had  notice  that  the  appeal 
had  been  set  down,  it  was  discharged  with 
costs,  and  the  amendments  were  ex- 
punged.   Ainslie  v.  Sims.    vol.  17»  p.  174 
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28.  A  dient  obtained  Bn  «rder  of  course  for 
the  taxation  of  hii  aoUci tor's  bill.  A 
special  agreement  existed  between  them, 
which  ought  to  have  been  mentioned  on 
the  application,  but  this  w«s  in  the  pos- 
session of  the  solicitor,  who  refused  to 
furnish  a  copy.  The  Court  declined  to 
■discharge  the  order,  though  irregular. 
Rb  Ingle.  <vol.  21,  p.  275 

29.  Upon  «  motion  for  an  injunction,  the 
Defendant  consented  to  an  immediate 
decree,  but  he  became  bankrupt  before 
the  decree  had  been  drawn  up,  and  his 
written  consent  to  set  down  the  cause 
could  not  be  obtained.  The  Court  made 
the  order  for  setting  down  the  cause  and 
dispensed  with  the  consent  Brigkouse  v. 
MoKgetson,  vol.  35,  p.  303 


ORDER  OF  ASSETS. 

[See  Administration,  Exonx&atvon, 
Order  op  Debts,  Payment  op  Debts 
AND  Legacies.] 

L  Where  real  estates  are  devised  to  the 
heir,  although  for  certain  purposes  he 
takes  by  descent;  yet,  as  between  him 
and  the  devisees  of  other  parts  of  the 
testator's  estates,  >the  estates  devised  to 
the  former  are  not  to  be  applied  in  pay- 
ment of  the  debts  in  'priority  to  the  es«' 
tates  devised  to  the  -Utter.  Biederman  v. 
Seymour.  vol.  3,  p.  368 

2.  Though  the  creditors  ^of  a  testator  have 
a  right  to  resort  to  the  estate  devised  to 
the  heir,  in  priority  to  the  other  devised 

'  estates,  yet  the  heir  is  entitled  to  contri* 
bution  nrom  the  other  devisees,  to  the 
extent  to  which  his  estate  may  be  ex- 
hausted by  debts.    Ibid. 

3.  jt,  B,  and  the  other  committeemen  of  a 
public  company  mortgaged  the  company's 
estate,  and  covenanted  personally  to  pay 
the  money.  They  afterwards  entered 
into  a  ^enonal  obligation,  by  bond  for 
another  debt  A.  B.  died,  having  cer- 
tain shares  vested  in  him  as  trustee  to 
the  company.  By  the  decree,  the  shares 
were  ordered  to  be  sold,  and  the  pro- 
duce applied  in  pigment  of  the  debts  of 
the  company,  for  which  the  estate  of 
A.  B,  was  liable  Held,  that  the  repre- 
sentatives of  A.  B.  had  a  right  to  have 
the  fund  applied  in  payment  of  the  bond 
debt,  in  priority  of  the  mortgage  debt. 
Lawrenee  v.  Kempeon.  vol.  7,  p.  574 

4.  Costs  of  suit  apportioned  between  real 
and  personal  estate.     Bunnett  v.  Potter. 

vol.  7,  p.  540 
{Johnston  v.  Todd.  vol.  8,  p.  489 

Hopkinton  v.  ElHt.  vol.  10,  p.  169) 

5.  A  testator  directed  all  his  debts,  in  the 
first  place,  to  be  paid  out  of  his  personal 
estate,  except  his  leaseholds,  if  sufficient, 
and,  if  not,  he  charged  his  real  estate 
therewith.     Held,  that  the  specific  le- 


gacies were  liable  to  tlie  payment  of  the 
debts  in  priority  of  the  real  -estate.  Bate" 
man  v.  Hotchkin.  vol.  10,  p.  426 

6.  A  testator  devised  two  estates  in  differ- 
ent ways,  and  he  charged  one  only  with 
the  payment  of  his  debts,  funeral  and 
testamentary  expenses,  in  a  creditors' 
suit,  both  estates  were  sold  for  payment 
of  the  debts.  Held,  that  the  charged 
estate  was  primarily  liable  for  the  costs 
of  suit     WiUon  v.  Heaton. 

vol.  11,  p.  492 

7.  Legacies  directed  to  be  invested,  and  to 
become  payable  and  paid  in  a  certain 
order,  with  interest  from  the  testator's 
death.  The  assets  being  deficient,  the 
Court  on  the  context,  held,  that  they 
were  payable  pari  paesu.  Lord  Dunboyne 
V.  Brander.  vol.  18,  p.  313 

8.  A  testator,  by  his  wiU,  directed  60,000/. 
to  be  invested  in  lieu  of  6,000(.  secured 
by  his  marriage  settlement,  and  the  in- 
terest to  be  paid  to  his  wife  for  life,  and, 
after  her  decease,  the  principal  to  be  ap- 
plied as  therein  mentioned.  He  then 
directed  .sundry  legacies  to  be  invested 
for  certain  relatives,  to  be  paid  within  a 
year  after  his  death,  if  they  should  be  of 
age,  and  if  not,  upon  coming  of  age,  with 
interest  in  the  meantime;  but  the  prin- 
cipal sums  were  not  to  be  paid  till  after 
the  payment  or  investment  of  the  60,0001. 
He  then  gave  otherlegacies,  and  directed 
that  the  several  sums  given  by  his  will, 
and  not  thereinbefore  paiticularly  di- 
rected, **  should  be  invested  in  the  order  and 
become  payable  and  paid  in  the  manner 
thereinafter  mentioned,"  and  that  the 
60,000/.  should  be  the  sum  first  paid  and 
invested,  a  legacy  to  one  of  his  sisters 
should  be  the  next  paid  and  invested,  and 
BO  on.  Held,  that,  except  as  to  the 
60,000/.,  the  priority  intended  was  a  pri- 
ority of  administration  or  realization  of 
assets,  and  not  of  rigtits^and  inierests; 
and  therefore  the  estate  being  insufficient, 

-  all  the  legacies,  exoept  the^,O00/.,  abated 
pro  raid.     Ibid. 

9.  Observations  on  the  doctrine  of  Roberts 
v.  Walker,  i  Rust.  ^  Myl,  752,  as  to 
blending  realty  with  personalty.  Bentley 
V.  Cldfield.  vol.  19,  p.  225 

10.  A.  B.  purchased  an  estate  in  considera- 
tion of  an  annuity.  It  waa  thereupon 
charged  upon  the  purchased  and  also  on 
another  estate,  and  J.  B.  covenanted  to 
pay  it.  On  A.  B.'s  death,  Held,  that  his 
personal  estate  was  the  primary  fund  for 
payment  of  the  annuity.    Yonge  v.  Furte. 

vol.  20,  p.  380 

11.  The  testator,  after  directing  payment 
of  his  debts,  devised  his  real  estate  to  his 
executors,  upon  trust  to  sell,  and  he  di- 
rected that  the  produce  should  be  deemed 
part  of  his  personal  estate,  and  that  the 
rents,  until  the  sale,  should  be  deemed 
part  of  the  annual  income  of  his  personal 
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estate,  and  that  the  same  moneys  and 
rents  should  be  subject  to  the  disposition 
thereinafter  made  to  bis  personal  estate 
'and  the  income  thereof;  and  he  be- 
queathed his  personal  estate  to  his  trus- 
tees  to  invest  it  in  Consols,  upon  trust  to 
pay  certain  legacies.  Held,  that  the  real 
and  personal  estate  were  blended  and  ap- 
plicable pari  pauu  in  payment  of  the 
debts  and  legacies^    Simmimt  ▼.  Roae. 

vol.  21,  p.  87 
(Skallerau  ▼.  Wright,    vol.  12,  p.  506) 

12.  It  was  not  the  object,  nor  is  it  the 
operation,  of  the  statute  of  the  3^  &  4 
Will.  4,  c.  104,  to  make  the  simple  con- 
tract debts  of  a  deceased  person,  in  the 
nature  of  mortgages  or  specific  charges 
on  his  real  estate,  but  as  the  statute 
makes  the  land  aueU  for  the  payment  of 
his  debit,  these  debts  constitute  a  gene- 
ral charge  upon  them,  but  not  so  that  a 
htmd  JtdB  purchaser  of  the  lands,  from 
the  heir  or  devisee,  is  bound  to  see  to  the 
application  of  the  purchase- monej,  as 
he  would  be  in  the  case  of  a  particular 
moftgaffe  on  any  portion  of  the  lands 
themserves.    KimdBrley  ▼.  Jtrvit, 

vol.  22,  p.  1 

13.  The  real  estate  of  a  deceased  person 
constitutes  assets,  to  be  administered  in 
a  Court  of  Equity,  according  to  the 
priorities  specified  by  the  statute,  and 
all  the  inciaents  of  assets  attached  to  it ; 
and,  consequently,  such  assets  are  liable, 
in  the  first  place,  to  pay  the  debts  of  the 
deceased  debtor,  and,  subject  thereto, 
they  belong  to  his  devisee  or  heir  at  law, 
bat  the  devisee  or  heir  at  law  takes  no 
beneficial  interest  therein,  except  sub- 
ject to  and  after  payment  of  the  debts  of 
the  deceased  testator  or  ancestor.    Ibid, 

14.  A  testator  devised  part  of  his  real 
estate  in  trust  for  sale  to  pay  his  debts 
*'  and  the  costs  and  charges  of  proving 
and  attending  the  execution  of  his  will 
and  the  several  trusts  therein  contained." 
Held,  that  the  costs  of  an  administration 
suit  were  charged  upon  this  estate.  Jl' 
top  V.  BelL  vol.  24,  p.  451 

15.  A  testator  gave  and  devised  to  his  exe- 
cutors his  freehold  house  and  all  his  other 
property  he  might  die  possessed  of,  *'  in 
trust  for  the  purposes  of  his  will."  Held, 

•  that  he  had  not  created  a  mixed  fiind. 
BUit  V.  Bartruwu    (No.  3.) 

vol.  25,  p.  110 

16.  Since  the  WiUs  Act  (I  Viet,  c  26),  real 
estate  passing  by  a  residuary  devise,  held 
to  be  subject  to  debts  in  priority  of  spe- 
cific legacies.    Rotkerkam  v.  Rotkerham. 

vol.  26,  p.  465 

17.  Costs  of  a  suit  to  administer  both  real 
and  personal  estate,  and  to  ascertain  the 
rights  to  both,  were  held  payable,  pri- 
marily, out  of  the  personal  estate,  not- 
withstanding the  personal  estate  waa,  by 
the  will,  exonerated  from  payment  of  the 


debts  and  the  costs  and  charges  of  prov- 
ing the  will.  Stringer  v.  Harper,  (No.  2.) 

vol.  26,  p.  585 

18.  The  testator  devised  real  estate  to  one 
for  life,  with  remainder  to  trustees  for  a 
term  to  raise  the  clear  sum  of  10,000/. 
for  his  youngs  son ;  and,  subject  thereto, 
he  devised  the  estate  in  strict  settlement 
The  personal  estate,  not  specifically  be- 

Sueathed,  was  insufficient  to  pay  the 
ebts,  and  thereupon  the  devised  estate 
and  specific  legacies  became  liable  to 
contribute  rateabiy  towards  the  deficiency. 
Held,  that,  as  between  the  youngest  son 
and  the  persons  taking  the  estate  subject 
to  the  term,  the  whole  amount  of  con- 
tribution of  the  real  estate  was  to  be 
borne  by  the  latter.    RaUcet  v.  BouUom* 

vol.  29,  p.  41 

19.  A  testator  bequeathed  a  legacy  of 
4,000/.,  payable  by  his  trustees  out  of 
his  personal  esute,  and,  if  that  should 
be  deficient,  out  of  his  real  estate.  The 
trustees,  having  provided  for  all  claims 
except  this  legacy,  put  W,  H,  (who  waa 
entitled  to  the  residue)  into  possession  of 
the  real  and  personal  estate.  He  died 
many  years  after,  having  continued  to 
pay  interest  on  the  legacy,  and  questions 
then  arose,  between  persons  claiming 
under  him,  as  to  the  fund  out  of  which 
the  legacy  ought  to  be  paid.  Held,  on 
the  aasumption  that  the  nrst  testator  left 
sufficient  personal  estate,  that  his  per- 
sonal estate  remaining  in  specie  was  first 
liable,  and  that  the  deficiency  must  be 
provided  out  of  W.  ff.'s  assets.  Secondly, 
on  the  assumption  that  the  first  testator's 
personal  estate  was  deficient,  then  that 
nis  personal  estate  in  specie  was  first 
applicable,  and  that  his  real  estates  not 
alienated  for  value  were  liable  rateabiy 
for  the  deficiency.    Hepworth  v.  Hilt, 

vol.  30,  p.  476 

20.  Residuary  devised  real  esUte  held  to 
be  applicable  towards  the  payment  of  the 
testator's  debts  before  his  specifically  be- 
queathed personal  estate.  Bethel  v.  Green, 

vol.  34,  p.  302 

ORDER  OF  COURSE. 
[See  Order  Ex  parte.] 


ORDER  OF  DEBTS. 

[See  Administration,  Order  of  Assets, 
Priority.] 

1.  In  1811  a  creditor's  suit  was  instituted 
by  a  simple  contract  creditor;  the  an- 
swers were  got  in  in  1820,  the  Plaintiff' 's 
debt  was  admitted,  and  thereupon  the 
assets  were  brought  into  Court ;  in  1823 
another  simple  contractjcreditor  obuined 
judgment  against  the  executors,  no  decree 
was  made  in  the  cause  until  1829.  Held, 
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that  tlie  judgment  thus  obtained  had 
priority  over  all  the  simple  eontract 
debts.  Larkint  ▼.  Paxton,  vol.  2,  p.  219 
2.  In  a  creditor's  suit  the  Pluntiff  did  not 
satisfactorily  prove  his  debt,  and  the  bill 
was  retained  with  liberty  to  establish  the 
debt  at  law.  SkmhU,  that  a  judgment 
obtained  by  bimy  under  such  circum- 
stances, would  not  give  him  priority  over 
the  other  simple  contract  creditors.  Gt- 
hert  V.  HaUt.  vol.  8,  p.  236 


•«  OR"  READ  •«  AND." 
[See  "And**  rbad  "Or,"  Vesting.] 

1.  A  testator  devised  an  estate  in  fee  to 
his  son,  but  if  he  should  die  under  twenty- 
one,  over.  By  a  codicil,  he  limited  the 
estate  over,  in  the  event  of  the  son  dying 
without  issue  "  or"  under  twenty-one. 
Held,  that  **  or"  must  be  read  "  and," 
and  that  the  executory  devise  over  took 
effect  only  on  the  happening  of  both 
events,  and  consequently,  that  A*t  on  ob- 
taining twenty- one,  had  an  absolute 
estate  in  fee  simple.    Morris  v«  Morris, 

vol.  17,  p.  198 

2.  "  Or"  oenstrued  <'  and."    Shand  v.  Kidd, 

vol.  19,  p.  310 

3.  In  a  will,  the  word  "  or"  was  read  "  and," 
to  give  effect  to  the  manifest  intention. 
Maude  v.  Maude,  vol.  22,  p.  290 

4.  The  testator  bequeathed  4,000/.  to  his 
four  sons,  B.,  C,  D,  and  £.,  in  trust  for 
A.  for  life,  with  remainder  to  hia  issue, 
and  in  default,  to  the  four  sons,  "  or,"  to 
such  other  of  his  sons  as  should  be 
trustees  in  succession.  He  provided 
that,  on  the  death  of  either  of  the  four 
sons,  his  next  surviving  son  should 
become  a  trustee  in  his  place.  A,  sur- 
vived the  four  trustees,  and  died  without 
issue,  leaving  two  of  the  substituted 
trustees  surviving.  Held,  that  they  were 
not  exclusively  entitled  to  the  legacy, 
but  that  it  was  divisible  equally  between 
them  and  the  representatives  of  the  de- 
ceased trustees.     Ibid, 

5.  Bequest  of  residuary  personal  estate  in 
trust  for  testator's  wife  for  life,  and  on 
her  death  to  pay,  ftc  to  his  son  C,  A,  on 
his  attaining  twenty-one.  But  if  he 
should  depart  this  life  before  the  wife 
"or"  before  attaining  twenty-one,  then 
in  trust  for  the  Defendants.  Mainte- 
nance to,  and  a  power  to  advance  C  A, 
were  also  given.  C  A,  attained  twenty- 
one,  but  died  in  the  wife's  lifetime. 
Held,  that  "or"  was  to  be  read  "  and," 
and  that  the  aon  took  an  ab8<dute  vested 
interest  on  attaining  twenty-one.  Bent' 
ley  V.  Meeck,  vol.  2S»  p.  197 

6.  The  word  "and"  construed  *<or,"  in 
order  to  give  effect  to  the  obvious  mean- 
ing.  Maynard  v.  Wright,    vol.  26,  p.  285 

7.  A  testator  devised  a  freehold  in  trust  to 


accumulate  the  rents  ^  for  periods  of  not 
less  than  ten  years  suooessively  at  a  time, 
at  the  expiration  of  which,  the  aocumu- 
lations  to  be  paid  to  the  testator's  "  sons 
and  daughters,  or  such  of  them  as  ahould 
be  living  at  the  respective  periods  of 
division,  and  the  issue  of  sucli  of  them 
as  shall  have  died  leaving  lawful  issue, 
such  issue  taking  their  deceased  parent's 
share,"  to  be  vested  interests  in  the  same 
respectively  at  the  age  of  twenty-one 
years,  and  so  on  from  time  to  time  until 
the  expiration  of  twenty-one  years  after 
the  decease  of  the  survivor  of  her  chil- 
dren. And  from  and  after  the  expiration 
of  the  term  of  twenty-one  years,  he  de- 
vised the  same  premises  unto  aueh  of  his 
grandchildren  and  their  issue  as  should 
then  stand,  in  respect  to  him,  in  eaual 
degrees  of  consanguinity,  and  their 
heirs,  as  tenants  in  common.  Hdd, 
that  "  issue"  was  to  be  read  "children," 
and  the  word  "and"  to  be  read  *'or," 
and  that  the  devise  was  neither  void  for 
remoteness  nor  unoertaiuty.  Majpuurd 
V.  Wright,  vol.  26,  p.  285 

8.  A  testator  devised  real  estate  to  his 
children  and  their  heirs  as  tenants  in 
common,  with  a  gift  over  to  the  survivors 
"in  the  event  of  any  of  them  dying 
before  having  heirs  of  their  body  or 
making  a  particular  disposition"  of  his 
share.  Held,  that  "or"  must  be  read 
"  and,"  that  the  children  took  in  fee,  but 
that  the  gift  over  in  the  event  of  making 
no  disposition  was  repugnant  and  void. 
Ureated  v.  GreaUd,  vol.  26,  p.  621 

9.  Gift  of  annuity,  after  the  death  of  my 
mother,  "  or"  the  second  marriage,  death, 
or  forfeiture  of  my  wife.  The  mother 
having  predeceased  the  testator.  Held, 
that  Uie  annuity  was  ^yable  from  the 
testator's  death,  and  that  *'  or"  could  not 
be  read  "  and.*'  Hawkeworth  v.  Hmwkt^ 
worth.  vol.  27,  p«  1 

10«  Devise  to  A.  for  life  when  he  attains 
thirty- one,  and  after  his  death  to  his 
eldest  son  in  fee.  In  case  A.  should  not 
live  to  that  age,  "  or"  not  have  any  son, 
then  in  trust  for  B,  for  life,  on  attaining 
thirty-one,  and  afier  hia  death  to  hia 
eldest  son  in  fee,  and  in  case  of  failure, 
to  the  eldest  son  of  the  testator's  daugh- 
ter in  fee.  A,  attained  thirty-one  and 
died  without  having  had  issue,  and  B. 
also  died  without  having  issue.  Held, 
that  "  or"  could  not  be  read  "  and,"  and 
that  the  eldest  son  of  the  dai^hter  took 
the  estate.    Cooke  v.  Mirekotue, 

vol.  34,  p.  27 

ORDER. 
[See  Decree.] 

OTHER. 
[See  Survivor.] 
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OUTLAWRY. 

1.  ThoDfh  an  oof  law  rannot  come  into 
court  to  estaUiah  a  demand,  yet  he  may 
apply  to  the  Court  to  let  aside  an  attach- 
ment which  haa  heeu  irregularly  iasued 
against  him.    Hawkins  r.  Halt, 

vol.  1,  p.  78 

2.  An  information  was  filed  by  the  At- 
torney-General at  the  relation  of  A»  B., 
to  set  aaide  a  fraudulent  deed  executed 
by  an  outlaw  in  a  civil  action,  between 
ihe  judgment  and  inquisition.  Held, 
that  atatements  shewing  the  interest  of 
the  relators  and  the  motives  for  the  exe* 
cutioii  of  the  deeds,  as  against  the  cre- 
ditors, were  not  impertinent  The  Attor- 
netf-Generaf  v.  Rwkards,       vol.  6,  p.  444 

5.  The  sherilT's  return  upon  the  writ  of 
exigent,  that  by  the  judgment  of  the 
coroner  the  Defendant  is  outlawed,  is 
not,  until  entered  on  the  roll,  a  sufficient 
record  of  the  outlawry.  The  AUomey- 
Qeaeral  v.  Rickardt.  vol.  8,  p.  380 

4.  Where,  after  plea  of  die  Plaintiff's  out- 
lawry,  the  outlawry  has  been  reversed, 
the  Plaintiff  may  now  obtain  an  order 
for  liberty  to  proceed  with  the  cause. 
Hunter  v.  Ayre,  vol.  28,  p.  15 

6.  A  single  plea  of  three  outlawries  al- 
lowed.    Fox  V.  YaU$.         vol.  24,  p.  271 

6.  A  Plaintiff  was  outlawed  pending  the 
suit  Held,  that  it  was  irregular  to  make 
the  Attorney-General  a  party  in  respect 
of  the  outlawry,  unlets  a  question  waa 
raised  with  regard  to  its  validity  or  en« 
fbrcement.    Bromley  v.  Smith, 

vol.  26,  p.  644 

OUTSTANDING  TERM. 

1*  A  mortgagee  in  whom  a  aatisfied  mort- 
gage term  was  vested,  held,  under  the 
circumstances,  bound  to  assign  it  to  the 
trustee  of  the  will  of  a  testator,  without 
the  concurrence  of  the  parties  beneficially 
intereated  in  the  property  under  it.  Poole 
V.  Past,  vol.  1,  p.  600 

2.  A  testator  allowed  a  satisfied  mortgage 
term  to  remain  outstanding  in  the  mort- 
gagee, and  be  devised  thie  estate  to  a 
trustee  in  such  a  manner  as,  in  the  opi- 
nion of  the  Court,  to  entitle  him  to  call 
for  an  assignment  of  the  term  without 
the  eoncurrence  of  the  partiea  beneficially 
entitled :  the  termor,  under  the  advice  of 
counsel,  refused  to  assign  without  the 
concurrence  of  the  parties  beneficially 
intereated,  and  a  soit  became  necessary 
to  compel  him.  The  Court,  though  of 
opinion  that  the  termor  was  not  entitled 
to  insist  on  his  objection,  gave  him  his 
costs,  charges  and  expenses.    Ibid* 

••  PAID/'  &c.  READ  "PAYABLE." 

1.  A  testator  gave  his  residuary  estate  to 
his  wifo    for  life,    and   to  be    divided. 


amongst  and  paid  to  his  children  on  the 
whole  of  them  attaining  twenty-one,  and 
not  before ;  but  the  payment  to  be  post- 
poned till  the  death  oif  their  mother ;  and 
he  directed  maintenance  to  be  allowed 
them  in  the  event  of  the  wife's  death 
while  the  children  were  under  twentv- 
one }  there  was  a  gift  over  to  the  chil- 
dren of  any  child  who  should  die.  brfore 
receiving  his  sharet  and  the  testator  pro« 
vided  that  in  ease  any  of  his  children 
should  die  without  leaving  issue,  his 
share  should  go  over  to  the  survivors.  A 
child  attained  twenty -one  after  the 
widow's  decease,  but  died  without  issue 
before  receiving  her  share.  Held,  that 
thia  child'a  representatives,  and  not  the 
surviving  children,  were  entitled  to  her 
share.  fVMting  v.  Force,  vol.  2,  p.  571 
2.  Where  the  only  gift  to  a  class  consisted 
of  a  direction  to  divide  and  pay,  upon  the 
death  of  the  tenant  for  life.  Held,  upon 
the  context,  that  those  only  took  who  sur- 
vived such  tenant  for  life.     Bec^  v.  Burn, 

vol.  7,  p.  492 


PALATINE  COURT. 

As  to  the  jorisdiction  of  the  Court  of  Chan- 
cery of  the  Palatine  of  Lancaster  in  cases 
where  part  of  the  subject-matter  consists 
of  lands  locally  situate  out  of  its  juris- 
diction.    Wynne  ▼.  Hughet, 

vol.  26,  p.  877 

PARAPHERNALIA. 

[See  Pin-Monet.] 

1.  Old  family  jewels  do  not  constitute 
paraphernalia.    Jervoise  v.  Jervoise. 

voL  17,  p.  566 

2.  Pearl  ornaments  presented  to  a  married 
woman  by  a  third  party,  held  to  be  part 
of  her  paraphernalia.     Ibid, 

8.  So,  likewise,  brilliant  braceleta  bought 
by  the  husband  and  given  to  the  wife, 
though  worn  with  the  family  jewels,  con- 
stitute part  of  her  paraphernalia.    Ibid. 

PARCELS. 

[See  Dbbcriptiom  of  Gitt.] 

1.  Upon  the  construction  of  the  particular 
instruments.  Held,  that,  by  the  convey- 
ance of  one-fourth  **  of  and  in  the  leat 
or  watercourse,"  the  purchaser  acquired 
no  interest  in  the  water,  other  than  such 
part  as  remained  after  supplying  the 
public  purposes  for  which  the  leat  was 
authorized  to  be  made.  Attorney  -Gene^ 
ral  V.  The  Corporaiion  (^Plymouth, 

vol.  9,  p.  67 

2.  Unascertained  and  undefined  advan- 
tages will  pass  under  the  general  words 
by  a  grant  of  a  manor,  although  not  in 
the  contemplation  of  either  party  at  th^ 
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time.  Thus,  for  instance,  the  minerak 
in  the  lord's  waste  would  pass,  although 
their  existence  was  neither  known  nor 
suspected  by  any  of  the  parties  to  the 
contract.  So  also  the  advowson  to  a 
living  will  pass  with  a  manor  by  general 
words,  though  not  specifically  named  in 
the  grant.  Attcme^-Gtueral  w,  EwelmB 
HotpUal,  ToL  17,  p.  366 

8.  The  testator  occupied  a  house  at  B,  and 
stables  in  the  neighbourhood  held  under 
a  different  title.  He  bequeathed  the 
lease  of  the  house  at  ^.,  *'  with  all  build- 
ings belonging  to  me,'*  and  what  the 
"  buildings  may  contain."  Held,  that 
the  stables,  and  the  carriages  and  horses 
therein,  passed  to  the  legatee.  Kennedy 
V.  Keily.  vol.  28,  p.  223 

4.  A  testator  devised  a  messuage  or  dwell- 
ing-house, wherein  Z).  C.  **  now  re- 
sides, with  the  stables  or  appurtenances 
thereto  belonging  and  therewith  occu- 
pied." Between  the  date  of  his  will  and 
his  death,  the  testator  purchased  a  gar- 
den, which  he  attached  to  the  messuage. 
Held,  that  the  garden  passed  under  the 
devise.  In  re  the  Midland  Railway  Com- 
pany ;  Re  The  Otley  and  llkey  Branch. 

vol.  34,  p.  625 

6.  Devise  of  lands.  Sec,  situate,  lying  and 
being  within  the  parish  of  G.,  **  with  the 
appurtenancefi,  Held  not  to  pass  lands 
thirty-three  and  a  half  acres  in  the  parish 
of  //.,  which  had  been  allotted  in  respect 
of  land  in  both  parishes,  and  which  had 
always  been  let  and  occupied  together. 
Lister  v.  PUkferd,  vol.  84,  p.  676 


PARENT  AND  CHILD. 

[See  Ademption,  Fatbee  and  Son, 
Guardian,  Joint  Tenancy,  Mainte- 
nance, Satisfaction,  Undue  Inplu- 

ence] 


PARISH. 
[See  Charity.] 

1.  The  right  of  selecting  new  trustees  of  a 
parish  charity  held  to  belong  to  the  rate- 
payers in  vestry,  and  not  to  the  surviving 
trustees.    Attorney- General  v.  Dalitm. 

vol.  13,  p.  141 

2.  In  1671  an  estate  was  purchased  out  of 
parish  funds,  and  was  conveyed  to  the 
rector,  churchwardens,  and  twelve  pa- 
rishioners, for  the  relief  of  the  poor  in- 
habitants. The  deed  was  lost.  New 
trustees  were  appointed  by  deed,  dated  in 
1701,  which  recited  that  the  deed  of  1671 
provided,  that  when  the  trustees  were 
reduced  to  five,  they  should  convey  the 
premises  to  themselves  and  eleven  other 
parishioners.  In  1726,  1769,  1782,  and 
1 806,  new  trustees  were  appointed  by  the 
parishioners,  but  the  deeds  executed  in 


1769,  1782,  and  1806,  contained  a  pro- 
viso that  the  new  trustees  should  be  no- 
minated by  the  five  survivors.  In  1831 
and  1842  new  trustees  were  appointed  by 
the  old  trustees.  Held,  upon  the  whole, 
that  the  last  appointments  were  invalid, 
and  that  the  right  of  nominating  new 
trustees  belong  to  the  pariahioners,  and 
not  to  the  surviving  trustees.  Jttormey' 
General  v.  Dalton,  vol.  13»  p.  141 

3.  An  information  in  respect  of  paristi  land 
was  filed  against  churchwardens'  nomi' 
natim,  and  not  in  the  mode  pointed  out 
by  the  69  Geo.  3,  c.  12,  s.  17.  Before  the 
hearing  they  were  changed.  Held,  that 
the  Court  was  not  prevented  making  a 
decree.    Attorney-General  v.Salkeld, 

voL  16,  p.  ^54 


PARLIAMENTARY  DEPOSIT. 

1.  A  bank  agreed  with  the  promoters  of  a 
railway  bill  to  deposit  the  exchequer  bills 
required  to  be  deposited  in  Chancery  by 
the  Standing  Orders  of  the  House  of 
Commons,  and  it  was  agreed  that  the 
projectors  should  withdraw  the  bill  at  the 
third  reading,  unless  the  deposit  should 
then  have  been  repaid  to  the  bank.  Held, 
that  there  was  notning  illegal  or  contrary 
to  public  policy  in  this  arrangement. 
Held  also,  that  a  bill  would  lie  to  compel 
the  persons,  in  whose  names  the  exene- 
quer  bills  were  invested  to  restore  them 
to  the  bank.    Scott  v.  Oakley, 

vol.  33,  p.  601 

2.  By  a  railway  act,  the  parliamentary  de- 
posit was  not  to  be  paid  out  of  Court 
ur\|til  the  company  should  give  a  certain 
bond,  approved  of  by  the  solicitor  of  tlie 
Treasury,  whose  certificate  was  to  be  suf- 
ficient evidence  of  the  facts  so  certified. 
A  bill  to  recover  the  deposit  alleged  that 
such  a  bond,  but  dated  anterior  to  the 
act,  had  been  given  and  certified.  Held, 
on  demurrer,  that  this  was  suflictent. 
Ibid. 


PAROL  EVIDENCE. 

1.  Extrinsic  evidence  is  admissible  to 
shew  the  circumstances  of  the  testator 
at  the  time  of  making  his  will,  so  as  to 
enable  the  Court  to  place  itself  in  the 
situation  of  the  testator ;  but  it  is  inad- 
missible  to  prove  either  his  motives  or 
intentions.    Martin  v.  Drinkwaier, 

vol.  2,  p.  216 

2.  Whether  parol  evidence  or  declarations 
of  the  testator  is  admissible  to  prove  a 
testator's  intention,  that  annuities  given 
by  his  will  should  be  additional  to,  and 
not  substitutional  for,  annuities  granted 
by  him  in  his  lifetime,  for  valuable  consi- 
deration, ^were.    Halet  v.  Darett. 

vol.  3,  p.  324 
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3.  In  1843  a  testatrix  made  several  be- 
quests to  the  amount  of  1,0004.  **  of  the 
stock  Three  per  Cent  Consols,  then 
standing  in  her  name  in  the  books  of  the 
Bank  of  England.*'  The  tesUtrix  died 
in  the  same  year,  and  had  not  at  the  date 
of  the  will  or  at  her  death  any  stock 
whatever  standing  in  the  bank  books.  It 
appeared,  however,  from  extrinsic  evi- 
dence, that  in  1840  she  had  had  a  sum  of 
of  1,000/.  Bank  Annuities  standing  in 
her  name,  which  she  sold  out  and  lent  to 
jt.  B,,  he  paying  her,  down  to  her  death, 
a  sum  equal  to  the  dividends.  It  was 
Held,  that  extrinsip  evidence  was  admis- 
sible to  prove  how  the  mistake  in  descrip- 
tion arose,  and  that  the  legatees  were  en- 
titled to  a  sum  equal  to  the  value  of  1,000/. 
Consols  at  her  death.  Lindgren  v.  land- 
gren.  vol.  9,  p.  868 

4.  Erroneous  description  of  a  legatee  re. 
jected  upon  extrinsic  evidence.  Rt 
BlaekmoH,  vol.  16,  p.  877 

5.  By  an  agreement  in  writing  A.  agreed  to 
take  an  underlease  from  0.,  at  a  rent  of 
340/.,  A.  **  paying  all  taxes,  land-tax  and 
insurance."  A  lease  was  gpranted,  re- 
serving the  rent  of  340/.,  stated  to  include 
the  land-tax  redeemed  by  the  superior 
Isndlord.  The  lessee  having  refused  to 
psy  theamount  of  the  land-tax  redeemed, 
the  lease  was  ordered  to  be  reformed  by 
making  him  liable  for  the  land-tax, 
though  redeemed.  Held  also,  that  parol 
evidence  was  admissible  to  explain  the 
meaning  of  the  parties  by  *' land-tax.'* 
Hurray  v.  Parker,  vol.  19,  p.  305 

6.  On  a  question  of  construction  of  a  deed, 
parol  evidence  is  inadmissible  to  shew 
the  intention  of  the  parties  thereto. 
Palmer  v.  Newell.  vol.  20,  p.  32 

7.  A  testator  bequeathed  to  his  son  "  the 
sum  of  t.  X.  X."  Held,  that  extrinsic 
evidence  was  admissible  to  explain  the 
meaning  of  these  letters.  Kell  v.  Charmer, 

vol.  23,  p.  195 

8.  Affidavits  held  inadmissible  to  control 
the  operation  of  a  deed.  CowlUhaw  v. 
Hardjf.  vol  25,  p.  169 

9.  As  to  what  extent  extrinsic  evidence  is 
admissible.    Eoant  v.  AngelL 

vol.  26,  p.  202 

10.  The  Plaintiff  agreed  to  take  a  lease  of 
a  public-house  flrom  the  Defendant  (a 
brewer),  but  the  written  contract  said 
nothing  as  to  the  restrictive  covenants  of 
a  brewer's  lease.  The  Plaintiff  instituted 
a  suit  to  obtain  an  unrestricted  lease. 
The  restricted  parol  agreement  being 
established  by  extrinsic  evidence.  Held, 
that  the  bill  must  be  dismissed.  The 
Plaintiff  having  then  elected  to  take  a 
brewer's  lease,  a  decree  was  made,  the 
Plaintiff  paying  the  costs  of  the  suit. 
Barnard  v.  Cave.  vol.  26,  p.  253 

11.  A  testator  bequeathed  a  legacy  to  his 
niece,  B.  S.     After  her  death  he  made 
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another  will,  in  which  the  same  bequest 
was  copied.  The  latter  alone  was  proved. 
The  legacy  was  claimed  by  E.  J.  A,  a 
great-great-niece.  Held,  that  she  waa 
entitled,  and  that  parol  evidence  was  in- 
admissible to  shew  that  the  deceased 
niece  waa  intended.   Stringer  y.  Gardiner. 

vol.  27,  p.  85 

12.  Evidence  aa  to  statements  made  by  a 
testator  when  he  executed  his  will  re- 
jected. M'CUre  v.  Eimum.    voL  29,  p.  422 

18.  On  a  question  of  construction  of  a 
written  instrument,  no  evidence  of  the 
intention  of  the  parties  is  admissible, 
though  extrinsic  evidence  may  be  ad- 
duced to  shew  the  position  of  the  parties, 
the  state  of  the  funds  and  the  rights  and 
interests  of  the  parties  in  them.  But  in 
a  suit  to  reform  a  written  instrument, 
evidence  of  intention  is  admissible. 
Therefore,  in  a  suit  raising  both  ques- 
tions, the  Court,  though  it  received  the 
evidence  on  the  one  point,  rejected  the 
same  evidence  when  considering  the 
other.  The  Earl  of  Bradford  v.  The  Earl 
rf  Ramney.  vol.  30,  p.  481 

14.  Parol  evidence  is  admissible  to  prove 
that  lands  were  purchased  by  a  father  in 
the  name  of  his  child  not  as  an  advance- 
ment, but  as  a  trustee.  Williame  v.  Wil- 
liawu.  vol.  82,  p.  870 


PART  PERFORMANCE. 

1.  Specific  performance  of  a  contract  partly 
by  parol,  though  possession  had  been 
given  and  rent  paid,  refused,  on  the 
ground  that  it  would  be  violating  two 
rules  regulating  the  exercise  of  the  juris- 
diction in  specific  performance;  first, 
that  a  written  agreement  cannot  be  varied 
by  parol ;  and  secondly,  that  when  a 
parol  agreement  is  sought  to  be  enforced, 
on  the  ground  of  part  performance,  it 
must  be  shewn,  plainly  and  distinctly, 
what  the  terms  of  the  agreement  are,  and 
that  the  acts  of  part  performance  done 
are  referable  to  that  agreement  alone. 
Price  V.  Salutbury.  vol.  82,  p.  446 

2.  Possession  given  and  payment  of  rent 
under  one  agreement  cannot  be  consi- 
dered as  a  part  performance  of  that 
agreement  as  substantially  varied  subse- 
quently.   Ibid, 

8.  A  written  and  signed  agreement  for  a 
lease  from  the  Defendant  to  the  Piaiutiff 
was  entered  into  in  /ane,  and  possesiion 
was  given  and  rent  paid.  Afterwards 
it  was  discovered  that  there  were  errors 
as  to  the  nature  of  the  tenures  and  rentals 
of  the  property,  and  in  December  a  fresh 
written  and  signed  agreement  was  en- 
tered into.  This  was  afterwards  again 
varied  by  parol.  A  bill  by  the  tenant 
for  specific  performance  of  the  varied 
agreement  was  dismissed  by  the  Master 
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of  the  Rolls,  and  on  appeal,  the  Lords 
Justices  disagreehiflr,  the  decree  was  af- 
firmed. Price  ▼.  Salushury.  vol.S2,  p.  446 

4.  The  doctrine  of  part  performance  of  a 
parol  agreement  is  not  to  be  extended  by 
the  Court,  and  it  is  inapplicable  to  a  case 
where  a  trustee  has  a  power  to  lease,  at 
the  request  in  writing  or  a  married  woman, 
which  has  not  been  made.  PhiiUpt  ▼. 
Edwardt,  vol.  83,  p.  440 

5.  Land  was  vested  in  a  trustee  for  the  se- 
parate use  of  Mrs.  E.,  a  married  woman, 
and  the  deed  gave  the  trustee  a  power  to 
lease  at  the  request  in  writing  of  Mrs.  E, 
The  trustee  and  Mrs.  E.  agreed,  by  parol, 
to  let  the  property  to  the  Plaintiffs,  and 
a  lease  was  prepared,  approved  of  and 
executed  by  tne  trustee  and  by  Mrs.  E, ; 
but,  before  their  solicitor  had  parted  with 
it  and  before  the  Plaintiffs  had  executed 
it,  Mrs.  E,  recalled  her  assent  to  it.  She 
had  made  no  request  to  the  trustee  **  in 
writing."  Held,  that  there  was  no  con- 
tract binding  on  Mrs.  £.  and  no  part 
performance,  and  that  the  Plaintiffs  could 
not  enforce  the  agreement.     Ibid, 

6.  A  contract  for  the  sale  to  the  Plaintiff*  of 
lands  of  a  company  was  entered  into, 
without  any  specific  authori^,  by  their 
manager,  and  it  was  afterwards  part  per- 
formed by  the  delivery  of  possession  and 
other  acts  of  the  company  and  its  ofHcers. 
Held,  that  it  was  bmding  on  the  com- 
pany and  that  the  Plaintiff'  was  entitled 
to  enforce  its  specific  performance.  Wil- 
ton  V.  Ttu  Wett  Hartlepool  Harbour  and 
Railway  Companp,  vol.  34,  p.  1 87 

7.  A  wife,  unknown  to  her  hosband,  re- 
quested her  father  to  sell  a  field,  to  be 
paid  for  out  of  her  savings.  The  father 
at  first  refused,  but  bf  received  the 
money,  and  shortly  afterward  put  the 
husband  into  possession.  For  ten  years 
the  money  was  retained  by  the  father 
without  payment  of  interest,  and  the 
field  by  the  husband  without  payment 
of  rent.     The   fiither  then    attempted 

^  to  eject  the  husband,  who,  being  made 
acquainted  with  the  circumstances,  in- 
sisted on  retaining  the  field.  Held,  that 
the  father  was  bound  to  convey  it  to  the 
husband.    Millard  v.  Harvey, 

vol.  34,  p.  237 

PARTIES. 

[See  Administration  ad  Litcm,  Joint 
Lfabilitt,  Misioinder,  Parties  (  Ab- 
sent), Parties  (RBPRBaENTiNO,  &c), 
Revivor,  Suing  ON  BEHALr.] 

L  The  bill  stated  that  the  Plaintiff,  with 
the  parol  consent  of  the  Defendant,  a 
surety,  had  by  deed  released  the  prin- 
cipal debtor,  and  that  having  brought  an 
action  at  law  against  the  surety,  it  had 
been  held,  that  the  surety  was  released. 
The  bill  prayed  payment  by  the  surety 


of  the  debt.  Held,  on  demurrer,  that  the 
principal  debtor  was  a  necessary  party  to 
the  suit.   Brockt  v«  Stuari,    vol.  1,  p.  612 

2.  It  is  the  duty  of  a  Plaintiff' to  come  fully 
prepared  at  the  hearing  to  aak  the  Court 
for  a  decree ;  and  if  he  is  not  so  prepared, 
and  the  suit  appears  defective  from  his 
default,  it  is  then  a  matter  of  discretion 
or  indulgence  to  grant  him  leave  to 
supply  the  defect. 

A  cause  came  on,  and  was  ordered  to 
stand  over  for  want  of  parties ;  it  was 
brought  on  a  second  time,  when  the 
allegations  and  statements  in  the  bill 
were  found  so  de^tive,  aa  to  prevent 
the  Court  making  a  decree,  and  the  suit 
was  again  defective  for  want  of  parties ; 
the  Court  gave  the  Plaintiff  leave  to  set 
the  record  right,  but  only  on  the  terms 
of  his  paying  the  Defendants  the  costs  of 
the  former  and  of  the  present  hearing. 
Bierdermaim  v.  Seymour.       vol.  1,  p.  594 

8.  A  person  partially  interested  in  an  estate, 
may  maintain  a  suit  to  set  aside  a  con- 
veyance of  such  interest  firandutently  ob- 
tained from  him,  without  making  the 
other  persons  interested  in  the  estate 
parties.     Heuley  v.  Stone,    vol.  8,  p.  855 

4.  It  is  a  general  rule,  that  a  person  having 
a  claim  on  the  assets  of  a  testator,  can- 
not in  suing  the  executor  make  a  debtor 
to  the  estate  a  party  to  the  suit ;  but  the 
rule  admits  of  exceptions.  Lancatier  v. 
Evors,  vol.  4,  p.  158 

5.  Two  houses,  held  under  one  lease,  were 
sold  in  separate-  lots,  and  it  was  stipu- 
lated that  the  purchasers  should  be  parties 
to  each  other's  assignment.  Hdd,  that 
the  purchaser  of  lot  2  was  not  a  neces- 
sary party  to  a  suit  for  specific  perform- 
ance against  the  purchaser  of  lot  I.  Pa- 
terson  v.  Long,  vol.  5,  p.  188 

6.  A  suit  may  be  maintained  for  a  breach 
of  trust  in  respect  of  an  ascertained  fund, 
by  a  party  entitled  to  a  moiety  thereof, 
without  making  the  person  entitled  to 
the  other  moiety  a  party.  Pinkut  v. 
Peter*,  vol.  5,  p.  253 

7.  A,  covenanted  with  B,  to  transfer  stock 
into  the  names  of  C.  and  D.,  or  some 
other  person  to  be  named  by  A,y  upon 
trust  for  B.,  his  wife  and  issue.  After- 
wards B,  became  absolutely  entitled  to 
the  fund.  In  a  suit  by  B,  against  the 
representatives  of  A,  to  obtain  satisfoc- 
tion  out  of  his  estates  in  respect  of  the 
covenant :  Held,  that  C,  and  U,  were  not 
necessary  parties.     Watton  v.  Parker, 

vol.  6,  p.  288 

8.  Certain  persona  were  properly  made 
parties  to  a  suit,  previous  to  the  orders 
of  August,  1841,  which  made  them  no 
longer  necessary  parties.  Held,  that  they 
might  properly  be  dismissed  at  the  sub- 
sequent hearing.     Tarbu^  v.  GrHnaU, 

vol.  6,  p.  358 

9.  Upon  a  bill  'for  a  general  account  be- 
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tween  A.  and  B.,  a  qu«MtiOD  arose  as  to 
three  Uems,  whether  they  ought  to  be 
charged  against  A,  or  againat  C,  with 
whom  A,  and  B.  had  had  some  mutual 
dealings.  Hald,  that  C  was  not  a  ne- 
cessary party  to  the  suit.  Tarhuck  v. 
GrceiMil.  Tol.  6,  p.  858 

10.  Where  a  voluntary  trust  is  perfected, 
the  settlor  is  not  a  necessary  party  to  a 
suit  by  the  ce«/«l  ^uc  truMi  against  the 
trustee,  to  compel  its  performance.  Retd 
T.  (TBrien,  vol.  7,  p.  32 

11.  An  estate  subject  to  a  mortgage  was 
devised  to  executors  for  a  term  for  pny. 
ment  of  debts,  and  subject  thereto,  to 
ene  for  life;  with  remainder  over.  The 
executors  joined  in  a  transfer  of  the 
mortgage,  and  raised  a  further  sum  al- 
leged to  be  necessary  for  payment  of  the 
debts.  The  tenant  for  life,  with  the  con< 
ourrsnce  of  the  executors,  afterwards 
sold  the  property  absolutely,  and  the 
purchaser  paid  off  the  mortgage.  A 
bill  being  filed  by  the  remainderman 
to  redeem  the  purchaser,  on  payment  of 
the  original  mortgage  only,  and  the  cause 
being  set  down  on  an  objection  for  want 
of  parties :  Held,  that  the  Plaintiff  was 
not,  at  present,  bound  to  make  the  exe-< 
outors  parties.     Greenwood  v.  RothwelL 

vol.  7,  p.  279 
13.  To  a  suit  seeking  to  wind  up  the  affairs 
of  a  club  or  partnership,  all  persons  in- 
terested must  be  made  parties,  though 
they  are  numerous ; .  it  is  not  sufficient 
for  one  to  sue  on  behalf  of  the  others. 
Rkkardeom  v.  UaeHnge.         vol.  7,  p.  301 
18.  By  the  rules  of  a  club,  the  bankers 
were  alone  authorized  to  receive  money 
on  account  of  the  club.     Some  of  the 
Bembers  subscribed  and  purchased  the 
famiture,  which,  by  deed  executed  by 
the  subscribers,  waa  vested  in  the  Plain- 
tiff A,  B.,  in  trust  to  repay  the  amounts 
subscribed,  and  to  pay  the  surplus  to  the 
committee  for  the  benefit  of  the  club. 
The  club   becoming   embarrassed,  was 
afterwards  dissolved,  and  the  committee 
waa  authorized  to  wind  up  the  affairs. 
Two  of  the  committee  C.  and  D.,  sold 
the  furniture,  and   alone  received   the 
produce,    together   with    other   general 
assets  of  the  club.     A  bill  was  filed  by 
A.  B.  on  behalf,  ftc,  against  C,  and  /)., 
and  S»i  a  nonsubscribing  member,  to  re- 
cover the  BBoneys  in  the  hands  of  C.  and 
D^  and  praying  that  the  furniture  money 
might  be  paid  to  the  Plaintiff,  on  the 
trusts  of  the  deed,  **  or  otherwise  as  the 
Court  might  direct, "and  that  the  general 
sescta  recovered  might  be  paid  to  the 
bankers,  or  otherwise,  &c.    Held,  that  the 
bill  was  not  defective  for  want  of  parties, 
and  that  neither  the  other  parties  to  the 
deed,  nor  the  other  members  of  the  club, 
were  neceesary  partier.     tU^kmnkon  v. 
Haelimge,  vol.  7,  p.  323 


14.  After  bill  filed,  but  before  tuhpotna 
served,  the  Defendant  assigned  the  sub- 
ject-matter of  the  suit:  Held,  that  the 
assignee  was  a  necessary  party,  and  that 
the  Court  would,  if  necessary,  grant  an 
injunction  to  restrain  any  further  assign- 
ment.    Powell  V.  Wright,     vol.  7,  p.  441 

13.  Scheduled  creditors  to  a  creditor's  deed, 
who  were  not  parties  thereto,  held  not 
necessary  parties  to  a  suit  by  a  subse- 
quent incumbrancer,  to  have  the  moneys 
out  of  which  it  was  intended  to  pay  such 
creditors  raised,  the  trustees  being  parties. 
Ibid. 

16.  A  bill  was  filed  for  relief  against  a  con- 
veyance of  a  real  estate,  made  fraudu- 
lently to  defeat  a  sequestration  of  the 
Privy  Council.  Held,  that  a  person 
alleged  to  have  concurred  in  the  fraud, 
and  to  whom  an  outstanding  term  had 
been  assigned  to  attend  the  inheritance, 
was  properly  made  a  party  to  the  suit. 
Taylor  v.  Wyld,  vol.  8,  p.  159 

17.  It  is  perfectly  settled,  as  a  general  rule, 
that  a  pecuniary  legatee  is  not  a  neces- 
sary or  proper  party  to  a  bill  for  an  ac- 
count of  the  personal  estate.  It  is  the 
duty  of  the  executors  to  protect  the 
estate  against  improper  demands.  The 
Mttrquit  ef  Hertford  v.  The  Count  and 
Cottntets  de  ZicM.  vol.  9,  p.  1 1 

18.  A.  B.,  being  in  embarrassed  circum- 
stances, conveyed  property  to  trustees 
to  sell  and  pay  his  creditors  (parties 
thereto)  in  proportion.  A.  B.  afterwards 
Instituted  a  suit  against  one  of  such  cre- 
ditors for  the  purpose  of  taking  the  ac- 
counts of  such  creditors,  and  to  cut  down 
the  estimated  amount  of  his  debt  The 
other  creditors  were  served  with  copy  bill. 
Held,  that  as  the  other  creditors  were 
bound  by  the  proceedings,  the  suit  was 
not  imperfect  for  want  of  parties,  and  a 
decree  was  made,  without  prejudice  to 
the  right  of  the  other  creditors  to  any 
sum  v^ich  the  Plaintiff  might  recover 
on  taking  the  accounts.  Clarke  v.  Tip* 
phg,  vol.  9,  p.  284 

19.  The  ultimate  limitation  of  a  legacy  was 
to  a  party's  **  personal  representatives  or 
next  of  kin.**  Held,  that  both  classes 
must  be  made  parties  to  a  suit  affecting 
the  fund.     Salmon  v.  Anderson. 

vol.  9,  p.  445 

20.  Trustees  authorized  to  cany  on  a  trade 
permitted  it  to  be  carried  on  by  agents. 
Held,  that  the  agents  were  not  necessary 
parties  to  a  bill  fot  the  administration  of 
the  estate.     Ling  v.  Cohnan. 

vol  10,  p.  370 

21.  A  widow  concurred  in  a  breach  of  trust, 
but  her  interest  in  the  testator's  estate 
had  been  separated.  Held,  that  she  was 
not  a  necessary  party  to  a  suit  by  a  cestui 
que  trust  not  aeeking  to  charge  her  in- 
terest ;  and  that  the  trustees,  seeking 
to  charge  her  interest,  must  make  their 
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equity  effective  by  some  proceeding  of 
their  own.     Ling  v.  Colman. 

vol.  10,  p.  370 

22.  Where  the  question  of  psrties  depends 
on  the  determination  of  a  question  in  the 
cause,  the  Court  under  the  obsolete  39th 
General  Order  of  August,  1841,  reserved 
it  until  the  bearing.    Lewis  v.  Baldwin* 

vol.  11,  p.  363 

23.  A.  B.  mortgaged  a  leasehold  property, 
and  afterwards  specifically  bequeathed  it 
to  A.  and  B,,  on  certain  trusts  for  C,  D., 
and  JS,  Held,  that  C.  D.,  and  E,  were 
proper  parties  to  a  bill  to  foreclose.  Cohs 
V.  Forrest,  vol.  11,  p.  552 

i24.  Suit  by  surviving  trustee  to  recover 
back  trust  funds  wrongfully  misappro- 
priated by  the  Defendants.  Held,  that 
the  cestuis  que  trusts  were  not  necessary 
parties.    Horsley  v.  Faweett. 

vol.  11,  p.  565 

25.  The  trustees  of  a  dissenting  chapel 
mortgaged  it  under  their  powers,  and  the 
deed  contained  a  power  of  sale.  The 
mortgagee  conveyed  it  to  A.  B,,  and  in  a 
suit  by  the  trustees,  insisting  that  A.  B. 
was  mortgagee  and  not  a  purchaser  from 
the  mortgagee,  held  that  some  of  the  sub- 
scribers were  necessary  parties.  Minn  v. 
Slant,  vol.  12,  p.  190 

26.  A  Defendant  objected  to  a  suit  for  want 
of  parties  alleged  to  be  interested  under 
an  instrument  not  proved.  The  objection 
was  overruled,  and  a  decree  made  reserv- 
ing their  rights.  Meddowcro/t  v.  Camp^ 
hell.  vol.  13,  p.  184 

27.  A  Defendant  A.  B.  objected  that  C.  Z>. 
was  a  necessary  party.  A.  B.'s  title  in 
the  suit  being  disallowed,  the  objection 
was  also  overruled.    Ibid, 

28.  Demurrer  for  want  of  parties  over- 
ruled, on  the  ground  of  the  statements  in 
the  bill,  as  to  the  Plaintiff's  ignorance  of 
the  changes  which  had  taken  place  in  the 
parties  interested.    Zulueta  v.  VinenU 

vol.  13,  p.  215 

29.  Two  classes  of  trustees  bad  committed 
a  breach  of  trust  Held,  that  the  eestuis 
que  trusts  might  proceed  against  the  one 
class  without  making  the  other  class 
parties.     M*Oachen  v.  Dew, 

vol.  15,  p.  84 

30.  Bequest  in  trust  to  invest  and  pay  the 
interest  of  a  moiety  to  A.,  and  afterwards 
to  her  children,  and  the  other  moiety  to 
B.,  and  afterwards  to  her  children.  The 
interest  on  a  moiety  of  1,000/.  invested 
on  mortgage  was  paid  to  A.  for  thirty 
years.  On  her  death  the  mortgage  was 
got  in.  Held,  that  A.*»  children  could 
maintain  a  suit  for  their  moiety,  without 
making  B.  and  her  children  parties. 
Hares  v.  Stringer.  vol.  15,  p.  206 

81.  Since  the  15  &  16  Vict,  c.  86,  the  trus- 
tees of  a  mortprage  represent  the  cestuis 
que  trusts  sufficiently  to  protect  the  mort- 
gagor, but  where  the  surviving  trustees 


or  the  representatives  of  the  trustees 
alone  are  parties,  the  Court  requires  the 
cestuis  que  trust  to  be  also  represented,  in 
order  to  secure  the  due  application  of 
the  trust  property.     Stan^ld  v.  Hobson. 

voL  16,  p.  189 

32.  Incumbrancer  pendente  lite  held  not  an 
indispensable  party  to  a  suit  to  recover 
the  fund.     Macleod  v.  Annesley, 

vol.  16,  p.  600 

33.  Executors  of  a  deceased  tenant  for  life. 
Held,  improperly  made  parties  to  a  bill 
filed  to  determine  the  question  of  elec- 
tion.    Wintour  v.  Clifton,     voL  21,  p.  447 

84.  A  mortgagor  had  executed  a  creditors' 
deed,  but  judgment  creditors  had  not  ac- 
ceded to  it.  Held,  that  the  trustees  of 
the  deed  did  not  represent  them  under 
the  15  &  16  Fict.  c.  86,  s.  42,  r.  9. 
Knight  V,  Pocock,  vol.  24,  p. '436 

35.  Trustees  of  a  creditor  deed  held  suffi- 
ciently to  represent  all  the  creditors  in  a 
suit  to  foreclose.     Morley  v.  Morley, 

vol.  25,  p.  253 

36.  A  surety  who  covenants  for  payment  of 
the  mortgage  money  is  not  a  necessary 
party  to  a  foreclosure  suit,  if  he  has  paid 
nothing.     Gtdye  v.  Matson, 

vol.  25,  p.  810 
87.  An  objection,  that  a  corporation  was 
not  made  a  party,  overruled,  such  corpo* 
ration  not  having  been,  for  a  long  series 
of  years,  kept  up,  by  the  appointment  of 
the  members  necessary  to  compose  it. 
Daugars  v.  Rivat,  vol.  28,  p.  233 

38.  The  Plaintiffs  sold  and  conveyed  some 
land  to  a  building  society,  retaining  an 
equitable  mortgage  on  it  for  the  purchase- 
money.  The  land  was  divided  and  sold 
in  lots  to  the  members.  Held,  that  the 
Plaintiffs  could  not  maintain  a  suit  against 
the  purchasers  of  some  of  the  lots  to  re- 
cover their  debt,  in  the  absence  of  the 
purchasers  of  the  other  lots.  Peto  v. 
Hammond,  vol.  29,  p.  91 

39.  In  consequence  of  the  failure  and  in- 
solvency of  a  benefit  society,  there  was 
no  officer  or  board  in  existence  who  could 
be  made  parties  to  a  suit  by  a  creditor  to 
obtain  payment  out  of  the  company's 
property.  The  Plaintiff  having  maide  the 
trustees  and  one  of  each  class  of  members 
parties :  Held,  that  the  suit  was  properly 
constituted.    Pare  v.  Clegg, 

vol.  29,  p.  589 

40.  An  executor,  in  his  residuary  account, 
stated  that  he  had  retained  in  trust  the 
amount  of  A,  B.'s  legacy.  He  after- 
wards paid  over  the  residue.  Held,  that 
the  executor  had  constituted  himself  a 
trustee  for  A.  B.,  and  that  the  legal  per- 
sonal representative  of  the  testator  was 
not  a  necessary  party  to  a  suit  to  recover 
the  legacy  against  the  assets  of  the  exe- 
cutor.   Tyson  v.  Jackson,    voL  30,  p.  384 

41.  A  decree  for  foreclosure  or  for  sale 
cannot  be  made  in  the  absence  abroad  of 
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a  party  entitled  to  one-third  of  the  equity 
of  redemption.  Tlie  objection  is  not  re- 
moved by  the  15  ^  16  yiet.  e.  86.  Cad- 
diek  V,  Cook.  vol.  32,  p.  70 

42.  As  to  the  modem  practice  of  making 
leveral  of  a  numerous  class  represent  the 
class  both  as  Plaintiffs  and  Defendants. 
BrmmUy  ▼.  WiUianu.  vol.  32,  p.  177 

43.  Though  the  solicitor  or  agent  of  a  trus- 
tee is  not  generally  a  proper  party  to  suit 
to  recover  the  trust  funds,  yet  the  case 
is  different  where  he  has  received  the 
trust  moneys,  and  has  intermeddled  with 
the  performance  of  the  trust.  Hardy  v. 
CdUy,  vol.  33,  p.  365 

44.  A,  agreed  to  grant  B.  a  lease,  but  be- 
fore he  had  done  so  he  mortgaged  the 
property  to  C.  with  notice,  who  in  no  way 
contested  ^.'s  right  to  the  lease.  Held, 
that  C.  was  not  a  proper  party  to  a  suit 
for  specific  performance.  Long  v.  Bmo- 
ring,  vol.  33,  p.  583 

45.  A  company  held,  under  the  circum- 
stances, not  a  necessary  party  to  a  suit 
to  impeach  acts  of  its  directors.  Gregory 
on  hthalf^  4c.  V.  FaiehetU    vol.  33,  p.  695 

46.  A  husband,  by  his  biU,  alleged  that  his 
wi£e,  under  the  advice  and  assistance  of 
the  two  trustees  of  the  settlement,  se- 
creted and  withheld  moneys  of  the  wife 
which  ought  to  be  paid  over  to  him,  the 
husband.  The  bill  sought  to  recover  those 
moneys.  The  trustees,  who  were  made 
Defendants,  demurred,  and  their  de- 
murrer was  allowed.    Eaton  v  Bennett, 

voL  84,  p.  196 


PARTIES  (ABSENT). 

[See  Sbrvicb  or  Decree,  Suing  on 
Behalf.] 

1.  A  cause  stood  over  for  want  of  parties ; 
one  of  such  parties  was  brought  before 
the  Court,  but  another  was  out  of  the 
jurisdiction.  Liberty  was  given  to  enter 
into  evidence  as  to  the  former,  and  to 
prove  the  latter  out  of  j  urisdiction.  Wd- 
laitt  V.  Busby.  vol.  8,  p.  420 

2.  J,  B.  executed  a  voluntary  settlement 
of  real  estate  in  favour  of  his  wife  and 
children,  and  afterwards  contracted  to 
•ell  it  for  valuable  consideration.    The 

! purchaser  filed  a  bill  for  specific  per- 
ormance  against  the  vendor,  his  wife, 
children,  and  the  trustees  in  whom  the 
legal  estate  was  vested.  One  of  the 
children  was  out  of  the  jurisdiction,  and 
did  not  appear.  The  Court  decreed  a 
tpecific  performance,  and  ordered  the 
trustees  to  convey  to  the  purchaser,  sav- 
ing the  righu  of  the  absent  party.  Wil- 
iatts  V.  Bmeby,  vol.  5,  p.  193 

3*  A  deeree  made  in  the  absence  of  a  ma- 
terial party,  but  without  prejudice  to  his 
rights  and  interests.    Ihid, 


4.  Under  a  decree  in  an  administration 
suit,  certain  parties  only  were  allowed  to 
attend  before  the  Master.  The  Master 
approved  of  some  suits  being  instituted 
by  the  receiver,  who  was  to  be  indemni- 
fied out  of  the  estate.  The  funds  an- 
pearing  by  affidavit  to  be  *' abundantly 
ample,"  the  Court  ordered  the  institution 
of  the  suiu,  and  the  payment  of  costs 
out  of  the  fund  standing  to  the  general 
credit  of  the  cause,  upon  service  on  those 
only  whom  the  Master  had  authorized  to 
attend  him  on  the  reference.  Loekhart  v. 
Hardy.  vol.  6,  p.  267 

5.  Observations  on  what  is  termed  the 
"substantial  representation,"  in  a  suit 
of  absent  parties,  and  how  far  such  ab- 
sent parties  are  bound.  Powell  v.  Wright. 

vol.  7,  p.  444 

6.  An  adverse  decree,  made  in  the  absence 
of  some  of  a  class,  the  point  not  being 
considered  to  be  one  of  difficulty.  Bun^ 
nett  V.  Foeter.  vol.  7>  p.  540 

7.  Where  a  fund  stands  to  the  general  cre- 
dit of  a  cause,  it  will  not  be  paid  out  in 
the  absence  of  the  legal  personal  repre- 
sentatives. But  if,  after  decree  and  where 
the  fund  is  clear,  the  executor  dies,  a  sup- 
plemental bill  is  not  always  necessary, 
for  the  fund  may  be  distributed  on  pe- 
tition, upon  the  appearance  of  the 
new  personal  representatives.  Parsons  v. 
Grooai«.  vol.  12,  p.  180 

8.  In  a  case  where  the  parties  were  very 
numerous  and  the  expenses  of  attending 
taking  the  accounts  very  g^at,  an  ap- 
plication, after  decree,  to  exclude  a 
number  of  parties  interested  in  the  re« 
sidue  from  attending  the  taking  such  ac- 
counts and  the  furUier  proceedings,  ex- 
cept at  their  own  expenae,  was  refused. 
Day  V.  Crqfi.  vol.  14,  p.  29 

9.  A  testator  gave  the  interest  of  his  resi- 
due to  W.  and  his  wife,  with  remainder 
to  the  testator's  grandchildren.  fF.  died 
twenty-nine  years  after  the  testator,  and 
his  wife  applied  for  the  income.  The 
Court,  being  unable  to  decide  on,  her 
right  in  consequence  of  the  absence  of 
some  parties,  allowed  her  in  the  mean- 
while  to  receive  a  portion  of  the  in* 
come,  on  her  undertaking  to  refund  if 
necessary.    Meffat  v.  BimM. 

vol  16,  p.  298 

10.  Some  only,  of  many  commissioners, 
appointed  under  an  Act  to  raise  money 
OB  the  rates,  for  parish  |>UTposes,  were 
made  Defendants  to  a  suit  by  a  bond- 
holder to  enforce  payment.  It  was  ob- 
jected that  all  the  commissioners  ought 
to  be  parties.  The  objection  was  re- 
tnoved,  by  the  Court  ordering  the  decree 
to  be  served  on  the  absent  commissioners, 
with  notice  that  they  might  attend  the 
taking  of  the  accounts.  Fletcher  y.Qibbon. 

vol.  23,  p.  212 
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PARTIES  INTERVENING. 

A  decree  haTing  been  made  for  the  admi- 
nistration of  an  estate,  another  suit  «ras 
afterwards  instituted  against  the  exe> 
cntrix  to  establish  an  adverse  claim 
against  a  portion  of  the  assets.  The  exe- 
cutrix being  abroad,  and  neglecting  to 
defend  the  second  suit,  it  was  about  to 
be  talcen  pro  eonfeuo.  The  Court  gave 
leave  to  the  Plaintiff  in  the  administra- 
tion snit  to  intervene  and  defend  the  se- 
cond suit  on  behalf  of  the  estate,  upon 
payment  of  costs  and  giving  an  indem- 
nity.    Olding  V.  Poulter.     vol.  28,  p.  143 


PARTIES  REPRESENTING  ESTATE 
OP  DECEASED  PERSONS. 

{See    ADMINrSTRATION    AD    LITEM,   PAS- 
TIES (Absent).] 

I.  it.  being  entitled  to  a  legacy  of  5,000/., 
the  executor  and  residuary  legatee  mis- 
represented the  amount  to  be  4,000/., 
and  for  this  sum  the  residuary  legatee 
gave  his  bond  to  ^.  The  executor  having 
paid  all  the  debts  and  other  legacies, 
handed  over  all  that  remaified  to  the  re- 
siduary legatee,  and  which  was  more  than 
sufficient  to  satisfy  the  Plaintiff's  de- 
mand. Held,  that  a  bill  might  be  sus- 
tained by  A,  against  the  residuary  le- 
gatee ana  the  representatives  of  the  exe- 
cutor for  recovering  the  extra  l,000i,  and 
interest,  without  making  the  representa- 
tives of  the  testator  a  party,  neasley  v. 
Kenyan.  vol.  8,  p.  544 

3..  A  clear  asetrtatned  fund  was  remitted 
from  abroad  by  an  executor  to  a  person 
in  Engiand,  to  distribute  between  the 
legatees.  The  Court  determined  the  rights 
of  the  legatees,  without  having  a  legal  per- 
sonal representative  before  the  Court,  the 
consignee  being  a  party  to  the  suit.  Jr^ 
thur  V.  Hughes.  vol.  4,  p.  606 

8.  The  oltissate  limitation  in  a  marriage 
settlement  of  s  fund  belonging  to  the 
husband  was  **  for  the  next  of  kin  or  per- 
sonal representatives  of  the  hmband,  in 
a  due  course  of  administration,  accord- 
ing to  the  Statute  of  Distributions.*'  The 
husband  left  his  wife  sorviving,  and  A, 
B,,  his  next  of  kin,  was  a  feme  covert. 
In  anodwr  snit,  the  ftind  had  been  treated 
as  part  of  the  residuary  estate  of  the 
husband,  and  bad  been  ordered  to  be 
paid  over  to  two  charities,  who  were  re- 
siduary legatees.  A  bill  being  filed  by 
the  representatives  of  ji.  B,,  the  nei^t  of 
kin,  claiming  the  fund.  Held,  dut  the 
next  of  kin  of  the  wife  of  the  settlor  and 
the  charities  were  necessary  parties,  but 
that  the  representatives  of  the  deceased 
husband  of  A.  B.,  who  had  adminiatered 
to  his  wife,  were  not  necessary  parties  to 
the  suit.    Kilner  v.  Leech,    vol.  7,  p.  202 


4.  Husband  and  wife  sued,  amongst  other 
things,  for  an  account  of  the  rents  of  her 
copyhold  estate.  The  wife  died.  Held, 
on  demurrer,  that  it  was  not  necessary 
to  make  her  personal  representative  a 
party  to  a  bill  to  revive  the  suit.  Jomee 
V.  Sidfrnoorth.  vol.  9,  p.  287 

^.  A  fund  was  alleged  to  have  been  car- 
ried in  an  administration  suit,  "  to  a  se- 
parate  account,  intituled  the  general  ac- 
count." In  another  suit,  to  give  effect 
to  the  assignment  of  a  share  of  the  fund, 
Held,  that  the  legal  personal  representa- 
tive of  the  testator  was  a  necessary 
party.  Sahnon  v.  Anderson,   vol,  9,  p.  445 

6.  To  a  suit  by  a  creditor  of  an  intestate* 
against  an  adnimstmtor  de  son  tort,  lor 
an  account  and  payment,  it  b  necessary 
that  a  legal  personal  representative  duly 
constituted  should  be  a  party.  Creasor 
V.  Bjobmson.  voL  14,  p.  589 

7.  A  Defendant  died,  and  a  contest  as  to 
one  of  hia  testamentary  papers  prevented 
probate  beine  granted.  The  Court,  on 
motion,  appointed  the  executor  named 
in  his  will  to  represent  the  deceased's 
estate  in  the  cause,  under  the  15  &  16 
Vict.  c.  86,  s.  44.    HeU  v.  Lord  Bextef. 

vol.  15,  p.  8f0 

8.  In  a  suit  for  administration  against  die 
administrator,  with  the  will  annexed,  and 
the  widow,  to  whom  the  assets  had  been 
assigned,  such  administrator  waa  alleged 
and  proved  to  be  out  of  the  juriadictieu. 
Held,  that  the  suit  could  not  proceed  in 
the  absence  of  a  legal  personal  repre- 
sentative. Donald  V.  Bather,  vol.  16,  p.  26 

9.  The  person  who  would  be  appointea  ad- 
ministrator ad  litems  is  the  most  proper 
person  to  be  nominated  under  the  15  & 
16  Fict.  c  86,  s.  44,  to  represent  a  de- 
ceased party  who  has  no  personal  repre- 
sentatives.    Dean  of  Ely  v.  Gayford. 

vol.  16,  p.  561 

10.  This  enactment  extends  even  to  those 
cases  where  the  party  "interested"  is 
sought  to  be  made  liable.    Ihid. 

11.  The  question  waa  between  the  children 
who  survived  and  those  who  predeceased 
their  parents.  There  had  been  two  of 
the  latter,  but  neither  of  their  estates 
were  represented  in  the  smt.  It  was 
asked  under  the  15  &  16  Viet.  c.  86^  s. 
44,  thai  the  surviving  husband  of  one 
might  represent  the  interests  of  the  ab- 
sent parties.  The  application  was  re- 
fused.    Gihwon  v.  WiVs,      voL  21,  p.  620 

12.  Where  the  entire  adverse  interest  is 
unrepresented  by  any  party  to  the  suit, 
the  Court  will  not  appoint  a  person  to 
represent  that  interest^  under  15  &  16 
f'tcf.  c.  86,  8.  44.    Odd. 

13.  A  person  cannot  be  appointed  to  re- 
present an  estate  under  the  lH  &>  16  Vkt* 
c.  86,  s.  44,  without  his  consenC  The 
Prints  of  Watesp  4^.  Association  Cotspmny 
v.  Palmer.  vol  25,  p.  605 
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H.  The  Court  cannot,  undvr  the  15  &  16 
91ei,  c.  S6,  8.  44^  appoint  a  person  to  re- 
present the  estate  of  a  deceased  person 
who  ia  not  willing  to  act    HUi  v.  Bonner, 

vol.  26,  p.  372 

15.  A  bill  waa  filed  againat  the  Scotch  exe- 
cutors of  a  domiciled  Scotchman,  to  set 
aside  a  sale  to  their  testator  of  shares  in 
a  Scotch  company,  and  to  make  them  ac- 
count for  the  dividends  received  by  the 
testator  thereon.  Held,  on  demurrer, 
that  the  suit  could  not  proceed  in  the  ah« 
sence  of  a  legal  personal  representative 
of  the  testator,  duly  constituted  in  ^n^- 
ktnd.  Held  also,  that  the  objection  could 
not  be  removed  by  appointing  a  person 
to  represent  the  estate  under  the  15  &  16 
Vict,  c  86,  s.  44.  MaeUan  v.  Dawten. 
(No.  1.)  vol.  27,  p.  21 

16L  Al  the  hearing  a  cause  was  ordered  to 
stand  over  for  want  of  parties,  and  the 
Plaintiff  was  to  amend  bis  bill  by  adding 
the  names  of  such  parties  or  their  legal 
personal  representative ;  one  of  them  was 
dead  and  had  no  legal  personal  repre- 
sentative. A  motion  by  the  Plaintiff  for 
liberty  to  proceed  in  the  absence  of  such 
representative,  or  for  the  appointment  of 
a  person  to  repreaent  his  estate,  was  re- 
fused with  costs.  WUlianuy.  Page  (No.3.X 

vol.  27,  p.  873 

17.  Pending  the  taking  of  partnership  ac- 
counts  under  a  decree,  one  of  the  part- 
ners died.  His  will,  by  which  he  gave 
his  estate  to  his  widow  and  appointed  her 
sole  executrix,  was  in  litigation  in  the 
Probate  Court  Thia  Court'  declined, 
under  the  15  &  16  Viet,  c,  86,  s.  44,  to 
Bppoittt  the  widow  to  represent  the  estate 
in  the  suit, pending  the  litigation.  MoW' 
hnd-t.Ewam*  (No.  2.)        vol.  S3,  p.  202 

PARTITION. 

1.  In  a  partition  iuit»  costs,  aa  at  lav,  are 
not  given  on  either  side  at  the  hearing ; 
but  where  a  Pefendant  set  up  an  agree- 
ment in  bar  of  the  right  of  tne  Plaintiff 
to  a  partition*  he  waa  directed  to  pay  so 
much  of  the  costs  as  were  occasioned  by 
that  part  of  the  defence.  Morris  v.  Tim- 
mine.  vol.  l,p.  411 

2.  A  road  waa  set  out  by  two  tenants  ia 
common  of  property,  for  the  convenience 
of  their  respective  dwelling-houses  for 

-  ever ;  the  Court,  in  a  partition  suit, 
though  of  opinion  that  it  ou^ht  not  to  be 
interfered  with,  declined  giving  any  spe- 
cial direction  on  the  sulgect  to  the  com- 
missioners.   Ibid. 

3.  Font  persons  purchased  some  land  and 
agreea  that  it  should  be  laid  out  in 
streets  and  sold  in  lots  according  to  a 

Secified  plan.    All  the  parties  died,  and 
ere    being  no  equitable    ground    for 
putting  an  end  to  the  agreement,— Held, 
that  the  representatives  of  one  of  the 
VOL,  xzxvx — 3. 


parties  could  not  maintain  a  suit  for  a 
petition  against  the  representatives  of  the 
others.    Peck  v.  Cur  dwell,    vol.  2,  p.  137 

4.  A  party  having  a  life  estate  determinable 
on  his  marriage,  in  one -fifth  of  an  estate, 
ia  entitled  to  a  decree  for  partition. 
Hobeon  v.  Sherwood.  vol.  4,  p.  184 

5.  Where,  in  a  suit  for  partition,  the  De- 
fendants are  desirous  that  there  shall  be 
no  partition  of  their  several  ahares,  the 
partition  may  be  confined  to  the  aUqwot 
share  of  the  Plaintiff.    Ibid. 

6.  Independently  of  the  4  3c  5  VUt.  c  35 , 
s.  85,  this  Court  has  no  jurisdiction  to 
direct  the  partition  of  copyholds,  nor  of 
customary  freeholds.     Jope  v.  Morekead. 

vol.  6.  p.  213 

7.  On  a  bill  for  a  partition,  when  there  ia 
a  small  failure  in  proof  of  title,  or  when 
the  shares  of  the  parries  are  alone  doubt- 
ful, the  Court  will  grant  an  inquiry :  but 
where  there  is  a  material  omission  in  the 
proof  of  the  Plaintiff's  title,  the  bill  will 
be  dismissed  with  costs.  This  course  was 
pursued,  though  the  Plaintiff  had  reco- 
vered in  ejectment  a  portion  of  the  estate 
from  the  Defendant,  it  not  appearing 
what  were  the  circumstances  of  that  pro- 
ceeding, or  whether  the  Plaintiff 's  title, 
as  alleged,  was  therein  proved.     Ibid, 

8.  On  a  suit  previous  to  the  4  ft  5  Vict.  c. 
35,  s.  85,  for  a  partition  of  freeholds  and 
copyholds,  the  Court  directed  the  copy- 
holds to  be  allotted  in  entirety  to  one  of 
the  partiea.    DiUan  v.  Coppin, 

voL  6,  p.  217,  n. 

9L  The  partition  of  a  manor  may  be  com- 
pelled in  equity.    Hanbury  v.  Hneeey. 

vol.  14,  p.  152 

\fk  One  of  two  tenants  in  common  of  an 
estate  agreed  to  grant  a  lease  of  the 
mines  under  it  Held,  that  the  lessee 
was  entitled  to  a  decree  for  specific  per- 
formance and  for  a  partition  of  the  es- 
tate.    Heaton  v.  Deardin.  vol.  16,  p.  147 

11.  A  power  to  truateea  '*to  sell  and  dis- 
poae  of"  the  testator's  re^l  estate  and  to 
give  receipts,  does  not  authorize  a  par- 
tition.   Broitey  v.  ChtUmert. 

vpL  16,  p.  223 

12.  A  partition  will  not  be  set  aside  on 
light  grounds,  or  for  light  matters,  or  for 
mere  inequality  of  value  of  the  allot- 
ments, if^  in  making  it,  the  commission- 
ers have  honestly  exercised  their  own 
judgment    Peer*  v.  Needham, 

vol.  19,  p.  816 

13.  It  ia  not  necessary,  that,  in  making  a 
partition,  an  aliquot  share  of  each  species 
of  property,  or  of  each  house  (if  it  be 
house  property),  should  be  allotted  to 
each  of  the  tenants  in  common.    Ibid. 

14.  But  where  under  a  decree  for  partition 
amongst  three  tenants  in  common,  which 
did  not  empower  the  commisaioner  to 
order  owelty  of  partition,  the  commis- 
sioners, upop  some  previous  understand- 
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ing  that  two  of  the  tenants  in  common 
were  willing  to  take  one  of  the  two 
houses  comprising  the  property,  without 
severance,  allotted  that  house  to  them, 
and  the  other  to  the  third  tenant  in  com- 
mon, the  return  was  suppressed.  Peert 
V.  Needham,  vol.  19,  p.  816 

15.  In  a  suit  fpr  partition,  the  Plaintiff 
claimed  as  heir  of  a  deceased  tenant  in 
common.  The  Defendant  ignored  the 
Plaintiff's  title  as  heir,  and,  at  the  ori- 
ginal hearing,  an  inquiry  as  to  the  fact 
was  directed,  which  was  found  in  favour 
of  the  Plaintiff.  Held,  that  the  Defend- 
ant was  not  liable  to  pay  the  costs  of  the 
inquiry,  except  so  far  as  they  might  have 
been  increased  by  indepenaent  evidence 
adduced  by  the  Defendant,  in  opposition 
to  the  Plaintiff's  title.    Lyne  v.  Ljfne. 

voL21,  p.  818 

16.  The  Court  can  make  a  partition  of 
an  advowson.    JohmUm  v.  Baber, 

vol.  22,  p.  562 

17.  A  partition  by  parol  and  separate 
possession  cannot  be  questioned  after 
being  acted  on  for  more  than  twenty 
years.     Paine  v.  Ryder.      vol.  24,  p.  151 

18.  Upon  a  partition,  the  shares  of  the 
parties  were  very  minute  and  compli- 
cated. The  Court,  to  save  expense, 
and  instead  of  directing  a  conveyance 
of  the  several  shares,  declared  each  of 
the  parties  trustees  as  to  the  shares 
allotted  to  the  others  of  them,  and  then 
vested  the  whole  trust  estate  in  a  single 
new  trustee,  under  the  Trustee  Acts, 
with  directions  to  convey  to  the  several 
parties  their  allotted  shares.  Shepherd 
V.  ChurchilL  vol.  25,  p.  21 

19.  Covenant  by  J.  to  bequeath  to  B., 
by  will,  "one  full  fourth  part  of  the 
real  and  personal  estate  whatsoever  of 
or  to  which  A,*'  should,  at  the  time  of 
his  death,  be  entitled,  and  in  default, 
that  his  heirs  and  executors  should,  im- 
mediately after  his  death,  convey  "  one 
full  fourth  part"  of  it  Held,  upon  the 
context,  to  mean  one-fourth  ia  value, 
and  not  one  undivided  fourth  of  every 
item  of  property  in  '  specie.  Bell  v. 
Clarke.  vol.  25,  p.  487 

20.  A  partition  decreed  without  a  commis- 
sion,  in  a  case  io  which  infants  were 
interested, -upon  satisfactory  evidence  of 
the  value.     Greettwood  v.  Percy, 

vol.  26,  p.  572 

21.  Many  persons  being  interested  in  a 
partition  deed,  it  was  directed  to  be  en- 
rolled, with  liberty  to  any  party  to  have 
a  duplicate  at  his  own  expense.  Elton 
V.  EUon.    (No.  1.)  vol.  27,  p.  682 

22.  Where  the  parties  are  equally  in- 
terested, the  practice  is  to  give  the 
custody  of  the  deeds  to  the  Plaintiff, 
hut  where  they  are  not,  then  they  are 
usually  given  to  the  person  having  the 
greatest  interest.    Ibid* 


28.  Subsequent  costs,  in  a  partition  suit, 
ordered  to  be  borne  by  the  parties  ac 
cording  to  the  value  of  their  respective 
shares.  Elton  y.EHon (No.1.)  vol.27,  p.  632 

24.  An  infant  being  entitled  to  one-ninth 
of  a  real  estate,  and  it  being  for  her 
benefit,  the  Court,  instead  of  directing 
a  partition,  declared  the  costs  a  charge 
on  the  infant's  share,  and  ordered  a 
sale  of  the  whole  estate.   Dane  v.  Twrvey. 

vol.  32,  p.  55f 

25.  A  sale  was  directed  in  a  partition  suit  ^ 
of  a  freehold  estate  in  which  a  maitied 
woman  was  interested  for  her  separate 
use  without  power  of  anticipation ;  the 
Court  having  first  made  her  costs  a 
charge  on  her  share,  and  directed  them 
to  be  raised  by  a  sale.  Fleming  v. 
Armtirong.  vol.  34,  p.  109 

26.  In  a  suit  for  partition  of  property  in 
which  an  infant  was  interested,  the  es- 
tate was  sold.  Held,  that  the  costs 
subsequent  to  the  first  decree  ought  to 
be  borne  by  the  aggregate  amount  of 
the  purchase- moneys.  Cooentry  v.  Cp- 
venlry.  vol.  84,  p.  572 


PARTNERSHIP. 

[&«     ApPORTIONMBNT,     BANKBRf    COBT- 

BOOK  System,  Goodwill,  Option, 
Partnership  Accounts,  Partner- 
ship (Dissolution),  Partnership 
(Liability  of  Co-partner),  Part- 
nership(Windino-up),Ultra  Vires.] 

1.  W,  D.  assigned  an  exclusive  trading 
privilege  to  a  trustee  for  a  company  in 
consideration  of  receiving  one-fiMi  of  the 
clear  profits.  The  directors  were  to 
have  the  exclusive  management  of  Uie 
affairs  of  the  company.  Held  that  W,  D» 
was  not  a  necessary  party  to  a  suit  re- 
specting the  dealings'  between  the  di- 
rectors and  a  third  party.  Beneon  v. 
Ha4field,  vol.  5,  p.  546 

2.  Difficulty  in  holding  a  partner,  who 
ostensibly  takes  an  active  part  in  the 
conduct  of  the  business,  free  from  re- 
sponsibility, on  the  ground  of  insanity, 
in  respect  of  the  acts  of  the  Ann. 
Sadler  v.  Lee,  vol.  6,  p.  824 

8.  Difficulties  in  appointing  a  receiver  of 
a  partnership  upon  motion.  Madgvrick 
V.  Wimble.  vol.  6,  p.  495 

4.  Surviving  partners  insisted  on  con- 
tinning  the  partnership  with  the  a«ets  of 
a  deceased  partner.  The  Court  thought 
the  representatives  of  the  latter  entitled 
to  a  receiver.    Ibid, 

5,  A.  and  B.  purchased  realty  out  of  their 
partnership  assets,  which  was  used  for 
their  partnership  purposes,  and  was  in 
equity  to  be  considered  as  personalty. 
A  new  partnership  was  formed  between 
A.,  B.  and  C.  The  realty  wMs  continned 
to  be  used  for  the  partnership  purposes. 
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but  A.  and  B,  stipulated  for  a  rent  to  be 
paid  them  by  the  new  partnershipi  com- 
posed of  A^  B,  and  C.  A.  died.  Held, 
the  property  was,  in  equity,  to  be  con- 
sidered as  part  of  his  real  estate.  Rowley 
V.  Adawu,  vol.  7,  p.  548 

6.  Agreement  for  a  partnership  decreed  to 
be  specifically  performed  by  the  execu- 
tion of  a  proper  partnership  deed.  Eng- 
Und  ▼.  Curling.  vol.  8,  p.  129 

7.  Injunction  granted  to  restrain  a  partner, 
during  the  partnership  term,  from  carry- 
ing on  business  with  other  persons  in 
the  name  of  the  old  firm,  and  from  pub- 
lishing notices  of  dissolution.    Ibid, 

8.  There  is  no  such  principle  in  Equity 
that  surviving  partners  cannot  become 
purchasers  from  the  representatives  of 
the  share  of  a^  deceased  partner.  Chant' 
berg  V.  HotoelL  vol.  11,  p.  6 

9.  A  partner  having  excluded  his  co-part- 
ner, an  injunction  was  ffranted  to  re- 
strain him  from  obstructing  or  inter- 
fering with  his  co-partner  in  the  exer- 
cise and  enjoyment  of  his  rights  under 
the  partnership  articles.    Hall  v.  Hall, 

vol.  12,  p.  414 

10.  A  sum  being,  on  taxation,  found  due 
from  a  solicitor  to  his  client,  the  first 
order  fixing  a  day  for  payment  must 
be  obtained  on  notice;  but  the  second 
or  four  day  order  is  made  ex  parte.  In 
re  SUteneon,  vol.  14,  p.  27 

11.  Upon  tbe  dissolution  of  a  partnership, 
8  deed  was  executed,  whereby  tbe  re- 
tiring partner  assigned  the  debts  to  the 
continuing  partners,  giving  them  an  ir- 
revocable power  of  attorney  to  receive 
them,  and  covenanting  not  to  interfere 
in  their  collection.  The  surviving  part- 
ners continued  their  dealings  with  one 
of  the  debtors  to  the  old  firm,  and, 
without  the  siuietion  of  the  retiring 
partner,  took  a  security  in  their  own 
name  for  the  aggregate  amount  of  the 
old  and  new  debt  Held,  that  they 
thereupon  made  themselves  perM)naUy 
responsible  to  tbe  retiring  partner  for 
bis  share  of  the  debt.  Held,  also,  that 
they  would  have  been  equally  liable  as 
psrtners,  independently  of  the  deed. 
Leu  V.  LefereeU  vol.  14,  p.  260 

12.  A   bill    of  exchange  received    by   a 
•  partner    in  a  solicitor's   firm    from    a 

client  is,  primd  fane^  to  be  deemed  to 
be  received  on  behalf  of  the  firm  ;  and 
if  the  solicitors  allege  the  contrary,  they 
are  bound  to  prove  it  by  clear  evidence. 
Moore  v.  Smilh.  vol.  14,  p.  398 

18.  Exclusion  is  a  sufficient  ground  for 
appointing  a  Receiver  in  partnership 
cases;  but  partners  may,  by  contract, 
provide  for  an  exclusion,  on  -the  hap- 
pening of  certain  events.  Blakeney  v. 
Drfamr,  vol.  15,  p.  40 

14.  Upon  a  motion  for  a  Receiver  of  a 
partnership,  the  Court  will  not  deter- 
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mine  the  questions  arising  between  the 
partners,  the  only  object  then  bein^  to 
protect  the  assets  until  the  determina- 
tion of  the  rights.     Blakeney  v.  DufoMt, 

vol.  15,  p.  40 

15.  In  1819  a  person  entitled  to  a  share 
in  a  coal  mining  company  became 
bankrupt.  Dividends  were,  declared  in 
1881,  1838,  and  subsequently.  The 
bankrupt's  shares  were  carried  over  to  a 
separate  account  in  the  company's  books 
down  to  18o0,  but  no  claim  was  made 
by  the  assignees  until  that  year.  Held, 
that  the  right  of  the  assignees  to  these 
difidends  still  subsisted,  but  that  they 
were  not  entitled  to  any  profits  made 
by  their  retainer.     Penny  v.  Pickwick. 

vol.  16,  p.  246 

16.  Surviving  partners  held,  by  inference 
*    deduced  from   their  conduct,   to  have 

carried  on  their  business  on  the  same 
terms  as  the  original  partners.  King  v. 
Chuck.  vol.  17,  p.  3*25 

17.  Where  two  solicitors,  who  are  not  then 
in  partnership,  are  employed  in  the  same 
matter  for  a  client,  as  in  the  defence  of 
an  action,  the  prtsid  facie  inference  of 
law  is,  that  they  are  partners  as  to  that 
particular  matter,  and  are  entitled  to  an 
equal  shsre  of  the  joint  profits,  irre- 
spective of  the  quantity  of  work  per- 
formed by  each.    Robinson  v.  Anderton. 

vol.  20,  p.  98 
1-8.  T#o  persons  seised  of  freeholds  sgreed 
to  carry  on  business  in  partnership  upon 
the  premises  for  fourteen  yeart,  and  that 
if  either  died  during  that  term,  the  sur- 
vivor should  purchase  the  freeholds  at 
a  stated  price.  The  fourteen  years 
having  expired,  they,  by  parol  agree- 
ment, continued  the  partnership  *•  on  the 
old  terms."  One  afterwards  died  in- 
.  testate.    Held,  that  the  stipulation  as  to 

Eurchase  was  binding,  and  that  the  free- 
olds  were  converted  into  personal  estate, 
and  did  not  pass  to  the  heir.  Eeee*  v. 
Esses.  vol.  20,  n.  442 

19.  Persons  may  be  partners  towards  the 
world  without  being  partners  between 
themselves;  but  if  they  be  partners 
between  themselves,  they  are  undoubt- 
edly partners  in  respect  of  the  public. 
Re  Stanion  Iron  Company,    vol.  2 1 ,  p.  1 64 

20.  Where  one  of  several  partners  agrees 
with  a  stranger  for  a  sub-partnership,  it 
is  not  to  be  implied,  in  the  absence  of 
any  agreement,  that  the  duration  of  the 
sub-partnership  is  to  be  co-extensive 
with  the  original  partnership.  Frost  ▼. 
Moulton.  *  vol.  21 ,  p.  596 

21.  If  two  partners  take  in  a  third  partner, 
without  specifying  the  terms  on  which 
he  becomes  such  panner,  he  has  the  same 
rights  and  is  subject  to  the  same  liabi- 
lities as  the  two  original  partners;  the 
terms  and  conditions  of  the  partnership 
which  bind  them  bind  him,  unless  a  new 
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contract  be  made  between  tbeia.  And  1 
no  alao,  if  the  conditions  of  his  becoming 
partner  are  partially  set  forth,  then  to 
the  extent  that  they  are  not  specified 
and  involved  by  necessary  inference 
therein,  he  will  be  bound  by  the  terras  of 
the  partnership  contract  affecting  the  two 
original  partners  with  whom  he  associates 
himself.   Austen  v.  Bajft.     vol.  24,  p.  698 

22.  Proprietors  of  a  newspaper  dissolved 
partnership,  and  one  of  them  agreed  to 
purchase  the  whole.  Before  the  comple- 
tion and  pending  a  suit  for  specific  per- 
formance, the  purchaser  published  state- 
ments as  to  the  profits  and  loss  of 
the  paper,  in  order  to  establish  a  com- 
pany to  carry  it  on.  A  motion  for  an  in- 
junction to  restrain  him  was  refused. 
Martkall  v.  Watson,  vol.  25,  p.  501 

23.  A,  and  B,  entered  into  a  partnership 
for  seven  years :  the  business  was  carried 
on  by  and  in  the  name  of  A.  alone,  B* 
being  a  mere  sleeping  partner.  A,  con- 
tinued the  business,  after  the  expiration 
of  the  term,  on  the  same  premises.  Held, 
that  B,  was  entitled  to  a  share  of  the  sub- 
sequent profits.     Partons  v.  Hayward. 

voUSl,  p.  199 

24.  Where  partners,  after  tbe  expiration 
of  tbe  term  agreed  upon  by  the  articles 

•  of  co-partnership,  continue  to  carry  on 
the  business  at  will,  without  change,  this 
partnership  is  regulated  by  the  articles, 
so  far  as  they  are  applicable  to  the  new 
state  of  circumstances,  but  such  of  the 
articles  «8  are  inconsistent  with  a  part 
nership  at  will  have  no  application. 
Clark  V.  Leach,  vol.  82,  p.  14 

25.  When  articles  of  partnership  are  clear 
and  distinct,  then  partners  are  bound  by 
them ;  when  they  are  ambiguous  or 
silent,  the  course  of  dealing  between  the 
partners  regulates  the  mode  by  which 
this  Court  must  deal  with  them,  and  in 
some  cases  the  Court  has  allowed  the 
constant  usage  of  partners  to  supersede 
the  articles.     Coventry  v.  Barclay. 

vol.  33,  p.  1 

26.  A  testator,  in  1841,  bequeathed  200 
guineas  to  such  of  the  representatives  as 
might  be  alive  at  his  death  of  Messrs.  P, 
and  H.9  then  both  de«d,  with  whom,  in 
1793,  be  had  bad-some  business,  by  which 
they  were  losers  to  the  amount  of  about 
200  guineas.  Held,  that  the  legal  per- 
sonal representatives  of  P.  and  H,,  and 
not  tbe  partners  in  tbe  firm  at  the  death 
of  the  testator,  were  entitled;  and  se- 
condly, that  such  representatives  took  in 
equal  moieties,  and  not  in  the  proportion 
of  their  shares  in  the  partnership.  Leak 
y,MaedMPaU,    (No.  2.)     vol.  33,  p.  238 

27.  A  partnership  between  father  and  son, 
though  admitted  to  exist  as  regards  the 
world,  held,  under  the  oircumstances,  not 
to  exist  as  between  themselves.  Rod- 
elife  V,  Rushworth,  vol.  33,  p.  484 


28.  The  Plaintiff  and  Defendant  were  part- 
ners, they  were  joint  owners  with  Btdnes 
of  some  ships,  as  to  which  Bainee  acted 
as  ship's  huahand,  but  tbe  duties  were 
principally  performed  for  bim  by  the  De- 
fendant. There  being  no  agreement  on 
the  sul^ect  between  the  parties,  it  waa 
held,  that  Bainet  was  entitled  to  ^e  pro- 
fits  derived  as  ship's  husband,  and  that 
the  Plaintiff'  was  not,  as  partner,  en- 
titled to  participate  in  any  share  of  them 
received  by  the  Defendant,  by  arrange- 
ment with  JBoMSf.  Miikr  v.  Mackay, 
(No.  a.)  vol.34,  p.  295 


PARTNERSHIP  ACCOUNTS. 

[See  Accounts.] 

1.  The  Court  refused  to  open  accounts, 
though  of  a  general  and  summary  na- 
ture,  not  containing  the  items,  and 
which  had  been  rendered  by  a  surviving 
partner  to  the  representatives  of  a  de- 
ceased partner,  and  had  remained  un- 
questioned for  twenty-two  years,  but  it 
decreed  an  account  limited  to  the  subse- 
quent receipts  of  the  survivif^g  partner, 
which  it  was  admitted  had  taken  place. 
Scott  V.  Milne.  vel.  5,  p.  915 

2.  Although  the  oorrect  and  accurate  vahie 
of  a  share  of  one  of  the  partners  in  a 
joint  concern  cannot  be  ascertained  with- 
out converting  the  proj^erty  of  the  con- 
cern into  money,  ascertaining  the  surplus 
(if  any),  after  satisfying  all  demands  of 
other  persons,  and  after  taking  the  ac- 
count between  the  oonoern  and  each 
partner,  and  finding  the  balance  due 
to  or  from  each  partner  severally;  yet  it 
is  lawful  for  partners  to  deal  with  each 
other  in  quite  a  different  way.  If  they 
think  proper,  they  may  lawfully  rely  on 
the  stock-takings,  valuations,  and  ac- 
counts which  appear  by  the  books,  and 
the  accounts  kept  In  the  manner  known 
to  or  acquiesced  in  by  the  part-trans- 
action aside.  And  where  the  partner- 
ship business  was  carried  on  In  ran  Die- 
men*B  Land,  and  none  of  the  partners 
could  have  personal  knowledge  of  the 
transactions,  but  they  were  obliged  to 
rely  on  the  reports  of  agents,  it  was  held 
that  they  might  fairly  and  honestly  deal 
with  each  other  with  respect  to  their 
shares,  notwithstanding  the  ignorance  in 
which  they  all  were  as  to  their  exnct 
value.     Knight  v.  Marjvibanke, 

vol.  11,  p.  822 

3.  Classification  of  the  three  eases,  in 
which  the  estate  of  a  deceased  partner  is 
entitled  to  participate  in  the  subsequent 

Erofiu  of  a  trade,  in  which  his  capital 
as    been    employed.      WedderhHxm    v. 
Wedderhum,  (No.  4.)  vol.  92,  p.  84 

4.  The  defendant  agreed  to  pay  l,0<K>t  for 
a  share  in  a  partnership  for  fourteen 
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yenra.  The  pannera  disagreed,  and  the 
paitnerahip  was  dissolved  by  the  Court, 
with  the  assent  of  both  the  partners. 
There  being  faults  on  both  sides,  the 
Court  directed  a  due  proportion  of  the 
premium  to  he  returned.  AtiU  v.  (Vright. 

vol.  23,  p.  77 
^  In  1851  A,,  B.  and  C.  agreed  to  be 
partners  for  five  years.  Six  months 
afterwards,  A.  being  in  dilBcuhies,  it  was 
agreed  between  A,^  his  creditors  and  B. 
and  C  that  A.  should  retire,  and  B, 
carry  on  the  business  for  hit  own  behoof, 
and  that  of  ^.*s  creditors  for  the  period 
of  five  years,  as  agreed  on  by  the  articles. 
2nd.  That  A,  should  assign  to  trustees 
bis  separate  estate  for  the  benefit  of  his 
creditors,  and  B,  agreed  to  appropriate 
to  the  said  trustees  the  share  of  profits 
in  his  business  that  would  have  accrued 
to  J.  in  the  event  of  the  partnership 
having  been  continued,  less  400/.  a  year 
to  be  appropriated  to  if.'s  maintenance. 

A.  dijed  two  months  after.  Held,  that 
the  right  of  his  creditors  to  a  share  in 
the  profits  thereupon  ceased.  Crothie 
V.  Cuion.  vol.  23,  p.  518 

&  A.  and  B.  were  tenants  from  year  to 
year  of  a  mine,  which  they  worked  in 
partnership.  A.  died  in  1847.  B,  con- 
tinued to  work  the  mine,  and  repudiated 
all  claims  of  A**b  executrix  to  share  in 
the  profits,  and  she  took  no  proceedings  to 
euilorce  them,  and  in  no  way  contributed 
to  the  expense  of  working  the  mine. 
The  landlord  gave  B.  notice  to  quit,  and 

B.  then  entered  into  new  arrangements. 
B.  continued  the  working,  and  died  in 
1853.  The  Master  of  the  Rolls  held,  in 
a  suit  instituted  more  than  six  years  from 
^.'s  death,  that  his  estate  was  entitled 
to  no  portion  of  the  profits  except  that 
attributable  to  the  employment  of  his 
share  of  the  plant.  Lord  Cranworth  and 
Lord  Justice  Turner  were  of  a  different 
opinion,  but  the  Lord  Justice  Knight 
bmee  was  inclined  to  concur  with  the 
Master  of  the  Rolls.    CiemenU  v.  HalL 

vol.  24^  p.  833 
7.  A  ship  was  purchased  by  a  partner  for 
himself,  but  was  paid  for  out  of  the  part- 
nership assets.  The  firm  became  bank- 
rupt. Held,  that  the  firm  had  no  in- 
terest in  the  ship,  or  any  lien  on  it  for 
the  amount  of  the  purchase-monfey. 
WaliiM  V.  BntUr,  voL  29,  p.  428 

3.  A  partnership  for  fourteen  years  was 
diamved  before  the  end  of  two  years. 
The  Court,  under  the  circumstances,  re- 
futed to  direct  the  repayment  of  any 
portion  of  the  premium  pafd  for  a  share 
in  the  business.    Aireff  v.  Barham. 

vol.  29,  p.  620 

0>  A,  and  B,  entered  into  partnership,  and 

iiuring  the  partnership,  were  entitled  to 

the  capital  stock  in  equal  moieties.    The 

partnership  deed  provided,  that  if  B.  died 


first,  his  estate  was  to  receive  from  A,  his 
one-hslf  share  in  the  husiness,  but  it 
made  no  corresponding  provision  for  the 
event  (which  happened)  of  A.*s  dying 
first.  Held,  nevertheless,  that  the  repre- 
sentatives of  A.  (who  died  first)  were 
entitled  to  half  the  capital  stock.  NeUon 
V.  Btalby,  vol.  30,  p.  472 

10.  A.  and  B.  carried  on  the  business  of 
chemists  upon  leasehold  premises  be- 
longing to  A»  By  the  partnership  arti- 
cles, upon  A»%  retirement  B.  was  to 
have  the  right  of  purchasing  the  pre- 
mises at  a  valuation.  Held,  that  the 
premises  were  to  be  valued  irrespective 
of  the  advantages  to  he  derived  from  the 
fact,  that  the  business  of  chemist  had 
been  carried  on  there  for  thirty  years. 
Burfield  v.  Ranch,  vol.  30,  p.  241 

11.  The  Plaintiff  and  Defendant  became 
partners  for  ten  years,  the  Plaintiff*  pay- 
ing the  Defendant  a  premium  of  1,000/. 
A  quarrel  occurred  at  the  end  of  eight 
years,  in  which  both  parties  were  held  to 
be  in  the  wrong,  and  a  dissolution  took 
place.  Held,  that  the  Plaintiff  was  en- 
titled to  a  return  of  200/.  of  the  premium. 
Peoit  V.  Hewitt,  vol.  30,  p.  22 

12.  By  a  partnership  deed,  interest  at  5/. 
per  cent,  was  payable  on  the  partnera* 
capital,  and  it  was  provided,  that,  on 
death  or  retirement  of  a  partner,  the 
clear  balance  ascertained  at  the  last 
'Stock  taking  should  be  repaid,  with  in- 
terest at  6/.  per  cent,  by  certain  instal- 
menta.  But  upon  the  death  of  a  partner 
the  last  stock-taking  was  to  he  conchi- 
sive  "  as  to  the  share  and  amount  of  in- 
terest of  the  deceased  partner  in  the 
business,  and  should  be  the  sum  to  be 
paid  to  his  executors,"  witli  interest  from 
the  last  stock-takinff  in  lieu  of  profits 
from  that  time.  Held,  that  the  estate  of 
a  deceased  partner  was  entitled  not  only 
to  5/.  per  cent,  for  interest  but  also  to  5/. 
per  cent,  for  profits.  Brouming  v.  Brown- 
ing, vol  31,  p.  316 

13.  By  partnership  articles,  "the  clear 
balance,  as  ascertained  l^om  the  last 
stock-taking *'  of  a  deceased  partner, 
together  with  any  additional  capital  (if 
any),  was  to  be  paid  to  his  executors  by 
instalments,  and  the  last  stock-taking 
was  to  be  **  conclusive  aa  to  the  share  or 
amount  of  interest  of  the  deceased  part- 
ner in  the  business,  and  was  to  be  the 
sum  to  be  paid  to  his  executors.  Held, 
that  as  the  additional  capital  was  to  be 
taken  into  account,  so,  impliedly,  capi- 
tal drawn  out  in  the  interval  between 
the  last  stock-taking  and  the  death  of  a 
partner  must  be  deducted.    Ibid. 

14.  The  profits  of  the  offices  of  clerkship 
to  poor-law  guardians,  superintendent 
renMtnr  of  births,  &c.,  treasurer  of  turn- 
pike trust,  stewardship  of  a  manor, 
treasurership  of  a  charity  and  receivership 
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of  tithet  at  a  fixed  salary,  held  to  form 
part  of  a  partnership  between  solicitors. 
CoUinM  V.  Jackson,  vol.  31,  p.  645 

15.  As  to  the  proper  mode,  in  the  absence 
of  any  agreement  expressed  or  implied, 
of  taking  the  partnership  accounts  of 
bankers,  as  between  a  surviving  partner 
and  the  estate  of  the  deceased  partner. 
Bate  V.  Robin*.  vol.  32,  p.  73 

16.  By  a  partnership  deed,  annual  rests 
were  to  be  made,  and  entered  in  a  book 
and  signed,  and  which  were  to  be  bind- 
ing and  conclusive  on  the  partners,  and 
in  case  of  the  death  of  a  partner,  the 
survivors  had  a  right  to  take  his  share 
at  the  valuation  appearing  by  the  last 
annual  resL  *  The  rest  was  made  in  Jnly, 
1860,  in  the  absence  of  H,  B.  (one  of  the 
partners),  in  which,  according  to  the 
usual  custom,  the  plant,  &c.  was  taken 
at  an  arbitrary  sum  without  any  distinct 
valuation.  A  copy  was  furnished  to 
H.  B.,  who  expressed  no  disapprobation. 
The  book- was  signed  by  all  the  partners 
except  H,  B,^  and  he  died  two  months 
afterwards.  Held,  that  the  rest  was 
binding  on  him  and  his  executors,  and 
the  latter  could  not  require  an  actual 
valuation  to  be  made  of  the  partnership 
property.     Coventry  v.  Barclay, 

vol.  33,  p.  1 
17.  Under  the  common  decree  in  a  part- 
nership suit,  interest  is  payable,  on  the 
balance  found  due  from  one  partner  to 
another,  from  the  date  of  the  certificate. 
BonoiUe  v.  BonvUU.  vol.  35,  p.  129 


PARTNERSHIP  (DISSOLUTION). 

1.  Where  a  partner  does  acts  inconsistent 
with  the  duty  of  a  partner,  and  of  a  na- 
ture to  destroy  the  mutual  confidence 
which  ought  to  subsist  between  partners, 
and  makes  it  impossible  that  the  busi- 
ness can  be  conducted  in  partnership 
with  benefit  to  either  party,  the  Court 
will  decree  a  dissolution  before  the  expi- 
ration of  the  tecQi  for  which  the  partner- 
ship was  entered  into.     Smith  v.  Jtyti. 

vol.  4,  p.  508 

2.  Confirmed  and  incurable  insanity  ia  a 
ground  for  dissolving  a  partnership,  but 
a  mere  diminution  of  capacity  in  attend- 
ing to  it  is  insufficient  for  that  purpose. 
Sadler  v.  Lee.  vol.  6,  p.  324 

3.  A.,  B.  and  C.  agreed  to  enter  into  a 
joint  speculation  m  tea.  One  consign- 
ment only  was  made  by  A.  to  ^.,  which 
was  paid  for  by  C  Disagreements  arose 
respecting  it,  B,  and  C.  insisting  that  it 
was  a  spurious  article,  and  repudiating 
the  consignment  Held,  that  the  part- 
nership  relations  were  not  put  an  end  to 
by  the  repudiation ;  that  the  rights,  ob- 
ligations, and  liabilities  of  the  parties 
could  not  be  settled  by  any  simple  liti- 


gation at  law  between  any  two,  and  that 
the  matter  formed  the  proper  subject  of 
a  suit  in  equity.     CruUahamk  ^,  htViear, 

vol.  8,  p.  106 

4.  By  articles  of  partnership,  it  was  stipu- 
lated that,  in  the  event  of  such  severe 
illness  as  should  oblige  the  Defendant  to 
quit  India  for  more  than  one  year,  the 
books  should  be  made  up  to  thv  end^  of 
the  partnership  year,  and  a  valuation 
should  be  made  of  the  stock.  The  De- 
fendant became  an  incurable  lunatic  on 
his  way  to  India.    He  arrived  there  in 

1841,  and  was  sent  back.  Held,  that 
this  article  contemplated  a  dissolution; 
that,  according  to  the  fair  meaning  of  the 
article,  the  event  had  happened,  and  that 
his  partners  were  entitled  to  a  dissolution 
as  from  the  end  of  the  partnership  year 

1842,  and  not,  as  contended  by  the  De- 
fendants, fi-om  the  decree.  Bagskaw  v. 
Parker.  vol  10,  p.  582 

5.  In  a  decree  for  the  dissolution  of  a  part- 
nership, a  Defendant  was  ordered  to  con- 
cur in  procuring  the  insertion  of  notice 
of  dissolution  in  the  London  Gasette. 
Troughton  v.  Hunter.  vol.  18,  p.  470 

6.  This  Court  will  dissolve  a  partnership 
before  the  expiration  of  the  term,  where 
the  circumstances  have  so  changed,  and 
the  conduct  of  the  parties  is  such,  as  to 
render  it  impossible  to  cairy  it  on 
without  injury  to  all  the  partners.  Har~ 
rtson  V.  Tennant,  vol.  21,  p.  482 

7.  This  Court  will  not  dissolve  a  partner- 
ship on  the  ground  of  a  small  infractioii 
of  the  articles  of  co-partnership.  Ander^ 
eon  V.  Anderson.  vol.  25,  p.  190 

8.  A  person  selling  a  share  in  his  businets 
and  becoming  a  partner  with  the  pur- 
chaser, for  an  indefinite  period,  would 
not,  in  equity,  be  permitted  to  dissolve 
the  partnership  immediately  afterwards, 
and  retain  the  premium.  Featherstom- 
haugh  V.  Tnmer.  vol.  25,  p.  882 

9.  Several  persons  who  were  jointly  en- 
titled to  several  leases  of  a  colliery, 
worked  it  in  copartnership*  Held,  on  a 
dissolution,  that  one  of  the  co-owners  of 
the  leases  could  not  insist  on  a  partition, 
though  there  might  be  no  debts,  but  that 
the  whole  must  be  sold.     fVilit  v.  Milm, 

vol.  26,  p.  504 

10.  A  notice  of  dissolution  given  to  a  lu- 
natic partner  is  sufficient  to  put  an  end 
to  the  partnership.    Mellersh  v.  Keen, 

vol.  27,  p.  286 

11.  Notice  by  two  partners  to  a  thiitl  that 
"  we  shall  dissolve  the  partnership*'  on 
the  31st  of  December,  operates  as  a  dis- 
solution on  that  day.     Ibid. 

12.  Partnership  dissolved,  on  the  ground 
that  the  ill-feeling,  between  the  partners 
rendered  it  impossible  that  the  business 
could  be  successfully  or  beneficially  con- 
ducted.   IVatneyv.  Wells,    vol.  30,  p.  66 

13.  A  partnership  between  two  solicitotB 


GENERAL  INDEX. 


311 


for  their  joint  lives  may  be  dissolved 
huUmUr,  if  one  of  the  parties  fraudu- 
lently sells  out  trust  funds  and  applies 
the  produce  to  his  own  use.  Bsteli  y. 
Hazard.  vol.  30,  p.  158 

14.  Several  persons,  having  obtained  a 
mining  lease  for  sixty  years,  entered 
into  partnership  in  "  the  business  of  iron 
ore.  workers"  for  that  period.  The  busi- 
ness consisted  of  winning  and  selling 
kemaiiU  iron  in  an  unmanufactured 
state.  One  of  them  having  become  lu- 
natic, the  Court  dissolved  the  partner- 
ship and  directed  the  whole  concern  to 
be  sold  by  an  indifferent  person,  with 
liberty  to  the  parties  to  bid.  Rtnclandt 
Y,  Evaiu  ;   fViUiam$  v.  Rowlandi. 

vol.  30,  p.  302 

15.  A  "partnership  at  will  held  dissolved  as 
from  the  date  of  the  filing  of  a  bill  which 
prayed  for  its  dissolution.  Shtphtrd  v. 
Jlten.  vol.  83,  p.  577 

16.  A  partnership  for  ten  years  dissolved 
by  decree  of  the  Court  at  the  end  of  three 
years,  the  relations  between  the  partners 
being  such  that  it  could  not  be  continued 
with  advantage  to  either  party.  Leary 
y.  ShamL  vol  83,  p.  582 

17.  By  partnership  articles,  one  of  three 
partners  might "  determine  the  co-part- 
nership by  giving  six  calendar  months' 
notice:"  and  in  that  case,  immediately 
after  the  expiration' of  the  six  calendar 
months,  the  assets  were  to  be  valued, 
and  after  the  valuation  being  made  and 
the  result  communicated,  the  partnership 
"  shall,  in  regard  to  all  the  said  partners, 
cease  and  determine.  Held,  that  the 
partnership  was  dissolved  at  the  expira- 
tion of  the  six  montl^s,  and  not  from  the 
completion  of  the  valuation,  though  it 
continued  after  the  six  months,  for  the 
purpose  of  winding  it  up.  GriffUht  y. 
Braeewelis  Braetwell  v.  Griffiths. 

yoL  35,  p.  48 

18.  A*  B.  having  been  rendered  incapable 
of  performing  his  partnership  duties,  his 
partner  filed  a  bul  against  him  for  a 
dissolution.  Afterwards  and  before  the 
hearing,  if.  B.'s  health  improved.  Held, 
that  &ere  was  not  sufficient  ground 
for  dissolving  the  partnership,  and  all 
proceedings  were  stayed,  with  liberty  to 
apply.    WkUwtU  y.  Jrthur. 

vol.  Z6f  p.  140 

19.  By  articles  of  partnership  for  a  term 
between  A.  and  B.,  all  bills  were  to  be 
signed  by  A,  only.  B*  drew  a  bill  on  a 
customer  for  the  amount  of  his  bill. 
Held*  that  this  was  not  a  substantial 
violation  of  the  articles.  Chessmtm  y. 
Prict  f  Price  v.  ChttMnum, 

yol.  85,  p.  142 

20.  The  failure  of  one  partner  to  enter  in 
his  accounts  partnership  moneys  re- 
ceived by  him  is,  of  itself  and  inde- 
pendent of  any  provisions  in  the  articles 


of  partnership,  a  sufficient  ground  for 
the*  other  partner  dissolving.  Ckeenum 
V.  Price ;   Price  v.  Cheeeman. 

vol.  Z5t  p.  142 
21.  By  articles  of  a  partnership  for  a  term, 
each  partner  was  to  keep  proper  books 
of  accouMt  and  to  enter  all  his  receipts, 
and  in  default  the  other  might  dissolve 
the  partnership.  One  partner  had  made 
small  omissions  in  seventeen  instances, 
which,  in  the  aggregate,  amounted  to 
91.  10s.  Held,  that  this  justified  the 
other  in  dissolving  the  partnership.  lUd, 


PARTNERSHIP  (LIABILITY  OF  CO- 
PARTNERS). 

[See  Co-Trostees*  Liability.] 

1.  A.^  B,  and  C  executed  to  a  banking 
firm,  consisting  of  £.,  F.  and  G.,  a  power 
of  attorney,  empowering  them  ''jointly 
and  severally"  to  receive  the  dividends 
and  to  sell  out  the  stock  itself.    The 

Eower  was  sent  by  the  bankers  to  their 
roker,  who  deposited  it  with  the  Bank 
of  England.  F.  alone  clandestinely  sold 
out  the  stock,  but  the  firm  had  credit  for 
the  proceeds.  The  sale  was  concealed, 
and  the  amount  of  dividends  for  some 
time  accounted  for.  Held,  that  E,  was 
liable  for  the  sale,  though  it  had  taken 
place  after  the  death  of  C.  and  O. ;  and 
that  he  would  have  been  equally  liable^ 
though  the  proceeds  had  not  been  placed 
to  the  credit  of  the  firm.    Sadler  v.  Lee. 

vol.  6,  p.  824 

2.  A  trustee,  one  of  a  firm  of  stock-brokers, 
misapplied  the  trust  securities.  His 
partners  were,  under  the  circumstances, 
made  responsible.  La  Marquise  De  Ri- 
beyre  v.  Barclay,  voL  23,  p.  107 

3.  A.  who  was  in  partnership  with  B.,  C 
and  D.,  as  stock-brokers,  was  one  of  the 
trustees  of  the  Plaintiff's  marriage  set- 
tlement. Some  Portuguese  bonds  be- 
longing to  her,  which  were  in  A.*8  cus- 
tody, were  included  in  the  settlement. 
After  the  marriage,  the  firm  bought  some 
Brazilian  bonds  on  account  of  the  trust. 
The  Court,  from  the  course  of  dealing, 
considered  the  bonds  to  be  in  the  custody 
of  the  firm,  and  if.,  the  trustee,  having 
applied  them  to  his  own  use,  held,  that 
his  co-partners  were,  as  custodians,  liable 
to  replace  them.    Ibid, 

4.  Trust  money  was  sent  to  A.  B.  (one  of  a 
firm  of  solicitors,  who  was  himself  one  of 
two  trustees)  for  investment  on  mort- 
gage. The  money  was  paid  into  the 
bankers  to  the  account  or  the  firm,  and 
was  afterwards  drawn  out  by  A.  B.,  and 
never  invested.  Held,  that  the  other 
member  of  the  firm  was  liable.  Eager  y. 
Barnes,  voL81,p.  579 
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PARTNERSHIP  SUIT  (COSTS  OF). 

The  costs  of  a  suit  to 'take  the  partnership 
accounts  are  ordinarily  paid  out  of  the 
partnership  assets.     BonviUe  ▼.  Bonville. 

vol.  35,  p.  129 


PARTNERSHIP  (WiNDlNG-UP). 

h  Confirmed  and  incurahle  insanity  is  a 
ground  for  dissolving  a  partnership,  but 
a  mere  diminution  of  capacity  in  attend- 
ing to  it  is  insufficient  for  that  purpose. 
Sadlir  ▼.  Lee,  vol.  6,  p.  824 

2.  J*  authorized  the  sale  of  his  share  in 
a  brewery  to  B.,  his  surviving  partner, 
whom  he  appointed  one  of  his  executors. 
B.  conceiving  he  had  duly  become  the 
purchaser,  cairivd  oo  the  business  until 
his  death,  and  it  was  subsequently  car- 
ried on  by  C,  his  executor*  Afterwards, 
upon  a  bill  filed,  the  sale  was  set  aside, 
and  the  estate  of  A.  became  entitled  to 
share  in  the  profits  made  subsequent  to 
A,*B  death.  C.afteiwards  became  bank- 
rupt, having  the  whole  trade  property  in 
his  possession.  Held,  that  the  trade  cre- 
ditors during  the  time  the  business  was 
carried  on  by  C,  had  no  lien  for  their 
debts  on  ^.'s  share.    Stoeken  ▼.  Dawton. 

voL  9,  p.  239 

5,  As  to  the  equi t)r  of  a  creditor  of  a  part- 
nership to  obtain  payment  out  of  the 
separate  estate  of  a  deceased  partner. 
Br^um  V,  Oordon.  toI,  1$,  p.  802 

^,  The  distinction  between  Joisit  and  sepa- 
rate assets  is  not  restricted  to  the  cases 
of  a  distribution  under  a  banlcruptcy  or 
insolveney;  it  applies  equally  to  the 
case  of  the  administration  of  assets  of  de- 
ceased partners.    Rtdgteay  v,  CiarM. 

vol.  19,  p.  Ill 

6.  In  the  administration  of  the  assets  of  a 
deceased  partner,  where  both  partners 
are  solvent,  there  ia  no  distinction  made 
between  joint  and  several  creditors ;  they 
are  all  paid,  and  in  taking  the  partner- 
ship accounts,  the  joint  debts  thus  paid 
will  be  allowed  in  aoeount  by  the  surviv- 
ing  partner.    IMd. 

6.  If  the  estate  of  the  deceased  partner  be 
itiaolvent,  and  (hat  of  the  surviving  part- 
ner solvent,  the  joint  creditors  will  natu- 
rally ^o  against  the  surviving  partner, 
who  idll  then  be  a  creditor  against  the 
separate  estate  of  the  insolvent  partner 
for  the  amount  paid  by  him  to  the  joint 
orrditors  beyond  his  share.    Ikid, 

7.  If  both  the  deeeased  and  surviving  part- 
ner are  insolvent,  then  the  joint  creditors 
must  resort,  in  the  first  instance,  to  the 
joint  estate,  and  can  only  go  against  the 
separate  estate  of  each  partner  after  the 
claims  of  his  separate  crediton  have  been 
satisfied.    Ibid, 

8.  If  both  partners  die  before  admiiyistra- 


tion  takes  place,  the  rule  is  the  same. 
Ridgwmy  v.  Clare*  vol.  19^  p.  Ill 

9.  Partners  having  stipidated  to  devote 
their  whole  time  to  the  business,  and  one 
having  diseontinued  his  services,  an  in- 
quiry was,  upon  a  dissolution,  directed  as 
to  what  was  proper  to  be  allowed  to  the 
other  partner  in  respect  of  the  business 
having  been  exclusively  conducted  by 
him.     Airey  v.  Borhmn,      voL  29,  p.  620 

10.  Where,  upon  the  sale  of  a  bnsiness,  a 
surviving  partner  had  liberty  to  bid: 
Held,  that  the  book  debts  and  business 
ought  to  be  sold  together  in  one  lot 
Johnson  v.  HelieUy.  vol.  34s  P-  83 

11.  A  partnership  was  carried  on  for  four- 
teen years  between  B.  and  G.  under  the 
style  of  "  B.  ^  Co:'  On  the  dissolution, 
the  sssets  were  divided,  but  no  arrange- 
ment was  come  to  as  to  the  styl&  Held, 
that  the  name  or  style  of  "  B.  4"  ^" 
formed  an  undivided  asset  of  the  part- 
nership which  belonged  to  the  partners 
in  common  after  the  dissolution,  and  that 
B.  was  not  entitled  to  prevent  G.  using 
the  style  of  <'B.  4*  Co:'  in  his  business. 
h4Mnkt  V.  <ri6f  oa.  vol.  84,  p.  <66 


PATENT. 

l^See  Injunctiok.] 

1.  A  bill  filed  by  a  patentee,  to  restrain  the 
the  piracy  of  his  patent  and  for  an  ac- 
count, did  not  distinctly  state  the  speci- 
fication or  explain  the  nature  of  the  in- 
vention for  which  the  patent  right  was 
claimed ;  bat  it  alleged  that  the  speoifi- 
cation  was  dnly  enrolled,  and  that  the 
drawings  and  description  in  the  specifi- 
cation could  not  be  set  ont  in  die  bill, 
nnd  it  charged  that  the  Plaintifi*  was  the 
biveator  ai^  that  the  invvntson  was  new : 
the  Court  (not  without  some  doubt)  held, 
on  the  authority  of  Kay  v.  Marshali,  that 
the  bill  was  not  demumble.  Wetthoad 
V.  Keene,  vol.  U  p.  287 

2.  Before  the  gnmt  of  the  Plaintiff's  pa- 
tent, the  reach  in  spirniing-maohines  va- 
ried from  less  than  an  inch  to  thir^-six 
inches,  according  to  the  length  of  the 
fibre  of  the  material  The  Plaintiff  dis- 
eovered  a  new  and  improved  mode  of 
preparing  fiax  and  other  fibrons  sub- 
stanoce,  in  which  process  the  fibre  be- 
eame  shortened,  and  the  lengfth  of  the 
reach  in  spinning  it  was  necessarily  di- 
minished. The  Plaintiff  obtained  a  pa- 
tent, /r<«,  for  thus  preparing  the  flax  and 
other  fibrous  substances:  and  weeondly, 
for  spinning  it  at  a  shorter  reach  than 
had  been  done  before,  namely,  at  two 
inches  and  a  half.  Held,  that  the  second 
port  of  the  patent  could  not  be  supported, 
and  that  the  patent  was,  tiiereforc,  in- 
valid.   Kay  V.  MarehaiL      vol  1,  p.  63o 

8.  Under  the  8  8r  6  IViU.  4,  c.  88,  a  pa- 
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tentM  by  the  autholHyvf  the  Solicitor. 
GenemI,  entered  a  menrarandmn  of  alter- 
ation of  the  enroimeBt  of  the  apeciiica- 
tioDy  and  which  it  waa  alleged  extended 
the  patent  ao4  infringed  upon  another 
patent  granted  to  the  petitioner.  Held, 
that  the  Maater  of  the  Rolia  had  no  ju- 
risdiction to  order  such  memorandum  of 
alteration  to  be  expunged.  In  rt  Sharp's 
Patent f  ex  parte  ffordtworth* 

vol.  8,  p.  245 

4.  Jariadtction  and  practice  in  correcting 
olerica]  em>rB  in  letters  patent ;  the  pro- 
ccedinga  in  obtaining  then,  and  in  the 
enrolment.     In  rg  NickePs  Patent, 

vol.  4,  p.  563 

5.  The  clerk  at  the  enrolmenr  office  cannot 
receive  an  enrolment  conditionally,  and 
the  Maater  of  the  Rolls  refused  to  cancel 
or  vacate  an  enrolment  of  a  specification 
which  had  been  left  at  the  office,  and  had 
been  enrolled  notwithstanding' directions 
not  to  enrol  it  until  further  order.  In  re 
Brottgh.  vol.  7,  p.  104 

B.  A  patentee  applied  to  the  Court  of  Chan- 
cei7  TO  stay  all  proceedings  on  acire  fa^ 
cias  to  repeal  the  patent,  or  that  a  nolle 
prosequi  n^ight  be  entered,  on  the  ground, 
first,  that  roe  prosecutor  was  an  alien; 
secondly,  that  he  had  no  special  interest 
in  the  patent  or  the  repeal  of  it,  but  was 
actmg  in  collusion  with  other  persons, 
with  a  view  to  oppress  the  patentee ;  and 
thirdly,  tliat  the  security  for  costs  given 
by  the  prosecutor  was  improper  and  in- 
soiBdent.  Held,  that  the  Court  had  no 
Buthority  to  interfere  in  the  matter.  The 
•Queen  ▼.  Prosser*  vol.  11,  p.  806 

7.  In  the  ordinary  course  of  proceeding 
upon  a  writ  of  scire  facias  to  repeal  let- 
ters patent,  it  is  within  the  discretion  of 
the  Attorney-General  to  deteimine  upon 
what  or  whose  information,  or  on  what 
terms  or  security,  he  will  permit  the  ac- 
tion to  be  prosecuted,  and  the  exercise 
of  his  discretion,  in  the  conduct  of  the 
action,  is  not  subject  to  the  control  of 
the  Court  in  which  the  proceeding  takes 
place.  ,Ibtd, 

8.  In  case  of  apparent  hardship  appearing 
to  the  Judge  to  arise  from  the  enforce- 
ment of  a  legal  right  in  proceedings  be- 
fore him,  or  hardship  arismg  from  failure 
of  security  for  costs  from  (he  death  of  the 
relator  or  otherwise,  the  Judge  may  pro- 
perly suggest  to  the  Attorney-General 
the  propriety  of  considering  the  case,  and 
may  properly  stay  the  proceedings,  to 
give  to  the  Attorney-General  an  oppor- 
tunity of  deliberately  considering  the  sub- 
ject; but  he  has  no  authority  to  overrule 
that  decision  when  formed.     lied. 

9.  An  illegal  monopoly  is  a  public  griev- 
ance, and  the  Crown  having  been  in- 
formed of  such  a  grievance,  and  having 
the  power  and  doty  to  remove  it,  if  it  be 

*  tuch,  ought  not  to  be  disabled  from  di- 


recting the  necessary  proceedings  to  as- 
certain the  truth,  because  the  informa- 
tion was  given  by  an  alien,  or  by  a  person 
who  had  no  special  or  direct  interest  in 
the  anatter,  or  was  endeavouring  to  pro- 
mote the  interest  of  some  other  person, 
or  was  actuated  by  some  improper  mo- 
live.     Queen  v.  Prosser,      vol.  11,  p.  806 

10*  The  practice  of  requiring  security  from 
the  prosecutor  in  a  scire  fimias  to  repeal 
a  patent  is  not  founded  on  any  law  or 
rale  of  Cottrt,  but  seems  to  have  been 
very  properly  introduced  by  the  autho- 
rity of  the  Attorney-General  alone,  al- 
most within  living  memory.  There  is  no 
instance  whatever  of  the  Court  having 
interfered  upon  that  subject     Ibid. 

IK  On  a  motion  for  an  injunction  to  re- 
strain the  alleged  infringement  of  a  pa- 
tent, the  Defendant  insisted,  first,  on  the 
invalidity  of  the  patent;  and  secondly, 
that  he  had  not  infringed  it,  and  an  ac- 
tion was  directed.  Afterwards,  the  Pe- 
fendant'  pleaded  in  equity  simply  the 
want  of  novelty  of  the  patent.  This 
Court,  on  allowing  the  plea,  gave  the 
Plaintifi'  liberty  to  apply  to  modify  the 
order  made  on  the  application  for  the  in- 
junction, so  as  to  make  it  conformable  to 
the  issue  tendered  by  the  plea.  Young  v. 
White.  vol.  17,  ]p.  532 

12.  Clerical  error,  consisting  of  the  inser- 
tion of  the  name  of  **  Charles  '*  instead 
of  "George"  in  the  enrolment  of  a  pa- 
tent, ordered  to  be  amended.  Re  Dis- 
nutre.  vol.  18,  p.  588 

18.  A  patentee,  in  1858,  assigned  his  pa- 
tent, but  the  assignees  omitted  to  register 
it  under  the  15  &  16  Fiet.  c.  88,  s.  35. 
Afterwards,  in  August^  1855,  the  patentee 
assigned  the  patent  to  another  person, 
who  registered  it  on  the  same  day.  The 
first  assignees  registered  their  assignment 
a  week  afterwards.  The  Court,  in  1857, 
on  the  motion  of  the  first  assignees,  or- 
dered the  register  of  the  second  assign- 
ment to  be  expunged,  and  with  costs, 
under  the  88th  section.  Re  Green* t  Pa- 
tent, vol.  24,  p.  145 

14.  As  to  the  jurisdiction  of  the  Court  to 
"expunge,  vacate  and  vary"  entries  on 
the  ''Register  of  Proprietors"  of  pa- 
tents under  the  15  8c  16  of  Viet,  c.  88, 
s.  88.  Inre  Merey's  Patent,  vol.  25,  p.  581 

15.  The  Court  can,  on  motion,  expunge  an 
entry  fraudulently  made,  and  can  direct 
any  facts  relating  to  the  proprietorship 
to  be  inserted  on  the  register;  but' not 
the  legal  inferences  to  be  drawn  from 
the«».    ilnd. 

16.  Letters-patent  dated  the  26th  of  Febru- 
arff9  1855,  were,  under  the  16  Vict,  c.  5, 
a.  2,  to  cease  "at  the  expiration  of  three 
years  from  the  date  thereof,  ui^ess  there 
he  paid,  before  the  expiration  of  the  said 
three  years,"  an  additional  stamp  duty  of 
50/.    This  stamp  duty  was  paid  on  the 
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26th  of  February,  1858.  Held,  that  the 
payment  had  been  made  within  the  time, 
and  that  the  patent  waa  atill  subsisting. 
Wiliiams  ▼.  Noik,  voL  28,  p.  98 

17.  P.  agreed  to  purchase  from  K.  a  patent 
for  purifying  paraffine,  and  to  work  it 
during  fourteen  years, "  in  case  it  could 
be  so  long  worked  at  a  proQt,"  and  to 
pay  a  royalty  of  one-third  of  the  differ- 
ence between  the  market  price  of  crude 
paraffine  and  the  price  it  sold  at.  It 
turned  out  that  although  it  could  be 
worked  at  a  profit^  yet  deducting  the 
royalty  reserved  tliere  would  be  a  loss. 
Held,  that  the  agreement  was  at  an  end. 
Kemot  ▼.  Potter  ;  Potter  v.  Kernot, 

vol.  80,  p.  848 

18.  An  invention  was  described  in  a  book 
published  in  France,  copies  of  which 
were  sent  to  England,  to  a  bookseller,  for 
sale.  Held,  that  this  was  a  publication 
of  the  invention,  and  that  no  valid  patent 
could  afterwards  be  taken  out  in  this 
country  for  the  same  invention.  Lang  v. 
Cisborie,  vol.  81,  p.  88 

19.  Whether  upon  a  bill  to  restrain  the  in- 
fringement of  a  patent,  it  is  necessary  to 
allege  that  the  patentee  has  duly  paid  the 
instalments  of  stamp  dutiea  necessary  to 
keep  the  patent  alive,  under  the  16  &  17 
Fict.  c.  5,  s.  2,  qiuere,  Sarazin  v.  HameL 
(No.  1.)  vol.  82,  p.  146 

20.  Hoops  of  whalebone,  cane  and  other 
substances,  suspended  from  the  waist  and 
forming  a  petticoat,  had  long  since  been 
used  by  ladies.  The  Plaintiffs  took  out 
a  patent  for  using,  for  the  same  purpose,' 
hoops  made  of  steel  watch-springs.  Held, 
that  this  was  not  an  invention  which 
could  properly  be  made  the  subject  of  a 
patent.     Thomptem  v.  Jamet. 

»  voL  82,  p.  570 

21.  Upon  the  dissolution  of  a  partnership 
between  the  Plaintiffs  and  the  Defendant, 
the  Defendant  assigned  to  the  Plaintiffii 
all  his  interest  in  a  patent  which  formed 
part  of  the  assets.  Held,  that  the  De- 
fendant could  not  afterward^  set  up  the 
invalidity  of  the  patent  as  againpt  the 
Plaintiffs.    Ckamhert  v.  Criehley. 

voL  ZZf  p.  874 

22.  As  to  the  right  of  one  of  the  several 
co-owners  of  a  patent  to  use  it  separately 
from  the  other  co-owners  without  ac- 
counting for  the  profits.  Mathers  v. 
Green.  vol.  84,  p.  170 

28.  i#.  obtained  a  patent  for  a  machine, 
after  which  A.  and  B.  jointlv  obtained  a 
patent  for  impro?ements  of  the  same  ma* 
chine.  A.  used  both  patents  independ- 
entlv  of  B,  Held,  by  the  Master  of  the 
Rolfs,  that  B.  was  entitled  as  against  A. 
to  an  account  of  his,  B.'s,  share  of  the 
profits  derived  from  A,*b  user  of  the  se- 
cond patent,  but  his  decision  was  over- 
ruled by  the  Lord  Chancellor.    lUd. 

24.  The  Defendant  having,  in  ignorance, 


infringed  the  Phiintifi''8  patent,  sub- 
mitted and  offered  before  suit  to  pay  the 
amount  of  profits  made,  which  were  very 
trifling.  At  the  hearing,  though  a  per- 
petual injunction  was  granted,  no  costs 
were  ^ven,  and  an  account  was  granted 
only  upon  the  Plaintiff''s  request  and  at 
his  peril.    Nunm  v.  D^Aihtqnerque. 

vol.  84,  p.  595 
25.  A  patentee  is  not  entitled,  after  repli- 
cation, to  an  order,  under  15  8e  16  Fiet. 
e.  85,  a.  41,  for  the  delivery  of  parti- 
culars of  the  objections  to  the  patent 
which  the  Defendant  intends  to  rely  on. 
BoviU  V.  Goodier.  vol.  35,  p.  264 


PATRONAGE. 

iSee  Advowson,  Simont.] 

1.  The  founder  of  an  hospital  or  almshouse, 
by  annexing  the  right  of  nomination  to  a 
particular  manor,  held  not  to  have  made 
them  inseparable  ;  but  that  the  right  of 
patronage  was  in  the  nature  of  a  lay  ad- 
vowson, which  the  lord  might  alien  with- 
out parting  with  the  manor,  and  the  con- 
verse. Held,  also,  that  by  the  common 
law,  the  grant  of  a  manor  by  the  King 
eum  pertinentibut  would  pass  an  advowson 
appendant  to  it,  and  that  the  statute  17 
Edw.  2,  c.  15,  created  a  restriction  as  to 
advowsons  of  churches  only  and  did  not 
apply  to  the  case  of  a  lay  advowson. 
Attorney' General  v.'  Ewelme  Hospital, 

vol.  17,  p.  242 

2.  A  benefice  is  not  made  spiritual  because 
it  can  only  be  held  by  one  in  holy  orders. 
An  hospital  for  poor  without  cure  of 
souls  is  a  lay  foundation,  although  the 
master  is  required  to  be  in  holy  orders. 
Attamey-General  v.  St,  Cross  Hospital. 

voL17,p.485 

PAUPER. 

[See  Forma  Pauperis.] 

The  1  WilU  4,  c.  36,  sect.  xv.  rule  17,  did 
not  authorize  the  Court  to  order  that  the 
costs  of  a  Defendant's  contempt  for  not 
answering,  and  who  is  too  poor  to  pay 
them,  may  be  costs  in  the  cause.  RAey 
V.  Whitesoood,  vol.  7,  p.  54 

PAYMENT. 

[See  CoNDTTiovAL  Gift,  Dbrt,  Lapsb, 
Payment  (Dbbts  AND  Legacies  ),  Pay- 
ment INTO  Court,  Payment  out  of 
Court,  Release.] 


PAYMENT  (DEBTS  AND  LEGACIES, 
CHARGE  OF  DEBTS). 

[See  Executor,  Period  of  Division.] 

L  A  testator  gave  some  pecuniary  legacies 
to  infiints,  to  be  paid  to  them  on  their 
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•ttainiiig  twenty-one ;  and  by  a  codicil 
he  directed,  that  aa  far  aa  it  miglit  be 
practicable,  all  hia  legacies  should  be 
paid  within  six  months  after  his  deceaae 
Held,  that  the  direction  in  the  codicil 
did  not  accelerate  the  time  of  payment 
to  the  infant  legateea.    Frott  v,  Capel. 

ToL2,  p.  184 

2.  When  a  legacy  is  directed  to  accumulate 
fw  a  certain  period;  or  where  the  pay- 
ment is  postponed,  the  legatee,  it  he 
have  an  absolute  indefeasible  interest,  is 
not  bound  to  wait  until  the  expiration 
of  that  period,  but  may  require  payment 
the  moment  he  is  competent  to  give  a 
▼slid  discharge.    Saunders  ▼.  Ftuttitr. 

▼ol.  4,  p.  116 

3.  Legatees  made  honA  fidt  endeavours  to 
realize  the  primary  fund  on  which  lega- 
cies were  charged,  but  failed  to  prove  the 
exittence  of  such  primary  fund  by  rea- 
■on  of  the  non-production  of  the  account 
books.  The  real  estate  (being  the  se- 
condary fund)  was  directed  to  be  sold  for 
payment  of  the  legacies,  but  the  decree 
was  made,  without  prejudice  to  any  claim 
which  might  be  made  in  respect  of  the 
primary  mnd,  in  any  other  proceeding 
against  any  party  who  might  be  anawer- 
able  for  the  same.    RowU^  v.  Adawf, 

vol.  7»  p.  648 

4.  An  absolute  vested  bequest  waa  accom- 
panied with  a  direction,  that  it  should 
not  be  delivered  till  the  legatee  attained 
twenty-five.  Held,  that  he  was  entitled 
to  payment    on   attaining  twenty-one. 

itoc/cs  V.  Rorke.  vol.  9,  p.  66 

5.  Where  trustees,  under  an  erroneous  view 
of  the  efiect  of  a  will,  pay  to  partiea 
money  to  which  they  are  not  entitled, 
this  Court,  in  administering  the  eatate, 
will  compel  a  restitution  and  repayment, 
and  will  give  a  lien  on  the  other  interests 
of  auch  parties  under  the  will,  even  aa 
against  an  assignee  for  valuable  con- 
sideration.   Dibb»  v.  GoTM. 

voL  11,  p.  488 

6.  As  to  the  right  of  a  creditor  to  come  in 
under  a  decree  at  any  time  before  the 
fund  haa  been  diatributed.  Hartwell  v. 
Co/vta.  vol.  16,  p.  140 

7.  A  testator  bequeathed  leaseholds  to 
trustees,  to  pay  the  renta  to  his  wife  till 
his  son  attained  twenty-one,  and  then  to 
assign  them  to  his  son.  The  wife  died 
during  the  minority  of  the  son.  Held, 
that  her  legal  personal  representative 
was  entitled  to  the  rents. until  the  son 
attained  twenty-one.    Laxtom  v.  Eedle. 

vol.  19,  p.  821 

8.  A  testatrix  bequeathed  scTeral  legacies, 
and,  amongst  others,  one  to  a  aervant, 
"  if  he  should  be  residing  with  her  at  the 
time  of  her  deoeaae,  but  not  otherwise;" 
and  she  directed  the  said  legacies  to  be 
paid  '*  triikin  six  months  after  her  de- 

and  declared  that  the  legacies 


cease, 


ahoald  not  be  vested  until  payable.    The 
legatee  died  before  the  expiration  of  aix  . 
montha.    Held,  that  the  rapresentatives 
of  the  legatee  were  entitled  to  the  legacy. 
Lueat  V.  CarHnt,  vol.  21 ,  p.  867 

9.  A  purchaser  of  a  legacy  which  haa  been 
paid  or  delivered,  cannot  be  called  on  to 
refund'or  pay  any  portion  of  a  debt  sub« 
sequently  established  against  the  tes- 
tator's estate.    Noble  v.  Brett, 

vol.  24,  p.  499 

10.  Legateea  held  not  liable  to  refund,  at 
the  auit  of  other  legatees,  paymenta^ 
▼bluntarily  made  to  them  by  the  exe- 
cutors, under  a  mistake,  but  held  liable 
to  recoup  out  of  the  undistributed  funds 
in  which  they  were  interested.  Downee 
V.  Builoek.  vol.  25,  p.  54 

11.  A  testator  gave  all  his  personal  estate 
to  his  wife  for  life,  and  he  bequeathed 
40/.  to  A,  B.t  and  other  pecuniary  lega- 
cies, all  of  which  were  payable  at  her 
death.  By  a  first  codicil,  he  gave  a 
legacy  of  200/.  to  C.  D,  (who  waa  not 
menuoned  in  hia  will),  and  he  directed 
that  all  things  in  his  codicil  should  be 
performed  aa  if  the  same  were  so  de- 
clared in  hia  will.  By  another  codicil, 
he  revoked  the  legacy  of  40/.  to  <^.  B. 
and  gave  her  SOL  Held,  that  the  legacy 
of  200/.  waa  payable  at  die  death  of  the 
testator,  but  that  the  payment  of  the 
legacy  of  50/.  waa  postponed  until  the 
death  of  the  widow.     Gietler  v.  Jonet. 

vol.  25,  p.  418 

12.  An  executor  administered  an  estate, 
and  paid  over  the  residue.  Ten  years 
after,  a  creditor  of  the  testator  brought 
an  action  of  coTcnant  against  the  exe- 
cutor, who  filed  a  claim  for  adminiatering 
the  estate  and  a  bill  to  make  legaciea 
atanding  in  the  joint  names  of  the  exe- 
cutor and  legatee  applicable  to  the  pay- 
ment of  the  debt.  The  debt  was  paid 
out  of  the  legacy,  but  Held,  that  the  exe- 
cutor waa  entitled  to  no  coata  of  the 
action  or  suits.    Nobie  ▼.  Brett,  (No.  2.) 

vol.  26,  p.  288 
18.  The  costs  of  all  parties  were,  in  1857f 
ordered  to  be  taxed  and  paid  out  of  a 
fund  in  Court,  and  the  residue  wss  di- 
rected to  be  paid  to  the  parties  entitled. 
Solicitors,  who  had  acted  for  some  De- 
fendanta  down  to  1840,  had  no  notice  of 
the  order,  and  their  costs  had  been 
omitted  in  the  taxation.  Upon  their 
petition,  these  costs  were  ordered  to  be 
•  taxed  and  paid  by  the  parties  to  whom 
the  residue  of  the  fund  had  been  paid 
over.    AmutrongY.  Storer.    (No.  2.) 

vol.  27.  p.  471 
14.  Bequest  of  residue  to  four  sons  equally, 
but  the  capita]  not  to  be  divided  until 
they  should  all  become  settled  in  life. 
The  interest  of  their  portions  slone  to  be 
paid  after  they  were  all  provided  for  until 
they  severally  became  thirty  years  old, 
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when  the  capita]  to  be  placed*  at  their 
dhspoaal.  Held,  that  the  sons  were  en- 
titled to  payment  of  the  capital  on  at- 
uining  twenty-one.      /»  r<(  /aco6*«  Will, 

voJ.  29,  p.  402 
15.  As  to  the  liability  of  a  residuary  de- 
visee and  legatee  to  whom  all  the  assets 
have  been  handed  over  without  having 
provided  for  the  primary  charges  thereon. 
Hepworth  v.  HiU.  vol.  SO,  p.  476 


PAYMENT  (INTO  COURT). 

[See  Accgontant-Gen^raLi  Directors, 
Trustee  Relief  Act,  Vendor  and 
Purchaser.] 

1.  The  sukB  to  be  allowed  executors  for  the 
expenses  of  transferring  a  large  sum  of 
money  into  court  is  one  guinea,  and  extra 
brokerage  was,  therefore,  diaallowed. 
HopkhuoH  V.  Roe.  vol.  1,  p.  188 

2.  An  executor  and  trustee,  who  had  lent 
trust  money  on  unsurrendered  copyholds, 
a  deposit  of  a  lease,  and  a  bond,  ordered, 
on  motion,  to  pay  the  amount  into  court. 
Wyatt  V.  SkarratL  vol.  8,  p.  498 

3.  On  an  application  for  payment  of  money 
into  Court,  it  was  objected  that  penMns 
having  an  interest  were  not  before  the 
Court.  The  order  was  made  on  the 
undertaking  of  the  Plaintiff  to  make 
them  psrties.     WhUmmrsh  v.  Roherteon, 

vol.  4,  p.  26 

4.  An  order,  on  motion,  for  payment  into 
Court  by  a  trustee  of  trust  funds  admit- 
ted to  have  been  sold  out  under  a  power  of 
attorfiey  executed  by  him,  refused,  on  the 
ground  that  there  was  not  a  sufficient 
aiinission  of  the  misapplication,  and  the 
trustees  being  authorized  to  vary  the  in- 
vestmonts.    Meyer  v.  Mpntriou. 

vol.  4,  p.  848 
C.  The  right  of  the  Plaintiff  to  have  money 
in  the  Defendant's  hands  ]^aid  into 
Court,  must  proceed  on  admissions  in 
the  answer,  made  in  reference  to  an 
equity  raised  by  the  bill,  and  not  in  refer- 
ence to  an  independent  equity  stated 
only  in  the  answer.     Prom^ooi  v.  Hume. 

vol.  4,  p.  476 

6.  Administrator  ordered  on  motion  to 
transfer  a  turn  of  Consols  into  Court, 
upon  admission  in  his  examination  before 
tlie  Master  that  be  had  possessed  it,  and 
sold  it  out  after  the  bill  had  been  filed, 
and  invested  it  in  other  securities,  which 
he  did  not  specify.    Hitide  v.  Blmke,     • 

vol.  4,  p.  ^97 

7.  A  trustee  admitted  he  bad  sold  out  trust 
stock,  but  he  stated  that  he  had  invested 
the  produce  in  other  securities.  A 
notion  was  made  before  decree,  that  he 
might  repurchase  the  stock  and  transfer 
it  into  Court.  Held,  tiiat  the  Court 
could  make  no  such  order.  Putter  v. 
Jaektm,  voL  6,  p.  424 


&  Where  Crttst  money  appears  to  have 
been  invested  on  an  improper  security, 
it  will,  on  motion,  be  ordered  to  be 
brought  into  Court  within  a  given  time ; 
but  if  the  case  be  proper,  the  period  will 
be  extended  from  time  to  time,  to  enable 
the  Defendant  to  realiee  the  security. 
Scere  v.  Ford,  vol.  7,  p.  3BS 

9.  Where  part  of  a  residuary  estate  has 
been  invested  on  an  improper  security, 
and  the  Defendant  has  an  interest 
tlierein,  the  Court,  on  being  satisfied 
that  there  is  no  existing  claim  on  the 
estate,  sometimes  confines  the  amount  to 
be  paid  into  Court  to  the  share  of  the 
Plaintiff.     Ibid. 

10.  The  whole  fund  ordered  under  the  cir- 
cumstances to  be  paid  into  Coort  by  att 
administratrix,  who  was  partially  inte- 
rested.   Ihid, 

11.  An  order  upon  motion,  for  payment  of 
money  into  Court,  proceeds  upon  the 
admissions  of  the  Defendant,  and  evi- 
dence cannot  be  resorted  to.  Boocketti  v. 
Power.  voL  8,  p.  98 

12.  Three  trustees  admitted  that  trust 
money  was  sunding  in  their  joint  names, 
but  one  only  specified  the  amounL  Held, 
that  this  was  insufficient  to  found  an 
order  for  its  payment  into  Court    Jbid, 

18.  Two  trustees  were  authorized  to  invest 
trust  money  in  their  names  "on  good 
security;"  one  trustee  improperly  in- 
vested 1,500/.  on  mortgage  of  leaseholds, 
in  bis  own  name,  the  other  had  declined 
to  act  any  longer.  The  security  realized 
2351  only.  The  trustee  was,  on  motion, 
ordered  to  pay  the  difference  into  Court. 
Bourne  v.  Mole.  vol.  8,  p.  177 

14.  Taxation  of  a  bill  was  directed  on  the 
terms  of  psjring  a  sum  of  money  into 
Court.  The  fund  accumulated.  Held, 
that  the  solicitor  was  not  entitled  to  the 
stock  and  the  benefit  of  the  accumula- 
tions, but  that  the  whole  roust  be  sold 
and  the  produce  applied  in  part  discharge 
of  the  bill     In  re  Smith,     vol.  9,  p.  842 

15.  Upon  a  sale  under  the  Court,  an  order 
upon  the  purchaser  to  pay  his  purchase- 
money  into  Court  cannot  be  obtained, 
until  the  title  has  been  accepted,  or  the 
Master's  report  obtained  in  its  favour; 
and  such  an  order  obtained  before  such 
acceptance  or  report,  upon  affidavit  of 
service  of  the  notice  of  motion,  was  dis- 
cliarged  with  costs.    Butter  v.  MarrioU. 

vol.  10,  p.  88 

16.  On  a  motion  to  pay  assets  of  a  testator 
into  Court,  the  Court  declined  to  direct 
the  payment  of  the  income  to  the  tenant 
for  life,  to  be  continued,  niriess  the  exa^ 
cutor  took  upon  himself  the  responsibi- 
lity of  the  payment    Ahby  v.  Gitfard, 

vol.  11,  p.  28 

17.  Before  the  General  Orders  of  /km, 
1848,  money  might  be  paid  in  to  the 
name  of  the  Accountant-General,  under 


GENERAL  INDEX. 


317 


the  10  &  U  yki.c,96,  withoat  any  order 
of  the  Coort*    Im  ft  Biggs»    voL  1 1 ,  p.  27 

18.  MotioD  to  produce  documents  and  to 
pay  money  into  Court  refused)  on  the 
ground  that  the  Plaintiff's  title  was  not 
sufficiently  admitted  by  the  answer, 
M'Hardp  v.  BUcheoek.         vol  11,  p.  73 

19.  On  such  a  motion,  the  Court  does  not 
require  the  Plaintiff  to  produce  any  aji- 
solute  admission  of  title,  but  merely  such 
a  probability  of  title  as  it  ean  safely  act 
on.    Ihid, 

20.  A  party  having  a  contingent  interest  in 
a  trust  fund  may»  in  a  proper  oase^  have 
it  brought  into  Court  for  his*  protection ; 
but  he  must  shew  some  sufficient  ground 
for  it.    RotM  ▼.  Hou,  vol.  12»  p.  89 

21.  Motion  to  pay  trust  fund  into  Court, 
refused,  on  the  ground  that  there  was  no 
allegation  of  danger,  and  that  the  fund 
might,  if  necessary,  be  sufficiently  pro- 
tected by  a  duiringQM,    lUd* 

22.  A  Plaintiff  cannot,  after  decree,  ob- 
tain an  order  for  the  Defendant  to  pay 
money  into  Court  upon  admissions  con- 
tained in  bis  answer.  He  must  proceed 
on  the  elimination  or  report.  Wright  v.. 
Ijuket^  vol.  13,  p.  107 

93.  A  railway  company,  under  pressure, 
paid  the  purchase-money  for  lands 
bought  of  a  corporation  to  the  vendors, 
instead  of  paying  it  into  Court  under  the 
8  &  9  Viti,  0.  18,  s.  69.  Upon  a  bill 
filed  by  the  former,  the  latter  were,  on 
motion*  ordered  to  pay  into  Court  the 
purchase-money  in  their  hands  for  the 
purpose  of  interim  protection.  Itondon 
and  North*  fVtttern  hcdlwQy  Company  v. 
Corpcraiiom  qf  Laucatter,      voL  15,  p.  22 

24.  Two  trustees,  having  power  to  alter  and 
vary  a  trust  fund,  sold  it  out  for  that 
purpose,  but  allowed  the  produce  to  be 
received  by  one  alone.  Held,  that  the 
other,  who  failed  to  shew  that  the  fund 
was  properly  invested,  waa  bound  to  pay 
the  amount  into  Court.  H^igUtworth  v. 
Wigienaorth.  vol.  16,  p  269 

25w  An  executor,  for  some  years,  received 
the  rents  of  property  specifically  be- 
queathed. The  specific  legatee  having 
institnted  a  suit  against  him,  Held,  that 
he  could  not  set  up  the  adverse  title  of  a 
third  party  as  a  defence  to  a  motion  to 
pay  the  amount  into  Court.  Held  also, 
that  the  executor  was  not  entitled  to  de- 
duQt  the  amount  of  debts,  8ic.  paid  by 
him,  there  having  apparently  been  suffi- 
cient general  assets  out  of  which  they 
ought  to  have  been  paid.  Cord  yTPur- 
thate*  vol.  17,  p.  171 

S6.  Motion  to  pay  roone^  into  Court,  on  a 
certificate  of  the  Chief  Clerk,  signed 
and  approved  by  the  Judge,  but  made 
beibre  the  expiration  of  the  eight  days, 
refused.    Douthwaite  v.  SpeniUy. 

voL  18.  p.  74 

27.  i#.andB.  were  appointed  trustees,  and 


A,t  B>  and  C.  executors  of  a  will.  A.  and 
C,  alone  proved.  B.t  in  hia  answer,  said 
be  declined  to  act  in  the  trusts,  but  it  ap- 
peered  that  B.  and  his  partner  were  in- 
debted to  the  testatrix  at  her  death,  and 
that  her  executor  had  leuf  them  part  of 
the  assets^  and  that  they  had  paid  some 
of  her  debts.  The  Court,  on  motion,  or- 
dered B.  to  pay  into  Court  the  balance 
due  from  him  and  his  partner,  who  was 
not  a  party  to  the  suiL    White  v.  Barton, 

vol.  18,  p.  199 

28.  Right  of  a  party,  entitled  contingently 
in  remainder,  to  have  the  trust  fund 
brought  into  Court  at  the  hearing,  though 
there  be  no  imputation  against  the 
trustees.  The  Governetses*  Benevolent  /it- 
ttitution  V.  Rusbridger.        vol.  18,  p.  467 

29.  A  large  balance  was  found  due  from  the 
legal  personal  representatives,  but  it  ap- 
peared that  the  amount  had  been  received 
under  orders  in  another  suit  by  their  so- 
licitor, who  retained  it  to  satisfy  large 
claims  he  had  against  his  clients.  The 
cause  coming  on  for  further  considera- 
tion, and  on  a  petition  of  the  Plaintiff, 
the  solicitor  was  ordered  to  pay  the 
amount  into  Court.  Bibby  v.  Thompeim, 
(No.  2.)  vol.  82,  p.  647 

30.  Trustees  authorized  a  firm  of  solicitors 
(one  of  whom,  IT.,  was  a  trustee)  to  draw 
the  trust  funds  out  of  a  bank.  W,  drew 
it  out  and  misapplied  it.  The  trustees 
were,  on  interlocutory  application,  or- 
dered to  pay  the  amount  into  Court. 
Imgle  V.  Partridge.  vol,  32,  p.  661 

31.  Three  trustees  sold  out  trust  funds,  and 
the  produce  was  paid  to  one  alone.  The 
other  two  were,  on  motion,  ordered  to 
pay  the  amount  into  Court.    Ibid. 


PAYMENT  OUT  OF  COURT. 

[See  Parties  (Absent),  Payment  out  of 
Court  (Costs),  Presumption,  Stop 
Order.] 

1.  On  an  application  for  payment  out  of 
Court  of  money  belonging  to  a  married 
woman,  it  must  either  be  shewn  that 
there  has  been  no  settlement  or  agree- 
ment for  a  settlement ;  or,  if  any  settle- 
ment exist,  it  must  be  produced,  to  enat()e 
the  Court  to  judge  whether  it  affects  the 
fund  in  question :  it  is  not  sufficient  to 
shew  by  affidavit  that  the  particular  fund 
ia  not  &e  subject  of  any  settlement^  Rose 
V.  RolU.  vol  1,  p.  270 

(Britten  v.  Britten.         vol.  9,  p.  143) 

2.  Where  small  sums  are  payable  out  of 
Court  to  parties,  an  order  will  be  made 
to  pay  them  to  the  solicitor,  he  under- 
taking to  distribute  them ;  but  it  is  ne- 
cessary either  that  the  petition,  praying 
payment  to  the  solicitor  should  be  signed 
by  the  parties,  or  that  a  written  authority, 
signed  by  the  parties,  should  he  produced 
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to  the  Court,  authorizing  the  payment  to 
the  aolicitor.    Keltall  ▼.  BHnton. 

▼ol.  2,  p.  861 

3.  An  order  to  pay  a  sum  of  money  out  of 
Court  should  be  obtained  by  petition  and 
not  on  motion.     Oarratl  ▼.  Nibloek, 

▼ol.  5,  p.  lis 

4.  Liability  of  a  party  acting  as  a  loiicitor 
in  a  proceeding  in  which  funds  are  wrong- 
fully obtained  out  of   court.     Bsari  ▼• 

'  Liiter,  vol.  6,  p.  685 

6.  The  taxation  of  a  bill  was  directed  on 
the  terms  of  paying  the  amount,  SOL,  into 
Court ;  it  was  taxed  at  25/.  The  Court, 
upom  moHoH,  directed  payment  out  of 
Court  of  the  fund  deposited.  In  re  hront' 
leu,  vol.  7,  p.  487 

6.  The  trustees  of  a  charity  being  nu- 
merous, an  order  was  made  to  pay  the 
dividends  of  a  fund  in  Court  to  the  trus- 
tees or  any  two  of  them.  Jltomey'Gene' 
rai  V.  Briekdaie.  vol.  8,  p.  223 

7.  In  cases  of  very  small  sums,  standing  to 
a  separate  account  in  Court,  and  where 
the  title  is  simple,  the  Court,  to  save  ex- 
pense, will  order  payment  upon  petition, 
without  attendance  in  Court.  Petty  v. 
Petty.  vol.  12,  p.  170' 

8.  Application  that  payment  out  of  Court 
of  a  sum  of  Z9L  might  be  made  on  a  York 
probate  refiised. 

[The  practice  baa  since  been  modified. 
See  the  cases  in  the  note.]    Cope  v.  Cope. 

vol.  14,  p.  649 
{Latonr  v.  Tyreonnel      vol.  10,  p.  28) 

9.  A  cheque  of  the  Accountant-General  in 
favour  of  A.  'B.,  but  not  delivered  out,  is 
not  A.  B.*B  property,  so  as  to  be  liable  to 
be  seized  by  the  Sheriff  under  the  pro- 
vision of  the  1  &  2  yict,  c.  no,  s.  12. 
Leave  to  seize  such  a  cheque  refused, 
but  a  stop  order  was  granted.  Courtoy  v. 
Fineent.  vol.  15,  p.  486 

10.  An  allowance  of  income  pendente  lite, 
under  the  15  &  16  Ftct.  c.  86,  s.  57,  will 
only  be  made  upon  the  admission  by  the 
executors  of  assets.    Knigki  v.  Knight, 

vol.  16,  p.  858 

11.  ji»  B.,  who  was  entitled  to  a  fund  in 
Court,  assigned  it  to  C,  2>.,  who  waa  re- 
ndent  in  India,  C.  D,  appointed  E.  F, 
his  attorney  in  England,    On  the  joint 

•petition  of  A,  B.,  C.  2>.,  and  E,  F„  the 
fund  was  paid  out  to  E,  F,     Fell  v.  Jonee, 

vol.  17,  p.  521 

12.  Moneys  found  due  to  the  estate  of  a 
deceased  person  will  not  be  paid  over  to 
the  representative  appointed  under  the 
15  ft  16  Viet,  c.  86,  s.  44,  but  will  be 
carried  over  to  a  separate  account.  Byam 
V.  Sutton.  vol.  19,  p.  646 

13.  When  it  is  asked  that  small  sums  may 
be  paid  out  of  Court,  to  the  solicitor  of 
the  parties  entitled,  the  Court  .requires 
the  production  of  their  written  consent. 
In  a  case  where  the  consent  was  signed 
by  eleven  out  of  twelve  of  the  parties, 


and  the  twelfth  was  in  America,  the  Court 
dispensed  with  his  signature  on  the  so- 
licitor's undertaking  to  pay  over  the 
amount      Stainee  v.  G\ffard, 

vol.  20,  p.  484 

1 4.  A  fund  in  Court  belonged  in  reversion 
to  a  married  woman,  kft&t  her  death, 
the  husband,  in  1821,  sold  and  assigned 
it  The  tenant  for  life  died,  and  it  having 
been  found  impossible  to  obtain  from  him 
an  affidavit  of  no  settlement,  the  Court, 
in  1858,  ordered  payment  to  the  assignee 
without  one,  on  proof  of  there  having 
been  no  children.     Clarke  v.  WoodwarU. 

vol.  25,  p.  455 

15.  Liberty  given  to  apply  at  Chambers  in 
respect  of  the  shares  of  infants  amounting 
to  3792.  each,  in  an  undivided  fund. 
Winkworth  v.  Wvukworth.    vol.  32,  p.  233 

16.  Money  settled  to  the  separate  use  of 
a  married  woman  is  paid  out  of  Court 
withoutany  personal  examination.  LrA- 
mere  v.  Brotheridge.  voL  82,  p.  353 

17.  Moneys  are  never  paid  out  of  Court  to 
an  administrator  ad  litem.  fVilUamiY. 
Allen,    ( No.  2. )  vol.  32,  p.  650 

18.  An  order  to  pay  over  a  fund  to  persons, 
by  name,  is,  incidenully,  a  determination 
that  other  persons,  who  are  not  named, 
are  not  entitled.    Skeppard  v.  Skeppard. 

vol.33,  p.  129 

19.  A  fund  paid  into  Court  for  the  pur- 
chase, under  **The  Defence  Act,"  of 
lands  which  were  subject  to  contingent 
charges  was  ordered  to  be  paid  out  to 
trustees,  they  having  powers  to  sell  the 
land  and  to  give  discbarges  for  the  pur- 
chase-money. Es  parte  Morekead,  Re 
"  The  Drfenee  Act,  I860.*'  vol.  33,  p. 254 


PAYMENT  OUT  OF  COURT  (COSTS). 

1.  In  a  creditors*  suit,  a  mortgagee  con- 
sented to  a  sale,  and  the  produce,  which 
was  insufiRcient  to  pay  the  mortgage,  was 
paid  into  Court.  Held,  that  the  parties 
to  the  suit  were  not  entitled  to  any  costs 
of  a  petition  presented  by  the  mortgagee 
for  payment  out  of  Court  of  the  fund  to 
him.     Csrr  v.  Hendereon,  vol.  11,  p.  415 

^.  The  costs  of  an  application  by  a  new 
master  of  an  hospital  for  payment  of  the 
income  of  a  fund  in  Court,  held  payable 
out  of  the  income.  Att^^Gen,  v.  Smytl^et. 

voL  16,  p.  385 

3.  A  railway  company  took  lands  which 
were  vested  in  one  for  life,  with  re- 
mainder over,  and  were  subject  to  a 
mortgage  in  fee  and  to  mortgages  of  the 
life  estate.  Held,  that  the  company  must 
pay  the  costs  of  the  mortgagees  of  a  peti- 
tion for  the  investment  of  the  funaand 
the  application  of  the  income.  Re  Brooke. 

vol.  30,  p.  283 

4.  Upon  a  petition  to  obtain  out  of  Court 
the    purchase-money   for    lands    taken 
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under  *«The  Defence  Act,  I860*'  (23  & 
24  Fiet.  c.  1 12),  it  it  not  necesiar^  to 
lerve  the  Secretary  of  Sute  who  paid  it 
in.     Rg**The  Dtfinet  Act,  1860." 

Yol.  83,  p.  2M 
5.  Upon  a  petition  in  a  suit  for  payment  of 
the  income  of  a  fund  in  Court  to  the  pe- 
titioner, the  coeta  must  be  borne  by  the 
applicant    Eadp  ▼.  fVoUon. 

▼ol.  33,  p.  481 


PENALTY, 
[See  Discovert,  Forfeiture.] 

1.  King'Ckariet  the  Second,  by  letters  pa- 
tent, granted  some  property  in  fee,  sub- 
ject to  a  fee  form  rent,  and  to  a  proviso 
of  re-entry^  in  case  a  decree  should  be 
made  at  the  suit  of  the  King  for  repair- 

-  ing  the  propertjr,  and  the  same  should 
afterwRrus  remain  for  a  year  out  of  re- 
pair. The  Crown  afterwards  granted 
away  the  rent  Held,  that  the  proviso 
for  re-entry  could  not  be  exercised,  and 
that  it  therefore  formed  no  objection  to 
the  title  to  the  property.  Fiowir  v.  Bar- 
<offp.  vol.  6,  p.  476 

2.  A  surgeon  at  IF.,  upon  taking  an  assist- 
ant required  him  to  give  his  bond,  in  a 
penalty,  not  to  practise  at  W.  Afterwards 
he  diachaiiged  the  assistant  who  there- 
upon commenced  practice  at  W,  The 
suigaon  then  filed  a  bill  to  restrain  him, 
to  which  the  Defendant  demurred.  The 
Court  overruled  the  demurrer,  holding 
that,  notwithstanding  the  pecuniary  pe- 
nalty, the  Plaintiff  was  entitled  to  a 
remedy  in  equity.    Fom  t.  Seard. 

vol.  33,  p.  327 

3.  The  Defendant  contracted  to  grant  the 
Plaintiffs  an  underlease  of  property  held 
by  him  under  the  C.  company,  and  he 
eovenanted  that  if  the  C  company  re- 
fosed  to  grant  a  licence  for  that  purpose 
he  would  pay  the  Plaintiffs  l.000[.  by 
way  of  liquidated  damages.  Held,  that 
the  Defendant  could  not  escape  a  spe- 
cific performance  by  refusing  to  apply 
for  a  licence  and  by  paying  to  the  Plain- 
tiffs the  1,0001.    Long  v.  Bowring, 

vol.  33,  p.  585 


"PER  CAPITA"  OR  "PER 
STIRPES." 

[See  Children,  Gift  to  a  Class,  Issue 
(Gift  to).] 

L  A  testator  devised  real  estate  in  trust 
for  the  persons  who  at  his  decease  should 
be  the  next  of  kin  of  it.  D.  deceased,  ac- 
cording to  the  Statute  of  Distributions, 
and  their  heirs  as  tenants  in  common. 
The  next  of  kin  consisted  of  great-grand- 
children's children,  and  the  children  of 
great-grandchildren's  children.     Held, 


that  they  took  per  eHrpes,  and  not  per 
eapUa.    Matthon  v.  Ta^fSeld, 

vol.  3,  p.  131 

2.  Bequest  "to  A,  and  to  the  children  of. 
B.,  to  be  equally  divided."     Held,  that 
they  took  per  capita.  Dowding  v.  Smiih. 

vol.  3,  p.  541 

3.  A  testatrix  directed  her  trustees  to  di- 
vide  the  rents,  &c.  of  her  real  estate 
equally  between  A.,  B.,  C,  and  D.  the 
widow  of  £.,  until  £.'s  children  attained 
twenty-one;  and  upon  their  attaining 
twenty'one,  the  trustees  were  to  sell  and 
divide  the  produce  between  A.,  B.,  C, 
and  the  children  of  JS.,  "  in  equal  shares 
and  proportions  as  tenants  in  common  ;" 
but  if  D.  married,  her  part  of  the  income 
was  to  be  applied  to  the  maintenance  of 
£.'s  children ;  and  she  gave  the  residue 
of  her  real  and  personal  estate  "  equally 
between  A,,  B.,  C,  and  the  children  of 

■  E,  who  attained  twenty-one."  There 
were  four  children  of  E,  who  attained 
twenty-one.  Held,  that  they  did  not  take 
the  property  per  eapiia  with  A,,  B.,  and 
C,  but  one-fourth  only  between  them. 
Breit  v.  Horlfm.  vol.  4,  p.  239 

4.  Gift  to  A.  for  life,  with  remainder  to  the 
daughters  of  B.  **  and  their  descendants, 
per  MiirpeM,  to  hold  to  them,  their  heirs, 
and  assigns  for  ever."  The  daughters 
had  children  at  the  death  of  the  testator 
and  of  the  tenant  for  life.  Held,  that  the 
daughters  took  absolute  interest  and  in 
joint  tenancy,  and  that  the  issue  could 
only  take  by  substitution.  Diek  v.  Laeey. 

voL  8,  p.  214 

5.  The  words  per  tHrpee  held  to  import  not 
only  distribution,  but  succession  or  some 
species  of  representation.   Ibid. 

6.  uift  of  a  legacy  to  A.  for  life,  with  re- 
mainder to  B.  for  life,  and  after  the  death 
of  the  survivor,  upon  trust  to  pay  it  "  to, 
between  or  amongst  C,  if  then  living, 
but  if  then  dead,  to,  between  and  amongst 
C.*B  children  and  the  children  of  B.  then 
living,  equally,  &c."  Held,  that  C.  and 
the  children  of  B.  took  per  capita,    Rick' 

Iabe  V.  Garwood,  vol.  8,  p.  579 

7.  Residuary  bequest  in  trust  for  A,  for  life, 
and,  after  her  decease,  to  distribute**  be- 
tween the  testator's  brothers  and  sisters, 
and  such  of  their  children  as  should  bs 
then  living,  the  parents  and  children  to 
be  classed  together,  and  to  share  in  equal 
proportions."  Held,  that  those  brothers 
ana  sisters  and  children  only  who  sur- 
vived A.  were  entitled,  and  that  they  took 
per  capita.    Turner  v.  Hudeom. 

vol.  10,  p.  222 

8.  Bequest  of  2,000/.  to  be  equally  divided 
amongst  testator's  next  of  kin,  both  ma- 
ternal and  paternal.  Held,  that  the  fund 
was  divisible  between  the  two  classes  per 
eapitaf  and  not  per  ttirpet.  Dugdale  v. 
Dugdale.  vol.  11,  p.  402 

9.  Bequest  to  be  equally  divided  between 
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A>  and  wife  and  B.  and  wife  for  their 
lives,  after  which,  to  be  equally  divided 
between  their  children,  i.  e.  the  children 
of  A,  and  B.  Held*  that  their  children 
took  p9f  capita^  and  that  en  the  death  of 
A.  and  his  wife,  a  moiety  became  di- 
visible* equally,  amongst  the  children  of 
A.  and  B.    Akrey  v*  Nnvmotu 

vol.  16,  p.  431 

10.  A  testatrix  bequeathed  stock  to  J.  P. 
and  J.  S'  for  their  lives*  and  from  and 
after  their  decease,  to  the  ''surviving 
children*'  of  the  said  T.  P.  and  J.  5.,  share 
and  share  alike.  Held,  that  the  children 
living  at  the  death  of  the  aurvivor  of  T, 
P.  aiMl  J.  S*  were  alone  entitled,  and  that 
they  took  per  capita  and  not  per  itirpet. 
Stetieuson  v.  GuUoh.  vol.  18,  p  590 

11.  A  testator  directed  his  executors  to 
pay  and  divide  the  residue  *'  unto  and 
amongst  his  own  next  of  kin  under  the 
Statute  of  Distributions.*'  Held,  that 
brothers  and  deceased  brothers'  children 
took  per  ttirpeM.    LeivU  v.  M^rri*, 

vol.  19,  p.  84 

12.  Bequest  of  residue  to  "divide"  the 
same  between  the  brothers  of  A.,  and  the 
nephews  of  B„  and  my  housekeeper  C« 
Held,  that  they  did  not  entitle  C.  to 
one- third,  but  that  all  the  ol]jects  took 
equally.   Amton  v,  HarrU.  vol,  19,  p.  210 

13.  The  testator  gave  a  residuary  fund  to 
his  brothers  and  sisters  for  life,  and  from 
and  after  the  decease  of  the  survivor  to 
pay  the  principal  to  their  issue  who 
should  live  to  attain  twenty-one,  or  the 
issue  of  such  of  them  as  should  be  then 
deceased,  such  class  of  issue,  whether  in 
the  first  or  second  degree*  to  take  only, 
as  amongst  themselves,  the  shares  which 
their  parents  would  have  been  entitled  to 
if  living.  Held*  that  the  children  of  the 
brothers  and  sisters  took  per  iUrpet,  and 
that  the  children  of  one  of  the  testator's 
nephews,  who  died  in  t)ke  testator's  lile- 
time*  took  with  their  uncles  and  aunta 
the  share  which  their  father  would  have 
taken  if  then  living,    Shani  v,  Kidd, 

vol.  19,  p.  310 

14.  A  testator  gave  a  fund  to  his  wife  for 
life,  with  a  power  tQ  her  to  appoint  it  by 
will  smongst "  A„  B*  and  C.  and  their 
respeotive  children**'  and  in  default  of 
appointment,  he  directed  the  same  at  his 
wife's  death,  to  go  amongst  all  the  said 
children  equally.  The  wife  made  no  ap- 
pointment. Held*  let,  that  the  children 
alone  took,  to  the  exclusion  of  their  pa- 
renU ;  2ndly,  that  they  took  per  capita ; 
and  3rdlY,  that  the  fund  vested  in  the 
children  living  st  the  death  of  the  tea* 
tator,  subject  to  ita  being  divested  by  the 
exercise  of  the  power*  or  by  the  birth  of 
other  children  beftwe  the  death  of  the 
tenant  for  life.    PaHit<m  v.  PaitiMoiL 

vol.  19,  p.  638 

15.  The   testator    had   a   seo    and   two 


daughters  {A,  and  C.)  living,  another 
daughter  (B.)  was  dead,  having  left  five 
daughters.  He  bequeathed  16,900<.*  as 
to  5,000/.  for  A»  for  life,  with  remaiiMier 
to  her  children,  as  to  5,0002.  to  the  five 
daughters  of  B.  and  as  to  the  remaining 
'5,000/.  to  C.  for  life,  with  remainder  to 
her  children.  He  then  gave  the  residue 
"equally  amongst  his  son,  his  daughter 
A.f  the  five  daughters  of  B.,  and  his 
daughter  C,  to  be  settled  as  he  directed 
the  three  sums  of  5,000/.  on  them  and 
their  issue."  Held,  that  the  five 
daughters  of  B.  took  per  e<^i(a,  so  that 
each  was  entitled  to  one- eighth  of  the 
residue.     TVim/oIs  v.  fVilkimeem, 

vol.  23*  p.  74 

16.  Bequest  of  shares,  the  profits  to  be 
invested  and  the  interest  applied  in  the 
education  of  the  children  of  A.  and  BL  in 
equal  shares;  "and  on  their  attaining 
twenty<.one,  the  whole  to  be  sold  and  di- 
vided equally  among  them."  There  sms 
a  gift  over  if  A^  and  B.  should  die  with- 
out issue.  il«  and  B.  had  no  child  at  the 
testator's  death  :-~Held,that  all  thechil- 
dren  of  A,  and  B.  took,  and  that  the  class 
was  not  limited  to  those  bom  when  the 
first  attained  twenty*  one ;  and  secondly* 
that  the  children  of  A,  and  B.  took  per 
capHut  and  not  per  ttirpeM,  Armitage  v. 
H'UliatHM,  vol.  27,  p.  M6 

17.  Bequest  between  and  amongst  all  and 
every  the  child  and  children  of  Tkemme  T, 
deceased,  and  Henry  T.,  In  equal  shares. 
Held,  that  all  the  children  of  ThomaaBXid 
of  Henry  took  equally,  ^Mrcapi/a,  and  not 
per  itirpet^  and  that  Henry  himself  took 
nothing. "  In  re  Ikwie$*$  WUL 

vol.  29,  p.  93 

18.  A  testator  bequeathed  his  residue  to  his 
wife  for  life,  and  afterwarda  "  to  his  and 
her  next  of  kin  in  equal  ahares.**  Held, 
that  the  nearest  of  kin  of  both  took  as  one 
class,  and  not  per  ttirpea.  Roek  v.  The 
Attorney-  Generals  vd  31,  p.  31 3 

19.  Bequest  to  the  deaoendanta  of  the 
brothers  and  sisters  of  the  testator's 
grandfather,  in  equal  shares,  per  etirpee 
and  not  per  capita.  There  were  two  sis- 
ters. Held,  that  the  fund  was  divisible, 
in  the  first  instance,  into  moieties,  and 
that  one  belonged  to  the  descendanu  of 
one  sister  per  capita,  and  that  the  other 
moiety  similarly  to  the  dnoendaata  of 
the  other.    Rebimtan  v.  Shepherd, 

vol.  32,  p.  6^5 


PERIOD  OF  AS€ERTAiNMBNT. 

[See  Gift  to  a  Class.] 

1.  A  testator  gave  apecific  legacies  to  three 
of  his  nieces  (daughters  of  his  sister)  by 
name,  and  the  residue  to  hia  sister  and 
her  husband  for  their  lives*  subject  to  an 
annuity  to  A,,  and  after  the  death  of  the 
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parents  and  A.  he  directed  the  residue  to 
he  **  divided  equally  between  the  daugh- 
ters of  his  said  sister"  and  which  he  be- 
queathed "to  his  said  nieces."  There 
was  a  gift  over,  if  no  daughter  of  his 
sister  should  be  fAen  living.  The  sister 
had  four  daughters  born  at  the  date  of 
the  will,  and  another  bom  after  the  tes- 
tator's death.  Some  only  survived  the 
tenants  for  life.  Held,  that  the  residue 
was  divisible  among  all  the  nieces,  and 
that  they  took  vested  interests,  subject  to 
be  divested  in  an  event  which  had  not 
happened.     Loeker  v.  BradUy, 

vol.  5,  p.  698 

1  Bequest  to  A,  for  life,  and  at  her  death 
ibr  her  brother  and  sister  and  the  tes* 
tator's  brothers  and  sister  equally.  At 
the  date  of  the  will  A.  had  one  brother 
and  sister,  and  the  testator  bad  three 
brothers  and  one  sister.  Held,  that  this 
was  not  a  gift  to  an  unascertained  class, 

.  but  to  the  brothers  and  sisters  living  at 
the  date  of  the  wilL  Havergal  v.  Harri- 
«Mi.  vol.  7,  p.  49 

Z.  Devise  to  trustees  in  fee,  upon  trust  to 
demise  until  the  testator's  youngest  child 
attained  twenty-one,  and  during  the  mi- 
nority of  such  youngest  child,  to  pay  the 
rents  to  the  testator's  wife,  for  the  main- 
tenance of  herself  and  children,  and 
when  and  so  soon  as  the  youngest  surviv- 
ing child  should  attain  twenty-one,  to 
sell  and  divide  the  produce  *' between 
and  amongst  the  testator's  wife  and  all 
his  children  who  should  be  then  living, 
in  equal  shares."  And  in  case  of  the 
death  of  any  child  before  the  estates  be- 
came saleable,  his  children  were  to  take 
his  share.  The  children  all  died  under 
twenty-one  without  issue.  Held,  that  the 
wife  was  entitled  to  the  whole  estate. 
Cattle  V.  Bate.  vol.  7,  p.  296 

4.  Bequest  to  A.  during  widowhood,  and 
immediately  after  her  death  or  second 
marriage,  whichever  event  should  first 
happen,  to  trustees  to  sell  and  divide  be- 
tween several  persons  named,  or  such  of 
them  as  should  be  living  at  the  death  of 
A,  A.  married  again.  Held,  that  the 
property  thereupon  became  immediately 
distributable.    Bainhridge  v.  Cream, 

vol.  16,  p.  2£ 


PERFORMANCE. 

[See  Satisfaction.] 


PERIOD  OF  DIVISION. 

[See  Payment  (Debts  and  Leoacies).] 

1.  A  limited  fund  was  given  to  A,  B,  until 
some  child  of  his  should  attain  twenty- 
one,  and  1,000/.  Consols  wss  to  be  paid 
thereout  to  each  of  his  children  as  they 
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attained  twenty-one.  The  fund  was  in- 
sufficient to  provide  for  all  the  children. 
A  child  attained  twenty-one.  Held,  that 
he  was,  notwithstanding  the  aeficiency, 
entitled  to  1,000/.  Consols.  Eeaney.  Har* 
rie,  vol.  5,  p.  46 

2.  Bequest  of  the  interest  of  one  property 
to  two  sisters,  and  of  another  property 
to  a  female  cousin,  and  '*  in  case  of  the 
death  of  the  above  three  females"  over. 
Held,  that  the  gift  over  took  effect  as 
each  fund  was  liberated  by  the  death  of 
the  tenants  for  life  thereof  respectively. 
Swan  V.  Holmes.  vol.  19,  p.  471 

8.  Under  a  devise  of  renewable  leaseholds 
and  copyholds  to  four  grandchildren 
equally,  and  after  their  death,  "  for  such 
children  as  they  or  any  or  either  of  them 
should  leave  her  or  him  surviving." 
Held,  that  on  the  death  of  each  grand- 
child, his  "children"  then  surviving 
took  as  tenants  in  common.  Waldron  v. 
Boulter,  voL  22,  p.  284 

4.  By  a  will,  the  residue  was  given  to  seven 
persons  as  tenants  in  common  for  life, 
and  on  the  death  of  the  survivor  was  to 
be  divided  amongst  their  children  then 
living  per  stirpes.  By  a  codicil,  the  gift 
to  the  children  was  revoked,  and  the  re- 
sidue was  to  be  divided  "  from  and  after 
the  several  deceases"  of  the  seven,  ''and 
after  the  decease  of  the  survivor  of  them," 
amongst  their  children  per  capita.  Held, 
that  the  words  *'from  and  after,"  &c., 
were  to  be  read  disjunctively,  and  that, 
on  the  death  of  any  of  the  seven,  one- 
seventh  was  divisible  amongst  children 
of  the  seven  per  capita.    Cope  v.  Henshaw, 

vol.  Z5^  p.  420 


PERISHABLE  PROPERTY. 

[See  Breach  of  Trust,  Conversion  of 
Assets,  Investment,  Life  Tenant 
AND  Remainderman.] 

1.  A  testator  bequeathed  to  his  widow  "all 
the  interest,  rents,  dividends,  annual  pro- 
duce and  profits,  use  and  enjoyment  of 
all  his,  the  testator's,  real  and  personal 
estate"  for  life,  and  at  her  decease  he 
gave  to  E.  R.  P,  "  all  the  rest  and  resi- 
due of  his  estate  and  effects  whatsoever, 
both  real  and  personal."  Held,  on  the 
context  of  the  will,  that  the  widow  was 
entitled  to  the  enjoyment,  during  life,  of 
the  perishable  property  of  the  testator 
"  in  specie,**  and  without  a  conversion  for 
the  benefit  of  the  remainderman.  Pick- 
ering V.  Pickering.  vol.  2,  p.  31 

2.  A  testator  possessing  long  annuities  and 
money  in  different  funds  bequeathed  the  v 
residue  of  his  estate  to  A,  for  life,  and 
after  her  death  he  gave  certain  stock  le- 
gacies and  whatever  there  might  remain, 
to  B.  Held,  that  the  long  annuities 
ought  to  be  converted  for  the  benefit  of 
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the  parties  in  remainder.    LieJ^d  v. 
Baker,  vol.  2,  p.  481 

8«  A  testator  gave  the  residue  of  his  estate 
and  effects  to  trustees,  to  permit  the  rentt, 
interest  and  annual  proceeds  to  be  re- 
ceived by  A,  for  life,  and  after  his  de- 
cease to  C.  and  D.  when  they  attained 
twenty-one,  with  power,  after  the  death 
of  ii.,  to  apply  Uie  renii,  &c  towards 
the  maintenance  of  C.  and  D.  until  their 
shares  should  become  vested.  Part  of 
the  residue  consisted  of  leaseholds.  Held, 
that  the  tenant  for  life  was  entitled  to  en- 
joy them  in  specie,  and  that  they  were 
not  to  be  converted  for  the  benefit  of 
those  in  remainder.  Good4nough  v.  Tre- 
mamondtk  vol.  2,  p.  612 

4.  Executors  who,  contrary  to  the  trusts  of 
the  will,  had  permitted  the  tenants  for 
life  to  ei^joy  leasehold  property  in  specie, 
the  title  to  which  was  bad,  but  of  which 
no  advantage  was  taken  by  the  owners  of 
the  property,  being  responsible  for  the 
value  of  the  lease  at  the  testator's  death. 
Held,  that  such  value  should  be  ascer- 
tained, hamng  regard  to  the  enjoyment  ac- 
tuaUy  had  thereunder.  Mehrtene  v.  An- 
drews, vol  8,  p.  72 

5.  A  testator  gave  his  widow,"  the  full  and 
entire  enjoyment"  of  hia  real  and  per- 
sonal estates,  which,  after  her  death,  he 
gave  to  other  persons  {  and  he  empow- 
ered her  to  retain  a  portion  of  a  sum  of 
150/.,  a  year  given  to  other  parties,  for 
renewing  the  leaseholds.  Held,  she  was 
entitled  to  enjoy  the  leasehold  in  tpeeie, 
that  it  was  not  imperative  on  her  to  renew, 
but  that  she  had  acted  wrong  in  surren- 
derinjg  a  lease,  of  which  she  was  the  only 
cestui  que  vie,  as  she  thereby  deprived 
herself  of  the  option  of  renewing  for  the 
benefit  of  the  parties  in  remainder.  Har- 
vey V.  Harvey,  vol.  5,  p.  134 

6.  A  testatrix  gave  her  property,  with  cer- 
tain exceptions,  to  her  granddaughter, 
and  afterwards  stated  '*  that  her  property 
was  in  the  Bank  and  India  House.'* 
Held  (assuming  her  to  take  for  life),  that 
she  waa  entitled  to  ei\joy  the  Bank  and 
India  stock  in  specie^  and  that  it  was  not 
liable  to  be  converted  into  Consols.  Hub- 
hard  V.  Young,  vol.  10,  p.  203 

7.  A  brewer,  who  carried  on  trade  upon 
leasehold  premises,  gave  hia  freeholds, 
leaseholds,  shares  in  the  brewery,  moneys, 
and  personal  estate  to  trustees  upon 
trust,  after  raising  an  annuity  and  por- 
tions "  to  pay  to  or  permit  and  suffer  or 
well  and  sufficiently  to  authorize  and 
empower  his  son  and  his  assigns  to  re- 
ceive and  take  the  interest,  dividends 
and  annual  income  for  life."  The  Court, 
though  of  opinion  upon  the  context,  that 
if  there  had  been  no  question  as  to  the 
trade,  the  son  would  have  been  entitled 
to  enjoy  the  leasehold  property  for  life, 
in  specie,  yet,  thinking  that  there  was 


not  sufficient  to  authorize  the  carrying 
on  of  the  trade,  held,  that  the  testator's 
property  ought  to  have  been  converted 
on  the  testator's  death.  Kirkman  v.  Booth. 

vol.  11,  p.  278 

8*  A  testator  possessed  of  sums  in  various 
stocks  and  of  long  annuities,  gave  cer- 
tain specific  and  general  stock  legacies; 
"and  as  to  all  the  rest,  residue,  and  re- 
mainder of  his  estate,"  he  gave  to  his 
widow  for  Ufe.  And  after  her  decease  he 
bequeathed  *'U**  as  follows: — He  then 
gave  various  general  stock  legacies,  and 
whatever  then  might  be  remaining,  after 
the  above-mentioned  divisions  had  been 
made,  he  gave  to  the  Plaintiffs.  Held, 
that  the  widow  was  not  entitled  to  eiyoy 
the  Long  Annuities  in  specie.  Lichfield  v. 
Baker,  vol.  IS,  p.  447 

0.  A  tenant  for  life  was  wrongfully  per- 
mitted  to  enjoy  a  perishable  property  is 
specie^  The  executor  died,  and  the  te- 
nant for  life  then  proved  the  will,  and 
continued  to  receive  the  income.  On  a 
bill  against  the  representatives  of  the 
executor  and  the  tenant  for  life,  which 
contained  no  special  charge,  and  aifker  the 
common  decree:  Held,  that  in  such  a 
suit,  a  legatee  could  not  be  made  to  re- 
fund over-paymento  voluntarily  made  by 
the  executor;  and,  secondly,  that  the  te- 
nant for  life  must  account  tor  the  surplus 
income  received  by  her  after  she  had 
proved  the  will,  but  not  for  that  received 
before.    Ibid. 

10.  The  rule  laid  down  in  Howe  v.  The 
Earl  rf  Dartmouth  (7  Vet,  137a)  is,  that 
where  property  of  a  perishable  nature  is 
given  to  be  enjoyed  in  succession,  the 
object  of  the  testator  can  only  be  ef- 
fected by  converting  the  property  into 
permanent  annuities,  and  giving  each 
person,  in  succession,  the  dividends  of 
the  fund.  This  rule  prevaila,  unless 
there  can  be  gathered  from  the  will  some 
expression  of  intention  that  the  property 
is  to  be  ei^oyed  tfi  epeeiot  and  which  it  is 
incumbent  on  those  contesting  the  appli- 
cation of  the  rule  to  point  out.  Mergam 
V.  Morgan,  voL  14,  pt  72 

11.  Modem  cases  allow  small  indications 
of  intention  to  prevent  the  application  of 
the  rule;  but  the  mere  absence  of  any 
direction  to  convert  is  insufficient.    Ibid. 

12.  Upon  the  construction  of  a  will,  held 
that  the  tenant  for  life  of  a  residue  was 
not  entitled  to  the  perishable  property  tis 
epeeie.    Ibid, 

18.  A  power  to  vary  securities  is  important, 
as  shewing,  that  the  testator  did  not  in- 
tend  his  residue  to  remain  on  perishable 
security.     Morgan  v.  Morgan. 

y<A,  14,  p.  85 

14.  A  testator,  after  giving  some  legacies, 
proceeded:  "The  residue  of  my  pro- 
perty, of  every  description  it  may  be  at 
my  death,  I  bequeath  the  interest  and 
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proceedfl  thereof  to"  A.  for  life.  He 
tbeo  gave  the  *'  intereit  and  proceeda " 
to  others  for  life,  and  after  their  deaths 
he  hequeathed  *'the  said  residue"  to 
another.  Held,  that  A.  was  not  entitled 
to  the  specific  enjoyment,  and  that  the 
whole  of  the  property,  after  paying  some 
legacies,  must  be  converted  into  Consols. 
ThomUm  v.  EUi$.  vol.  15,  p.  193 

15.  Railway  shares,  although  not  a  perish- 
able property,  must  be  converteid  into 
Consols  as  between  the  tenant  for  life  and 
remainderman.    Ibid. 

16.  A  testator  gave  his  freehold,  copyhold 
and  leasehold  estates,  and  all  his  stocks, 
shares  and  personal  estate,  to  trustees,  in 
trust  to  receive  the ''rents,"  issues  and 
profits,  and  thereout  to  keep  the  houses, 
5cc.  in  g^od,  substantial  and  tenantable 
repair,  and  renew  his  leaseholds,  &c., 
and  then  to  pay  *'the  net  income  aris- 
ing from  the  residuary  real  and  per- 
sonal estate"  to  his  wife  for  life.  Held, 
first,  that  the  wife  was  entitled  to  enjoy- 
ment in  tpeeUf  and  secondly,  that  all 
ordinary  repairs  were  to  be  paid  out  of 
the  income,  but  not  such  extraordinary 
repairs  as  would  amount  to  rebuilding 
the  houses.    Crowe  v.  Crisfird. 

vol.  17,  p.  507 

17.  A  testator  devised  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  sell 
and  put  out  one-nioth  of  the  produce  in 
Government  or  real  securities,  and  to  pay 
the  interest  to  J.  for  life,  and  afterwards 
to  her  children.  By  a  codicil,  he  be- 
queathed a  leasehold  to  the  trustees,  to 
hold  upon  the  same  trusts,  in  all  respects, 
and  for  the  same  persons,  and  subject  to 
the  same  powers,  provisoes,  conditions 
and  limitations,  as  the  above  one-ninth. 
Held,  that  A,  was  not  entitled  to  enjoy  the 
leasehold  in  ipgciti  but  that  it  must  be 
sold,  and  invested  for  the  benefit  of  the 
parties  entitled  in  succession.  Marion 
V.  Markhy,  vol.  18,  p.  196 

18.  A  testator  gave  "  all  his  freehold,  copy- 
hold and  leasehold  estates,  and  all  other 
his  real  and  personal  estate,"  to  trustees, 
upon  trust  to  get  in  all  money  due  to 
him  on  *'  mortgages,  bonds  or  other  se- 
curities and  rents,"  and  after  payment  of 
debts  and  legacies,  to  lay  out  the  residue 
in  the  public  stocks  or  funds ;  and  as  to 
one-half  of  bis  **  freehold,  copyhold  and 
leasehold  estates,  and  all  the  trust  mo- 
neys, stocks,  funds  and  securities,  and 
all  other  his  real  and  personal  estate," 
npoD  trust  for  ^^.and  B.  for  life«  and  "  the 
inheritance  and  capital,"  after  their  de- 
cease, to  be  in  trust  for  the  children  of 
one  of  thefh.  Held,  that  terminable  go- 
vernment annuities,  and  annuities  for 
years  charged  on  parish  rates,  and  furni- 
ture, &c«,  forming  part  of  the  testator's 
estate,  ought  to  be  converted  into  Con- 


sols, but  that  the  leaseholds  were  to  be 
enjoyed  tii  upsets.    Hood  v.  Ciapkam. 

vol.  19t,  p.  90 

19.  A  testator  gave  "  all  his  property,  both 
real  and  personal,"  to  his  wiife  for  life, 
and  he  authorized  her,  with  the  consent 
of  his  executors,  to  sell  or  exchange  **any 
part  of  his  property."  After  her  death, 
he  gave  *<  all  his  property,  both  real  and 
personal,"  to  his  daughters,  and  after- 
wards to  their  children.  Held,  diat  the 
tenants  for  life  were  not  entitled  to  eijoy 
the  property  in  tpede^  but  that  the  perish- 
able part  must  be  converted.  Jehb  v. 
Tugwtll.  vol.  20,  p.  84 

20.  A  testator  gave  the  *' residue  of  his 
estate  and  effects"  to  trustees,  upon  trust 
to  sell  sufficient  to  pay  his  debts,  and 
after  payment,  to  hola  "  his  said  residu- 
ary estate  and  effects,*'  in  trust  to  pay 
**  the  rents,"  interest,  dividends  and  an- 
nual produce  to  A»  for  life.  There  was 
a  power  to  let  and  sell  with  the  consent 
of  A*  Held,  that  A.  was  entitled  to  en- 
joy leaaeholdii  in  tpeeie.    Hind  v.  M6y. 

vol.  22,  p.  a78 

21.  A  testator  having  fireeholds  and  leaae- 
holds,  gave  **al\  his  real  and  personal 
estate"  upon  trust,  **  out  of  the  rents  and 
profits  of  his  said  real  and  personal 
estate,"  to  pay  his  widow  sufficient  for 
her  maintenance ;  and  on  her  death,  he 
devised  '*  all  his  said  real  and  personal 
estate'*  to  his  children.  Held,  that  the 
trustee  was  not  bound  to  convert  the 
leasehold  property.    Wearing  v.  Wearing, 

vol  23,  p.  99 
28.  Trustees,  having  a  discretion,  allowed 
a  reversionary  interest  to  remain  unsold 
for  nineteen  years,  when  it  fell  into  pos- 
session.  Held,  that  the  tenant  for  life, 
who  had,  in  the  meanwhile,  received  no- 
thing in  respect  of  income  on  it,  was  en- 
titled to  be  recouped  out  of  the  fund. 
Wilkinson  v.  Duncan,  vol.  23,  p.  469 

28.  A  testator  gave  the  residue  of  his  estate 
and  effects,  in  trust  to  pay  '*  the  annual 

Eroceeds  to  his  wife"  for  life,  and  after 
er  death,  to  divide  *'  bis  said  residuary 
estate  and  effects**  between  his  nephews 
and  nieces ;  and  he  directed  that  lus  ne- 
phews, in  the  division,  should  take  such 
parts  of  the  joint  property  as  he  held 
with  them.  Part  of  the  joint  property 
was  leasehold.  Held,  thut  the  tenant  for 
life  was  entitled  to  ei^oy  the  whole  pe- 
rishable property  in  specie,  Hoigate  v. 
Jennings,  vol.  24,  p.  628 

24.  Where  a  tenant  for  life  is  entitled  to 
enjoy  m  specie,  the  rule  is,  that  invest- 
ments may  remain,  but  debts,  as  turnpike 
bonds,  must  be  realized.     Ibid. 

25.  A  testator  bequeathed  to  his  widow 
"  the  interest  dividends  or  income  of  all 
moneys  or  stock,**  and  '*  of  all  the  pro- 
perty whatsoever  yielding  income  at  his 
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decease"  for  her  life»  tbe  principal  to  re- 
main untouched,  and  at  her  death  to  be 
divided  amongst  his  children.  Heidi 
that  the  widow  was  entitled  to  enjoy  tbe 
residue  in  tpeeie.    Boyt  y.  Boys, 

▼ol.  28,  p.  486 

26.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  to  permit  his  wife  to 
receive  '*the  income  arising  from  one- 
third"  for  her  life,  with  remainder  to  his 
children.  And  to  facilitate  the  ultimate 
devise,  he  authorized  them  to  convert 
his  personal  estate  into  money,  and  to 
sell  his  real  estate.  And  he  authorized 
his  trustees  to  permit  any  part  of  his 
personal  estate  to  remain  in  the  state  of 
investment  in  which  it  might  be  at  his 
death,  and  to  invest  his  residuary  per- 
sonal estate  in  the  public  funds,  &c.,  and, 
from  time  to  time,  to  alter  and  vary  the 
securities.  Held,  that  the  widow  was  not 
entitled  to  enjoy  leaseholds  and  perish- 
able property  t»  specie.  Re  Llewetlyn*s 
Trust.  vol.  29,  p.  171 

27.  Where  a  part  of  the  testator's  assets 
were  so  situated,  that  it  could  not  be 
realized  immediately  without  loss  to  the 
estate,  and  was  producing  51,  per  cent, 
the  tenant  for  life  was  held  entitled,  in  the 
meanwhile,  to  4/.  per  cent,  on  the  value. 
JHd. 

28.  Right  of  a  tenant  for  life  to  enjoy  a 
residue  in  specie  inferred  from  a  direc- 
tion *'to  get  in  and  convert  the  same 
into  money  and  divide"  after  his  death. 
Rowe  V.  Rowe,  vol.  29,  p.  276 

29.  Devise  of  residue  of  real  and  personal 
estate  on  trust  to  permit  J,  B.  to  "  re- 
ceive and  take  the  rents,  issues  and  pro- 
fits" for  life,  with  remainder  over.  Held, 
that  A.  B.  was  entitled  to  enjoy  lease- 
holds and  railway  stock  in  specie*  Fackeil 
V.  Roberts.  vol.  32,  p.  140 


PERPETUATION  OF  TESTIMONY. 

1.  Depositions  of  witnesses,  examined 
under  a  bill  to  perpetuate  testimony,  in 
aid  of  an  ejectment,  and  who  were  resi- 
dent abroad  and  refused  to  come  to  this 
country,  ordered  to  be  published.  Bid- 
dulph  V.  Lord  Camoys.        vol.  19,  p.  467 

2.  A  similar  application  refused,  as  to  a 
witness  in  England,  who,  on  account  of 
blindness  and  infirm  state  of  health,  was 
stated  to  be  unable  to  leave  home,  and 
who  had  stated  his  age  to  be  eighty- 
three.    Ibid. 

8.  A  witness,  examined  under  a  bill  to  per- 
petuate testimony,  was  very  old,  and 
unable,  through  illness,  to  leave  his  home 
without  danger ;  another  was  resident  in 
Canada.  Their  depositions  were  ordered 
to  be  published,  and  produced  at  the  trial 
about  to  take  place,  and  that  either  party 


might  make  such  use  of  them  as  by  law 
they  can."     Biddulph  v.  Lord  Cantoys. 

vol.  20,  p.  402 
4i  Principles  and  practice  as  to  bills  to  per- 
petuate testimony  stated.    EUice  v.  Rou' 
pell,    (No.  1.)  vol.  32,  p.  299 

5,  Distinction  between  a  bill  to  perpetuate 
testimony  and  a  bill  of  discovery.  The 
former  is  not  a  bill  of  discovery  in  the 
strict  technical  sense  of  the  term.  Elliee 
V.  Roupell,    (No.  2.)  vol.  82,  p.  808 

6.  A  bill  of  discovery  must  be  in  aid  of 
proceedings  pending  or  about  to  be  in- 
stituted, but  the  existence  of  such  pro- 
ceedings would  be  fatal  to  a  bill  to  per- 
petuate testimony.    Ibid, 

7*  A  bill  to  perpetuate  testimony  cannot,  by 
amendment,  be  converted  into  a  bill  of 
discovery.    Ibid, 

8.  Whether  a  prayer  for  the  perpetuation 
of  testimony  and  for  discovery  can  be 
united  in  one  bill,  qtusre.     Ibid, 

9.  The  only  discovery  which  a  Plaintiff  in 
a  bill  to  perpetuate  testimony  can  require 
from  a  Defendant  is,  a  sufficient  admis- 
sion  of  his  title  to  examine  such  wit- 
nesses as  he  may  think  fit  on  the  various 
matters  and  issues  stated  in  the  bill.  Ibid. 

10.  A  bill  for  perpetuating  testimony,  if 
brought  to  a  hearing,  will  be  dismissed 
with  costs.     Ibid, 

11.  The  Plaintiffs  filed  a  bill  to  perpetuate 
testimony  as  to  the  validity  of  a  deed, 
which  question,  they  allegred,  could  not 
at  present  be  tried.  A.fter  the  Defend- 
ants had,  by  answer,  admitted  the  Plain- 
tiffs' right  to  perpetuate  the  testimony, 
tbe  Plaintiffs  tiled  another  bill,  raising 
tbe  question  of  the  validity  of  the  same 
deed.  A  motion,  by  the  Defendants,  to 
suy  proceedings  in  the  suit  to  perpetuate 
testimony,  on  the  ground  of  the  exist, 
ence  of  the  second  suit,  was  refused  with 
costs.    EUice  ▼.  Roupell.     (No.  8.) 

vol.  82,  p.  318 


PERPETUITY. 

[See  Vesting.] 

1.  Bequest  to  testator's  wife  for  life,  and 
after  her  death  to  make  a  division 
between  the  testator's  four  children,  J; 
B.,  C,  and  D. ;  his  son's  shares  to  be  paid 
immediately,  and  his  daughter's  shares 
to  be  invested  for  them  for  life,  with  re- 
mainder between  all  their  children,  to 
become  vested  at  the  age  of  twenty-five» 
with  a  gift  over  to  the  children  of  the 
others  who  should  live  to  attain  the  age 
of  twenty- five  in  case  either  daughter 
should  die  without  leaving  anj  child  who 
should  live  to  attain  twenty-five;  with 
powers  for  the  maintenance  and  advance- 
ment of  such  children.  Held,  that  the 
gift  over  was  too  remote  ;  and  secondly, 
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that  the  gift  to  the  daughters  in  the  first 
instance  being  absolute,  and  the  attempt 
to  limit  it  having  failed,  the  absolute  in- 
terest remained  unaffected,  so  that  the 
representatives  of  a  daughter  who  died 
without  children  were  entitled  to  her  one- 
fourth  share.    Rimg  v.  Hardwick, 

vol.  2,  p.  352 

2.  A  testatrix  gave  her  residuary  estate  to 
trustees  to  accumulate,  and  to  stand  pos- 
sessed thereof  and  of  the  accumulations, 
in  trust  for  all  the  children  of  /.  B,,  other 
than  A.,  and  to  be  paid  on  attaining 
twenty- three,  with  a  gift  over  in  the 
event  of  the  death  of  all  the  said  chil- 
dren under  twenty-three.  /.  B.  had 
three  children,  J^  B.  and  C,  of  whom 
if.  and  B,  were  bom  in  the  lifetime  of  the 
testatrix,  and  C.  three  years  after  her 
death.  B.  died  an  infant,  and  C,  who 
was  also  .0.*s  personal  representative, 
attained  twenty-three.  Held,  first,  that 
the  iM^acy  was  vested ;  and  the  gift  being 
to  a  class,  and  C.  having  come  into  eMe 
before  the  period  of  oistribution,  the 
Court  considered  that  C.  was  not  ex- 
cluded from  taking  under  the  residuary 
gift,  and  that  in  his  own  right  and  as 
representing  B.  he  was  entitled  to  the 
whole  fund.    BUoit  v.  Burgh, 

vol.  2,  p.  221 

8.  Bequest  in  trust  to  accumulate  for  all  the 
children  of  A,  and  B,  (who  were  living) 
equally,  the  shares  of  sons  to  be  vetted 
at  twenty-five,  and  of  daughters  at 
twenty-five  or  marriage,  and  if  one  child 
only  to  be  paid  at  twenty-five  or  mar- 
riage. Held  too  remote.  Griffith  v. 
Blunt,  vol.  4,  p.  248 

4.  Bequest  of  a  residue  to  A»  (who  had  no 
children)  for  life,  and  at  his  death  5,000/. 
to  be  deposited  in  the  bands  of  trustees 
for  the  use  of  A.*b  eldest  son,  at  his  at- 
taining the  age  of  thirty  years ;  the  rest 
to  be  equally  shared,  A,* a  eldest  son 
taking  an  equal  share  in  addition  to  the 
5,000/.,  and  the  general  division  to  take 
place  as  each  respectively  attains  twenty, 
four.  Held,  not  too  remote.  Greet  v. 
Greet,  vol.  5,  p.  123 

5.  A  testator,  after  giving  bis  real  estate 
to  the  eldest  son  of  J.  for  life,  with  re* 
mainder  to  the  other  children  of  J,  in 
tail,  with  remainder  over,  gave  his  per- 
sonalty in  trust  to  pay  the  dividends  to 
the  children  and  grandchildren  of  A,  who 
should  not,  "  from  time  to  time,"  be  en- 
titled to  the  rents  of  the  freeholds.  By 
a  codicil,  he  declared  that  the  children  of 
B.f  C.  and  2>.,  living  at  the  death  of  the 
tenant  for  life,  should  "  uke  their  shares" 
of  the  personal  property  with  the  repre- 
sentatives of  A.  Held,  that  the  gift 
was  to  the  children  and  grandchildren 
livjng  at  the  death  of  the  tenant  for  life, 
and  was  not  too  remote.  Harvey  v. 
Harvey,  vol.  5,  p.  184 


0.  A  gift  is  too  remote,  unless,  according  to 
the  intention  of  the  testator,  some  person 
must  necessarily  be  in  existence,  with 
legal  power  to  dispose  of  the  property, 
within  the  period  limited  by  the  rules  of 
law.     Curtie  v.  Lukin,  vol.  5,  p.  147 

7.  A  gift  must  not  only  vest  within  the 
time  limited  by  the  rule  against  per* 
petuities,  but  the  interesu  of  the  respec- 
tive parties  in  the  property  must  be  ca- 
pable of  ascertainment  within  that  period, 
otherwise  the  gift  will  be  void.    Ibid, 

8.  A  gift  of  personalty  to  trustees  for  A, 
for  Ufe,  and  after  his  death  in  trust  for 
the  children  of  J,  **  a»  they  severally 
attained  twenty-five  years,"  the  income 
to  be  applied  during  their  respective 
minorities  by  their  guardian  for  their 
maintenance,  &c.,  with  a  gift  over  in 
case  no  child  of  A,  should  live  to  attain 
twenty-five.  Held  to  be  vested,  and  not 
too  remote.    Daviee  v.  Either, 

vol.  5,  p.  201 

9.  Bequest  to  A,  for  life,  with  remainder  to 
her  children,  who  should  attain  twenty- 
five,  with  a  clause  for  maintenance  during 
minority,  and  for  accumulation  of  surplus 
income.  Held,  that  the  gift  to  the  chil- 
dren was  void  for  remoteness.  Marqvit 
vf  Bute  V.  Harman.  vol.  9,  p.  320 

(Southemy,  Wollatton,  vol.  16,  p.  166) 

10.  Validity  of  a  bequest  in  England  of 
personal  estate  to  be  laid  out  in  lands  in 
Scotland,  according  to  limitations  creating 
a  perpetuity.    Fordyce  v.  Bridget, 

vol.  10,  p.  90 

11.  A  testator  devised  his  real  estata  in 
strict  settlement,  subject  to  a  term  of 
2,000  years,  limited  to  trustees  for  raising 
500/.  a  year,  and  accumulating  it  as  a  sink- 
ing fund  for  payment  of  his  mortgage 
debts,  &c  to  a  considerable  amount. 
Held,  that  the  trust,  though  unlimited 
in  ita  duration,  was  valid.  Bateman  v. 
Hotchkin.  vol.  10,  p.  426 

12.  A  testator,  during  the  lives  of  the  chil- 
dren which  M,  G.,  his  daughter  (who  was 
living),  *'  had  or  should  have,"  devised 
the  renta  of  an  estate  on  trust  for  them, 
for  their  lives,  with  a  substituted  gift 
to  the  issue  of  any  child  dying  leaving 
issue  during  that  period,  and  a  gift  over 
to  the  survivors  of  the  children,  on  the 
death  of  any  without  leaving  issue.  The 
Court,  considering,  that  by  the  terms  of 
the  gift,  children  born  after  the  testator's 
death  would  be  included,  held,  that  the 
substituted  gift  to  the  issue  of  the  grand- 
children was  void.    Gooch  v.  GoocK 

vol.  14,  p.  565 

13.  A  testator  gave  an  annuity  of  200/. 
a  year  to  T.  M,  for  life,  and  after  his 
deaUi  to  his  children  then  living  for 
life,  in  equal  shares ;  and,  at  the  decease 
of  any  of  them,  his  share  of  the  capital 
producing  the  annuity  was  to  be  divided 
amongst  his  children.     Held,  not  with- 
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standing  there  were  children  of  T.  N* 
living  in  the  testator's  lifetime,  and  the 
gift  to  the  children  was  as  tenants  in 
oommon,  that  the  hequest  to  all  of  the 
grendchildren  of  T.  2V.  was  Toid  for  re- 
moteness.   Greenwood  y.  Roberts, 

vol.  15,  p.  93 
14k  Devise  in  trust  for  J*  for  Ufe»  with  re- 
mainder to  any  of  his  children,  as  he 
should  appoint.  At  the  date  of  the  will 
if.  had  no  child,  but  at  the  death  of  the 
testator  he  bad  a  son,  5.,  three  years  old. 
A^  by  will,  appointed  to  trustees  and 
their  heirs,  in  trust  for  B.  and  his  heirs, 
and  to  be  conveyed  to  him  at  twenty- 
three,  with  a  gift  over  to  other  sons  if  B. 
died  under  twenty-one ;  and  he  directed 
the  rents  to  be  accumulated  until  B.,  or 
such  other  sons,  should  attain  twenty- 
three,  and  then  to  pay  them  over.  Held, 
fiiat  the  gift  was  not  too  remote,  and  that 
direction  to  accumulate  was  vaKd.  Peard 
V.  KekewUh.  vol.  15,  p.  166 

15.  The  doctrine  laid  down  in  Leake  v» 
Roibifuen  as  to  remoteness  applies  to  real 
as  well  as  to  personal  estate.  Walker  v. 
Mower,  vol.  16,  p.  365 

16.  A  testatrix  appointed  a  trust  fund  to 
two  trustees,  in  trust  to  pay  the  dividends 
to  A,  for  life,  and  after  his  decease,  she 
gave  the  dividends  to  two  others,  B.  and 
Cwt  for  life :  and  after  the  decease  of  the 
survivor,  she  gave,  bequeathed,  willed 
and  directed  the  principal  to  be  divided 
into  two  parts,  and  one  of  them  to  be 
^*  transferred  or  paid"  to  the  children  of 
those  two  persons  respectively  at  the  age 
of  twenty-five  years.  Held,  that  the  gift 
to  the  children  was  void  for  remoteness. 
Chance  v.  Chance,  vol.  16,  p.  572 

17.  Devise  of  real  estate  to  A,  for  life,  and 
after  his  decease  to  all  his  children  share 
and  share  alike,  and  ail  their  children 
and  their  hnrs,  but  in  de&ult  of  issue  of 
A.  to  S.  and  C  and  their  children,  the 
mothers  and  children  and  their  heirs  to 
share  the  rents  equally  as  had  been  di- 
rected with  regard  to  the  children  of 
A,  Held,  that  the  gift  to  B.  and  C.  was 
not  too  remote,  and  that  they  and  their 
etiildren  living  at  the  death  of  the  tes- 
tator took  as  tenants  in  common  in  fee. 
Cormack  v.  Copomo,  vol.  17,  p.  397 

18.  The  tesutriz  directed  her  trustees  to 
settle  her  property,  but  in  soch  a  way, 
that  some  of  the  limitations  would  be 
void  for  remoteness*  Held,  that  in 
carrying  the  direction  into  effect,  the 
Court  would  modify  the  limitations,  so 
as  to  make  them  consistent  with  the 
roles  of  law  and  equity.  Lyddon  v.  EUi- 
eon.  vol.  19,  p,  b6& 

19.  Limitations  of  a  term  to  trustees,  upon 
trust  to  raise  portions  for  the  children  of 
A,  surviving  A,  and  B.,  '*  to  vest  in  and 
to  be  paid  and  payable  to"  them  at  their 
ages  of  twenty-four  years,  with  mainte- 


nance, &c.  in  meanwhile  out  of  the  ex- 
pectant or  presumptive  shares,  and  a 
gift  over  on  the  death  of  all  before  their 
shares  should  become  vested.  Held, 
void  for  remoteness.  In  re  BUkemore*» 
SettUmmi,  vol.  20,  p.  214 

20.  A  testator  bequeathed  the  income  of 
his  residuary  estate  between  bis  three 
children,  and  when  any  child  died,  hit 
part  to  be  equally  divided  amongst  the 
testator's  surviving  grandchildren;  and 
likewise,  if  any  of  his  grandchUdren  died, 
their  part  to  be  divided  amongst  the  sor- 
vi  vors  of  his  other  grandchildren.  Held , 
that  the  gift  over,  upon  the  death  of  a 
grandchild  to  the  surviving  grandchil- 
dren, was  void  for  remoteness.  CeurtUr 
V.Oram.  vol  21,  p.  91 

21.  A  trust  fund  was  limited,  after  die 
death  of  husband  and  wife,  and  in  de- 
fault of  appointment  to  their  children 
equally,  to  be  a  vested  interest  in,  and  to 
be  paid,  transferred  or  assigned  to  sons 
at  twenty- five,  and  daughters  at  twenty- 
five  or  marriage,  with  benefit  of  survivor- 
ship in  case  of  death  under  twenty-five, 
ana  as  to  daughters,  in  case  of  being  on- 
married.  Held,  that  the  limitation  was 
void  for  remoteness.  In  re  Moree't  Settle- 
ment, vol.  21,  p.  174 

22.  Devise  in  trust  for  A.  for  life,  and  after 
her  decease  to  apply  the  rents  for  the 
benefit  of  her  children,  until  the  young- 
est attained  twenty-five;  and,  as  soon 
as  the  youngest  should  have  attained 
twenty- five,  to  sell,  and  "pay  and 
divide"  the  produce  equally  "  among 
snch  of  the  children  of  A,  as  shonld 
be  then  living,  and  issue  of  such,  if 
any,  of  her  children  as  might  be  then 
dead,"  such  issue  to  uke  their  parents' 
share  only.  Held,  that  the  gift  of  the 
income  was  valid,  but  that  the  gift  of  the 
corjnu  was  void  for  remoteness.  iZssi  v. 
Gooding,  vol.  21,  p.  478 

23.  Where  there  is  a  gift  to  a  class,  sone 
of  the  objects  of  which  are  too  remote 
and  some  not,  effect  cannot  be  given  to 
the  latter  separated  from  the  former,  but 
the  whole  gift  is  void.    Seaman  v.  Wood, 

voL  22,  p.  691 

24.  The  produce  of  real  and  personal  esute 
was  bequeathed  upon  trust  for  A,  for 
lifo,  and  after  his  death  upon  trast  "to 
pay  or  transfer"  it  unto  such  children  of 
A,  as  shonkl  attain  the  age  of  twenty- 
one  years,  and  also  such  children  of  any 
son  of  A,  who  should  die  under  twenty- 
one,  as  should  attain  that  age,  equally* 
but  the  children  of  any  deceased  son 
ooUectively  to  take  their  parent's  share 
equally,  with  certain  gifts  over.  Held, 
that  the  whole  of  the  limitations  subsc- 
quent  to  the  life  estate  were  void  for 
remoteness.    IWL 

25.  A  testator  devised  his  estates  to  trustees 
in  trust,  after  A,  Cs  decease,  "  in  case 
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she  should  have  only  one  child  which 
should  suryive  her/'  to  pay  200/.  a  year 
for  his  maintenance  until  he  should 
attain  twenty-five ;  and  from  and  after 
such  only  child  should  attain  that  age,  to 
raise  10,000/.,  and  pay  the  same  to  him 
at  that  age.  Or  in  case  A.  C.  should,  at 
her  decease,  have  two  or  more  children," 
then  to  raise  an  annuity  for  their  mainte- 
nance '*  until  they  should  respectively 
attain  twenty-five,  and  when  they  re- 
spectively attained  that  age,  to  pay  each 
an  equal  share  of  the  10,0001.''  The 
Plaintiff  was  en  ventre  $a  mire  at  the  tes- 
tator's death,  and  was  the  only  child  of 
A*  C.  who  survived  her.  Held,  that  die 
bequest  of  the  10,000/.  was  too  remote. 
UerUn  v.  Blagrmve,  vol.  25,  p.  125 

26.  Trusts  for  sale  on  failure  of  a  series  of 
prior  limitations.  Held,  on  the  context, 
to  be  too  remote.    Hale  v.  Pctv. 

vol.  25,  p.  335 

27.  Bequest  to  a  living  person  for  life,  and 
afterwards  to  his  children,  followed  by  a 
declaration  that  these  interests  should  be 
considered  vested  interests  at  the  age  of 
twenty-five,  and  a  gift  over  to  the  issue 
of  any  dying  under  twenty-five.  Held, 
too  remote.    Rowland  v.  Tawney, 

vol.  26,  p.  67 

28.  A  testator  gave  his  residuary  estate  to 
his  daughter  for  life,  and  afterwards  to 
her  two  sons  Henry  and  Charles,  and  ail 
other  her  children  thereafter  to  be  bom, 
and  the  iasue  of  his  grandchildren,  who, 
being  a  son,  should  attain  twenty-one, 
or  being  a  daughter,  should  attain  that 
age  or  mairy  with  consent,  equally  to  be 
divided,  such  issue  to  take  a  parent's 
share.  Held  void  for  remoteness.  Web' 
iter  V.  Boddmgten,  vol.  26,  p.  128 

29.  Distinction  between  a  bequest  having 
two  alternatives,  one  of  which  is  valid 
and  the  other  too  remote,  and  a  gift  de- 
pending on  the  failure  of  a  previous 
limitation,  which  is  too  remote.  Re 
naieher*i  Truete.  vol.  26,  p.  365 

(See  Cambridge  v.  Rmu,  vol.  25,  p.  409) 

30.  A  testator  bequeathed  a  legacy  to  his 
son,  and  after  his  decease  and  on  the 
youngest  of  the  son's  sons  attaining 
twenty-one,  to  divide  it  equally  between 
the  son's  sons  and  the  issue  of  deceased 
son's  sons  who  should  attain  twenty-one, 
the  issue  to  take  the  share  which  their 
father  would  have  taken  if  livinp^.  Whe- 
ther the  gpft  after  the  son's  death  is  wholly 
void,  or  only  as  the  share  of  the  issue, 
qumre,    Salmon  v.  Salmon,    vol.  29,  p.  27 

31.  Gift  by  will  to  daughters  for  life,  and 
afterwards  to  *'  pay  and  divide"  amongst 
their  issue  [children]  then  living  at 
twenty-five,  the  whole  interest  being 
given  in  the  meantime  for  their  mainte- 
nance during  minority.  Held,  that  the 
gift  to  the  children  was  not  too  remote. 
Tatham  v.  Fernon,  vol.  29,  p.  604 


32.  When  there  is  a  gift  to  a  class,  some  of 
whom  are  within  the  rule  against  per- 
petuities, and  some  not,  but  the  class 
itself,  and  the  shares  of  each,  cannot  be 
ascertained  within  the  legal  limits  as  to 
time,  the  whole  gift  is  void.  But  where 
the  individual  shares  of  the  members  of 
the  class  can  be  ascertained  within  the 
proper  periods,  the  gift  is  valid  as  to 
those  within  the  rule  against  perpetuities, 
though  invalid  as  to  the  rest.  Wilkinson 
V.  Duncan,  voL  30,  p.  Ill 

33.  Property  was  bequeathed  by  an  uncle 
in  trust  for  his  nephew  A.  for  life,  with 
power  to  him  to  appoint  it  amongst  his 
children.  A.  directed  the  trustees  '*  to 
pay  2,000/.  to  each  of  his  daughters,  as 
and  when  they  should  respectively  attain 
twenty-four  years  of  age/'  and  to  pay  the 
residue  <*  between  his  sons  equally,  as 
and  when  they  should  respectively  attain 
twenty.four  years  of  age."  Held,  that 
the  bequests  were  valid  as  to  such  of  A,*b 
daughters  as  were  three  years  of  age  at 
his  death,  but  void  for  remoteness  as  to 
the  rest.    Ibid. 

34.  A  bequest  of  money,  the  interest  of 
which  was  to  be  applied  in  keeping  up 
the  tombs  of  the  testator  and  of  his 
family,  is  void  as  a  perpetuity.  Rickard 
V.  Robsan;  In  re  Ridtard,    vol.  31,  p.  244 

35.  Gift  of  residue  of  real  and  personal 
estate  to  A,  for  life,  and  after  her  decease 
in  trust  for  all  her  sons  and  daughters, 
who  should  attain  twenty,  two  equally, 
with  a  power  to  apply  the  ''annual 
income  or  fund"  for  their  maintenance 
or  benefit"  during  their  "minority." 
Held  void  for  remoteness.  Thomas  v. 
Wilberforce.  vol.  31,  p.  299 

36.  A  testator  devised  real  estates  to 
trustees,  to  the  use  of  A»  for  life,  with 
remainder  to  his  first  and  other  sons  suc- 
cessively in  tail,  with  remainder  to  6.  for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail,  &c.  And  he  bequeathed  hia 
personal  estate  to  the  same  trusts, 
estates,  fl^c,  *'  or  as  near  thereto  as  the 
rules  of  law  and  equity  would  admit." 
Provided  nevertheless,  that  the  personal 
estate  should  not  "  vest  absolutely  in 
any  tenant  in  tail,  unless  such  person 
should  attain  the  age  of  twenty-one 
years."  Held,  by  the  Master  of  the 
Rolls,  that  the  gift  of  the  personalty  was 
too  remote ;  but  the  Lord  Chancellor 
held,  that  the  proviso  only  applied  to 
tenants  in  tail  taking  by  purchase.  Gos- 
ling V.  Gosling.  vol.  32,  p.  68 

37.  A  testator  devised  a  real  estate  at  L.  to 
two  colleges  for  charitable  purposes,  and 
he  proceeds  thus :  "  and  the  lease  of  the 
said  L.  to  be,  at  one-third  part  under 
true  value,  to  my  said  wives'  kindred  for 
ever,  viz.  brothers  and  sisters  there  and 
at  Harrow.'*  Held,  that  the  direction  as 
to  the  lease  was  void  as  a  perpetuity,  and 
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that  the  colleges  took  discharged  of  it. 
AtL'Gen.  ▼.  GreenhilL        vol.  33,  p.  193 

88.  Upon  an  information  insisting  on  the 
invalidity  of  the  above  gift.  Held,  that 
the  existing  lessee  under  the  gift  suffi- 
ciently represented  the  other  kindred,  if 
any.     Ibid. 

89.  Construction  of  a  trust  for  division 
amongst  the  children  of  brothers  so  long 
as  the  law  would  allow.  Pownall  v. 
Graham,  vol.  33,  p.  242 

40.  A  tesutor  gave  his  real  and  personal 
estate  to  his  seven  brothers  and  to  the 

•  survivor  for  life,  and  after  the  death  of 
the  survivor,  in  trust  to  apply  the  income 
yearly  to  such  of  their  children  as  should 
appear  to  them  to  stand  in  need  of  the 
same,  and  after  the  law  admitted  of  no 
such  further  division,  then  to  convey  to 
the  eldest  son  of  his  brother  B,  then 
living.  Held,  that  the  trust  for  division 
ceased  twenty*one  years  after  the  decease 
of  the  surviving  brother.     Ibid. 

41.  Bequest  of  personal  estate,  in  trust, 
when  and  as  the  child  and  children  of 
J,  B.  should  severally  attain  the  age  of 
twenty-one  years,  to  pay  and  divide  the 
same  equally  between  them  and  the  chil- 
dren of  such  of  them  (if  any)  as  might 
depart  this  life  under  the  age  of  twenty- 
one  years ;  but  so,  nevertheless,  that  the 
children  of  any  deceased  child,  on  attain- 
ing twenty-one,  should  take  between 
them  such  share  only  as  the  parent  would 
have  taken  if  living.  Held,  not  too 
remote.     Packer  v.  Scott,  vol.  83,  p.  511 

42.  Bequest  of  500/.,  upon  the  permanent 
trust  to  appropriate  the  income  in  the 
maintenance  of  the  testator's  family 
graves,  and  to  pay  the  "  surplus"  to  the 
rector  of  B.  for  the  time  being.  Held, 
that  the  first  trust  was  void  as  a  perpe- 
tuity, and  that  the  second  was  void  for  un- 
certainty.   Fowler  v.  Ftwier. 

vol.  S3,  p.  616 

43.  A  testator  bequeathed  five  leasehold 
houses,  having  about  fifty-four  years  to 
run,  to  bis  daughter  for  life,  with  re- 
mainder to  her  children.  And  after  the 
expiration  of  any  of  the  leases  be  di- 
rected his  trustees  to  convey  to  his 
daughter  and  her  children  one  or  more  of 
his  five  freehold  houses  of  equal  annual 
value,  or  as  near  as  could  be,  to  the  ex- 
pired leasehold.  Held,  that  the  devise 
was  neither  invalid  for  remoteness  nor 
uncertainty.     fVood  v.  Drew. 

vol.  US,  p.  610 

44.  A  testator,  who  died  in  1811,  was  en- 
titled to  the  reversion  of  an  estate  ex- 
pectant on  the  death  of  his  son  without 
issue  living  at  his  death.  By  his  will, 
after  reciting  that  he  was  entitled  to  the 
reversion  on  the  death  of  his  son,  with- 
out issue  generally,  he  devised  it  to 
trustees  to  sell  upon  the  death  of  his  son, 
without  issue  generally,  and  divide  the 


produce.    Held,  that  the  trust  was  not 
void  for  remoteness.     Z»ewii  v.  Templer. 

vol.  33,  p.  625 

45.  A  testator  declared  that  the  bequests  to 
one  daughter  (C.)  should  be  enjoyed  by 
her  for  life,  and  then  be  put  in  trust  for 
the  benefit  of  the  children  she  might 
leave,  and  to  be  divided  at  twenty-five. 
And  he  "  in  like  manner"  directed  the 
bequests  to  his  second  daughter  (J#.) 
should  be  paid  to  her  for  life,  and  after 
her  death  "may  be  continued  in  trust 
and  may  be  divided  equally  between  her 
children  after  they  have  attained  the  age 
of  twenty-five."  Held,  that  the  bequest 
to  the  children  of  M,  was  not  too  remote, 
and  that  they  took  vested  interests  at 
their  births.     Saumarez  v.  Saumaret, 

vol.  34,  p.  432 

46.  Where  a  bequest  is  made  to  persons  fa 
eue  for  life,  with  remainder  to  their  un- 
born children,  with  a  general  direction 
that  the  female  children  shall  take  for 
their  ''separate  and  inalienable  use," 
such  restriction  against  alienation  is  too 
remote  and  void.  Semhle.  Armilage  v. 
Coates.  vol.  35,  p.  1 

47.  Under  several  bequests  to  living  per- 
sons  for  life,  with  remainder  to  their 
children  bom  and  unborn,  with  a  general 
proviso  that  the  shares  of  females  shall 
be  for  their  separate  inalienable  use: 
Held,  that  the  restriction  against  antici- 
pation applied  only  to  the  tenants  for 
life,  in  consequence  of  a  direction  for 
payment  to  the  children  and  a  proviso 
that  their  receipts  should  be  good  dis- 
charges.   Ibid, 


PETITION. 

[See  Charity,  Lands  Clauses  Act,  New 
Trustee,  Petition  (Costs),  Petition 
OP  Right,  Taxation.] 

1.  An  order  made  upon  petition  on  the 
merits  cannot  be  discharged  on  motion, 
semble ;  but  where  the  irregularity  of  an 
order,  obtained  on  petition  in  open  court, 
consisted  in  its  being  intituled  in  a  non- 
existing  cause,  the  Court  discharged  it 
on  motion.  West  v.  Smith ;  In  re  Stevens 
and  Otheri,  vol.  3,  p.  306 

2.  Mode  in  which  a  petition  presented 
under  an  act  of  parliament,  by  which 
the  Court  derives  its  jurisdiction,  ought 
to  be  intituled.    In  re  Law.  vol.  4,  p.  509 

3.  A  petition  being  presented  for  the  taxa- 
tion of  a  solicitor's  bill:  Held,  that  the 
application  was  to  be  considered  as  made 
at  the  latest  at  the  time  of  answering  the 
petition,  and  not  at  the  time  of  service 
of  the  petition,  or  the  day  appointed  for 
hearing.  In  cases  of  accidental  delay  in 
the  office,  the  period  may  be  carried 
further  back.     Skiyer  v.  Wagttaff. 

vol.  5,  p.  415 
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4.  The  proper  mode  of  bringing  before  tbe 
Court  claims,  which  do  not  come  within 
the  scope  of  the  ordinary  decree  in  a 
creditor's  suit,  is  by  petition.  Barker  v. 
Buttress.  vol.  7*  P'  134 

6.  A  direction  for  the  Master  to  settle  a 
conveyance  omitted  in  a  decree  was  sup- 
plied by  petition.     Trevelyan  v.  Charter. 

vol.  9,  p.  140 

6.  The  petition  of  a  person  not  a  party  to 
the  cause  must  state  his  residence,  other- 
wise it  cannot  be  heard.  Olazbrook  v. 
Gillatt.  vol.  9,  p.  492 

7.  The  Master  was  directed  to  charge  the 
Defendants  with  the  rents  of  some  chari- 
table property  *'  from  the  filing  of  tbe 
information  come  to  the  hands  of  tbe 
Defendants."  The  Master  charged  them 
with  rents  accrued  before,  but  paid  after, 
that  period,  and  his  report  had  been  con- 
firmed. The  Defendants  presented  a 
petition  to  be  relieved  from  the  payment, 
but  the  Court  held,  that  there  was  no 
plain  mistake  in  the  mode  of  uking  the 
accounts,  and  declined  to  interfere  except 
upon  a  rehearing.  Mtomey-General  v. 
The  Drapert^  Company  {Kendrick*s 
Glarj/y).  vol.  10,  p.  558 

8.  Where,  under  private  acts,  &c.,  the 
Court  has  jurisdiction  to  proceed  in  a 
summary  way  by  petition,  it  is  not  usual, 
on  directing  a  reference  to  ascertain  the 
parties  entitled,  to  direct  the  production 
of  deeds  and  documents,  and  to  examine 
the  parties.  In  re  The  London  Dock  Com- 
pany  (reversed).  vol.  11,  p.  78 

9.  One  such  reference  having  been  made, 
tbe  Court  refused  with  costs  an  applica- 
tion of  a  second  claimant,  for  a  second 
order  containing  special  directions.  Ibid. 

10.  Under  an  act,  certain  moneys  were  to 
to  be  distributed  on  petition.  A  refer- 
ence being  directed  to  ascertain  the  per- 
sons entitled,  one  who  was  not  a  party 
to  the  reference  went  in  thereunder  and 
failed.  He  afterwards  filed  a  bill  on  the 
ground  that  he  was  in  want  of  discovery 
and  evidence,  which  he  could  not  obtain 
in  the  reference.  The  Court,  though  it 
held  that  the  bill  was  not  demurrable, 
nevertheless  stayed  the  proceedings 
therein  until  the  Master  had  made  his 
report.   Hyde  v.  Edwards,    vol.  12,  p.  253 

11.  The  petitioner  having  refused  to  file 
the  original  petition,  it  was  ordered  that 
the  respondent  be  at  liberty  to  file  a  copy, 
and  that  the  petitioner  do  pay  the  respon- 
dent his  costs  of  the  application.  Be 
Devonshire,  vol.  32,  p.  241 

12.  Petitioners  neglected  to  file  the  petition 
and  had  lost  it.  On  the  application  of 
the  respondents,  liberty  was  given  to  file 
a  copy,  and  the  petitioners  were  ordered 
to  pay  the  costs  of  the  application.  Re 
the  Anglo-Cheek  Steam  aangation  and 
Trading  Company  (Limited).    (No.  2.)     . 

vol.  35,  p.  419 


PETITION  (COSTS). 

[See  Costs,  Patment  out  op  Court 
(Costs).] 

1.  Where  a  party  is  served  with  a  petition 
or  notice  of  motion,  he  is  not  bound  to 
take  upon  himself  the  responsibility  of 
deciding  whether  his  interest  in  the  mat- 
ter is  such  as  to  render  it  unnecessary  for 
him  to  appear ;  and  he  will  not  be  de- 
prived of  the  costs  of  his  appearance,  on 
the  ground  that  he  is  not  interested  in 
the  matter. 

A  promise  by  a  party  to  make  no  op- 
position to  an  application  intended  to 
be  made  by  another,  is  not,  of  itself,  a 
sufficient  ground  for  refusing  him  the 
costs  of  his  appearance.  Bamford  v. 
Watts,  vol.  2,  p.  201 

2.  Proceedings  were  stayed  as  against  the 
legal  personal  representative.  A  petition 
having  been  presented,  professing  to  deal 
with  funds  standing  to  the  general  credit 
of  the  cause,  he  was  served  therewith, 
and  with  a  notice  not  to  appear.  Held, 
nevertheless,  that  he  was  entitled  to  his 
costs  of  appearance.    Rowley  v.  Adams, 

vol.  16,  p.  312 

3.  A  purchaser  under  the  Court,  having 
obtained  his  conveyance,  ought  not  to 
appear  upon  a  petition  to  obtain  the 
purchase-money  out  of  Court,  and  he 
will  not  be  allowed  his  costs  of  so  doing. 
Barton  v.  Latonr.  vol.  1 8,  p  526 

4.  According  to  the  recent  practice,  the 
Court,  disapproves  of  the  appearance  of 
parties  on  the  hearing  of  a  petition, 
though  served,  where  their  appearance  is 
unnecessary,  and  their  coats  will  be  dis- 
allowed.   Day  V.  Crqft.      vol.  19,  p.  618 

5.  A  party  who,  from  the  heading  of  the 
account,  was  properly  served  with  a  peti- 
tion, but  whose  appearance  was  unneces- 
sary, refused  his  costs.  In  re  Justices  of 
Coventry,  vol.  19,  p.  158 

PETITION  OF  RIGHT. 

1.  It  is  not  competent  to  the  king,  or  rather 
to  his  responsible  advisers,  to  refuse  ca- 
priciously to  put  into  a  due  course  of 
investigation  any  proper  question  raised 
on  a  petition  of  right.  Semble.  Rytes 
V.  The  Duke  of  Wellington,  vol.  9,  p.  579 

2.  A  legatee  claiming  under  an  alleged  will 
of  George  III.  under  the  sign  manual  in 
pursuance  of  the  40  G.  3,  c.  88,  s.  10, 
against  the  executor  of  George  IV., 
alleging  that  George  IV.  and  his  execu- 
tors had  possessed  the  assets  of  George 
III.,  and  it  alleged  that  the  will  had  not 
been,  and  being  a  Sovereign's  will  could 
not  be,  proved.  A  demurrer  was  allowed 
on  the  ground,  that  until  the  will  had 
been  proved  this  Court  had  no  jurisdic- 
tion, and  semble,  that  the  proper  remedy 
against  George  IV.  would  have  been  by 
petition  of  right.    Ibid, 
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PIN-MONEY. 

There  is  annexed  to  wife's  pin-money  an 
implied  duty  of  applying  it  towards  her 
personal  dress,  decoration  and  ornament. 
Jodrell  ▼.  Jodreli.  vol.  9,  p.  45 


PLEA. 

[See  OuTLAWBY,  Plea  of  Former  De- 
cree, Statutb  of  Frauds,  Statute 
OF  Limitations.] 

1 .  After  an  attachment  for  want  of  answer, 
it  is  irregalar  to  file  a  plea  withoat  first 
tendering  the  costs  of  the  contempt. 
Foulkes  T.  Jonet,  vol  2,  p.  274 

2.  The  bill  alleged  that  the  Plaintiff  had 
paid  to  the  Defendants  a  sum  of  1,260/. 
as  the  balance  of  accounts  between  them, 
the  Plaintiff  being  at  that  time  deranged, 
and  labouring  under  the  erroneous  im- 
pression that  the  Defendants  could  trans- 
port him ;  and  it  alleged  that  nothing  was 
due  from  the  Plaintiff,  and  prayed  for  an 
account  and  repayment.  The  Defend- 
ants, by  a  plea  stated  that  the  parties 
had  come  to  a  settlement  of  account,  and 
giving  credit  to  the  Plaintiff  for  the  sum 
due  to  him,  a  sum  exceeding  1,260/.  was 
found  due  to  the  Defendants,  which  by 
final  settlement  was  paid,  and  receipts 
given ;  there  was  an  averment  that  the 
accounts  were  just,  that  credit  was  given 
to  the  Plaintiff  for  all  sums  due,  and  that 
Defendants  were  Justly  entitled  to  credit 
for  aU  sums  for  which  credit  had  been 
given :  that  there  was  no  error  in  the  ac- 
count, and  that  the  Plaintiff  was  of  sound 
mind.  There  was,  however,  no  denial, 
by  answer  or  averment,  that  the  1,260/. 
was  not  due.  The  plea  was  overruled. 
Newman  v.  Hution.  vol.  8,  p.  114 

3.  A  bill  was  filed  to  establish  a  will  as  to 
real  estate.  It  set  forth  the  will,  and 
stated  that  it  had  been  proved  in  the 
proper  ecclesiastical  court,  and  it  con- 
tained an  allegation  of  a  pretence  on  the 
part  of  the  Defendant,  that  the  will  had 
been  altered,  whereas  it  charged  the  con- 
trary, and  that  the  will  was  executed  in 
several  parts,  one  copy  of  which  was  in 
the  possession  of  the  testator  at  bis 
death  unaltered.  The  Defendant  put 
in  a  plea,  stating  that  the  will  ae  ftraved 
did  not  contain  certain  passages;  and 
from  which  it  attempted  to  draw  the 
conclusion  that  the  bill  was  defisctive 
for  the  want  of  parties.  There  was  no 
answer  accompanying  the  plea:  Held, 
that  the  plea  was  irregular  in  point  of 
form.     Slriekkmd  v.  Strickland, 

vol.  3,  p.  224 

4.  On  overruling  a  plea  liberty  given  the 
Defendant  to  plead  de  nooa,  and  to  the 
plaintiff  to  amend  his  bilL  Ckadwick  v. 
Broadiocod.  vol.  3,  p.  308 

5.  The  Plaintiff,  alleging  himself  to  be  son 


and  heir  of  A^  who  was  the  son  and  heir  of 
B.,  who  was  the  son  and  heir  of  C,  who 
was  the  eldest  brother  of  D.,  who  was  the 
father  of  £.,  the  deceased  owner  of  an 
estate,  and  alleging  the  several  descents 
and  seisins,  filMl  a  bill  of  discovery  in 
aid  of  an  action  at  law.  The  Defendant 
pleaded  that  B.  and  the  Plaintiff  were 
not  heirs  of  £.,  and  that  the  property 
never  descended  to  B.,  or  to  A.,  or  to  the 
Plaintiff,  and  that  A.  and  the  Plaintiff 
were  never  seised,  "  for  that  Z).  had 
never  an  elder  brother  C,  and  B.  was 
not  the  son  of  any  C"  The  plea  wu 
held  multifarious,  and  was  overruled. 
Chadwiek  v.  Broadwood.       vol.  3,  p.  680 

6.  Plea  overruled  on  the  ground  of  its  not 
being  accompanied  by  an  answer  as  to  a 
fact  affecting,  as  evidence,  the  truth  of 
the  plea.    Ibid. 

7*  On  overruling  a  plea,  liberty  was  given 
to  the  Plaintiff  to  amend,  and  to  the  De- 
fendant to  plead  de  novo.  Held,  that  the 
Defendant  might,  by  a  second  plea,  raise 
as  a  defence  objections  which  he  had 
passed  over  in  his  first  plea*    Ibid. 

8.  Whether  a  negative  plea  can  be  filed  to 
a  bill  of  discovery  in  aid  of  an  action  at 
law,  queere.    Ibid* 

9.  A.  brought  an  action  at  law  against  B., 
and  filed  a  bill  of  discovery,  in  aid  of  the 
action,  against  B.  alone.  B.  pleaded  that 
he  was  a  mere  mortgagee,  and  that  he 
ought  not  to  be  compelled  to  give  the 
discovery  in  the  absence  of  C.  the  mort- 
gagor. The  plea  was  overruled.  BaUe 
V.  Margrave.  voL  3,  p.  448 

10.  A  plea  for  want  of  parties,  to  a  bill  in 
respect  of  a  legacy  given  to  a  class  of 
children  to  vest  at  twenty-one  or  mar- 
riage,  objected,  that  the  representative  of 
A.  B.,  a  deceased  child  of  that  class,  had 
not  been  made  a  party,  but  it  did  not 
shew  that  A.  B.  had  attained  a  vested 
interest.  The  plea  was  overruled  as  in- 
formal.    Overton  v.  Bastister. 

vol.  4,  p.  206 

11.  A  plea,  that  A.  B.,  an  equitable  mort- 
gagee by  deposit  of  title-deeds  was  not  a 
party,  overruled,  the  bill  alleging  that 
the  deeds  were  in  the  Defendant's  pos- 
session, but  the  plea,  though  alleging  a 
deposit  generally,  not  stating  distinctly 
that  they  were  deposited  widi  A.  B.,  or 
diat  they  still  remained  in  his  hands. 
Henley  v.  Stone*  vol.  4,  ]>.  889 

12.  A  second  plea  for  want  of  parties  is 
valid  where  the  objection  is  fint  intro- 
duced by  an  intermediate  amendment  of 
the  bill.    Ibid. 

13.  Plea  on  information  and  belief  of  Plain- 
tiff's bankruptcy.  Held  regular.  Kirk' 
man  v.  Andrew*.  vol.  4,  p.  664 

14.  Leave  g^ven  to  file  a  double  plea  to  an 
ejectment  bill;  viz.,  not  heir,  and,  se- 
condly, the  Statute  of  Limitations. 
Sancton  v.  BirchalL  vol.  4,  p.  668 


GENERAL  INDEX. 


331 


15.  E*  parte  motion  for  the  costs  of  plea 
not  set  down  and  of  suit,  refused.  Ro- 
berts V.  JoMSf.  vol.  7i  p.  57 

16.  A  Defendant  filed  a  plea,  but  the  Plain- 
tiff' neidier  set  it  down,  nor  took  any  steps 
for  three  terms.  The  bill  was,  on  motion, 
dismissed  with  costs.    Roberts  v.  Jones, 

voL  7,  p.  266 

17.  An  information  founded  on  the  De- 
fendant's outlawry  stated,  that  the  De- 
fendant did  not  appear  on  the  last  pro- 
claoiation,  whereby  he  **  became  and  was 
outlawed,  and  that  the  sheriff*  so  returned 
the  exigent  accordingly;*'  and  that  the 
judgment  was  entered  and  registered. 
The  Defendant  pleaded  that  no  judgment 
of  outlawry  had  been  entered  or  regis- 
tered, and  that  there  was  no  record  of  the 
outlawry,  leaving  uncovered  the  allega- 
tion of  the  return  of  the  writ  certify- 
ing the  judgment  of  outlswry.  Held, 
that  the  plea  was  good  in  form.  The 
Jtteme^'Generai  t.  Rickards, 

vol.  8,  n.  380 

18.  A  trader  directed  his  trustees  ana  exe- 
cutors, with  all  convenient  speed  to  sell 
and  convert  into  money  his  residuary 
estate;  but  he  provided,  that  three  or 
(in  case  of  any  substantial  reason)  seven 
years  might  be  allowed  for  withdrawing 
his  capital  from  the  business  in  which  he 
was  a  partner.  Parties  beneficially  in- 
terested under  the  will  filed  their  bill 
qgainst  the  surviving  partners  and  the 
legal  personal  representatives,  insisting 
that  the  administratrix  had  improperly 
allowed  the  testator's  capital  to  remain 
in  the  business  beyond  the  prescribed 
period,  and  asking  to  have  a  share  in  the 
profits  made  while  the  capital  remained 
rathe  business.  The  Defendants  pleaded, 
that  before  the  testator's  death  &e  part- 
ners made  a  valuation,  when  the  share  of 
the  testator  appeared  to  be  63,000/. ;  that, 
a  year  after  his  death,  it  was  agreed  be- 
tween the  surviving  partners  and  the 
administratrix,  that  Uie  new  firm  '*  should 
take  to  the  whole  stock,  on  payment  to 
her  of  63,000^.,  and  should  become  pur- 
chasers oif  the  testator's  share  at  that  sum. 
That  they  gave  her  a  bond  for  40,000/., 
and  placed  the  residue  at  her  disposal, 
whioi  was  drawn  out  from  time  to  time 
at  her  pleasure.  It  appeared  that  the 
capital  Dad  not  been  finally  withdrawn 
till  1846.  By  Uie  plea  they  insisted, 
that  they  had  thus  become  purchasers  of 
the  share,  for  valuable  consideration,  and 
without  notice  of  the  trusts  of  the  will. 
Held,  that  this  was  a  valid  defence  to  the 
claim  to  participate  in  the  profits.  Chmn^ 
bers  V.  Howell.  vol.  11,  p.  6 

19.  Upon  the  death  of  a  Defendant,  her  re- 
presentatives were  made  parties  to  a  bill 
of  revivor.  They  pleaded  that  the  tes- 
tatrix had  asmgned  pendente  lite,  and 
that  they  never  had  any  interest  in  the 


subject-matter  of  the  suit.    The  plea  was 
allowed.     Nmiting  v.  Hebdin. 

vol.  14,  p.  1 1 

20.  To  a  bill  for  specific  performance,  a 
plea  by  a  sole  Defendant  of  his  bank* 
ruptcy,  subsequent  to  the  bill  filed,  was 
allowed.    Lane  v.  Smith.       vol.  14,  p.  49 

21.  When  a  bill  alleges  facts,  which,  if  true, 
would  contradict  or  be  evidence  to  dis- 
credit a  plea,  the  plea  must  be  supported 
by  an  answer,  denying,  or  at  least,  if  not, 
ffiving  the  Plaintiff  discovery  as  to  those 
facts.     Hunt  v.  Penrice.       vol.  17,  p.  525 

22.  A  Plaintiff,  claimed  as  remainderman 
upon  default  of  issue  of  A.  B.  The  De- 
fendant pleaded  that  J.  B.  left  issue  one 
child,  vis.  himself,  the  Defendant  Held, 
that  the  plea  was  informal,  it  not  being 
accompanied  by  an  answer  to  charges  in 
the  bill,  that  A.  B.,  in  her  correspond- 
ence with  her  fiimily,  never  alluded  to 
her  being  pregnant,  or  referred  to  the 
Defendant  otherwise  than  as  her  adopted 
child,  &o.  &c.     Ibid. 

23.  To  a  bill  for  the  infringement  of  a  pa- 
tent, the  Defendant  pleaded,  that  the 
Plaintiff  was  not  the  first  inventor.  Held, 
that  the  Defendant  need  not  answer  any 
fact  alleged  by  the  bill  vrhich  would  not 
be  evidence  to  go  to  a  jury  on  such  an 
issue.  As,  for  instance,  the  accuracy  of 
the  specification ;  the  novelty  of  the 
process ;  the  assignment  of  the  patent ; 
the  expenditure  of  money  on  it ;  the  ob- 
taining Scotch  and  Irish  patents  for  the 
process ;  allegations  as  to  the  opinions  of 
third  parties  as  to  the  invention,  and  the 
tnith  of  the  assertions  of  third  parties  re- 
specting it,  &c.  &c.     Yoitng  V.  White. 

vol.  17,  p.  532 

24.  The  Plaintiff  described  himself  as  of 
^  Gray's  Inn,  Barrister  at  Law,  and  of 
No.  2,  Cloisters,  Middle  Temple.**  The 
Defendant  pleaded,  that  the  description 
was  false,  and  that  the  Plaintiff  was  not 
TeEideBtAtiio.2, Cloisters, Middle  Temple. 
Held,  that  the  plea  was  bad  in  form,  not 
negativing  a  residence  at  Gray*s  Inn. 
Bainbrigge  v.  Orton.  toI.  20,  p.  28 

25.  But,  qustre,  whether,  even  if  correct  in 
form,  such  a  plea  could  be  supported. 
Ibid. 

26.  A  bill  of  revivor  against  J.  B,,  alleged 
that  a  Defendant  to  die  original  bill  had 
died,  having  by  his  will  appointed  A.  B. 
executrix,  and  that  she  had  taken  on  her- 
self the  execution  of  the  will,  and  had 
possessed  the  assets  and  taken  on  herself 
the  administration  thereof.  It  prayed 
revivor  against  her  as  such  executrix. 
A.  B.  pleaded  simply  that  she  was  not 
executrix.  The  plea  was  allowed.  Cooke 
V.  GUtingu  vol.  21 ,  p.  497 

27.  A  plea,  denying  the  negative  allegation 
in  the  bill,  is  informal.  Lakeman  v.  The 
Agua  Fria  Gold  Mining  Company. 

vol.22,  p.  76 
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28.  A,  B,  employed  the  Plaintiff  to  sell  a 
lease,  and  agreed  that  he  should  have 
one-fourth  of  the  produce  for  his  trouble. 
It  was  sold  to  a  joint-stock  company  for 
a  number  of  paid-up  shares.  The  com- 
pany accepted  notice  of  the  agreement 
between  A,  B»  and  the  Plaintiff,  and  pro- 
mised to  hold  the  PlaintiiT's  proportion 
of  the  shares  at  his  disposal  Afterwards, 
J,  fi.  sold  all  the  shares  to  the  company, 
who  insisted  on  retaining  the  Plaintiff's 
proportion.  The  Plaintiff  filed  a  bill 
against  the  company  alone,  to  recover 
them,  stating  that  they  had  never  been 
legally  vested  in  A.  B,,  inasmuch  as  the 
certificates  had  never  been  delivered  to 
him,  and  that  he  had  never  executed  the 
deed  of  settlement  of  the  company.  The 
Defendants  put  in  a  plea  for  want  of 
parties,  denying  that  Pabner  "did  not 
execute*'  the  deed,  and  averring  that  his 
name  appeared  thereto.  The  plea  was 
overruled.  Lakeman  v.  The  Agua  Fria 
Gold  Mining  Company.         vol.  22,  p.  76 

29.  The  Plaintiffs  filed  a  bill  to  perpetuate 
testimony,  on  the  ground  that  the  matters 
in  dispute  with  the  Defendants  could  not 
then  be  made  the  subject  of  judicial  in- 
vestigation. The  Defendants  answered, 
and  Uie  Plaintiffs  then  amended  the  bill 
in  immaterial  matters.  The  Defendants 
then  pleaded,  that,  since  the  answer,  the 
Plaintiffs  had  themselves  filed  another 
bill,  raising  the  point  in  dispute,  and 
shewing  that  the  matters  in  question 
could  now  be  made  the  subject  of  ju- 
dicial investigation.  Held,  that  the  plea 
could  not  be  sustained,  and  that,  if  at  all, 
it  ought  to  have  been  pleaded  in  the  first 
instance.    EUiee  v.  Roupell.    (No.  1.) 

vol.  82,  p.  299 

80.  The  9th  rule  of  the  14th  Consolidated 
Order  does  not  enable  a  Defendant  who 
has  answered  the  original  bill  to  plead  to 
it  after  amendment,  where  it  still  raises 
the  same  issue.  -  Iltid. 

31.  The  Defendants  mortgaged  some  lease- 
hold property  to  t)ie  Plaintiffs,  who  filed 
their  bill  to  realize  their  security.  Three 
days  afterwards,  the  Defendants  were 
made  bankrupts  on  their  own  declaration 
of  insolvency,  and  they  then  pleaded 
their  bankruptcy  in  bar,  without  averring 
that  their  assignee  had  elected  to  take 
the  lease.  The  plea  was  allowed  without 
costs,  with  liberty  to  amend  the  bill. 
Jonet  V.  Binnt,  vol.  33,  p.  362 

32.  To  a  bill  for  the  administration  of  real 
and  personal  estate,  and  for  the  appoint- 
ment of  a  receiver  and  a  new  trustee,  a 
plea  in  bar,  by  the  alleged  executors,  that 
they  had  been  prevented  proving  by  the 
Plaintiff's  entering  a  caveat  in  the  Court 
of  Probate,  was  overruled.  Tempest  v. 
Lord  Camoye,  vol.  Z5,  p.  201 


PLEA  OF  FORMER  DECREE. 

1.  Under  a  decree  in  a  legatee's  suit  to 
take  the  usual  accounts.  A,  B.  went  in 
and  claimed  the  residue  which  the  Master 
found  him  entitled  to;  but  the  residue 
was  not  then  ascertained,  and  no  order 
was  made  in  respect  of  it.  Held,  that 
A,  B.  was  not  precluded  from  afterwards 
asking  relief  against  the  executor,  in 
respect  of  an  alleged  breach  of  trust,  in 
a  suit  of  his  own,  he  not  having,  in  the 
first  suit,  been  in  a  situation  to  investi- 
gate the  accounts  of  the  executor,  or  to 
claim  the  relief  which  he  asked  in  the 
second.     Ouidici  v.  Kinton, 

vol.  6,  p.  517 

2.  Legatees  and  annuitants  are  bound  by 
the  proceedings  in  a  suit  for  administra- 
tion, between  the  executors  and  residuary 
legatees  and  devisees;  although  there 
may  be  a  question  as  to  the  debts  being 
primarily  charged  on  the  real  estate,  and 
which  may  incidentally  affect  them. 
Therefore,  after  decree  in  such  a  suit, 
legatees  cannot  sustain  an  administra- 
tion suit  against  the  executors,  /en- 
ningi  V.  Patenon.  vol.  15,  p.  28 

8.  After  a  decree  for  administration,  a 
legatee  cannot  sue  the  debtors  to  recover 
the  assets,  in  the  absence  of  any  refusal 
or  neglect  of  the  personal  representatives 
to  do  so.  Stainion  v.  The  Carron  Company 
and  Othere.  vol  18,  p.  146 


PLEADING. 

[See  Amendment,  Co-Def^ndants, 
Cross  Suit,  Demurrer,  Evidence, 
Misjoinder,  Parties,  Plea,  Re- 
vivoR,  Sufficiency  of  Answer, 
Suing  on  Behalf,  Suit,  Supple- 
mental Bill.] 

1.  Where  facts,  not  founded  on  allegations 
in  the  bill,  are  introduced  into  affidavits 
in  support  of  an  application  for  a  re- 
ceiver, the  Court  will  disregard  them,  and 
a  Defendant  acts  properly  m  not  answer- 
ing them.    Dawton  v.  Yates, 

vol.  1,  p.  301 

2.  A  perishable  fund  was  for  some  time 
wrongfully  enjoyed  in  specie  by  the  tenant 
for  life;  the  remainderman  filed  a  bill 
for  an  account,  and  to  ascertain  the  resi- 
due. Before  filing  the  bill,  the  Plaintiff 
had  notice  that  part  of  the  residue  con- 
sisted of  Long  Annuities,  and  he  was  again 
informed  of  that  fact  by  the  answer ;  but 
he  made  no  objection  thereto,  either  by 
the  original  or  the  amended  bill,  and  at 
the  hearing  the  common  decree  for  an 
account  was  made.  The  Master  declined 
entering  into  the  question  of  the  right  of 
the  tenant  for  life  to  enjoy  the  Long  An- 
nuities, but  he  stated  the  fact  on  his  re- 
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port.  The  report  was  confirmed,  and  by 
eonient  no  exceptions  were  taken.  Held, 
on  further  directions,  that  the  Long  An- 
nuities must  then  be  converted  into  Con- 
sols ;  but  the  Court  refused  to  make  the 
widow  account  foe  her  prior  receipts. 
Lichfield  V.  Baker.  vol.  2,  p.  481 

3.  A  bill  for  discovery,  in  aid  of  an  action 
of  covenant  brought  by  the  assignee  of 
the  lessor,  stated  that  the  lessor,  at  the 
time  of  granting  the  lease,  was  *'  seised 
or  otherwise  well  entitled/'  &c.  Held, 
that  this  was  not  a  sufficient  allegation 
that  the  lessor  had  the  legal  estate  so  as 
to  shew  the  right  of  his  assignee  to  sue 
at  law  on  the  covenant,  and  a  demurrer 
on  that  ground  was  allowed.  Bails  v. 
Margrave.  vol.  3,  p.  284 

4.  Letters  proved  in  the  cause,  but  not  re- 
ferred to  in  the  pleadings,  are  inadmis- 
sible in  evidence,  even  on  the  question  of 
costs.     Whitley  v.  Martin,    vol.  8,  p.  226 

6.  A  Plaintiff  cannot  by  one  bill  obtain  spe- 
cific relief,  and  also  a  discovery  on  a  mat- 
ter distinct  from  that  specific  relief.  Wood 
V.  Hitchim.  vol.  8,  p.  504 

6.  In  a  bill  for  an  account,  the  Plaintiff,  in 
genera]  terms,  charged  errors  in  the  ac- 
counts between  him  and  the  Defendant ; 
and  stated,  that  they  appeared  in  a  cer- 
tain report  of  an  accountant ;  but  the  bill 
did  not  state  the  report,  or  specifically 
point  out  the  errors.  Held,  that  the 
Plaintiff  could  not,  on  this  record,  give 
evidence  of  the  report,  or  of  such  errors  ; 
and  that,  notwithstanding  the  Defendant 
had  stated  the  report  in  his  cross  bill, 
and  had  explained  some  of  the  errors. 
Shepherd  v.  Mcrrie.  vol.  4,  p.  252 

7.  Where  there  are  alternative  allegations 
of  facts,  the  opposite  party  is  entitled  to 
adopt,  as  against  his  opponent,  whichever 
of  the  alternatives  he  pleases.  WiUianu 
y.  Flight.  vol.  5,  p.  41 

8.  A  statement  *'  that  the  Defendant  alleges 
and  the  Plaintiff  believes  the  fact  to  be,*' 
is  not  a  sufficient  allegation  of  a  material 
fact.     Egremoni  v.  CowelL     vol.  6,  p.  620 

9.  In  a  suit  against  a  sovereign  prince,  who 
is  also  a  subject,  the  bill  -ought,  upon  the 
face  of  it,  to  shew  a  case  rendering  the 
sovereign  prince  liable  to  be  sued  as  a 
subject 

A  simple  allegation  that  a  foreign  in- 
strument depending  on  foreign  law  is 
null  and  void,  is  too  vague.  Duke  of 
Bruntwiek  v.  King  qf  Hanover,  vol.  6,  p.  1 

10.  Where  a  bill  for  an  account  which  re- 
lies on  certain  items  as  the  ground  for 
transferring  the  matter  from  the  jurisdic- 
tion of  a  court  of  law  to  that  of  equity, 
also  contains  a  general  vague  charge  of 
there  being  voluminous  and  intricate  ac- 
counts between  the  parties ;  then,  if  the 
Plaintiff  fails  in  supporting  his  equity 
upon  the  particular  items,  he  cannot 
maintain  the  bill  against  a  demurrer  upon 


the  latter  .vague   charges.     Darthez  v. 
Clemens.  vol.  6,  p.  165 

1 1 .  Mortgagee  in  possession,  claiming  upon 
a  bill  for  redemption,  to  be  allowed  for 
substantial  repairs  and  lasting  improve- 
ment, but  adducing  no  proof  of  any  such 
expenditure,  held  not  entitled  to  any  in- 
quiry on  the  subject     Sandon  v.  Hooper, 

vol.  6,  p.  246 

12.  An  allegation  that  a  party  **  duly  made 
her  last  will  and  testament"  is  sufficient. 
It  is  not  necessary  to  state  the  signature 
and  attestation.     Hyde  v.  Edwards. 

vol.  12,  p.  160 
18.  A  bond  creditor,  claiming  also  an  equit- 
able mortgage  on  real  estate,  filed  his  bill 
for  foreclosure,  and  in  aid,  for  the  admi- 
nistration of  the  personal  estate,  against 
the  executors  and  the  parties  entitled 
to  the  mortgaged  estate.  He  failed  in 
proof  of  the  equitable  mortgage.  Held, 
that  he  was  not,  on  such  a  record,  entitled 
to  a  decree,  as  a  specialty  creditor,  for  the 
administration  of  the  real  estate.  Chap- 
man V.  Chapman.  vol.  18,  p.  308 

14.  A  bill  by  the  executors  of  the  payee  of 
a  note  against  the  maker,  prayed  payment 
on  the  foundation  of  its  loss.  It  turned 
out  to  be  in  the  Defendant's  possession, 
who  claimed  it  by  gift  from  the  testator. 
The  suit  being  brought  to  a  hearing  with- 
out amendment,  semble,  that  it  was  wrong 
in  form.  But  the  evidence  being  held 
sufficient  to  prove  the  Defendant's  alle- 
gation, that  the  note  was  actually  de- 
livered to  him  by  the  testator,  intending 
that  he  should  not  be  sued  upon  it,  the 
bill  was  dismissed  with  costs.  Cooke  v. 
Darwin.  vol.  18,  p.  60 

15.  The  insertion  of  the  words  "  that  such 
other  order  may  be  made  upon  the  De- 
fendants as  the  nature  of  the  case  may 
require,"  does  not  convert  a  bill  for  dis- 
covery into  a  bill  for  relief,  and,  there- 
fore, it  is  irregular  to  move  to  dismiss 
such  a  bill  for  want  of  prosecution.  The 
South-Eastern  Railway  Company  v.  The 
Submarine  Telegraph  Company^  ifc. 

vol.  18,  p.  429 

16.  A  general  allegation,  that  the  Defend- 
ant admits  the  Plaintiff's  title,  is  too 
vague;  the  statement  should  be  more 
circumstantial.     Crowther  v.  Crowther. 

vol.  23,  p.  30^ 

17.  A  bill  by  assignees  of  a  bankrupt  prayed 
to  set  aside  a  mortgage  executed  to  a  cre- 
ditor by  a  bankrupt  on  the  eve  of  bank- 
ruptcy, as  being  "  in  fraud  of  his  general 
body  of  creditors,"  and  it  also  prayed  ge- 
neral relief.  The  bill  failing  on  the  ground 
of  fraud,  held  that  the  Plaintiffs  were  not 
entitled  to  a  decree  for  redemption.  John* 
son  ▼.  Fesenmeyer,  vol.  25,  p.  88 

18.  A  pleading  is  to  be  taken  most  strongly 
against  the  pleader,  and  where  a  bill  con- 
tains general  and  specific  alleffations  as  to 
the  same  matter,  the  general  allegation 
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mutt  berefeired  to  the  particular  and 
specific  one.  EUis  v.  Colman,  BtUet  and 
UutUr,  vol.  25,  p.  662 

19.  A  pleadings  is  to  be  taken  moat  strongly 
against  the  pleader,  and  a  general  alle- 
gation of  the  Defendant  being  a  trustee 
cannot  support  a  bill,  unlesa  there  are 
facts  alleged  ahewing  the  trusL  Ewan  v. 
Corporation  of  Avon.  voL  29,  p.  144 

20.  Upon  a  motion  for  a  decree,  a  Defend- 
ant may  have  the  benefit  of  the  Statute  of 
Limitations,  though  it  is  only  set  up  by 
his  affidavit     Oreen  v.  Snead. 

vol.  30,  p.  231 

21.  A  bill  prayed  that  a  mortgage  might 
be  cancelled  and  for  further  relief,  but  it 
proved  to  be  valid  to  some  extent  The 
Court  refused  the  reliefasked,ortomake 
a  decree  for  redemption  on  payment  of 
what  was  properly  due,  and  dismissed 
the  bill  with  costs.  The  Crmwer,  4'c. 
Mining  Company  {Limited)  v.   Willyame. 

vol.  36,  p.  363 


POLICY. 

[See  Insurance.] 

POOR. 

[See  Charitt.] 

PORTION. 

[See  Satisfaction.] 

1.  Portions  for  children,  held  raisable 
during  the  life  of  a  tenant  for  life,  out  of 
a  reversionary  term.    Michell  v.  MichelL 

vol.  4,  p.  649 

2.  The  costs  of  raising  portions  is  payable 
out  of  the  estate,  and  not  out  of  tne  por- 
tions.   Ibid, 

POWER. 

[See  Investment,  Power  (Execution 
of),  Power  (Fraud  on),  Power  of 
Appointment,  Power  of  Revoca- 
tion, Power  to  Lease,  Power  to 
Sell  or  Mortoaob.] 

1.  A  tenant  for  life,  having  a  power  to 
charge  the  estate  with  portions  for 
younger  children,  mortgaged  his  life 
estate,  and  covenanted  not  to  exercise 
the  power.  Held,  that  he  could  not, 
afterwards,  charge  the  estate  with  por- 
tions, to  the  prejudice  of  his  mortgagees. 
Hunt  V.  HuraU  vol.  16,  p.  872 

2.  Under  a  power  to  lend  2,500/.  of  the 
trust  funds  to  the  tenant  for  life:  Held, 
that  it  waa  not  exhausted  by  one  loan, 
but,  afier  repayment,  the  power  might 
be  exercised  a  second  time.  Versturme 
V.  Gardiner,  vol.  17,  p.  338 

3.  A  father  had  an  exclusive  power  of  ap- 
pointment in  favour  of  his  chUdren  over 


a  fund,  which,  in  defkult  was  limited  to 
them  equally,  and,  as  representative  of  a 
deceased  son,  he  was,  in  default  of  ap- 
pointment, beneficially  entitled  to  one- 
third  of  the  fund.  The  father  releamd 
the  power  to  his  mortgageea.  Held,  that 
the  power  had  been  effectually  destroyed, 
and  the  Court  declared  the  rights  of  the 
partiea  consequent  on  such  destruction. 
Smith  V.  Hmtblon.  vol  26,  p.  482 

4.  A  fund  waa  settled  in  trust  for  the  bus* 
band  for  life  or  until  insolvency,  and 
then  to  the  wife  for  life,  and  afterwards 
to  their  issue,  as  the  survivor  of  the  hus- 
band and  wife  should  appoint,  and  after 
their  decease,  **or  the  sooner  determi- 
nation of  the  intereau  thereinbefore  li- 
mited to  them  respectively,"  in  trust  for 
the  children  then  living  equally.  The  hus- 
band's estate  ceaaed  by  his  insolvency, 
and  his  wife  afterwards  died,  leaving  the 
husband  surviving.  Held,  that  his  in- 
terest having  determined,  the  children*s 
vested  interesta  could  not  be  varied  by 
the  execution,  by  the  surviving  husband, 
of  his  power  of  appointment  Hasweti 
V.  HaeweU,  vol.  28,  p.  26 

6.  A  power  of  sale  over  a  aettled  estate 
waa  given  to  truateea,  at  the  request  and 
by  the  direction  of  the  tenant  for  life. 
The  tenant  for  life  became  bankrupt 
Held,  that  the  power  was  not  extin- 
guished, but  that,  with  the  assent  of  the 
tenant  for  life  and  his  assignees,  a  per- 
fect title  could  be  made  under  ihe  power. 
Hoidtworth  v.  Goote.  voL  29,  p.  1 1 1 


POWER  (EXECUTION  OF). 

[See  Appointment.] 

1.  A,B^  being  desirous  of  voluntarily  set- 
tling property  on  the  female  descendants 
then  in  existence  of  C.  Z).,  by  deed  re- 
citing this  desire  and  that  certain  persons 
therein  named  were  the  only  deacendants 
then  in  life  of  C.  D.,  settled  a  part  of  the 
property  on  the  persons  so  named,  and 
reserved  to  himself  a  power  of  appoint- 
ing the  remaining  part  of  the  property 
amongst  such  several  persons  l^fere 
named,  which,  in  default  of  appoint- 
ment, waa  given  to  those  several  persons 
named;  he  afterwards  discovered  that 
there  were  other  descendanta  in  existence 
of  C  Z>.,  who  had  been  omitted,  and,  to 
remedy  the  omission,  he  appointed  a 
part  of  the  fund  to  an  object  of  the 
power,  upon  his  exeeuting  bonds  for  the 
payment  to  the  persons  newlv  discovered, 
of  the  amount  when  received :  Held,  that 
the  appointment  was  void,  and  that  the 
Court  would  not,  in  a  suit  to  have  the 
rights  of  the  parties  to  the  appointed 
fund  declared,  determine  whether  the 
case  was  such  as  to  entitle  the  parties  to 
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have  the  lettlement  reformed  according 
to  the  intentioii  of  the  settlor.  Lf  y. 
FtmU.  ToL  1,  p.  488 

2.  A  testator  gave  bis  residuary  property  to 
two  trustees  for  his  children,  except  Johnt 
who  had  misconducted  himself;  but  the 
testator  trmted  his  conduct  would  change, 
and  he  gave  Aw  tnuUes  <md  the  tunivott 
Iff  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  power  to  give  to 
Johrn  an  equal  share  with  his  brothers 
and  sisters.  He  appointed  the  two  trus- 
tees  executors,  and  by  a  codicil  appointed 
a  third  executor;  one  alone  proved  the 
will,  and  the  others  renounced.  In  a 
sute  of  fiicts  brought  into  the  Master's 
office,  the  sole  executor  and  trustee  stated 
that  John  had  conducted  himself  to  his 
satisfaction,  and  in  such  a  manner  as  to 
entitle  him  to  an  equal*  share.  Held, 
that  the  sole  executor  had  power  to  ap- 
point, and  had  well  appointed  a  share  to 
John.    Eatom  v.  Smith,  vol.  2,  p.  286 

8.  Leaseholds  were  settled  on  A,B.  for 
life,  with  remainder  to  his  wife  for  life, 
with  remainder  to  such  child  or  children 
as  he  should  appoint,  and  in  default 
amongst  them  equally.  A.  B,  renewed  the 
leases  in  his  own  name,  and  by  his  will  con- 
firmed the  settlement,  and  gave  all  *'  his 
fireeholds  and  leaseholds"  to  his  son, 
and  a  legacy  to  his  daughter;  he  died, 
having  other  leaseholds  besides  Uiose 
settled.  Held,  that  the  will  was  not  an 
execution  of  the  power;  and,  secondly, 
that  the  daughter  was  not  to  be  put  to 
her  election.     Temner  v.  Elworthy, 

voL  4,  p.  487 

4.  A  testator  grave  his  widow  the  power  of 
appointing  his  residuary  estate.  By  her 
will,  after  reciting  the  power,  she  de- 
dared  that,  in  pursuance  of  the  power 
and  all  other  powers  enabling  her,  for 
the  purpose  of  disposing  of  her  husband's 
and  ber  own  estate,  she  made  her  will  as 
follows : — ^she  then  directed  her  debts  to 
be  paid,  and  gave  some  legacies;  and  as 
to  all  the  rest,  &c.  *'of  her  personal  es- 
tate," she  bequeathed  the  same  to  J, 
and  B,  upon  trust,  &c.  Held,  that  the 
widow  (who  died  in  1882)  had  thereby 
appointed  the  residuary  estate  of  her 
husband.  Dawies  v.  FUher*.    vol.  5,  p.  201 

£.  The  testator  give  his  widow  a  power  to 
ap^int  amongst  his  children  a  fund, 
which,  in  defiiult  of  appointment,  was 
given  between  them,  but  the  shares  of 
daughters  to  be  for  their  sejparate  use 
for  life,  with  remainder  to  their  children. 
The  widow,  by  a  will  not  executed  with 
the  formalities  required  by  the  power, 
gave  the  fund  to  the  children  equally. 
The  Court  supplied  the  formalities.  Lu- 
ttm  V.  iMcema,  vd.  5,  p.  249 

6.  Power  by  deed  or  will  to  appoint  to 
^nephews  and  nieces,  grandnephews  and 
nieces,"  in  such  shares,  and  subject  to 


tueh  irmitf  &c.  as  J,  should  appoint. 
Held,  not  to  authorise  an  appointment 
by  will  to  a  grandniece  for  life,  with 
remainder  to  her  children.  Waring  v. 
Le§,  vol.  8,  p.  247 

7.  A  party  had  a  power  to  appoint  by  will 
executed  without  any  particular  for- 
mality. Upon  a  petition  to  obtain  the 
fund  out  of  Court,  Held,  that  it  was  not 
necessary  to  produce  the  original  will. 
but  that  the  evidence  of  the  probate 
was  sufficient.     Ward  v.  Ward. 

voLll,  p.  877 

8.  A  power  to  appoint  amongst  children  is 
not  within  the  27th  section  of  the  Wills 
Act,  and  a  mere  general  deviae  or  be- 
quest to  a  child  will  not  operate  as  an 
execution  of  such  a  power.  Owes  v. 
Awdry.  voL  12,  p.  604 

9.  A  mother  had  a  power  of  appointing  a 
reversionary  fund  to  her  daughters.  A 
daughter,  who  was  under  age,  being 
about  to  marry,  the  mother  appointed 
that  a  moiety  of  the  fund  should,  on  the 
marriage,  become  the  portion  of  the 
daughter,  and  be  vested  in  her  or  her 
intended  husband  in  her  right,  and  to  be 
paid  to  the  husband,  his  executors,  ad- 
ministrators, or  assigns,  on  the  death  of 
the  tenant  for  life.  Held,  allliough  the 
husband  was  not  an  object  of  the  power, 
and  the  fund  was  reversionary,  and  the 
daughter  an  infant,  that  there  was  a 
valid  appointment.  WomhweU  v.  Han- 
roit  voL  14,  p.  148 

10.  Settlement  on  wife  for  life,  with  power 
for  her,  during  the  intended  coverture,  to 
appoint  by  will,  and  in  default,  over. 
Held,  on  the  context,  that  an  appoint- 
ment by  will,  after  the  coverture,  was 
invalid.    HoUidaff  v.  Onerton, 

vol.  14,  p.  467 

11.  In  1841  Lord  Lake  settled  a  real  es- 
tate  on  himself  for  life,  remainder  as  he 
Aottid  by  will  appoint,  and  in  defoult  on 
the  Plaintiffs,  by  his  will  he  confirmed 
this  deed  and  the  provisions  thereby 
made,  and  then  made  a  general  devise 
of  all  his  real  and  personal  estate  upon 
trust  to  give  full  eiSect  to  the  deed  of 
1841  f  and  subject  thereto  to  pay  his 
debts  and  legacies,  and  hold  the  residue 
for  the  Plaintiffs.  He  had  no  other  real 
estates  than  those  in  the  deed  of  1841. 
Held,  by  the  Master  of  the  Rolls,  that 
the  testator,  having  by  his  will  confiirmed 
the  deed,  could  not  be  deemed  to  have 
thereby  executed  the  power,  and,  there- 
fore, that  the  legacies  were  not  charged 
on  it,  but  the  decision  was  reversed. 
Lake  v.  Carrig,  voL  15,  p.'472 

12.  Held,  by  the  Master  of  the  Rolls,  go. 
vemed  by  the  case  of  Buekell  v.  Bienk- 
horn  (5  Hare,  181),  that  a  will,  not  sealed 
but  executed  according  to  the  formalities 
of  the  last  Wills  Act,  was  a  due  execu- 
tion of  a  power  required  to  be  executed 
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by  writing,  under  hand  and  seaL  But, 
held  by  the  L.  Js.  that  the  title  was  too 
doubtful  to  force  on  a  purchaser.  Col- 
lard  V.  Sampttm,  vol.  16,  p.  54S 

13.  A.  B,,  having  a  testamentary  power 
over  real  estate  in  favour  of  his  children, 
devised  all  the  real  estates  of  or  to  which 
he  was  seised  or  entitled,  or  of  which  he 
had  power  to  dispose  or  to  appoint  by 
that  his  will,"  on  trusts  for  his  children 
and  for  other  uses  exceeding  his  autho- 
rity :  Held,  that  the  will  was  an  execu- 
tion of  the  power.     Banki  v.  Bank, 

vol.  17,  p.  852 

14.  J.  B.  had  a  power  of  appointing  one  pro- 
perty amongst  her  children,  by  virtue  of 
a  settlement  of  1799,  and  of  appointing 
other  property  amongst  her  children  and 
their  issue,  by  virtue  of  her  father's  will. 
In  1847  she  appointed  one- fifth  of  the 
second  property  to  one  of  her  five  chil- 
dren, and  she  reserved  to  herself  a  power 
to  revoke  the  deed  of  1847  and  to  make 
a  new  appointment.  In  1852  A,  B.,  by 
her  will,  "  by  virtue  of  every  power  or 
authority  whatsoever,"  by  an  indenture, 
&c.  (describing  the  settlement)  given  to 
her,  *'  or  otherwise  howsoever  enabling 
her,"  did  thereby  appoint  all  her  real  and 
personal  estate,  or  which,  '*  under  or  by 
virtue  of  the  powers  contained  in  the  said 
indenture  of  settlement  or  otherwise,  she 
had  power  to  appoint,"  between  her  three 
surviving  children.  Held,  by  the  Master 
of  the  Rolls,  that  the  testatrix,  by  her 
will,  had  executed  the  power  given  by 
her  father's  will ;  and  secondly,  that  she 
had  exercised  the  power  of  revocation 
and  new  appointment  reserved  by  the 
deed  of  1847 ;  but  the  Lords  Justices 
were  of  a  different  opinion  on  the  second 
point    Pomfr€t  v.  Perring. 

vol.  18,  p.  618 

15.  A  testatrix  gave  her  residue  to  A.  B., 
her  executor,  in  trust  for  such  of  the  chil- 
dren or  grandchildren  ofX,  as  he  should 
think  it  most  acceptable  to,  &c.  The 
will  was  contested,  and  in  answer  to  a 
letter  from  his  proctor  requesting,  in  the 
event  of  his  releasing  his  interest,  the 
names  of  the  persons  most  interested,  or 
one  of  them,  in  order  that  they  might 
appoint  a  proctor  and  make  the  affidavit 
of  scripts,  il.  B.  stated,  by  name,  "  the 
children  whom  it  is  desired  may  benefit," 
and  that  he  presumed  that  having  thus 
determined,  their  father  should  make 
affidavits.  Held,  that  this  amounted  to 
a  valid  appointment  of  the  residue.  Bailey 
V.  Hughes.  vol.  19,  p.  169 

16. 'A  tenant  for  life  had  a  power  to  ap. 
point  to  children.  By  a  post-nuptial 
settlement,  to  which  his  married  daughter 
and  her  husband  were  parties,  he  ap- 
pointed the  reversionary  interest  of  stocks 
to  the  daughter  and  her  husband  and 
children.    Held,  that  the  appointment 


to  the  husband  and  grandchildren  was 
valid.    Be  Goeset't  Settlement. 

vol.  19,  p.  529 

17.  A  testator  gave  his  real  and  personal 
estate  to  his  wife  for  life,  and  afterwards 
to  his  two  daughters  in  such  proportions 
as  she  might  direct,  and  in  default,  to 
them  equally.  Held,  that  the  wife  could 
not  appoint  the  property  to  such  uses  as 
the  daughters  (who were  married)  should 
appoint,  so  as  to  enable  them  to  convey 
the  realty  without  acknowledging  the 
deed  under  the  statute,  and  to  dispose  of 
a  reversionary  interest  in  the  personalty. 
Jebb  V.  Tugwell.  vol.  20,  p.  84 

18.  Under  his  marriage  settlement,  A.  B. 
had  a  power  of  appointing  a  fund  amongst 
his  children  By  his  will  he  appointed 
the  fund  equally  amongst  his  eight  chil- 
dren ;  but  he  afterwards  postponed  the 
payment  of  the  capiul,  partly  until  the 
migority  of  the  children,  and  partly  until 
after  the  death  or  marriage  of  his  last 
surviving  unmarried  daughter,  the  un- 
married daughters  being  in  the  mean- 
while entitled  to  the  income.  The  ap- 
pointment was  held  valid.  Wilson  v. 
WiUoH.  vol.  21,  p.  25 

19.  A  father  having  a  power  to  appoint  to 
his  children  and  their  issue  bom  in  his 
life,  appointed  5,000{.  to  his  daughter 
0.,  who,  on  the  next  day,  settled  it  on 
herself,  her  husband  and  her  children 
generally.  Afterwards,  by  a  deed  stating 
the  appointment  of  5,000i.  to  0.,  for  her 
separate  use,  with  power  to  appoint  it, 
the  father  appointed  another  fund  to  O. 
and  her  children,  *'  upon  the  trusts  and 
subject  to  the  same  provisions  as  are 
hereinbefore  declared  of  and  concerning 
the  sum  of  5,000/.  hereinbefore  appointed 
unto  and  for  the  benefit  of  O.,  or  as  near 
thereto  as  circumstances  will  admit." 
Held,  that  0.  took  the  second  fund  for 
her  separate  use,  with  power  to  appoint  it, 
and  that  the  children  took  nothing.  Han- 
bury  V.  Tyrrell.  vol  21,  p.  822 

20.  Under  a  power  to  appoint  a  sum  of 
money  to  a  daughter,  an  appointment  to 
her  husband  is  invalid,  semble.    Ibid. 

21.  A  feme  covert,  having  a  limited  testa- 
mentary power  of  appointment  over  per- 
sonalty, made  her  will  in  1848,  whereby, 
without  referring  either  to  her  power  or  to 
the  property  subject  to  it,  she  professed 
to  dispose  "  of  the  property  and  income  I 
am  now  or  may  become  possessed  of," 
and  she  then  gave  "  her  property"  to  her 
husband  and  her  children.  She  died  in 
1854,  at  which  time  she  had  (independ- 
ently of  the  property  subject  to  the 
power)  98/.  arrears  of  income  and  a  con- 
tingent reversionary  interest  in  some 
trust  moneys.  Held,  that  the  will  did 
not  operate  as  an  execution  of  the  power. 
Evans  v.  Evans.  vol.  23,  p.  1 

22.  A  will  must  be  taken  to  be  an  execu- 
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tion  of  a  power,  where  the  words  of  it 
would,  otherwise,  have  nothing  to  ope-' 
rate  upon.     Sketford  ▼.  Acland» 

vol.  2S.  p.  10 

23.  A  feme  covert  had  a  general  power  of 
appointment  over  some  personal  estate 
of  the  value  of  about  2,600/.  By  her  will, 
made  in  1841,  without  referring  to  any 
power  or  property,  she  gave  her  husband 
2,600/.  There  being  no  other  property 
over  which  the  will  could  operate,  the 
Court  held,  that,  independently  of  the 
1  VieL  c  26,  s.  27,  the  will  operated  as 
an  execution  pro  tarn  to  of  the  power.   Ibid, 

24.  A  testator  had  a  power  of  appointment 
amongst  his  issue,  which  did  not  warrant 
an  exclusive  appointment.  By  will,  after 
reciting  that  the  trust  fund  had  been  in- 
vested in  land,  and  reciting  (erroneously) 
that  he  had  advanced  300/.  towards  the 
purchase,  he  made  an  exclusive  appoint- 
ment in  favour  of  one  of  several  objects 
of  "  800/ ,  or  such  other  sum  as  he  was 
empowered  to  appoint"  The  Court* 
under  the  circumstances,  held,  that  the 
intention  was  either  to  appoint  the  fund 
contributed  (which  was  trifling,  if  any), 
or  the  whole  trust  fund,  and  that,  in  the 
latter  case,  the  appointment  was  void. 
Rohinaon  v.  Sykes.  vol.  23,  p.  40 

25.  A  testamentary  instrument,  signed,  but 
invalid  for  want  of  attestation,  is  not  a 
good  execution  of  a  power  to  appoint  by 
writing  signed  or  by  will.  Re  Daly** 
Settlement,  vol.  25,  p.  456 

26.  A  testator  directed  his  trustees  to  divide 
his  property  *'  among  his  first  cousins,  as 
they  might,  in  their  uncontrolled  discre- 
tion, think  proper,  by  dividing  the  whole 
equally  among  them  or  between  two  or 
more  of  them,  or  giving  the  whole  to  any 
one  of  them,  and  for  such  estate  or 
estates,  interest  or  interests,  and  with, 
under  and  subject  to  such  powers,  dis- 
cretions and  limitations  as  they  might 
think  proper,  so  that  the  same  were  in 

.  favour  of  some  one  or  more  of  his  first 
cousins  or  their  descendants."  Held, 
that  the  trustees  could  not  appoint  to  the 
cousins  in  unequal  shares.  Ward  v. 
Tyrrell,  vol.  25,  p.  563 

27.  J,  B,  had  a  power  to  appoint  "  by  his 
will  or  any  writing  in  the  nature  of  or 
purporting  to  be  his  will,  or  any  codicil 
thereto."  On  his  death,  the  third  and 
fourth  sheets  of  a  will  were  alone  dis- 
covered, and  which  were  in  the  hand- 
writing of  and  signed  by  A,  B,,  and  were 
attested  by  two  witnesses;  one  of  them 
contained,  in  words,  a  perfect  appoint- 
ment. Probate  having  been  refused. 
Held,  that  this  was  not  a  valid  execution 
of  the  power  to  appoint  by  writing  pur- 
porting to  be  a  will.  Gullan  v.  Grove, 

vol.  26,  p.  64 

28.  Power  to  appoint  to  children,  "with 
such  directions  or  regulations  for  main- 
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tenance,  education  and  advancement  as 
their  mother  should  appoint."  The  mo- 
ther appointed  the  idcome  to  the  chil- 
dren's father  until  the  youngest  attained 
twenty-one,  "in  or  towards  the  mainte- 
nance and  education*'  of  all  her  children. 
Held,  that  the  appointment  was  invalid. 
Lloyd  V.  Lloyd.  vol  26,  p.  96 

29.  By  the  settlement  of  J,  B,,  and  in  the 
events  which  happened,  two.thirds  of  a 
fund  were  limited  to  certain  persons,  and 
three- fifths  to  the  children  of  C,  D. "liv- 
ing at  the  time  of  the  decease  of  C,  /).," 
and  in  default,  to  C,  D,*s  next  of  kin. 
Power  was  given  to  i4.  B,  to  revoke  these 
trusts,  and  to  appoint  the  trust  fund 
among  the  persons  who,  under  the  trusts 
aforesaid,  would  have  become  entitled 
to  the  funds,  "in  the  proportion  and 
manner  aforesaid,  or  in  such  manner  and 
form,  in  all  respects,  as  A,  B,  should 
think  fit."  A,  B.  appointed  to  a  child 
of  C.  D.,  who  survivea  A,  B.,  but  died  in 
the  lifie  of  C.  D.  Held,  that  such  child 
was  not  an  object  of  the  power.  Denning 
V.  Ellerton*  vol.  26,  p.  231 

30.  Where  an  intention  is  established  to 
pass  property  which  is  the  subject  of  a 
power,  a  Court  of  Equity  will  give  effect 
to  the  disposition,  and  hold  that  the 
property  passes  under  it,  although  the 
intention  to  dispose  of  it  by  means  of  the 
power  is  not  shewn.     Cktrver  v.  Riekardi, 

vol.  27,  p.  488 

31.  A  married  lady  had  a  power  to  ap- 
point under  a  deed  of  1807.  An  invalid 
and  fraudulent  deed  of  1813  purported 
to  give  to  her  and  her  husband  a  joint 
power  of  appointment  over  the  same 
property.  They  executed  the  latter 
power  in  1820,  reserving  a  power  of  re- 
vocation and  new  appointment  to  the 
lady.  In  1829,  after  the  death  of  her 
husband,  she  professed  to  execute  the 
power  contained  in  the  deed  of  1820,  and 
all  powers  in  the  deed  therein  recited, 
and  all  other  powers  enabling  her  i  and 
she  confirmed  the  appointment  of  1820, 
which  was  in  favour  of  legitimate  objects 
of  the  power  under  the  deed  of  1807. 
The  deed  of  1807  was  recited  in  the  deed 
of  1820.  Held,  that  the  deed  of  1829 
was  a  valid  execution  of  the  power  con- 
tained in  the  deed  of  1807.     Ibid. 

32.  A  testator  bad  a  power  to  appoint  the 
produce  of  a  policy  on  his  life  amongst 
his  children,  by  writing  or  will.  By  his 
will  he  bequeathed  all  his  personal  estate 
to  his  daughter  F,  By  a  contempora- 
neous writing,  unattested,  and  headed 
"  memorandum,**  he  gave  directions  to 
F.  as  to  his  property,  and  said,  "the 
money  from  the  Equitable  lueuranee  Office 
I  would  have  equally  divided  between 
my  daughters  F.,  G.  and  A,,  and  it  alao 
expressed  his  wish  that  his  two  sons 
should  have  certain  interests  out  of  his 
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own  property.  Held,  first,  tliat  the  testa- 
tpr.must  be  assumed  to  have  known  that 
his  will  did  not  operate,  on  the  policy 
fund.  Secondly,  that  the  memorandum 
was  an  execution  of  the  power.  Thirdly, 
that  the  words  "  I  would  have"  were  im- 
perative, and  not  mere  instructions  to 
F.  Fourthly,  that  F.,  who  was  not 
shewn  to  have  obtained  the  benefits 
under  the  will  on  the  faith  of  any  pro- 
mise to  distribute  the  testator's  property 
according  to  the  memorandum,  was  not 
bound  to  do  so.  Proby  v.  Landor. 
I  '  vol.  28,  p.  504 

33*  A  testator,  after  reciting  that  under  the 
settlement  in  1819,  on  his  second  mar. 
riage,  he  had  power  to  charge  5,000/. 
amongst  the  children  of  his  second  mar- 
riage, proceeded  to  appoint  it.  The 
settlement  of  1819  contained  no  such 
power,  but  a  re-settlement  of  1839  con- 
tained a  power  to  appoint  that  sum  to  his 
younger  children.  Held,  that  the  will 
was  a  valid  execution  of  the  power.  In 
re  Bardley  Wilmot,  vol.  29,  p.  644 

34.  Bequest  to  J,  ox  such  of  her  *'  children," 
'*in  such  parts,  shares  and  proportions" 
aa  B,  should  appoint,  and  in  default  to 
A,  for  life,  with  remainder  to  her  children 
equally.  Held,  to  authorize  an  exclusive 
appointment  to  one  of  several  children 
of  il.    Turner  v.  Bryant,     vol.  31,  p.  303 

35.  A»  B,  bequeathed  her  residue  to  such 
person  as  C.  D.  should,  by  deed  or  will, 
appoint,  and  in  default  to  his  next  of  kin. 
C.  D.  died  in  the  life  of  A,  B.  Held,  that 
his  will  could  not  operate  as  an  execu- 
tion of  the  power  under  the  1  Vict,  c.  26, 
8.  27,  and  that  his  next  of  kin  were  en- 
titled to  A,  B.'s residue.  Jonesy.  SouthalU 
(No.  2.)  vol.  32,  p.  31 

36.  A,  having  a  power  to  appoint  1,000/.  by 
will,  and  which  in  default  of  appointment 
was  given  over  to  fi.,  duly  appointed  it 
to  C,  who  died  in  the  testator's  life.  He 
afterwards  made  a  codicil,  giving  his  re- 
sidue and  the  dividends  due  at  his  death 
on  the  1,000/.  to  his  wif&  Held,  that 
under  the  Wills  Act,  the  1,000/.  passed 
to  the  wife  under  the  residuary  gift. 
Bush  V.  Cowan,  vol.  32,  p.  228 

37.  Trust  money  was  settled  on  a  married 
woman  for  life,  for  her  separate  use, 
without  power  of  anticipation,  but  with 
power  to  her  to  appoint  the  capital  afler 
her  death  by  deed.  The  trustees  lent 
part  of  the  trust  money  to  the  husband 
on  mortgage,  and  she  consented  to  the 
investment  by  the  mortgage  deed.  Part 
of  the  trust  money  having  thereby  been 
lost.  Held,  that  the  wife  had  not,  by 
executing  the  deed,  appointed  the  rever- 
sion, so  as  to  make  it  liable  for  the  loss. 
Fletcher  v.  Green,  vol.  33,  p.  426 

38.  A  father,  under  a  power  to  appoint  to 
bis  children,  appointed  a  share  to  a 
daughter  for  life,  for  her  separate  use. 


with  remainder  as  she  should  by  will 
appoint.  Held,. that  this  was  a  good 
execution  of  the  power.    Morse  v.  Martin, 

vol.  34,  p.  500 
89.  The  Court  aided  the  defective  execu- 
tion of  a  power  in  favour  of  a  daughter, 
as  against  her  brothers,  who,  in  default 
of  appointment,  would  participate  in  the 
property.     Ibid, 

40.  A  testatrix  bequeathed  "all  moneys 
belonging  to  her  in  the  £3  per  CenL 
Consols*'  to  two  children  and  her  son's 
widow.  The  only  Consols  she  was  in- 
terested in  were  settled  on  her  for  life, 
with  power  to  appoint  amongst  her  chil- 
dren. Held,  that  the  will  operated  as  an 
execution  of  the  power  as  regarded  the 
two-thirds  to  the  two  children,  although 
it  contained  no  other  reference  to  the 
power  or  to  the  subject  of  it  In  re  Grai- 
wick*s  Settlement.  vol.  35,  p.  215 

41.  By  a  will,  dated  in  1858,  the  testator 
purported  to  execute  all  powers.  By  a 
subsequent  settlement,  he  settled  hb 
property,  reserving  to  himself  a  power  of 
appointment  by  his  "  last  will."  He 
afterwards  made  another  will,  which  he 
termed  his  "  last  will,"  and  he  thereby 
only  partially  executed  the  power.  Helcl, 
that  the  first  will  of  1858,  though  unre- 
voked, was,  in  no  way,  an  execution  of 
the  power.     Pettinger  v.  Ambler, 

vol.  35,  p.  321 

POWER  (FRAUD  ON). 

1.  A  father  had  a  power  of  appointing  to 
any  of  his  children.  Having,  in  breach 
of  trust,  obtained  possession  of  part  of 
the  trust  funds,  he,  in  1834,  appointed 
that  part  to  his  daughters,  in  exclusion 
of  his  son,  under  an  agreement  that  that 
part  should  afterwards  be  conveyed  to 
him,  in  exchange  for  an  estate  of  less 
value.  In  1844  he  executed  a  second 
appointment,  reciting  the  previous  deal- 
ing with  the  fund,  and  he  thereby  ap- 
pointed the  remaining  portion  of  the 
trust  property  '*and  all  other"  the  pro- 
perty comprised  in  the  settlement,  to  his 
daughters.  Held,  first,  that  the  first  ap- 
pointment was  void ;  and  secondly,  that 
the  portion  of  the  property  comprised 
therein  was  not  appointed  by  the  second 
deed.    Aakham  v.  Barker,    vul.  12,  p.  499 

2.  Funds  were  settled  on  A,  for  life,  with 
remainder  to  his  children,  at  such  ages, 
&c.  as  he  should  appoint,  and  in  default 
to  them  equally,  to  vest  at  twenty-one, 
and  there  was  a  power  of  maintenance 
until  the  vesting.  There  was  a  gift  over, 
in  case  there  should  be  no  child  abso- 
lutely entitled.  A.,  having  a  child  eight 
months  old,  and  another  en  ventre  sa  mere, 
appointed  the  fund  to  all  his  children  to 
vest  immediately.  One  of  the  children 
survived  A,  and  died  an  infant,  and  his 


GENERAL  INDEX. 


339 


share  was  claimed  by  his  mother  as  his 
administrator.  Held,  that  the  appoint- 
ment was  not  a  fraud  on  the  power,  and 
that  she  was  entitled.  Fearon  ▼.  Detbri" 
iay\  vol.  14,  p.  635 

8.  The  donee  of  a  power  of  selection  cannot 
lawfully  exercise  his  power,  in  such  a 
manner,  as  to  secure  an  advantage  to 
himself,  by  any  stipulation  or  arrange- 
ment with  the  appointees  in  whose  favour 
the  power  is  exercised.  Atkham  v.  Barker, 

vol.  17,  p.  37 

4.  The  burden  of  proving  the  invalidity  of 
an  appointment  lies  on  the  person  who 
seeks  to  set  it  aside ;  and  not  only  the 
deed,  but  the  whole  matter,  and  all  the 
accompanying  facts,  must  be  examined, 
in  order  to  ascertain  the  real  nature  and 
character  of  the  transaction.     Ibid. 

5.  A  tenant  for  life  had  the  power  of  ap- 
pointing the  settled  property  amongst 
such  of  his  children  as  he  should  think 
fit.  The  trustees  had,  in  breacli  of  trust, 
lent  him  part  of  the  trust  moneys,  with- 
out taking  any  security.  In  1834  the 
tenant  for  life  appointed  to  his  daughters 
the  money  so  lent  and  500/.,  in  exclusion 
of  his  son.  Contemporaneously,  the 
daughters  exchanged  the  sum  so  ap- 
pointed  for  an  estate  of  the  father,  and 
and  the  old  trustee  retired.  The  trans- 
action was  supported,  the  estate  being 
worth  the  amount  given  in  exchange. 
Ibid. 

6.  Distinction  between  an  appointment  ex- 
ceeding the  limits  of  a  power  and  void 
for  the  excess  only,  and  one  which  being 
a  fraud  on  the  power  is  void  altogether. 
jfgiUMit  V.  Squire.  vol.  18,  p.  431 

7.  A.  B.  had  a  power  to  appoint  a  rent- 
charge  in  favour  of  her  sons,  and  a  power 
to  appoint  policy  moneys  in  favour  of  her 
children.  On  the  13th  of  Jugutt,  1838, 
she  appointed  the  rent-charge  to  her  son 
George,  who,  on  the  following  day,  settled 
it,  not  only  in  favour  of  himself  and  other 
objects  of  the  power,  but  also  of  A.  R.'s 
husband  and  others  not  objects  of  the 
power.  On  the  same  day,  J.  B.  appointed 
the  policy  moneys  partly  in  favour  of  ob- 
jects of  the  power  and  partly  in  favour 
of  her  husband  and  other  persons  not 
such  objects.  The  deed  contained  a  pro- 
viso, that  if  any  of  the  objects  should 
refuse  to  accede  to  the  arrangements  as 
to  the  rent-charge  and  policy  moneys,  he 
should  forfeit  the  benefits  ihtended.  On 
the  same  day,  George  gave  a  bond  to 
A.  B.*ti  husband  for  securing  him  a  bene- 
fit  out  of  the  policy  moneys.  The  Court 
being  of  opinion  that  the  transaction 
must  be  taken  as  a  whole,  held  it  alto- 
gether void,  both  as  against  the  objects 
of  the  power  and  the  rest,  considering  it 
an  entangled  transaction  to  effect  a  frau- 
dulent  execution  of  the  power  in  favour 
of  persons  who  were  not  objects.     Ibid. 


8.  J.  B.,  a  tenant  for  life,  had  a  power  of 
appointing  a  fund  amongst  her  children. 
There  being  only  one  object  of  the  power, 
C.  D.f  who  was  a  married  woman,  an 
arrangement  was  come  to  between  J.  B. 
and  C.  D,  and  her  husband,  whereby  the 
whole  fund  was  appointed  to  C.  D.  and 
then  resettled,  giving  an  interest  to  C  D.'s 
children  and  £.  F.,  a  stranger.  The  hus- 
band survived;  Held,  that  the  transac 
tion  was  binding-  on  him  and  his  repre- 
sentatives.    Wright  V.  Goff. 

vol.  22,  p.  207 

9.  A  parent  had  a  power  to  appoint  to 
children  alone.  Sue  appointed  to  two 
children  absolutely.  The  next  year,  the 
appointees  settled  the  property  on  chil- 
dren and  grandchildren  of  the  parent,  by 
a  deed  reciting,  that  when  the  appoint- 
ment was  made  it  was  understood,  be- 
tween the  appointor  and  appointees,  that 
the  latter  should  consider  themselves  as 
possessed  of  the  property  upon  the  trusts 
of  the  settlement.  Held,  that  the  trans- 
action was  a  fraud  on  the  power  and 
wholly  void.     Birleg  v.  Birley. 

Tol.  25,  p.  299 

10.  An  absolute  appointment  was  made  to 
an  object  of  a  power,  under  a  prior  **  un- 
derstanding" between  the  appointor  and 
appointee,  to  hold  in  **  trust"  for  persons, 
some  of  whom  were  objects  and  some  not. 
Held,  that  the  whole  was  void.    Ibid. 

11.  Appointment  to  one  of  several  objects 
of  a  power,  in  payment  of  a  debt  due  to 
her  from  the  appointor,  held  void.  Reid 
V.  Reid.  vol.  25,  p.  469 

12.  Parents  had  life  interests  in  a  sum  of 
money,  with  power  to  appoint  it  to  their 
children.  On  the  marriage  of  an  infant 
daughter,  by  a  settlement  to  which  she 
and  her  intended  husband  were  parties, 
the  parents  appointed  the  reversionary 
fund  to  trustees,  on  trust  for  the  daughter, 
the  intended  husband  and  children  of 
the  marriage.  The  daughter  and  her 
husband  survived  the  parents.  Held, 
that  the  appointment  to  the  husband  and 
children,  though  not  objects  of  the  origi- 
nal power,  was  Talid,  notwithstanding 
the  infancy  of  the  daughter.  FUttroy  v. 
Duke  rf  Richmond.     ( No.  2.) 

vol.  27,  p.  190 

13.  The  donee  of  a  power  cannot  execute 
it  for  an  object  foreign  to  purposes  for 
which  it  was  intended,  and  therefore  an 
ordinary  power  in  a  marriage  settlement 
of  appointment  amongst  the  children 
cannot  be  made  subservient  to  the  ac- 
complishment of  any  particular  fancies 
or  inclinations  which  the  donee  of  the 
power  may  have  as  to  the  profession  in 
life  which  a  child  may  choose  to  adopt, 
nor  can  it  be  exercised  in  such  a  mode 
as  to  prevent  a  child  marrying  a  par- 
ticular person.  Lady  Mary  Topham  v. 
Tfie  Duke  of  Portlands         vol.  31,  p.  525 

7.2 
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POWER  OF  APPOINTMENT. 

1.  Bequest,  after  the  death  of  A,,  of  2,500/., 
as  A,  should  appoint,  with  a  gift  over 
"  of  the  same"  in  default,  and  to  be  paid 
with  interest  from  A,*s  death.  A.  ap- 
pointed a  part  to  B.,  and  1,630/.  to  other 
persons,  and  directed  the  said  sums  to 
be  paid  at  the  decease  of  B.,  except  the 
one  left  to  himself,  which  was  to  be  pay- 
able at  A*E  decease.  Held,  that  the 
interest  on  the  1,630/.  accruing  between 
the  death  of  A,  and  B.  neither  passed  to 
the  appointees  of  that  sum,  nor  to  B.  by 
implication,  but  went  over,  as  in  de- 
fault of  appointment.  Henderson  v.  Con^ 
stable.  vol.  5,  p.  297 

2.  Subject  to  the  life  estate  of  her  husband, 
a  wife  had  the  absolute  power  of  ap- 
pointing  a  trust  fund,  which,  in  default 
of  appointment,  was  limited  to  her  next 
of  kin,  and  there  was  a  proviso  that  if 
the  husband  became  bankrupt  the  divi- 
dends  should  no  longer  be  paid  to  him. 
The  wife  died  first,  and  appointed  the 
fund  to  her  husband.  Held,  that  he  be- 
came  entitled  thereto,  absolutely,  and  had 
a  right  at  once  to  have  a  transfer  thereof. 
Neaie  v.  Hodgson,  vol.  6,  p.  169 

3.  Power  to  appoint  an  annuity  held,  under 
the  circumstances,  to  authorize  the  ap. 
pointment  of  the  principal  sum  invested 
in  the  funds  for  securing  it.  Satnuda  v. 
Loueada,  vol.  7,  p.  248 

4.  An  appointment  to  one  of  a  class  of  a 
part  of  a  fund  as  *'  her  part,  share  and 
proportion,"  does  not  prevent  her  par- 
ticipating in  the  unappointed  fund,  li^ 
mited  to  the  class  equally  in  default  of 
appointment.     WwAvoell  v.  Hanrott, 

vol.  14,  p.  143 
$.  A  lady  had  a  general  power  of  appoint- 
ing a  trust  fund  by  deed  or  will,  and  in 
default,  half  was  limited  to  A,  and  the 
other  to  B.  By  her  will,  she  appointed 
the  fund  to  her  executor  and  made  it 
chargeable  with  her  debts  and  some 
legacies,  and  she  gave  half  the  residue, 
composed  of  the  appointed  fund  and  her 
own  property,  to  A,  A*  predeceased  the 
testatrix  and  the  bequest  to  him  lapsed. 
Held,  that  the  moiety  of  the  fund  sub- 
ject to  the  power,  appointed  in  favour  of 
y|.,  passed  to  the  appointor's  next  of  kin, 
as  part  of  her  estate  undisposed  of,  and 
not  to  the  executors  of  A,  as  in  default 
of  appointment.  Chamberlain  v.  Hutehin- 
son.  vol.  22,  p.  444 

6.  A  testatrix,  having  a  power  over  a  sum 
of  money,  appointed  it  to  A,  and  B.  on 
certain  trusts,  and  she  also  gave  them 
on  trust  her  residuary  personal  estate, 
after  payment  of  her  debts.  She  made 
no  beneticial  bequest  of  her  residue,  and 
appointed  two  other  persons  her  exe- 
cutors. The  trusts  declared  of  the  ap- 
pointed fund  did  not  exhaust  it.    Held, 


that  the  surplus  fell  into  the  residue,  and 
did  not  pass  as  unappointed.  Lefevre  v. 
Freeland,  vol.  24,  p.  408 

7.  Money  in  Court  stood  limited  to  a 
widow  for  life,  and  afterwards  as  nhe 
should  by  deed  or  will  appoint.  The 
Court  directed  payment  to  her,  without 
requiring  an  appointment.  Cambridge 
V.  Rouse,    (No.  2.)  vol.  25,  p.  574 

8.  Gift  to  wife  for  life,  "  to  be  disposed  of, 
at  her  death,  amongst  my  children  as  she 
shall  think  proper."  Held,  to  confer  a 
power  to  appoint,  by  will,  amongst  his 
children  living  at  her  death,  and  an  im- 
plied gift  in  default  of  appointment.  Rrid 
V.  Reid,  voL  25,  p.  469 

9.  A  power  to  appoint  the  *'  interest"  of  a 
fund,  held  to  authorize  the  appointment 
of  the  capital,  notwithstanding  subse- 
quent powers  over  and  limitation  of  the 
said  *'  trust  moneys"  and  the  interest" 
Phillips  V.  Brydon.  vol.  26,  p.  77 

10.  A  testator  devised  an  estate  upon  the 
same  trusts,  &c.  as  his  wife,  by  her  will, 
should  declare  "  with  respect  to  the  dis- 
position of  her  residuary  personal  estate." 
The  widow  bequeathed  the  estate  to  A,, 
and  her  residue  to  B.,  C,  and  D,  Held, 
that  the  widow  had  an  absolute,  and  not 
a  restricted  power,  and  that  the  estate 
did  not  pass  with  the  widow's  residue, 
but  belonged  to  A,  Bristow  v.  Skirrrew. 
(No.  1.)  vol.27,  p.  585 

1 1.  When  a/erne  covert  has  a  general  power 
to  appoint  property  by  will,  and  executes 
it  in  favour  of  a  legatee,  the  appointed 
property  does  not  (as  in  the  case  of  a 
man)  become  assets  for  the  payment  of 
her  debts.  But  the  case  is  otherwise 
where  the  feme  covert  has  practised  a 
fraud  in  her  contracts ;  in  such  a  case 
the  appointed  property  is  liable.  Hobday 
v.  Peters.    (No.  2.)  vol.  28,  p.  854 

12.  A  testator  gave  his  real  and  personal 
estate  to  trustees  in  trust,  but  with  the 
consent  of  his  widow,  to  sell  and  invest 
the  produce  and  pay  the  income  there- 
from and  of  his  estate  unsold  to  his 
widow  for  life,  and  after  her  death,  he 
directed  that  the  money  to  be  produced 
by  his  estate,  '*  sold  before  her  death," 
should  be  in  trust  for  such  persons  as 
she  should  by  deed  or  will  appoint.  Held, 
that  the  widow's  power  did  not  extend 
over  real  estate  not  sold  during  her  life. 
Cross  V.  miks,  vol.  35,  p.  662 


POWER  OF  REVOCATION. 

1.  A  deed  of  appointment,  containing  a 
power  of  revocation  and  new  appoint- 
ment, must  be  acted  on,  although  there 
is  evidence  of  a  subsequent  appointment 
having  been  made,  the  contents  of  which 
it  is  impossible  to  ascertain.  Rawlins  v. 
Richards,  vol.  28,  p.  370 

2.  A  marriage  settlement  gave  to  the  parents 
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a  power,  with  the  content  of  the  trustees, 
to  make  void  the  trusts,  and  of  appoint- 
ing the  estate  to  new  uses.  This  power 
was  exercised  for  the  purpose  or  mort- 
gagring  the  estate  to  one  of  the  trustees 
for  a  sum  advanced  to  the  father.  The 
estate  was  afterwards  sold  under  a  power 
of  sale  contained  in  the  mortgage  deed. 
Held»  that  a  good  title  could  not  be 
made  under  it.    Eiand  v.  Bak§r. 

vol.  29,  p.  137 

3.  A  tenant  for  life,  acting  under  a  power, 
charged  the  esute  with  a  sum  of  4,000/., 
and  he  appointed  a  term  of  500  years  to 
secure  it.  He  reserved  a  power  to  revoke 
**  the  trusts,  powers  and  provisoes"  con- 
cerning the  4,000/.  Held,  that  he  could 
not  revoke  the  term,  but  only  the  trusts 
of  the  money,  and  a  second  appointment 
by  him  of  a  term  -was  held  inoperative. 
Vyvyan  v.  Fypyan.  vol.  30,  p.  65 

4.  An  appointment  was  made  with  a  power 
of  revocation.  Held,  that  a  subsequent 
appointment  revoked  the  former,  al- 
though it  made  no  reference  to  it.    Ibid. 

5.  A  voluntary  settlement  in  favour  ol. 
several  persons  contained  a  power  au- 
thorizing the  tenant  for  life  (a  volunteer) 
to  revoke  the  trusts  of  the  property  and 
again  resettle  the  same  upon  such  trusts 
as  to  her  should  seem  meet.  Held,  that 
this  general  power  could  not  be  con- 
trolled, and  that  an  appointment  of  the 
property  to  herself  absolutely,  to  the 
exclusion  of  the  other  persons  entitled 
under  the  settlement,  was  a  good  exe- 
cution of  the  power.  Meade  King  v. 
Warren.  vol.  32,  p.  Ill 

6.  Injunction  to  prevent  the  user  of  a  vo- 
lunteer rifle  range  for  ball  practice,  until 
it  had  been  rendered  free  from  danger. 
Banister  v.  Bigge.  vol  34,  p.  287 

POWER  TO  LEASE. 

1.  A  testator  desired  that  his  two  sons 
might  have  *'/A«  uee  and  oeeupation**  of 
certain  lands,  they  paying  a  stated  rent, 
and  that  in  default  of  payment,  or  if  they 
converted  the  arable  land  into  tillage, 
they  should  no  longer  have ''  possession" 
thereof.  Held,  that  personal  use  and 
occupation  was  not  enjoined,  and  that 
they  might  underlet  the  property.  Rab- 
beth  V.  Squire.     (No.  1.)      vol.  19,  p.  70 

2.  An  estate,  with  the  "mines  and  mi- 
nerals," was  settled,  and  power  was  given 
to  the  trustees  to  demise  the  heredita- 
ments and  the  coal  and  minerals,  &c., 
but  so  as  the  lessees  should  not  be  "  dis- 

f punishable  for  waste."  Held,  that  the 
ast  clause  was  repugnant,  and  that  the 
trustees  might  demise  mines,  both  opened 
and  unopened  at  the  date  of  the  settle- 
ment. Held,  also,  that  the  royalty  re- 
served by  the  lease  was  in  the  nature  of 
rent,  and  was  payable  to  the  tenant  for 


life,  and  did  not  form  eerpue.    Daly  v. 
Beckett.  vol.  24,  p.  114 

3.  In  a  settlement  of  personal  property, 
the  parties  covenanted  to  settle  all  future 
acquired  property  upon  the  same  trusts, 
&c.,  and  subject  to  the  same  powers,  &c«, 
or  as  near  thereto  as  the  nature  and 
tenure  of  the  property  would  admit  of. 
Held,  that  this  authorized  the  insertion 
of  a  power  to  grant  mining  leases  in  the 
settlement  of  subsequently-acquired  free- 
holds, the  prior  owner  having  granted 
such  leases,  though  the  mines  had  never 
been  effectually  worked  under  them. 
Scott  v.  Steward.  vol.  27,  p.  367 

POWER  TO  SELL  OR  MORTGAGE. 
[See  Consent.] 

1.  A  trust,  **  to  make  sale  and  dispose  of" 
the  testator's  real  estates,  by  private  sale 
er  public  auction.  Held,  not  to  autho- 
rize a  mortgage ;  there  appearing  an  in- 
tention on  the  part  of  the  testator,  that 
his  whole  real  estate  should  be  converted. 
Haidenby  v.  Spofforth.  vol.  I,  p.  390 

2.  Power  for  executors  to  sell  held  not  to 
include  a  power  to  purchase.  Peck  v. 
CardwelL  yol.  2,  p.  137 

3.  A  mortgage  contained  a  power  of  sale. 
The  mortgage  was  transferred,  with  the 
benefit  of  all  provisoes,  ficc.  contained 
therein.  The  mortgagor  concurred  and 
covenanted  to  pay  a  different  sum  on  a 
different  day.  Held,  that  the  power  of 
sale  still  existed,  and  that  a  good  title 
could  be  made  upon  a  sale  under  the 
power.     Young  v.  Roberts. 

vol.  15,  p.  568 

4.  A  power  to  trustees  **  to  sell  and  dis- 
pose of"  the  testator's  real  estate  and  to 
give  receipts,  does  not  authorize  a  par- 
tition.    Brassey  v.  Chalmers. 

vol.  16,  p.  228 

5.  Distinction  between  accelerating  powers 
to  charge  and  powers  of  sale.  Truell  v. 
Tysson.  voL  21,  p.  437 

6.  A  testator  being  seised  of  an  estate  in 
remainder,  subject  to  the  life  estate  of 
A.  B.,  devised  it  to  C,  D.  for  life,  with 
remainder  in  strict  settlement,  and  em- 
powered the  trustees  to  sell  it,  with  the 
consent  of  the  tenant  for  life  <'  entitled 
in  possession"  under  his  will.  J.  B. 
surrendered  his  life  estate  to  C.  D.,  to 
enable  the  trustees,  with  C.  Z).'s  consent, 
to  sell.  Held,  that  they  could  make  a 
a  good  title.     Ibid. 

7.  A  power  of  sale,  in  a  settlement,  subsists 
only  for  the  purposes  of  that  settlement, 
and  during  the  time  when  the  uses  of 
the  settlement  are  in  existence,  and  when 
they  are  all  (except  a  jointure  secured  by 
a  term)  spent,  it  cannot  be  exercised. 
fFolley  V.  Jenkins.  vol.  28,  p.  53. 

8.  Authority  given  to  insert  a  power  of 
sate  in  a  mortgage  of  an  infant's  real 
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estate  to  pay  debt  and  costs.     Selby  v. 
Cooling,    .  vol.  23,  p.  41 H 

9.  A  prohibition  against  raising  a  charge 
by  sale  held  also  to  prevent  its  being 
done  by  mortgage.    Benneit  v.  Wyndham. 

vol  23,  p,  521 

10.  Devise  of  real  estates  to  trustees  in  fee, 
upon  trust,  "  out  of  the  rents,  issues  and 
profits  thereof"  to  pay  two  annuities, 
'*  and  by  the  same  ways  and  means,  or 
by  such  other  ways  and  means  (except  a 
sale  or  sales)  as  they  may  tliink  proper, 
to  levy  and  raise"  sufficient  to  pay  off 
the  charges  on  the  estate.  And  subject 
to  the  trusts  aforesaid,  to  J.  for  life,  with 
remainders  over.  Held,  that  the  trustees 
could  not  raise  the  charges  *  either  by 
sale,  by  mortgage,  or  by  leases  on  fines, 
but  that  they  must  be  raised  out  of  the 
rents  and  the  profits  of  timber  and  mines, 
the  trustees  exercising  a  discretion,  so  as 
not  to  exhaust  the  whole  income,  and 
leave  nothing  for  the  tenant  for  life. 
Ibid. 

11.  A  power  to  raise  money  by  sale  or 
mortgagie,  held  to  authorize  a  mortgage 
with  a  power  of  sale.  Bridget  v.  Long- 
mem,  vol.  24,  p.  27 

12.  An  esute  was  devised  to  trustees  for 
different  persons  in  fifth  shares,  some  of 
which  shares  were  given  to  living  persons 
absolutely,and  the  others  to  living  persons 
for  life,  with  remainder  to  their  children 
in.  fee.  An  unlimited  power  of  sale  over 
the  whole  estate  was  given  to  the  trustees. 
Held,  that  this  power  of  sale  was  valid 
and  could  be  exercised  over  the  whole 
estate,  so  long  as  any  of  the  trusts  of  any 
of  the  shares  remained  to  be  performed. 
Taite  V.  Switutead,  vol.  26,  p.  525 

13.  Under  a  direction  to  pay  debts,  the 
executors  of  the  original  executor  sold 
the  testator's  real  estate  twenty-seven 
years  after  the  tesutor's  death,  and  nine 
years  after  the  death  of  the  executor. 
Held,  that  a  good  title  could  be  made  un- 
der the  implied  power  of  sale,  and  that  the 
vendors  were  not  bound  to  state  whether 
there  existed  any  debts  which  made  a  sale 
necessary.  Sabiny.Heape.    vol. 27, p. 553 

14.  A  ■  settlement  of  personal  estate  con- 
tained a  power  to  alter  and  vary,  and  a 
covenant  to  settle  future  acquired  real 
and  personal  estate  on  similar  trusts. 
Held,  that  a  power  of  sale  might  be 
introduced  into  a  settlement  of  subse- 
quently acquired  real  estate.  Elton  v. 
Elton.    (No.  2.)  vol.  27,  p.  634 

15.  Where  an  absolute  purchase  is  held, 
in  consequence  of  the  relation  between 
the  parties,  to  be  available  as  a  security 
only,  the  Court  will  not  import  into  the 
transaction  a  power  of  sale.  Pearton  v. 
Benton,  vol.  28,  p.  598 

16.  A  testator  directed  his  debu  to  be  paid 
by  his  executrix,  and  he  devised  his  real 
estate  to  her  for  life,  with  power  to  mort- 


gage it  as  far  as  should  be  needful  for  her 
maintenance  and  comfort  Held,  that  the 
executrix  ha4  no  power  of  sale  for  pay- 
ment of  the  debts.     Cook  v.  Dawson. 

vol.  29,  p.  123 

17.  It  is  clearly  established,  that  where 
there  is  a  general  charge  of  debts  un  the 
real  estate,  an  executor  has  power  to  sell 
it  for  that  purpose,  and  that  toe  purchaser 
is  not  bound  to  see  to  the  application  of 
the  purchase-money.    Ibid, 

18.  Real  estate  was  devised  to  ^.  B.,  in 
trust  to  sell,  with  power  to  thei  trustees 
to  give  discharges.  J.  B,  was  to  pay  the 
debts  and  hold  the  surplus  on  certain 
trusts,  and  he  was  appointed  sole  exe- 
cutor. A,  B.  having  renounced  and  dis- 
claimed: Held,  that  the  heir-at-law, 
who  had  taken  out  administration,  could 
sell  the  estate  and  grive  valid  receipts. 
Juttin  V.  Martin.  vol.  29,  p.  523 

19.  A  power  of  sale  and  exchange  does  not 
authorize  trustees  to  sell  the  lands  with 
a  reservation  of  tbe  minerals.  Buckleif 
y,HoweU,  vol.29,  p. 546 

20.  A  testator  devised  freeholds  and  copy- 
holds to  his  wife  for  life,  with  remainder 
to  trustees  in  fee,  in  trust  to  sell  the 
freeholds  "  as  soon  as  conveniently  might 
be,"  and  the  copyholds  *'  as  soon  as  con« 
veniently  might  be  after  his  decease." 
Held,  that  the  absolute  interest  in  the 
estate  might  be  sold  by  tjtifi  trustees  in 
the  life  of  the  widow,  with  her  consent. 
Mills  V.  Dugmore.  vol.  30,  p.  104 

21.  Pending  a  suit,  and  although  no  decree 
has  been  made,  it  is  proper  uiat  trustees 
should  obtain  tbe  sanction  of  tbe  Court 
to  their  exercise  of  powers  of  sale  and 
leasing.     Turner  v.  Turner. 

vol.  30.  p.  414 

22.  A  testator,  "  in  case  his  personal  estate 
should  be  insufficient  for  the  payment  of 
his  debts,"  charged  them  upon  his  real 
estate.  Held,  that  the  executor  had  an 
implied  power  to  sell  and  give  valid  re- 
ceipts for  the  purchase-money  without 
shewing  the  insufficiency  of  the  personal 
estate.  Held,  also,  that  the  lapse  of 
thirteen  years  between  tbe  death  and  the 
sale  did  not  affect  the  executor's  power. 
Greet  ham  v.  Colton,  vol.  34,  p.  615 

23.  A  marriage  settlement  of  personalty 
empowered  the  trustees  to  sell  it,  and 
invest  the  produce  in  real  estate.  The 
estate  was  to  be  held  on  corresponding 
trusts  and  to  be  considered  personal 
CHtate.  There  was  an  express  power  to 
sell  the  securities  to  be  purchased,  and 
to  re-invest  the  produce,  from  time  to 
time,  but  no  express  power  to  sell. the 
purchased  estate.  The  trustees  invested 
the  fund  in  a  real  estate.  Held,  that 
they,  had  a  power  of  sale  over  it,  and 
could  give  good  receipts  for  the  purchase- 
money.     Tait  V,  Lathbury. 

vol.  35,  p.  112 
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PRACTICE. 

[Set  Amendment,  Authority  to  Sue, 
Cbambers»  Chief  Clebk^s  Certifi- 
cate, Co-Defendant,  Costs,  Decree, 
Filing  Bill,  Infant,  Irregularity, 
Jurisdiction,  Orderof  Course,  Par- 
ties, Payment  INTO  AND  OUT  OF  CoURT, 
Pleading,  Process,  Revivor,  Solici- 
tor, Staying  Proceedings,  Subpcena, 
Suit,  Summons,  Time,  Waiver.] 

1.  Ignorance  of  the  practice  held  to  be  no 
sufficient  ground  for  restoring  the  suit, 
nor  the  fact  that  the  long  vacation  had 
intervened.     Bartlett  v.  Harton. 

vol.  17,  p.  479 

2.  The  last  cause  in  the  paper  is  no  longer 
privileged.     Flower  v.  Gedye. 

vol.  23,  p.  449 

3.  By  the  Bankruptcy  Act  (1849),  notice 
of  disputing  the  requisites  of  bankruptcy 
must  be  given  "within  ten  days  after 
rejoinder."  Rejoinders  having  been  a- 
bolished  in  equity,  the  Court,  eight  weeks 
after  replication,  allowed  ten  days  to  the 
Defendants  to  give  the  notice  which  they 
had  previously  neglected  to  do.  Lee  v. 
Dwnietoun,  vol.  29,  p.  465 

PRECATORY  TRUSTS. 

• 

[See  Maintenance,  Power,  TRusf  (Cre- 
ation of).] 

1.  A  testator  directed  his  widow  to  carry  on 
his  business,  until  his  youngest  child 
should  attain  twenty-one;  and  for  that 
purpose,  gave  her  the  *'  entire  use,  dis- 
posal and  management  of  the  capital, 
stock  and  effects  which  should  be  in,  due 
and  owing  or  belonging  to  him,  in  his 
said  trade,"  at  the  time  of  his  decease ; 
and  he  authorized  his  executors  to  aug- 
ment the  capital  employed  therein ;  the 
executors  renounced,  and  the  widow 
took  out  administration.  Held,  that  the 
specified  property  of  the  testator  only 
was  liable  to  the  debts  contracted  by  the 
widow  in  carrying  on  the  trade.  Cutbush 
V.  Cutbush.  vol.  1,  p.  184 

2.  A  testator  bequeathed  to  his  daughter 
A.,  the  wife  of  J9.,  a  legacy  of  10,000/. 
payable  six  months  after  his  decease ; 
and  he  recommended  his  daughter  and  her 
husband  to  settle  it,  together  with  such 
sum  of  money  of  the  husband  as  he  should 
choose,  for  the  benefit  of  A.  and  her  chil- 
dren. Held,  a  trust  for  the  children, 
and  that  the  legacy  did  not  lapse  by  the 
death  of  ^1.  in  the  lifetime  of  the  testa- 
tor.    Ford  V.  Fowler.  vol.  3,  p.  146 

3.  Principles  of  construction,  in  cases  of 
precatory  words  in  wills,  and  the  requi- 
sites to  enable  the  Court  to  construe 
them  as  imperative.    Knight  v.  Knight. 

vol.  8,  p.  148 

4.  Where  property  is  given  absolutely  to 
one,  who  is  by  the  donor  recommended, 


entreated,  or  wished,  to  dispose  of  it  in 
favour  of  another,  the  words  create  a 
trust,  if  they  are  such  as  ought  to  be  con- 
strued imperative,  and  the  subject  and 
objects  are  certain:  thus,  if  a  testator 
gives  1,000/.  to  A.  B.,  desiring,  wishing, 
recommending,  or  hoping  that  A.  B.  will, 
at  his  death,  give  the  same  sum  at  any 
certain  part  to  C.  D.,  a  trust  it  oreated 
in  favour  of  C.  D,    Knight  v.  Knight. 

vol.  3,  p.  148 

5.  Bequest  to  A.  B,  of  a  residue,  -with  a  re- 
commendation to  him  after  his  death  to 
give  it  to  his  own  relations,  or  such  of 
his  own  relations  as  he  shaH  think  most 
deserving,  or  as  he  shall  choose,  has  been 
considered  sufficiently  certain  both  as  \o 
subject  and  object,  to  create  a  trust.   Ibid, 

6.  A  testator  devised  his  real  and  personal 
estate  to  his  wife  "  absolutely^  and  at  her 
own  disposal,  for  the  maintenanee  of  her- 
self and  bringing  up  of  his  children." 
Held,  that  she  could  sell  the  real  estate. 
Wood  V.  Richardson.  vol.  4,  p.  174 

7.  Testator  devised  his  real  estate  to  his 
wife,  *'  for  her  own  sole  and  separate  use, 
to  dispose  of  as  she  should  think  proper," 
and  out  of  his  real  and  personal  estate  Co 
provide  for  his  children  in  such  manner 
as  to  her  should  seem  meet"  Held, 
that  the  widow  had  power  to  sell  the  real 
estate.     Pratt  v.  Church.      vol.  4,  p.  177 

8.  Bequest  to  trustees,  to  pay  the  divi- 
dends to  A.  and  B.  his  wife  during  their 
lives,  and  the  life  of  the  survivor;  and 
after  their  decease,  in  trust  to  transfer 
and  pay  over  unto  their  children,  in  such 
shares  and  proportions  as  the  survivor  of 
J^  and  B.  should  by  will  appoint.  At 
the  death  of  the  testator  there  were  three 
children.  A.t  who  survived  B.,  appointed 
the  whole  fund  to  an  only  surviving  child. 
Held,  that  there  was  a  gift  to  children 
subject  to  the  power,  but  that  the  objects 
of  the  power  and  of  the  gift  were  the 
children  living  at  the  death  of  the  surviv. 
ing  parent,  and  therefore  that  the  repre- 
sentative of  a  child  who  died  in  the  life  of 
A.  had  no  interest  to  the  fund.  iVood^ 
cock  V.  Rtnneek.  vol.  4,  p.  100 

9.  A  testiftor  gave  150/.  a  year  to  such  of 
his  relations  as  his  widow  should  deem 
requiring  and  most  meriting  relief.  Held, 
that  a  widow  of  the  testator's  brother  was 
not  an  object;  and  the  widow  having 
given  a  portion  to  such  widow,  and  the 
remainder  to  the  relations,  held,  also, 
that  a  relative  to  whom  no  pari  had  been 
appropriated,  and  who  did  not  shew  him- 
self to  possess  the  qualification^  had  no 
right  to  question  the  misappFopriation. 
Harvey  v.  Harvey.  vol.  6,  p.  184 

10.  A.  devised  to  B,  in  Uil,  and  for  want 
of  issue  of  her  body  '*  he  empowered  and 
authorized  "  her  to  settle  and  dispose  of 
the  estate  to  such  persons  as  she  thought 
fit  by  her  will,  ••confiding"  in  her  not 
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to  alienate  or  transfer  the  estate  from  his 
*' nearest  family."  B,  appointed  to  her 
hushand  for  life  with  remainders  over. 
Held,  that  B.  had  a  power  of  appointing 
to  the  *'  nearest  family"  only,  that  near- 
est  family  must  be  construed  ''  heir/*  and 
that  consequently  the  appointment  to  the 
husband  was  void.     Gr^ths  v.  Evan, 

vol.  5,  p.  241 

11.  By  a  marriage  settlement,  a  power  was 
given  to  the  wife,  in  case  she  left  any 
child  of  the  marriage  living  at  her  death, 
to  appoint  amongst  all  and  every  the 
children ;  but  if  there  should  be  no  issue 
of  the  marriage  living  at  her  death,  then 
she  was  to  have  a  general  power  of  dispo- 
sition. She  did  not  exercise  the  power, 
and  died  leaving  several  children.  Held, 
that  those  children  alone  who  survived 
her  were  entitled  to  take  by  implication. 
ffmn  v,Fetturick,  vol.  11,  p.  438 

12.  A  testator  duly  appointed  a  fund  in 
favour  of  objects  of  the  power  absolutely, 
and  he  also  bequeathed  to  them  his  own 
property,  "especially  requesting  them" 
to  leave  the  appointed  fund  to  persons  not 
objects  Qf  the  power.  Held,  that  this  did 
not  raise  a  case  for  election.  Held,  also, 
that  the  result  would  have  been  different, 
if  there  had  been  a  direct  appointment  of 
the  subject  of  the  power  to  strangers. 
Blaekel  v.  Lamb,  vol.  14,-  p.  482 

13.  A  testator  gave  all  his  real  and  persona] 
property  to  bis  widow,  her  heirs,  &c. 
**  absolutely,  and  forever,  in  the  full  assu- 
rance and  confident  hope  "  that  she  would 
bring  up,  educate  and  provide  for  his 
children,  as  it  would  have  been  his  in- 
tention if  living.  Held,  that  though 
the  words  '*  full  assurance  and  confident 
hope"  would  create  a  precatory  trust, 
^et  the  trusts  were  too  obscure  to  carry 
into  effect,  and  that  the  widow  took  abso- 
lutely. Maenabw.Wbithread.  vol.  17, p. 299 

14.  The  testator  gave  his  wife  4,000/.  *<  to 
be  used  for  her  own  and  the  children's 
benefit,  as  she  shall  in  her  judgment  and 
conscience  think  fit,  being  convinced  that 
it  will  be  disposed  of  conscientiously  and 
properly  by  her,  for  the  purposes  men- 
tioned i  at  the  same  time  recommending 
her  not  to  diminish  the  principal,  but  to 
vest  it  in  government  or  freehold  securi- 
ties." Held,  that  this  was  a  gift  to  the 
wife  for  life,  to  be  employed,  in  such 
manner  as  she  should  think  fit,  for  the 
benefit  of  herself  and  the  children,  she 
fairly  and  honestly  exercising  that  dis- 
cretion; and  that,  subject  to  such  life 
estate,  the  children  took  an  interest  in 
the  capital.    Hart  v.  Tribe, 

vol.  18,  p.  215 

15.  A  testator  gave  all  the  residue  of  his 
property  to  his  wife,  "her  heirs  and  as- 
signs  for  ever,  being  fully  satisfied  that 
she  would  dispose  of  it,  by  will  or  other- 
wise, in  a  fair  and  equitable  manner,  to 


their  united  relatives,  bearing  in  mind 
that  his  relatives  were  generally  in  better 
circumstances  than  hers."  Held,  that  no 
precatory  trust  was  created.  Reevet  v. 
Baker,  vol.  18,  p.  372 

16.  A  domiciled  Englishman  made  bis  will 
in  a  Spanish  colony,  in  the  Spanish 
language  and  form,  and  empowered  ^., 
whom  he  appointed  his  universal  heir,  to 
make  his  (the  testator's)  will,  making 
therein  Uie  declaration,  &c.,  and  other 
matters  which  had  been,  and  would  be, 
communicated  to  him.  The  will  was  ad- 
mitted to  probate.  Held,  first,  that  the 
will  was  an  English  will,  and  that  in  con- 
struing it  the  Spanish  language  was  only 
to  be  looked  to  in  order  to  ascertain  the 
equivalent  expressions  in  English;  and 
secondly,  that  K,  being  appointed  uni- 
versal heir,  the  beneficial  interest,  after 
performing  the  trusts,  if  any  there  were, 
belonging  to  JT.,  and  not  the  testator's 
next  of  kin.    Reywdds  v.  Kortright, 

vol.  18,  p.  417 

17.  A  testator  constituted  his  widow  guard- 
ian of  his  two  children  then  living  with 
him  (one,  a  boy,  being  the  child  of  anotlier 
woman),  and  he  gave  her  4.000/.  **to  be 
used  for  her  own  and  the  children's  bene- 
fit, as  she  should,  in  her  judgment  and 
conscience,  think  fit."  This  (as  was 
held)  gave  the  widow  a  discretion  as  to 
the  application  of  the  income  between 
the  three  objects,  which  this  Court  would 
not  control,  if  bona  fide  exercised.  Soon 
after  the  testator's  death,  the  maternal 
relations  of  the  boy  removed  him  from 
the  widow's  custody.  The  widow  married 
again,  and  appointed  one-eighth  of  the 
capital  to  the  boy  and  the  remainder  to 
her  own  child.  The  Court,  notwithstand- 
ing the  opposition  of  the  widow,  and  who 
o&red  to  take  the  boy  back,  directed 
30/.  a  year  to  be  allowed,  out  of  the  in- 
come of  the  4,000/.,  for  his  education. 
Hart  V.  Tribe,  vol.  19,  p.  149 

18.  The  testator  gave  his  residuary  real 
and  personal  estate  to  his  widow,  "  to 
and  (or  her  own  sole  use  and  benefit  for 
ever,  feeling  assiired  and  having  every 
confidence  that  she  will  hereafter  dispose 
of  the  same  fairly,  justly  and  equitably 
amongst  my  two  daughters  and  their 
children,"  and  he  appointed  her  sole  ex 
ecutrix  and  residuary  legatee.  Held,  that 
the  widow  took  beneficiallv  for  life,  with 
remainder  to  the  two  daughters  and  their 
children,  as  she  should  appoint ;  but  the 
Court  refrained  from  declaring  how  the 
property  would  devolve  in  default  of  ap- 
pointment.    Gtdley  v.  Cregee, 

vol.  24^  p.  185 

19.  A  testator  bequeathed  a  sum  to  trustees 
for  his  daughter  for  life,  and  afterwards 
to  pay  the  dividends  to  her  husband, 
"during  his  life,  nevertheless  to  be  by 
him  applied  for  or  towards  the  mainte* 
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nance,  education  or  benefit"  of  the 
daughter's  children.  There  was  a  gift 
to  the  children  after  the  decease  of  the 
survivor  of  the  daughter  and  her  husband. 
Held,  that  the  husband  took  for  life 
beneficially.     Byne  ▼.  Blackburn, 

vol.  26,  p.  41 

20.  A  testator  devised  and  bequeathed  his 
real  and  personal  estate  to  his  widow, 
*'  to  and  for  her  own  use  and  benefit  ab- 
solutely, having  full  confidence  in  her 
sufficient  and  iudicious  provision  for  my 
dear  children."  Held,  that  there  was 
no  trust  in  favour  of  the  children.  Fox  v. 
Fox.  vol.  27,  p.  301 

21.  A  testator  referring  to  his  daughter  in 
his  will  said,  **  should  she  follow  the 
paths  of  virtue  and  obedience  to  the 
wishes  of  my  dear  wife  and  my  executors, 
they  may  give  her,  by  instalments  when 
they  think  proper,  the  sum  of  200/." 
The  executors  disclaimed.  Held,  that 
the  daughter  was  entitled  to  the  payment 
of  200/.     Maud  v.  Maud.    vol.  27,  p.  615 

22.  A  testator  gave  his  executors  full  power 
to  sell  his  ships  by  public  or  private  sale, 
to  sell  under  mortgage  by  private  valua- 
ticjtt  to  any  party  holding  shares  with  him 
therein,  if  they  should  be  desirous  of  pur- 
chasing the  same.  Held,  that  this  was  a 
discretionary  power,  and  conferred  no 
benefit  on  the  part  owners.  Brown  v. 
Geliathley.  vol.  31,  p.  243 

23.  A  testator  gave  the  residue  of  his  per- 
sonal estate  to  his  wife,  **  for  her  own 
absolute  use  and  benefit,  in  the  fullest 
confidence  that  she  would  dispose  of  the 
same  for  the  benefit  of  her  children,  ac- 
cording to  the  best  exercise  of  her  judg- 
ment and  as  family  circumstances  might 
require  at  her  hands."  Held,  that  the 
widow  was  entitled  for  life,  with  a  preca- 
tory trust  in  remainder  in  favour  of  her 
children.    ShoveUon  v.  Shoielton. 

vol  32,  p.  143 

24.  A  testator  bequeathed  a  legacy  to  his 
widow,  *'  to  be  used  for  her  own  and  the 
children's  benefit,  as  'she  shall  in  her 
judgment  and  conscience  think  fit,  being 
convinced  that  it  will  be  disposed  of  con- 
scientiously and  properly  by  her  for  the 
purposes  mentioned,  recommending  her 
not  to  diminish  the  principal."  The 
widow  appointed  the  capital  between  the 

"  children  very  unequally.  The  Court  (one 
child  opposing)  refused  to  part  with  the 
fund  or  to  declare  the  right  during' the 
life  of  the  widow.   Hart  v.  Tribe.   (Na4.) 

vol.  82,  p.  279 

25.  Bequest  to  a  widow  "  to  be  applied  by 
her  for  the  payment  of  my  lawful  debts, 
and  the  residue  for  her  own  use  and  bene- 
fiit  and  that  of  our  infant  daughter." 
Held,  that  this  was  not  a  discretionary 
trust,  but  that  they  were  equally  entitled. 
Bibby  v.  Tkompion,    (No.  1 .) 

vol.  32,  p.  646 


26.  A  testator  devised  an  estate  to  his  sou 
in  fee,  and  in  case  of  his  death  without 
issue  male,  it  was  his  anxious  desire  that 
he  would  so  settle  the  estate  and  all  other 
his  estates,  that  the  same  might  continue 
in  the  name  of  Oglander,  There  was  no 
penalty  or  p^ift  over.  Held,  that  the  son 
was  owner  in  fee  of  the  estate,  and  might 
deal  with  it  as  he  pleased.  Hood  v.  Og" 
lander,  vol.  34,  p.  513 

27*  Bequest  of  the  principal  and  interest  of 
one-third  of  the  residue  to  a  widow  **  being 
well  assured  that  she  will  husband  the 
means  that  may  be  left  to  her  by  me 
with  every  prudence  and  care,  for  the 
sake  of  herself  and  children."  Held, 
that  this  raised  no  precatory  trust,  and 
that  the  widow  took  absolutely.  Scott  v. 
Key.  vol.  35,  p.  291 


PRE-EMPTION. 
\_See  Option.] 

1.  A  right  of  pre-emption  held  limited  to 
the  life  of  the  owner  of  the  property. 
Stoeker  v.  Dean.  vol.  16,  p.  161 

2.  Semble,  that  a  right  of  pre-emption  '*  at 
all  times  thereafter,"  cannot  be  enforced 
after  the  death  of  the  owner  of  the  pro- 
perty.    Jbid. 

3.  A  testator  directed  his  trustees  to  give 
to  J.  B.  the  option  of  purchasing  his 
Lancashire  estates  at  the  price  mentioned 
in  his  conveyance,  but  the  ofi*er  was  to 
be  considered  declined  unless  accepted 
within  a  month  from  the  offer  being  made. 
Held,  that  no  valid  offer  was  made  until 
the  price  had  been  stated  to  il.  ^.  Lord 
Lilford  V.  Powyt  Keek.    (No.  1.) 

vol.  30,  p.  295 

4.  By  partnership  articles  between  A.^  B. 
and  C,  it  was  agreed,  that  upon  the  sale 
by  a  partner  of  his  share  in  a  mining 
concern,  his  co-partners  should  have  a 
right  of  pre-emption.  A,  gave  to  B. 
notice  of  his  intention  to  sell,  after  which 
B.  became  a  lunatic,  and  the  option  not 
having  been  exercised  for  some  time,  A. 
sold  to  C  Held,  that  B.*s  right  of  pre- 
emption was  lost  Rowland*  v.  Evatmi 
Williamt  v.  Howlandt.        vol  30,  p.  302 

5.  A  testator  had  granted  to  the  Plaintiff 
the  right  of  pre-emption  of  an  estate 
which  he  had  previously  devised  to  an 
infant.  The  Plaintiff  exercised  his  option 
after  the  testator's  death  and  filed  his 
bill  against  the  infant  and  executor  for 
specifac  performance.  The  Court  gave 
no  costs  against  the  Defendants.  Hale 
V.  Buthill.  vol.  35,  p.  343 


PREFERENCE  SHARES. 
[See  Sharbbolder.1 
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PRELIMINARY  INQUIRIES. 

L  Bill  by  assignee  of  a  trust  fund  to  obtain 
payment  The  trustees  having  stated 
they  were  ignorant  as  to  the  execution  of 
the  assignment  the  Plaintiff  moved,  under 
the  General  Orders,  for  a  preliminary 
inquiry  as  to  that  fact.  Held,  that  the 
case  was  not  within  the  Order.  Frwt  v. 
Hamilton.  vol.  4,  p.  33 

2.  Preliminary  inquiries  had  been  directed; 
the  sole  Plaintiff  died  before  the  report, 
and  before  decree.  Held,  that  a  Defend- 
ant might  file  a  supplemental  bill  to  have 
the  benefit  of-  these  inquiries.  Ufyokn 
V.  Ufijohru  vol.  4,  p.  246 

3.  Where  the  substantial  equity  of  a  Plain- 
tiff's bill  is  denied  by  the  answer,  the 
Court  will  not,  on  motion,  direct  the  pre- 
liminary inquiries,  under  the  General 
Orders.    Belcher  v.  Whitmore. 

vol.  7,  p.  245 

4.  A  bill  was  filed  to  set  aside  a  voluntary 
settlement,  on  the  ground  of  the  insol- 
vency of  the  settlor;  the  insolvency  being 
denied  by  the  answer,  the  Court  declined 
ordering,  on  motion,  the  preliminary  in- 
quiries as  to  the  parties  interested  under 
the  settlement.    Ibid. 

5.  The  preliminary  accounts  of  the  testator's 
estate,  debts,  &c.  being  directed  upon 
motion,  it  was  ordered  that  the  creditors 
who  should  not  come  in  should  be  ex- 
cluded the  benefit  of  the  order.  Trotter 
V.  Walmetley.  vol.  7,  p.  264 

6.  A  preliminary  inquiry,  under  the  5th 
General  Order  of  May^  1^39,  as  to  who 
was  next  of  kin,  was  refused,  where  the 
Plaintiff  sued  in  his  right  of  next  of  kin ; 
but  it  was  denied  by  the  answer  that  he 
filled  that  character.     Kinthela  v.  Leo. 

vol.  7,  p.  300 

7.  An  order  was  made  directing  preliminary 
inquiries,  and  for  the  production  of  the 
necessary  papers.  Subsequently,  an 
order  was  made  for  an  inspection  of  all 
papers  in  the  Defendant's  possession  at 
his  solicitor's  office.  Held,  that  the 
latter  did  not  supersede  the  former,  and 
that  the  Master  might  still  order  a  pro- 
duction in  the  course  of  the  inquiries 
directed.     Whicker  v.  Hume. 

vol.  9,  p.  418 

PREROGATIVE. 

1.  A.  B.  being  entitled  to  a  fund  in  court, 
died,  and  administration  was  granted  to 
a  person,  as  *<the  natural  and  lawful 
sister"  of  A.  B.  It  appearing  from  the 
proceedings  in  the  cause  that  A.  B.  was 
illegitimate,  the  Court  refused  to  pay 
the  fund  to  the  administratrix,  but  di- 
rected it  to  be  carried  over  to  a  separate 
account,  with  directions  that  it  should 
not  be  paid  out  of  court  without  potice  to 
the  Crown.     Long  v.  Wakeling. 

vol.  I,  p.  400 


2.  The  Crown  might,  before  tlie  abolition 
of  the  Equity  Exchequer,  have  proceeded 
on  the  Equity  side  in  respect  of  a  legal 
right,  and  may  now  proceed  in  the  same 
way  in  Chancery.  The  Attorney-General 
V.  The  Corporation  rf  London. 

vol.  8,  p.  270 

3.  Inalienable  estates  tail  are  withm  the 
7th  section  of  the  Lands  Clauses  Consoli- 
dation Act  (8  &  9  F'ict.  c.  18),  and  may, 
under  that  statute  be  conveyed  by  the 
tenant  in  tail  in  possession;  but  that 
statute  does  not  extend  to  the  Crown, 
for  the  King  not  being  specially  named 
therein,  the  rights  of  the  Crown  are  un- 
affected thereby.  In  re  Cuckfield  Burial 
Board.    Ex  parte  the  Eturl  of  Abergavenny. 

vol.  19,  p.  158 

4.  This  Court  will  enforce,  for  the  benefit 
uf  the  Crown,  a  trust  of  real  estate  created 
in  favour  of  an  alien.  The  devise  being 
valid,  and  there  being  a  cestui  que  trust 
who  can  take,  but  not  hold,  the  Crown 
becomes  entitled  beneficially,  and  not 
the  trustee  or  heir  at  law.  Barrow  v. 
H'adkin.  vol.  24,  p.  1 

PRESENTATION. 
ISee  Advowson,  Patronage.] 

PRESUMPTION. 

[See  Spoliation.] 

1.  Presumption  arising  in  favour  of  defend- 
ants  from  long  lapse  of  time  during  which 
their  title  was  unquestioned.  Attorney- 
General  v.  Fishmongers*  Company. 

voL  2,  p.  588 

2.  A.  B.,  a  widow  entitled  to  a  pension 
durante  viduitate,  cohabited  with  C.  D.  in 
Scotland.  In  regard  to  society,  they  held 
themselves  out  as  man  and  wife ;  but  with 
respect  to  the  pension,  they  acted  as  if 

*  they  were  unmarried,  and  A.  B.  half- 
yearly  made  solemn  declarations  of 
widowhood  for  the  purpose  of  obtaining 
the  pension.  Held,  on  exceptions  to 
the  Master's  report,  that,  on  the  whole, 
he  was  right  in  finding  that  no  valid 
marriage  had  taken  place.  Robertson  v. 
Crawford.  vol.  3,  p.  102 

3.  After  a  long  possession,  the  Court  will 
make  great  presumptions,  including,  in 
some  cases,  even  an  Act  of  Parliament,  in 
order  to  protect  right.  The  Court  will  not, 
however,  adopt  such  presumption,  when 
the  origin  of  the  right  or  possession  is 
ascertained  and  negatives  such  presump- 
tion. Attorney-General  v.  Ewelme  Hos- 
pital.  vol.  7,  p.  366 

4.  In  1846  an  issue  was  directed  to  try 
whether  a  will  dated  in  1825  had  been 
signed  and  published  in  the  presence  of 
three  credible  witnesses.  A.,  B.  and  C, 
and  whether  it  was  attested  by  them.  A. 
was  dead,  and  his  signature  was  proved. 
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B.  denied  having  signed  the  will,  but 
was  disbelieved  by  the  judge  and  jury, 
and  C*,  an  ignorant  man,  proved  his 
attestation,  but  did  not  remember  the 
sfgning  or  publication  by  the  testatrix. 
Th6  jury  found  for  the  will.  The  Court, 
under  the  circumstances,  refused  with 
costs  an  application  for  a  new  trial.  HUeh 
V.  Wells.  vol.  10,  p.  84 

6.'  A  tenant  for  life  of  a  fund  iri  Court  was 
transported  in  1838,  and  had  not  since 
been  heard  of.  Upon  an  application 
made  in  1852  by  the  remmaindermen 
for  payment,  the"  Court  would  only  direct 
l^ayment  of  the  dividends  to  them,  and 
required  an  undertaking  to  replace  the 
amount  out  of  the  capital  if  the  tenant 
for  life  should  be  still  alive.  In  re 
hfilehamU  Trust.  vol.  16,  p.  507^ 

6.  A  legacy  was  given,  conditiotid  on  a 
mahriage  with  the  consent  of  trustees. 
The  marriage  took  place  in  1825,  and 
the  party  entitled  in  default  never  raised 
any  question  as  to  the  consent  having 
been  given  until  1852,  after  the  death  of 
the  trustees  and  of  J.  B.  Held,  that 
everything  was  to  be  presumed  in  favour 
of  the  consent ;  and  though  there  was  no 
distinct  proof  of  consent,  yet  it  was  pre- 
sumed from  the  conduct  of  the  trustees 
subsequent  to  the  marriage.  Re  Adrian 
Birch.  vol.  17,  p.  358 

7.  When  husband  and  wife  perish  by  the 
same  calamity,  and  there  is  no  evidence 
to  the  contrary,  the  law  presumes  no  sur- 
vivorship. Husband  and  wife  were  swept 
into  the  sea  by  the  same  wave  and  were 
never  afterwards  seen.  The  Court,  re- 
jecting all  speculations  and  presumptions 
arising  from  the  relative  strength,  sex, 
&e.  of  the  parties,  Held,  that  there  was 
no  evidence  to  shew  which  was  the  sur- 
vivor, and  that  therefore  they  must  be 
taken  to  have  died  at  the  same  time. 
Underwood  v.  Wing,  vol.  19,  p.  459 

8.  A  female  aged  fifty-six  was  absolutely 
entitled  to  a  fund,  subject  to  the  con- 
tingency of  her  having  children.  Pay- 
ment was  ordered  on  hfer  own  recogni- 
zances.    Lidditn  v.  Ellison. 

vol.  19,  p.  565 

9.  The  Court,  acting  on  the  improbability 
of  a  lady  in  her  fifty-eighth  year  having 
future  issue,  distributed  the  fund.  Ed- 
wards V.  Tuck.  vol.  23,  p.  268 

10.  A  sailoi',  who  left  England  in  1845,  on 
the  Arctic  Expedition  with  Sir  John 
Franklin,  and  who  had  not  been  heard 
of  since  June,  1845,  was  presumed,  in 
1856,  under  particular  circumstances,  to 
have  survived  the  month  of  January,  1850. 
Ommaney  v.  Stiwell.  vol.  28,  p.  328 

11.  There  is  a  presumption  against  persons 
who  keep  back  a  document,  and  Against 
whom  the  evidence  is  to  be  tkken  most 
strongly.  Attorney -General  v.  Dean  and 
Canons  of  Windsor.  vol.  24,  p.  679 


12.  A  deed  of  1559  presutaied,  uader  the 
circumstances,  to  have  been  executed  by 
Queen  Elixtibeth.  Attorney-General  v. 
Dean  and  Canons  of  Windsor,  vol.  24,  p.  679 

IS.  Presumption  of  legitimacy,  under  the 
circumstances,  of  a  person  named  in  a  will 
of  1776  as  the  testator's  son.  Attorney- 
Gefieral  v.  Boueherett.        vol.  25,  p.  116 

14.  In  1586  property  was,  in  consideration 
of  273^,  demised  for  2,000  years  at  a 
small  retit,  and  the  lessor  covenanted,  if 
required  by  the  lessees  within  seven  years, 
to  convey  the  fee  to  the  lessees  without 
further  payment.  In  documents  dated  in 
1664,  1681  and  1690,  the  property  was 
treated  by  the  persons  claiming  under 
the  lessees  as  held  in  fee  simple.  But  in 
documents  dated  in  1715  and  1758,  it 
was  considered  doubtful  whether  it  was 
freehold  or  leasehold,  and  in  1777  and 
1778  it  was  treated  as  leasehold.  Held, 
that  the  presumption  up  to  1715  was, 
that  it  was  fee  simple;  that  such  pre- 
sumption was  not  destroyed  by  the  sub- 
sequent doubts,  and  a  purchaser  in  1859 
of  the  fee  was  held  bound  to  take  the 
title.  Jeffereys  v.  Machu,    vol.  29,  p.  344 

15.  Interest  and  an  annuity  payable  by  a 
brother  to  a  sister  presumed,  after  a  long 
interval,  to  have  been  satisfied,  she  having 
lived  with  and  been  maintained  and 
cldthed  by  her  brother.  Shadbolt  v.  Van- 
derplank.  vol.  29,  p.  405 

16.  J.  R.  T.f2L  young  sailor,  was  last  seen 
in  the  Summer  of  1840  going  to  Ports- 
mouth  to  embark.  His  grandmother  died 
in  March,  1841.  It  was  presumed  that 
he  was  the  survivor.    Re  TindalFs  Trast, 

vol.  30,  p.  151 
17*  A  testator  and  two  of  the  legatees  in 
his  will  perished  in  a  ship,  which  was 
supposed  to  have  foundered.  There 
being  no  evidence  of  survivorship.  H  eld , 
that  the  bequest  failed.  Bamett  v.  Tug- 
well,  vol.  31,  p.  232 
18.  A  sailor  left  his  ship  at  the  end  of  the 
year  1849  or  very  early  in  1850,  and  had 
not  since  been  heard  of.  Held,  that,  if  he 
w;as  shewn  to  have  intended  to  desert,  it 
could  not  be  presumed  that  he  was  dead 
in  May,  1850;  but  that  if  he  intended  to 
return  to  his  ship;  then  the  Court  would 
assume  that  he  had  met  with  an  accident, 
by  which  he  perished  a  very  short  time 
after  leaving  the  vessel  and  before  May, 
1850.     Lakin  v.  Lakin,      vol.  84,  p.  443 

PRINCIPAL  AND  AGENT. 

[See  Fraud,  Solicitor  and  Client, 
Ultra  Vires.] 

1.  Fraudulent  accounts  between  a  principal 
and  factor  opened  from  the  beginning, 
the  Court  holding  that  the  relief  ought 
not  undet  such  circumstances,  to  be  li- 
mited to  a  right  to  surcharge  and  falsify. 
Clarke  v.  Ti^ng,  vol.  9,  p.  284 
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2.  If  a  principal  act  on  a  contract  entered 
into  by  his  agent  beyond  his  authority, 
he  cannot  afterwards  dispute  his  agent's 
authority  to  enter  into  it.  Lord  Jame$ 
Stuart  V.  London  and  North  •  Wetter n  Rail' 
way  Company,  ▼ol.  15y  p.  618 

3.  A  projected  railway  company  entered 
into  a  contract  to  purchase  by  their 
agent.  Held,  that  they  were  bound,  on 
afterwards  obtaining  their  act.    Ibid, 

4.  A,  B.  was  author!^  by  the  Defendant 
to  make  a  proposal  of  sale  of  some  land 
to  the  Plaintiff,  but  to  be  accepted  within 
a  week.  The  Plaintiff  wrote  to  A.  B, 
within  that  time,  accepting  the  offer,  but 
A.  B,  did  not  communicate  the  accept- 
ance to  the  Defendant  until  long  after. 
Held,  that  there  was  a  valid  contract, 
which  was  not  destroyed  by  the  neglect  of 
A.B.to  communicate  the  acceptance  to  the 
Defendant.  Wright  v.  Bigg,  vol  15,  p.  592 

5.  A  decree  made  with  costs  against  a  land 
agent  and  receiver  after  his  discharge, 
for  the  delivery  up  of  all  documents  re- 
lating to  the  estate  and  its  management. 
Lady  Bererford  v.  Driver,    vol.  16,  p.  184 

6.  A  power  to  a  land  agent  to  "manage 
and  superintend  estates,"  authorizes  him, 
on  behalf  of  his  principal,  to  enter  into 
an  agreement  for  the  usual  and  customary 
leases,  according  to  the  nature  and  loca- 
lity of  the  property.     Peert  v.  Sneyd, 

vol.  17,  p.  151 

7.  An  a^ent  employed  to  purchase  cannot 
buy  his  own  goods  for  his  principal, 
neither  can  an  agent,  employed  to  sell, 
purchase  for  himself  his  principal's  goods. 
Principals  may  either  repudiate  such 
transactions  altogether,  or  adopt  and  take 
the  benefit  of  them.     Bentley  v.  Craven, 

vol.  18,  p.  75 

8.  The  same  rule  applies  to  the  case  of 
trustee  and  eeetui  que  trust  and  td  other 
relations,  and  even  though  the  transac- 
tion be  perfectly  bond  fide.    Ibid.' 

9.  If  an  agent,  by  bis  own  conduct,  makes 
it  impossible  to  ascertain  the  amount  of 
profit  realized,  he  will  be  disallowed  the 
commission,  which  otherwise  and  accord- 
ing to  the  contract,  he  would  be  entitled 
to  claim.     Gray  v.  Haig;  Haig  v.  Gray. 

vol.  20,  p.  219 

10.  The  Plaintiffs  appointed  the  Defendant 
their  agent  for  the  sale  of  spirits  at  a 
commission.  The  Defendant  had  made 
profits  by  the  sale  of  the  Plaintiff's  goods 
for  which  he  had  not  given  credit;  he 
had  also  made  profits  by  selling  his  own 
spirits  mixed  with  those  of  his  principals, 
and  he  had  destroyed  books  of  account 
pending  the  litigation.  The  Court  dis- 
allowed him,  in  taking  the  accounts, 
7,000^,  the  amount  of  commission,  which, 
by  the  contract,  he  would  have  been  en- 
titled to  if  his  conduct  had  been  proper. 
Ibid. 

11.  A  charge  made  by  ao  agent  for  the  sale 


of  goods  against  his  principal  for  an 
allowance  in  respect  of  warehouseman's 
salary  disallowed,  no  such  claim  having 
been  made  in  the  accounts  for  fourteen 
years.      Gray  v.  Haig\    Haig  v.  Gray. 

vol.  20,  p.  219 

12.  The  Court  deals  severely  with  any  irre- 
gularities on  the  part  of  an  agent,  and 
requires  him  to  act  strictly  in  all  matters 
relating  to  such  agency,  for  the  benefit 
of  his  principal.     Ibid, 

18.  It  is  imperative  upon  an  agent  to  pre- 
serve correct  accounts  of  all  his  dealings 
and  transactions ;  and  the  loss,  and  still 
more  the  destruction,  of  such  evidence 
by  the  agent,  fiiUs  most  heavily  upon 
himself.     Ibid. 

14.  An  agent  is  bound  to  act  in  the  b(»t 
*  manner  he  can  for  his  principal,  and,  in 

matters  which  are  left  to  an  agent's  dis- 
cretion, he  can  only  act  for  the  benefit 
of  his  principal.    Pariente  v.  Lubbock. 

vol  20,  p.  588 

15.  A  foreign  merchant  directed  bis  cor- 
respondent in  England  to  treat  any  con- 
signment as  his  son's  (who  was  in  England 
and  superintended  the  sales  and  pur- 
chases), and  to  acknowledge  him  owner 
of  the  money,  so  that  he  might  dispose 
thereof  as  if  it  was  his  own  money.  By 
the  direction  of  the  son,  moneys  in  the 
hands  of  the  correspondent,  belonging  to 
the  father,  were  applied  by  him  in  paying 
a  private  debt  of  the  son  to  the  corre- 
spondent. Held  (overruling  the  decision 
of  the  Master),  that  the  transaction  was 
valid.     Ibid. 

16.  A  steward  has  no  general  authority  to 
enter  into  contracts  for  granting  leases 
of  farms  for  a  term  of  years ;  and  there- 
fore, where  a  steward  and  land  agent, 
whose  powers  were  specially  limited, 
had,  in  the  name  of  the  owner,  entered 
into  a  written  agreement  with  a  farmer, 
to  grant  him  a  lease  for  twelve  years,  but 
wimout  communicating  to  him  the  fact 
that  his  power  was  specially  limited :  it 
was  held,  that  the  agreement  did  not  bind 
the  owner.     Collen  v.  Gardner. 

vol.  21,  p.  540 

17.  Where  a  general  authority  is  given  to 
an  agent,  this  implies  a  right  to  do  all 
subordinate  acts  incident  to  and  neces- 
sary for  the  execution  of  that  authority, 
and  if  notice  be  not  given  that  the  autho- 
rity is  specially  limited,  the  principal  is 
bound.     Ibid. 

18.  Observations  as  to  the  necessity  of  an 
agent  preserving  his  vouchers.  Stainton 
V.  Carron  Company.  voL  24,  p.  346 

19.  Distinction  between  the  cases  where 
the  business  of  a  company  is  conducted 
by  a  mere  agent,  and  where  it  is  managed 
by  a  shareholder,  who  is  a  quasi  co-part- 
ner.    Ibid, 

20.  Though  an  agent  cannot  delegate  his 
authority,  yet  there  are  many  acts  which 
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he  mast  necessarily  do  through  the 
agency  of  other  persons,  and  which  are 
▼alid  when  so  done.  Rotnter  v.  The  Tra- 
falgar Life  Auurance  Asneiatien. 

vol.  27,  p.  377 

21.  The  extent  and  nature  of  the  authority 
of  an  agent  may  be  defined  by  writing, 
by  oral  instruction,  or  by  the  course  of 
dealings  between  the  parties.  Pole  v. 
Leask;  Leash  v.  Pole.         vol.  28,  p.  662 

22.  Where  an  express  authority  is  given, 
an  authority  is  implied  combined  with  it, 
to  do  all  acts  which  may  be  necessary 
for  the  purpose  of  effecting  the  object 
for  which  the  express  authority  is  given. 
Ibid. 

23.  A  general  parol  authority  may  be  en- 
larged by  parol,  or  even  an  additional 
authority  superadded  to  it,  by  the  em- 
ployment  of  the  parties,  known  to  and 
acquiesced  by  them.  For  instance,  a 
merchant  may  authorize  a  clerk  to  accept 
or  indorse  bills  of  exchange  for  him  ;  but 
this  will  not,  of  itself,  authorize  his  pay- 
ing or  receiving  money  due  on  such  bills. 
But  if,  in  the  course  of  his  employment, 
the  clerk  has,  with  the  knowledge  of  the 
merchant,  been  allowed  to  do  so,  this 
will  constitute  a  sufficient  authority  for 
that  purpose,  and  will  discharge  the 
hoMers  or  the  bills.    Ibid. 

2K  An  agent,  employed  to  negotiate  and 
conclude  contracts,  is  not  thereby  autho- 
rized to  pay  or  receive  money  which  be- 
comes due  under  such  contracts,  but  the 
course  of  employment  may  justify  the 
agent  in  so  paying  or  receiving  the 
money,  if  known  to  the  principal  and  not 
objected  to  by  him.     Ibid, 

25.  The  Plaintiffs,  Messrs.  P.,  authorized 
L.,  a  fruit  and  colonial  broker,  to  pur- 
chase and  sell  goods  for  them  upon  in- 
structions to  be  given  by  i4.,  their  agent 
The  Plaintiffs  insisted  that  the  authority 
to  A.  was  limited  to  one  article,  namely, 
currants,  but  L.  insisted  that  the  authority 
was  general.  The  authority  being  by 
parol  only,  and  there  being  a  conflict  of 
evidence,  the  Court,  from  the  practice 
and  conduct  of  the  parties,  came  to  the 
conclusion,  that  the  authority  of  A.,  was 
general;  that  it  extended  to  all  such 
articles  as  the  broker  was  in  the  habit  of 
dealing  in,  and  that  it  authorized  A.  to 
settle  accounts  with  the  broker  and  re- 
ceive the  balance  due  in  respect  of  the 
transactions.     Ibid. 

26.  /f  M  a  contractor  for  works  on  a  railway, 
employed  B.,  as  his  agent,  to  get  a  sub- 
contractor to  do  a  portion  of  the  works. 
ti.  as  agent  accordingly  entered  into  a 
contract  with  C.  An  allowance  of  51. 
per  cent,  was  made  by  C.  to  B.  After 
the  work  had  been  finished,  A.  filed  a 
bill  against  B.  and  C.  to  recover  back  the 
commission.  Held,  that  the  bill  could 
not  be  sustained  as  against  C,  and  it  was 


also  dismissed  against  B*  without  costs, 
on  the  ground  that  such  an  allowance 
was  usual,  and  that  the  Plaintiff  was 
proved  to  have  acted  on  it,  and  must  have 
known  what  had  occurred.  Holden  v. 
H^ebber,  vol.29,  p.  117 

27*  An  agent,  who  managed  the  money 
matters  and  investments  of  his  principal, 
rendered  accounts  charging  interest  on 
the  mortgages  as  received,  and  repre- 
senting that  there  were  no  arrears.  He 
also  paid  over  the  balances  appearing 
due  on  such  accounts.  Held,  that  the 
agent  could  not,  on  the  death  of  the 
principal,  charge  his  estate  with  the  in- 
terest, on  the  plea  that  it  had  not  been 
actually  received  from  the  mortgagors, 
but  had  been  advanced  by  the  agent  to 
the  principal  for  his  accommodation.  He 
was,  however,  allowed  to  use  the  name 
of  the  representatives  of  the  principal 
to  recover  what  might  be  due  from  the 
mortgagors  on  giving  an  indemnity. 
Owetu  V.  Kirby.  vol.  30,  p.  81 

28.  The  bare  relation  of  principal  and  agent 
does  not  entitle  the  principal  to  come 
into  equity  for  an  account,  if  the  matter 
can  be  fairly  tried  at  law.  Barry  v. 
Stevens.  vol.  31,  p.  258 

29.  A  bill  to  set  aside  a  purchase  of  pro- 
perty by  an  agent  dismissed  with  costs. 
It  being  proved  that  the  Plaintiff  had 
distinct  notice,  at  the  time,  that  the  agent 
was  one  of  the  beneficial  purchasers,  and 
the  vendor  not  having  instituted  a  suit 
for  six  years.     Wentworth  v.  Lloyd, 

vol.  82,  p.  467 

80.  On  questions  as  to  the  extent  of  the 
authority  of  an  agent,  the  same  rules  of 
law  and  equity  apply  to  boards  and 
public  companies  as  individuals.  Thorn 
V.  The  Commissioners  of  H,  M.  Works  and 
Public  Buildings.  vol.  82,  p.  490 

31.  Sale  by  a  retired  solicitor  to  his  agent 
of  property  at  a  distance,  which  had  been 
proposed  and  pressed  by  the  vendor  and 
completed  without  any  compulsion  or 
fraud,  set  aside,  it  appearing  to  the  Court, 
that  the  consideration  (a  life  annuity) 
was  inadequate,  that  the  vendor,  who  had 
not  seen  the  property  for  twenty  years, 
was  ignorant  of  its  value,  and  that  the 
vendor  was  known  to  be  in  a  precarious 
state  of  health.     Dally  v.  Wonham, 

vol.  SS,  p.  154 


PRINCIPAL  AND  SURETY. 

[See  Surety.] 


PRIORITY. 

[See  Order  op  Assets,  Priority  or 
Charges.] 
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•  PRIORiTY  OF  CHARGES. 

[See  Administration,  Exoneration, 
Judgment,Merqer  opCharge,  Mort- 
OAGB,  Mortgage  (Further  Advan- 
ces), Notice,  Registration  Act, 
Stop  Order.] 

1.  A  party  entitled  to  an  estate,  subject  to 
terms  vested  in  trustees  for  securing  a 
jointure  and  portions,  mortgaged  it ;  but 
retained  tbe  title-deeds  in  his  posses- 
si('n.  Held,  that  this  omission,  on  the 
part  of  the  mortgagee,  was  not  sufficient 
to  postpone  him,  in  favour  of  a  subse- 
quent purchaser  for  valuable  considera- 
tion.   Farrow  v.  Ree».  vol.  4,  p.  18 

2.  A,B.  was  entitled  to  a  legacy,  which 
was  charged  on  real  estates  devised  to 

C.  D.  A.  B,  by  a  deed  to  which  C.  D, 
was  a  party,  and  which  recited  that  it 
had  been  agreed  that  the  legacy  should 
remain  on  the  security  of  the  estate,  as- 
signed it  to  E.F.  A,B,,  without  the 
concurrence  of  E,  F,,  afterwards  released 
the  charge  upon  the  estate,  and  A.  B. 
and  C.  D.  together  afterwards  mortgaged 
the  estates,  first  to  Lord  C,  and  after- 
wards to  the  Plaintiff,  a  judgment  credi- 
tor, who  released  his  judgment*  Held, 
that  the  Plaintiff  had  priority  over  E,  F, 
Greenwood  v.  Churchill.        vol.  6,  p.  814 

3.  In  1829  A.  was  admitted  to  a  copyhold, 
and  in  1832  he  deposited  the  copy  of  his 
admission  with  B.  as  a  security.  In 
1837  A,*s  heir,  after  admission,  attempted 
to  sell  the  property  without  effect  C. 
acted  therein  as  his  attorney,  and  D.  as 
the  clerk  of  C.  On  the  20th  of  /u/y, 
1837,  AJs  heir  mortgaged  the  property 
to  C.  by  deposit  of  his  own  admission. 
In  this  transaction  D,  acted  as  the  agent 
and  clerk  of  C,  and  as  the  agent  of  the 
heir.    It  appeared  that  in  Ntnember,  1 835, 

D.  had  notice  of  B.'s  incumbrance,  and 
that  on  the  19th  of  July,  1837,  D.  knew 
that  the  produce  of  the  sale  was  to  be 
anpHed  in  discharge  of  B.'s  demand. 
Held,  that  the  knowledge  which  D.  pos- 
sessed in  November,  1835,  could  not  be 
imputed  to  C.  in  1837.  Secondly,  that 
D.'B  knowledge  in  July,  1837,  that  the 
proceeds  of  the  sale  were  to  be  applied 
in  discharge  of  B.'s  demand,  did  not 
clearly  shew  that  even  he,  at  that  time, 
recollected  or  knew  that  which  he  had 
known  in  November^  1835;  and,  thirdly, 
temble,  that  C.  who  knew  that  the  party 
from  whom  he  took  it  had  been  admitted 
only  as  heir,  and  that  the  ancestor  had 
been  admitted  under  copy  of  Court  Roll, 
dated  in  1829,  must  be  deemed  that  the 
ancestor,  having  the  copy  of  Court  Roll, 
might  have  created  an  equitable  mort- 
gage by  deposit,  and  consequently  that 
C.  ought  to  have  required  its  production 
before  he  advanced  his  money.  Tylee  v. 
H'ebb,  vol.  6,  p.  552 


I 


4.  A,  executed  a  mortgage  to  B.  for  1,000/. 
This  was  not  acted  on,  but  A,  afterwards 
executed  another  mortgage  for  2,000^  to 
B.  The  solicitor  employed  retained  the 
first  deed,  and  afterwards  fraudulently 
induced  B,,  without  consideration,  to 
sign  a  memorandum,  undertaking  to 
transfer  the  first  mortgage  to  d,  and  he 
executed  such  transfer.  C.  on  the  faith 
of  B/s  acts,  advanced  ),000/.,  which  was 
received  by  the  solicitor  and  misapplied. 
Held,  that  B,  must  be  postponed  to  C. 
Hioms  V.  Holtom.  vol.  16,  p.  259 

5.  To  postpone  a  first  mortgagee  on  the 
ground  of  his  leaving  the  title-deeds  in 
the  hands  of  the  mortgagor,  there  must 
be  a  distinct,  voluntary  and  unjustifiable 
concurrence,  on  the  part  of  the  mort- 
gagee, in  the  mortgagor's  retaining  them. 
Finch  V.  Shaw!  Colyer  v.  Finch. 

vol.  19,  p.  500 

6.  Parts  of  lands  charged  with  debts  and 
legacies  were  mortgaged  by  the  devisee, 
who  was  also  one  of  two  executors.  He 
afterwards  sold  that  part,  ostensibly  to 
pay  the  legacies,  and  he  and  the  co- 
executor  conveyeid  it  to  the  purchaser. 
Held,  that,  as  between  the  devisee  and 
mortgagee,  the  latter  had  an  ecjuity  to 
throw  the  legacies  on  the  portion  not 
mortgaged,  and  that,  as  between  the 
mortgagee  and  purchaser,  the  latter  not 
having  obtained  the  legal  estate,  was 
subject  to  the  same  equity  as  his  vendor. 
Ibid. 

7.  By  the  same  will  were  given  a  rent- 
charge  for  life  to  A.  B.,  a  rent- charge  to 
the  tenant  in  tail  during  his  minority, 
and  a  power  to  the  tenant  for  life  for 
jointure.  The  power  was  exercised,  and 
the  jointure  was  secured  by  a  term  and 
powers  of  distress  and  entry.  Held, 
upon  a  deficiency  of  income,  that  the 
three  charges  were  payable  pari  pattu. 
Coore  V.  Todd.  vol.  23,  p.  92 

8.  A  sum  was  due  from  the  Plaintiffs  to  a 
contractor,  which  he  had  mortgaged  suc- 
cessively to  A.  B.,  C.  D.  and  others. 
By  arrangement  between  the  mortgagees, 
the  fund  was  assigned  to  CD.,  upon 
trust  to  distribute  it  amongst  them. 
At  the  date  of  the  assignment,  C.  D.  had 
a  charge  on  A,  B.*b  mortgage,  but  which 
was  not  noticed  in  the  assignment  A.  B. 
afterwards  assigned  his  mortgage  to  £.  F., 
who  had  no  notice  of  C.  D.'s  charge  on 
it  Held,  that  C.  D.  was  to  be  postponed 
to  E.  F.  in  consequence  of  K.  F.'s  neglect 
to  have  his  claim  noticed  in  the  trust 
deed.  The  Commistionert  of  her  Mo- 
jetty^  s  Workt  and  Public  Buildings,  and 

The    Baitereea    Park    Commiseioner*    v. 
Harby.  vol.  23,  p.  508 

9.  Sir  Cr.  B.,  being  tenant  for  life  in  poi- 
session,  and  also  absolutely  entitled  in 
remainder,  after  the  death  of  his  mother, 
to  a  sum  of  9,560/.,  which  was  the  first 
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charge  on  the  estate,  granted  ftn  annuity 
secured  on  his  life  estate,  and  by  the 
grant  he  covenanted  against  all  charges 
whatever.  After  the  death  of  his  mother, 
HeM,  as  against  Sir  O.  6.,  that  the  an- 
nuity had  priority  over  the  interest  of 
the  9,560/.,  but  that  it  was  not  a  charge 
on  the  corpus  of  that  fund  for  interest 
paid  on  it  after  the  death  of  his  mother 
to  the  detriment  of  the  annuitant :  held, 
also,  that  the  same  equity  afTected  both 
a  purchaser  from  Sir  George  with  notice 
of  the  annuity  and  also  volunteer  under 
such  purchaser.     Knight  v.  Bowyer, 

vol.  23,  p.  609 

10.  To  constitute  a  good  equitable  mort- 
gage it  is  not  necessary  that  the  deeds 
deposited  should  shew  a  good  title  in  the 
depositor.     Roberts  v.  Cro/t, 

vol.  24,  p.  223 

11.  A  solicitor  made  an  equitable  deposit 
of  the  title-deeds  of  his  estate  to  a  client, 
omitting  the  conveyance  to  himself. 
He  afterwards  deposited  the  latter,  as  a 
security,  with  his  bankers.  Held,  that 
the  client  had  priority  over  the  bankers. 
Ibid. 

12.  Where  a  contest  existed  between  equi- 
table mortgagees  as  to  priority,  and  a 
question  arose  whether  the  one  who  had 
the  title-deeds  would  be  bound  to  give 
them  up,  the  difficulty  was  removed  by 
ordering  a  sale,  and  all  parties  to  concur 
therein,  reserving  the  rights  of  the  par- 
ties as  against  the  purchase- money. 
Langstaff  v.  Nicholson.        vol.  25,  p.  160 

13.  A  first  mortgagee  allowed  the  title- 
deeds  to  remain  in  the  possession  of  the 
mortgagor  to  enable  him  to  give  another 
limited  security.  The  mortgagor  then 
made  several  mortgages  beyond  the  one 
contemplated,  these  mortgagees  having 
no  notice  of  the  first  mortgage.  Held, 
that  the  first  mortgagee  must  be  post- 
poned to  them,  and  that  notice  of  the  first 
charge  ought  to  have  been  indorsed  on 
the  purchase  deed.  Perry  Herrick  v. 
Attwood,  vol.  25,  p.  205 

14.  Mortgagee  by  demise  postponed  for  al- 
lowing the  mortgagor  to  retain  the  title- 
deeds.    Ibid, 

15.  In  1829  H.  de  C.  secured  an  annuity 
on  trust  funds,  and  in  1841  he,  for  valu- 
able consideration,  assigned  his  interest 
in  the  same  funds  in  trust  to  raise  1,100/., 
and  redeem  the  annuity,  and  hold  the 
residue  on  trusts  for  his  family.  The 
trustees  accordingly  raised  the  1,100/.  by 
mortgage  and  redeemed  the  annuity,  and 
the  trust  funds  were  assigned  to  the  mort- 
gagee,  but  no  transfer  was  made  of  the 
'annuity.  The  mortgage  deed  stated  the 
consideration  to  have  been  "  for  the  re- 
purchase and  extinction  of  the  annuity." 
The  annuity  had  originally  priority  over 
certain  claimants,  but  the  deed  of  1841 
had  not.     Held,  that  to  the  extent  of  the 


moneys  pfiid  for  the  repurchase  of  the 
annuity,  the  mortgagees  had  priority 
over  those  claimants.    Irby  y.  Irby, 

vol.  25,  p.  682 

16.  /^.mortgaged  property  to  B.,  and  he 
'  delivered  to  him  a  parcel  of  deeds,  falsely 

representing  them  to  be  the  title-deeds 
of  the  property.  B.  never  examined  the 
parcel,  and  /^.afterwards  sold  and  con- 
veyed the  property  to  C,  and  delivered 
over  to  him  the  title-deeds,  which  he  had 
thus  fraudulently  retained.  Held,  that 
the  negligence  of  B.,  in  not  examining 
the  parcel,  and  thus  enabling  A.,  by  re- 
taining tlie  deeds  to  defraud  C,  was  not 
a  sufficient  ground  for  postponing  B.  to 
C.     Hunty.Elmes,    (No.  2.) 

vol.  28,  p.  631 

17.  One  of  the  residuary  legatees  mort- 
gaged his  share,  after  which,  a  debt  of 
the  legatee  for  irhich  the  testator  was 
surety  was  paid  out  of  his  estate.  Held, 
that  the  lien  of  the  executors  had  priority 
over  the  mortgage.  '  fVillet  v.  Grsenhill. 
(No.  1.)  vol.  29,  p.  376 

18.  The  wife  of  Ai  was  entitled  for  her 
separate  use  to  a  share  in  a  reversionary 
fund  vested  in  ^.  and  three  other  trus- 
tees. A.  and  his  wife  mortgaged  it  first 
to  B.,  who  gave  formal  notice  to  A.  alone 
as  trustee.  They  mortgaged  it  secondly 
to  7*.,  who  gave  no  notice,  and  thirdly  to 
5.,  who  gave  notice  to  all  the  trustees. 
Held  (on  that  assumption),  that  B.*s 
mortgage  was  the  first  incumbrance,  S. 
the  second,  and  T,  the  last.  But  T, 
having  afterwards  proved  that  he  had 
given  notice  to  the  solicitor  of  the  trus- 
tees, who  said  he  believed  he  had  com- 
municated it  to  them :  Held  (on  that  as- 
sumption), that  the  several  mortgages 
ranked  in  priority  according  to  their 
respective  dates.  fVilles  v.  Greenhili, 
(No.  2.)  vol.  29,  p.  387 

19.  A,  granted  B.  a  lease,  in  which,  by 
error,  the  rental  was  stated  to  be  130/. 
instead  of  230/.  B.  mortgaged  it  to  C. 
without  notice  of  the  mistake,  and  D. 
afterwards  paid  off  C,  but  the  lease  was 
re-assigned  to  B.  and  not  to  D.  Held, 
that  i).*s  claim  in  respect  of  the  mort- 
gage and  sums  advanced  by  him  without 
notice  had  priority  over  A.'b  equity  to 
reform  the  lease.     Garrard  v.  PrankeU 

vol.  30,  p.  445 

20.  The  Plaintiffs  sold  and  conveyed  a  plot 
of  land  to  the  trustees  of  a  building  so- 
ciety. Though  the  conveyance  contained 
a  receipt  for  the  whole  purchase 'money, 
a  part  only  was  paid,  and  the  vendors 
retained  the  conveyance  as  an  equitable 
security  for  the  remainder.  The  land 
was  divided  into  lots  and  sold,  and  con- 
veyed by  the  trustees  to  the  allottees, 
who  resold  them  to  other  persons  without 
notice  of  the  Plaintifi'*8  lien,  but  who 
neglected  to  require  the  production  of 
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vol.  33,  p.  68« 
2f .  A  first  mortgagee  purchaaed  the  equity 
oF  redemption,  whieli  *as  conveyed  to 
him.  Held,  under  the  cireumttaneea, 
that  Ihe  Hcond  mortgagee  had  not  thereby 
obtained  priority  over  the  finL  Heyden 
1.  KirkpaMck.  tot.  34,  p.  S4£ 

36.  A.  B.,  Id  whom  a  leaie  was  veated,  de- 
posited it  nilh  his  bankera  hy  way  of 
equitable  mortgage.  The  bnnketa  aTler- 
wards  received  notice  (aa  the  hcl  wai) 
that  if.  B.  was  ■  mere  truitee  of  the 
iMaehold,  but  tbey  subsequently  ob- 
tained from  him  a  formal  mortgage  of 
the  legal  ettale.    Held,  that  the  ailuii 

SH  Inuli  had  priority  over  the  bankers, 
aj/jjev.  tPKetHMH.  vol.  3S,p.17T 
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PRIVITY  OF  CONTRACT. 

1  In  proceedings  to  recover  an  estate,  A. 
became  greatly  indebted  to  hii  solicitor. 

A  and  his  brother  B.,  by  which  A. 
agreed   to  relinquish  Ilia  interest  in  the 

ak  ng  to 
w    h     nl,. 

b  ng  no  party  to  the  agreement,  could 
notenforceit.  Man  t.  Banirigge  i  Bain- 
br  gge  y.  Mom.  tdI.  18,  p.  +78 

2  A  m  Ikman,  carrying  on  buiineaa  ia 
three  places,  took  the  Defendant  into  hia 
sen  ce.  The  Defendant  engaged,  ■■  re- 
garded the  milkman,  his  assignem  aiid 
successors,  not  to  carry  an  a  aimilar  trade 
R  h  certain  limita.  A.  sold  hi>  branch 
huBinessatDneoflhe^thieeplaces  to  the 
Plaintiff,  who  retained  the  Defendant  in 
hia  aerrice.  Held,  that  the  Plaintiff,  as 
iBiignee  and  succesaor  of  part  of  the 
buiin^Bi,  was  entitled  to  the  benefit  of 
the  Defeodanl'i  contract.  Btntftll  v. 
Innit.  vol.  24,  p.  307 

3.  A  collector  of  parish  ratea,  appointed  1^ 
one  set  of  overseers,  held  accountable  to 
their  successors  in  office  for  moneys  re- 
ceived prior  to  the  appointment  of  the 
latter.  An  account  was  directed  against 
the  collector,  not  disturbing  sccounts 
■eitledwiih  the  predeceasors,  with  liberty 
to  surcharge,  and  the  Defendant,  «bo  re- 
aisted  the  account,  was  ordered  to  pay 
the  costs  to  the  hearing.  StUar  v.  Grlffim. 
vol.  3-2,  p.  642 

PROBATE. 
[Sit  Pathent  out  of  Coubt,  Will.] 

PROCESS. 

(AeABICONDINO  DBFENDaNT,  SBEBIFF.] 

1.  The  rame  person  who  has  caused  another 
to  he  illegally  arrested  and  detained,  can- 

whiltt  in  custody.    Biaikim  v.  Hall. 

vol,  I,  p.  73 

2.  A  Defendant  having  been  committed  to 
(he  Flat  for  not  answering,  was  di«; 
charged  with  coats,  in  consequence  of 
having  been  turned  over  to  Ibe  PUtt, 
after  the  expintion  of  the  time  limited 
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to  the  Plaintiff,  for  bringing  him  to  the 
bar  of  the  Court.     Cfreening  ▼.  Greening. 

vol.  1,  p.  121 

3.  It  is  irregular  to  serre  a  writ  qfezeeution, 
commanding  payment  of  money,  after  the 
expiration  of  the  time  appointed  for  pay- 
ment in  the  order  upon  which  the  writ  is 
founded.    Ik^ld  v.  Elwes, 

▼ol.  1,  p.  269 

4.  The  Plaintiff,  arrested  under  an  attach- 
ment sued  out  by  the  Defendant,  which 
was  afterwards  set  aside  for  irregularity, 
brought  an  action  for  false  imprisonment 
against  Defendant.  The  Court  restrained 
the  action  and  referred  it  to  the  Master 
to  settle  a  proper  compensation.  Bick~ 
nell  V.  Stafford.  ToL  I,  p.  368 

5.  A  Defendant  was  taken  under  an  attach- 
ment for  not  answering,  and  not  having 
been  brought  to  the  bar  within  the  prefer 
time,  was  discharged.  The  Court  directed, 
that  unless  he  answered  within  a  fortnight 
a  new  attachment  should  issue  against 
him.    Rabey  v.  WhUewwd, 

Yol.  5,  p.  899 

6.  Attachment  discharged  with  costs,  on 
the  ground  of  the  order  upon  which  it 
was  founded  having  inaccurately  stated 
the  consequences  of  a  non>  performance. 
mmd€  V.  Blake,  vol.  5,  p.  431 

7.  In  case  of  default  bv  a  paty  in  pro- 
ducing deeds  in  the  Master's  office  pur- 
suant to  a  decree,  in  which  case  the-  Ser- 
jeant-at-Arms goes  upon  a  disobedience 
of  the  four-day  order.  Hobean  v.  Sher- 
wood,  vol.  6,  p.  63 

8.  Proceeding,  where  there  was  ground  for 
believing,  that  the  return  of  the  Serjeant- 
at-  Arms  of  languidue  was  untrue.  Bacon 
▼.  Bamett,  vol.  7,  p.  46 

9.  A  prudent  solicitor  never  takes  an  order 
for  time  to  answer,  on  the  condition  of  a 
Serjeant-at-Arms,  in  the  terms  of  the 
2 1  St  Order  of  Decemhevt  1883.  Holmei 
V.  Baddelejf.  vol.  7,  p.  69 

10.  Upon  a  taxation,  not  in  a  cause,  a  sum 
was  found  due  to  a  solicitor  from  his 
client.  Held,  that  to  compel  payment, 
proceedings  must  be  had  under  the  old 
practice,  and  not  under  the  Uth  Order 
otjiugntt,  1841.    lure  Lonell. 

vol.  9,  p  332 

11.  The  Master  of  the  Rolls  has  no  autho- 
rity to  inquire  whether  the  keeper  of  the 
Queen's  prison  obeys  the  regulations 
established  for  the  government  of  his 
prison,  or  give  directions  as  to  the  mode 
of  treating -the  prisoner  committed  to  his 
custody  for  contempt.    Oldfield  v.  Cobbett, 

vol.  11,  p.  258 

12.  Attachment  for  want  of  answer  ordered, 
ez  parte,  against  a  married  woman,  who 
bad  appeared  and  was  at  liberty  to  answer 
separate  firom  her  husband.  Taylor  v. 
Taylor,  vol  12,  p.  271 

13.  A  Defendant  who  had  absconded  "  to 
avoid  service  of  any  legal  process,"  Held 

VOL.  xxxvi — 8. 


to  be  within  the  31st  Order  o(May,  1846, 
and  service  of  process  by  notice  in  the 
Londom  Gazette  was  directed.  Barton  v. 
Wkiteombe.  vol.  16,  p.  2(ili 

14.  A  sequestration  having  been  only  par- 
tially successful,  a  motion  was  made  to 
revive  an  attachment.  Held,  that  the 
order  could  not  be  made  e*  parte,  Knott 
V.  Cottee,  vol.  19,  p.  470 

15.  The  sheriff  having  taken  bail  upon  an 
attachment,  in  a  case  not  bailable,  the 
Court  directed  a  messenger  to  go.  Cow- 
dray  v.  CroM.  vol.  24,  p.  445 


PRO  CONFESSO. 

1.  Where  an  issue  is  directed  by  the  Court, 
and  the  Plaintiff  makes  default  in  going 
to  trial,  it  will  be  taken  pro  cot^feeeo 
against  him,  unless  reasonable  cause  for 
the  neglect  be  shewn.  A  negotiation  for 
a  compromise  held,  in  such  a  case,  to  be 
a  reasonable  cause.    Jokneton  v.  Todd, 

vol.  3,  p.  218 

2.  Under  the  1  Will  4,  c  36,  a  decree, 
even  when  there  is  but  one  Defendant, 
cannot  be  taken  pro  eorfetto  on  motion. 
Colline  v.  Collyer,  vol.  3,  p.  600 

3.  Where  a  bill  is  taken  pro  eonfeeso,  the 
Plaintiff  is  not  entitled  to  such  decree  as 
he  can  abide  by,  but  to  such  decree  only 
as  he  is  entitled  to  on  the  record.  Stttnley 
V.  Bond.  vol.  6,  p.  421 

4.  Course  of  proceedings  to  take  a  bill  pro 
co^feuo  after  appearance.    Ibid, 

vol.  7,  p.  386 
(See  Brown  v.  Home,      vol.  8,  p.  607) 

5.  it  is  an  established  rule,  that  where  an 
issue  is  directed  to  be  tried  at  a  certain 
time,  and,  by  the  default  of  one  party, 
unexplained,  the  trial  is  not  then  had, 
an  order  will  be  made  to  take  the  issue 
pro  ewnfeuo.  But  under  particular  cir- 
cumstances, the  rule  will  not  be  applied, 
as  where  material  witnesses  were  unable 
to  attend  at  the  trial.  Hargraoe  v.  Har- 
grove, vol.  8,  p.  289 

6.  Whether,  pending  a  reference  as  to  the 
poverty  of  the  Defendant,  time  runs 
against  the  Plaintiff  for  taking  the  bill 
pro  eorfiieo,  Semble  not.  Pottt  v.  fFAtl- 
more*  vol.  8,  p.  317 

7.  A  bill  was  taken  pro  eo^feteo,  and  was 
served,  but  the  Defendant  could  not  after- 
wards be  found.  Libertv  was  given  to 
the  Plaintiff  to  issue  and  execute  such 
process  of  contempt  as  he  might  be  ad- 
vised, to  compel  the  performance  of  the 
decree.    Brown  v.  Home,    voL  10,  p.  400 

8.  To  take  a  bill  pro  ewnfeuot  it  must  be 
shewn  by  the  evidence  of  the  officer  that 
he  has  used  due  diligence  to  execute  the 
writ  of  contempt     Yearsley  v.  Budgett, 

vol.  11,  p.  144 

9.  Motion  to  dispense  with  service  on  a 
Defendant  who  had  never  appeared,  pf  a 
copy  of  a  decree  taken  pro  corfeeso,  and 
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of  all  other  proceedings  in  the  suit,  re- 
fused.    Vaughan  ▼.  Roger  a, 

▼ol.  H,  p.  165 

10.  A  bill  was,  in  the  presence  of  and  ad- 
versely to  the  ceituit  que  truit,  taken  pro 
confeuo  against  a  trustee  living  abroad. 
The  Court  dispensed  with  service  of  the 
decree  on  him.    Benbow  v.  Davies. 

vol.  12,  p.  421 

11.  Where  the  preliminary  order  for  taking 
a  bill  pro  coitfetio  has  been  made,  the  De- 
fendant cannot  be  heard  at  the  hearing 
unless  he  waives  all  objections.  Greaves 
V.  Greavei.  vol.  12,  p,  422 

12.  The  Court  has  a  large  discretion  as  to 
ordering  a  bill  to  be  taken  pro  confeuo ; 
and  -where  a  Defendant  had  always  been 
resident  abroad  the  Court  refused  to 
make  the  order,  he  not  having  absconded, 
and  there  appearing  to  be  no  refusal  to 
obey  the  order  of  the  Court.  Zulueta  y. 
Vinent,  vol.  15,  p.  272 

IS.  Service  on  the  Defendant  of  an  order 
limiting  the  time  within  which  he  might 
apply  to  set  aside  a  decree  pro  cot\fessot 
held  a  sufficient  notice,  and  no  applica- 
tion being  made  by  him,  the  decree  was 
thereupon  made  absolute.  Trilley  v. 
Kerfe,  vol.  16,  p.  8S 

14.  The  Plaintiff  should  proceed  with  the 
greatest  care  in  pro  eonfeseo  cases,  and 
bring  the  case  strictly  within  the  General 
Orders.    Buitler  v.  Mathewt, 

vol.  19,  p.  549 

15.  Bill  taken  pro  eo^feuo  for  want  of 
answer  against  an  absconding  Defendant, 
though  no  interrogatories  had  been  de- 
livered.   Ibid. 

16.  Where  a  Defendant  is  abroad,  it  is  not 
necessary  to  issue  an  attachment  previous 
to  taking  the  bill  pro  eoitfetio.    Ibid, 

17.  A  Plaintiff  advertised  that  he  would 
move  to  take  a  bill  pro  confeuo  at  the  end 
•f  six  weeks.  The  notice  was  advertised 
once  in  every  one  of  the  first  four  weeks, 
but  not  in  the  two  last  Held,  that  this 
was  a  sufficient  compliance  with  the 
exigency  of  the  General  Orders.  Millar 
V.  Elwin,  vol.  25,  p.  674 

18.  A  decree  for  foreclosure  was  made 
against  a  cettui  que  trusty  and  the  bill 
was  taken  pro  eontfetto  against  his  trustees. 
The  decree  was  served  on  the  trustee,  but 
without  the  necessary  notice.  After  the 
expiration  of  three  years,  the  Court  dis- 
pensed with  service  of  the  decree  on  the 
trustee  altogether,  and  made  it  absolute 
against  him.     Thurgood  v.  Cane* 

vol.  32,  p.  156 

19.  Where  an  appearance  has  been  entered 
for  a  Defendant  who  has  absconded  to 
avoid  service,  the  bill  may  be  taken  pro 
corifeeto  against  him,  without  delivering 
to  him  the  interrogatories  which  have 
been  filed.    Jnikong  v.  Cowper. 

vol.  84,  p.  77 


PRODUCTION  OF  DOCUMENTS. 

[See  Discovert,  Production  (Privi- 
lege), Production  (Third  Parties' 
Interest).] 

L  The  Court  will  not,  at  the  instance  of  a 
Defendant,  order  the  Plaintiff  to  produce 
documents,  admitted  to  be  in  his  posses- 
sion and  to  relate  to  the  matters  in  ques- 
tion, for  the  inspection  of  the  Defendant. 
Where,  however,  the  Plaintiff  called 
upon  the  Defendant  to  inspect  a  docu- 
ment in  his,  the  Plaintifi^s,  possession, 
and  to  explain  several  errors  in  his  ac- 
counts therein  alluded  to,  and  submitted 
to  produce  the  same,  the  Court  ordered 
that  the  Defendant  should  have  one 
month's  time  to  answer,  from  the  time 
of  the  Plaintifi^s  depositing  the  account 
with  his  clerk  in  court  for  the  Defend- 
ant's inspection.    Shepherd  v.  Morrie. 

vol.  1,  p.  175 

2.  Whether  a  Plaintiff  can  deposit  a  docu  • 
ment  with  his  clerk  in  court,  and  com- 
pel the  Defendant  to  inspect  it  before 
answering,  quare.    Ibid. 

8.  Where  on  a  motion  for  the  production 
of  papers  admitted  to  be  in  the  Defend- 
ant's possession,  the  right  to  their  pro- 
duction depends  on  documents  stated  in 
the  bill,  but  which  are  neither  admitted  nor 
denied  by  the  answer,  the  Plaintiff  is  at 
liberty  to  verify  such  documents  by  affi- 
davit.    Addie  v.  Campbell,   vol.  1,  p.  258 

4.  By  articles  of  partnership,  in  case  of  the 
death  of  a  partner  the  survivor  was  to 
pay  the  amount  of  his  capital  according 
to  the  last  half-yearly  rest,  and  to  take 
the  stock,  &c.  After  the  death  of  one,  a 
different  arrangement  war  entered  into 
between  his  executors  (one  of  whom  was 
the  surviving  partner)  and  his  widow, 
who  was  beneficially  interested  under  the 
will,  by  which  the  surviving  partner  was 
to  take  the  stock  at  a  valuation,  and  get 
in  the  credits,  and  pay  the  joint  debts, 
and  out  of  the  share  of  the  deceased  part- 
ner  in  the  surplus,  to  pay  his  separate 
debts  and  the  widow's  legacy.  The 
widow  by  this  bill  sought  to  set  aside 
this  arrangement  for  fraud,  and  to  have 
an  account  of  the  partnership  transac- 
tions, and  of  the  profits  subsequent  to 
her  husband's  death.  Held,  that  the 
Plaintiff  was  entitled  to  the  production 
of  the  accounts  of  the  business,  as  car- 
ried on  after  the  testator's  death.  Hue 
V.  Richarde.  vol.  2,  p.  805 

5.  An  admission  of  a  Defendant  in  his  an- 
swer entitled  the  Plaintiff  to  an  order  for 
production ;  but  liberty  was  given  to  the 
Defendant  to  relieve  himself,  if  possible, 
by  aflidavit,  from  the  effects  of  this  ad- 
mission,   itorriee  v.  Swaby, 

vol.  2,  p.  500 

6.  A  Defendant,  who  in  his  answer  refers 
to  a  deed  in  the  words,  "  as  by  the  said 
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indenture,  when  produced,  will  appear," 
must  produce  it  for  the  inspection,  &c. 
of  the  Plaintiff,  although  he  does  not 
"  crave  leave  to  refer  to  it"  Wtl/ord  v. 
SiaintKorp;  vol.  2,  p.  587 

7.  The  Defendants  were  ordered  to  deposit 
certain  documents  with  their  clerk  in 
court  for  the  usual  purposes,  and  to  give 
an  inapection  of  the  remainder  at  their 
office,  and  produce  them  at  the  eitaroina« 
tion  of  witnesses  and  at  the  hearing. 
Held,  that  the  production  on  the  exa- 
mination of  witnesses  in  town  and  at  the 
hearing  should  be  at  the  expense  of  the 
Defendants;  and  for  production  on  the 
examination  of  witnesses  in  the  country, 
at  the  expense  of  the  Plaintiff.  Damea 
v.  Hwrfw4,  voL  S,  p.  118 

8.  The  Court  cannot,  at  the  instance  of  the 
Defendant,  order  a  Plaintiff  to  produce 
for  the  Defendant's  inspection  documents 
stated  in  his  bill  to  be  in  the  Plaintiffs 
possession.     Ta^flw  v.  Heming, 

vol.  4,  p.  285 

9.  Where  a  Plaintiff  by  his  bill  states 
documents  to  be  in  his  possession,  and 
it  ia  neoessary  for  the  Defendant  to  see 
them,  in  order  to  put  in  his  answer,  the 
Court,  though  it  cannot  compel  their 
production,  will  extend  the  time  for  an- 
swering, until  after  the  Plaintiff  has  pro- 
duced them.  The  fact  of  the  documents 
being  in  the  Plaintiffs  possession,  must 
however  appear  upon  the  record.    Ibid, 

IQ.  A  Defendant  had  been  ordered  by  the 
Vice-Chancellor  in  another  suit  to  give 
inapection  of  documents.  The  order  had 
been  made  two  yean,  but  had  not  been 
acted  on.  Held,  that  this  did  not  pre- 
vent an  order  for  production  in  the  pre- 
sent suit    Bourne  v.  MoIb.   vol.  4,  p.  417 

11.  A  reference  was  made  to  the  Master  as 
to  a  partnership  and  several  other  mat- 
ters, and  the  parties  were  to  produce  all 
papers,  &c.  relating  thereto;  the  De- 
fendant was  called  on  to  produce  the 
papers  relating  to  the  partnership,  and 
having  made  defiEiult,  the  Master  certified 
that  he  had  been  summoned  to  produce 
ail  the  papers  relating  to  the  matters  in 
question,  and  had  not  produced  any. 
The  certificate  was  ordered  to  be  taken 
off  the  file  for  irregularity,  and  a  four- 
day  order  founded  thereon  discharged. 
Stuhht  V.  MolinMfue,  vol.  4,  p.  545 

12.  A  Defendant  bv  hia  answer  admitted 
that  he  had  in  his  possession  *' divers 
books  of  account."  Held,  that  the  par- 
ticulars were  not  sufficiently  specified  to 
enable  the  Court  to  make  an  order  for 
their  production.    Inmtm  v.  Whitley, 

vol.  4,  p.  548 

18.  An  objection  to  the  production  of  docu- 

menta  must  be  properly  raised  by  the 

Defendant's  answer,  where  the  bill  seeks 

their  production.    HtmUr  v.  Caprom^ 

vol.  5,  p.  93 


14.  Pending  exceptions  to  an  answer  for 
insufficiency,  the  Plaintiff  may  move  for 
the  production  of  documenta  admitted 
by  that  answer  to  be  in  Defendant's  pos- 
session.   Hunter  v.  Capren.   vol.  5,  p.  98 

15.  Memoranda,  the  production  of  which 
the  Plaintiff  waa  entitled  to,  were  en- 
tered in  the  same  book  with  other  mat- 
ters,  to  a  discovery  of  which  the  Plaintiff 
was  not  entitled,  and  they  could  not  be 
separated  or  sealed  up.  Held,  that  the 
Defendant  must  suffer  the  inconvenience 
of  hia  own  act,  and  produce  the  whole. 
Cmrew  v.  White,  vol.  5,  p.  172 

16.  On  a  motion  for  the  production  of 
documents,  the  Defendant  waa  permitted 
to  shew,  by  affidavit,  that  they  could  not 
be  left  in  the  office  without  great  incon- 
venience; but  as  the  ground  for  this 
indulgence  was  not  stated  by  the  answer, 
he  was  ordered  to  pay  the  costs.  Qard' 
ner  v.  DangerfieU.  vol.  5,  p.  889 

17*  Where  deeds  are  impeached  for  fraud, 
the  mere  allegation  of  fraud  by  the  bill 
will  not  entitle  the  Plaintiff  to  an  order 
for  their  production ;  on  the  other  hand, 
in  order  to  obtain  a  production,  it  is  not 
necessary  that  the  fniud  should  be  ad- 
mitted by  the  answer,  the  Court  must 
look  at  the  circumstances  of  each  case. 
Baarflard  v.  Blaketley,  vol.  6,  p.  181 

18.  Order  made  for  the  production  of  a 
deed  impeached  for  fraud,  though  the 
fraud  was  denied  by  the  answer,  the  case 
on  the  whole  being  such  as  to  render  an 
inapection  proper.    lUd^ 

19.  An  admisaion  of  the  possession  by  an 
agent  on  behalf  of  the  Defendant  and 
other  persona  who  are  not  parties  to  the 
cause,  of  documents  relating  to  the  mat- 
ters in  question,  does  not  entitle  the 
Plaintiff  to  an  order  for  their  production. 
Lopez  V.  Deacon,  vol.  6,  p.  254 

20.  A  Plaintiff  does  not,  by  obtaining  an 
order  to  amend,  between  the  time  of 
giving  notice  of  a  motion  for  the  produc- 
tion of  documents  and  its  being  heard, 
deprive  himself  of  his  right  to  their  pro- 
duction.   Chidwiek  v.  Prebble. 

vol.  6,  p.  264 

21.  Motion  in  a  supplemental  suit,  to  de- 
posit documents  with  the  Master,  in 
whose  office  other  documents  had  been 
deposited  in  the  original  suit,  instead  of 
with  Uie  writ  clerks,  though  unopposed, 
was  refused.    Aleock  v.  Sloper. 

vol.  7»  p.  48 

22.  After  a  bill  for  redemption  had  been 
filed,  but  before  the  tubpotna  had  been 
served,  the  mortgagee  transferred  his 
mortgage,  and  his  transferee  was  brought 
before  the  Court  by  supplemental  bilL 
It  was  alleged  that  the  transfer  had  been 
made  for  fraudulent  and  vexatious  pur- 
poses. Held,  that  the  Plaintiff  was  not 
entitled  to  the  production  of  the  deed  of 
tranafer.     Gill  v.  Butom.      vol.  7.  p.  155 

A  A2 
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23.  Order  for  the  production  of  title-deeds 
of  a  mortgagee,  who  also  daimed  to  be 
a  purchaser  of  the  equity  of  redemptioD, 
renised.    Greenwood  v.  BothwelL 

▼ol.  7,  p.  291 

24.  A  bill  was  filed,  insisting  on  a  parti- 
tion already  made  between  the  PlainttlT 
and  Defendant,  who  were  tenants  in  com- 
mon. The  bill  conuined  an  alterna- 
tive prayer  for  a  partition  under  the 
Court.  The  Defendant  insisted  on  the 
invalidity  of  the  partition,  but  admitted 
the  possession  of  doeumenu  shewing  the 
manner  in  which  she  -had  since  dealt 
with  her  share  of  the  property.  Held, 
that  the  Plaint  iff  had  an  interest  in  them, 
if  it  were  only  for  the  purpose  of  ascer- 
taining who  were  tenants  in  common 
with  htm.  Madeuyf,  Voeoers.  voL  7,  p. 489 

25.  A  Plaintiff,  unless  he  specifically  offers 
to  do  so  by  the  bill,  or  is  required  to  do 
so  by  a  cross- bill,  is  not  bound  to  pro- 
duce, previous  to  the  Defendant  being 
compelled  to  put  in  hb  answer,  docu- 
ments admitted  to  be  in  his  (the  Plain- 
tifi^s)  possession,  and  alleged  as  proving 
his  case.     Bate  ▼.  Bate,       vol.  7,  p.  528 

26.  After  bill  filed,  a  shareholder,  who  was 
a  Defendant,  transferred  hb  shares,  and 
ceased  to  be  a  member.  He  shortly 
afterwards  put  in  his  answer,  stating  he 
had  not,  anid  was  not  entitled  to  have, 
access  to  the  company's  papers,  and 
could  not  set  forth  whether  they  had  any 
documents  in  their  possession,  or  set 
forth  a  schedule  thereof,  the  contrary 
being  charged  by  the  bill.  Held,  that 
the  answer  was  sufficient.  Ellwand  v. 
APDonnelL  vol.  8,  p.  14 

27.  A  Defendant,  in  his  first  answer,  stated, 
that  certain  papers  were  in  the  posses- 
sion of  his  solicitor,  and  being  asked  by 
the  amended  bill  to  set  forth  a  schedule 
thereof,  he  stated,  that  hb  solicitors  had 
made  diligent  search  for  them,  but  that 

-  they  could  not  be  found,  having  been 
misplaced  or  mblaid  in  their  oflicei  and 
that,  therefore,  he  could  not  set  forth  a 
schedule  for  them.  Held,  that  the  an- 
swer was  sufficient.    lind, 

28.  The  genera]  rule  is,  that  a  Defendant  is 
bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  all  documents 
in  his  possession,  which  are  material  to 
the  case  of  the  Plaintiff.  However  dis- 
agreeable it  may  be  to  make  the  dis- 
closure,— however  contrary  to  hb  per- 
sonal  interests,— however  fatal  to  bis 
claims,  he  is  compelled  to  set  forth,  on 
oath,  all  he  knows,  believes,  or  thinks 
in  relation  to  the  matters  in  question. 
Flight  v.  Robinton,  vol.  8,  p.  22 

29.  In  a  bill  to  redeem,  the  Plaintiff  con- 
tested the  validity  of  one  of  several 
mortgages  held  by  the  Defendant.  Held, 
that  he  was  not  entitled  to  a  production. 
Criop  V.  Plalel.  vol.  8,  p.  62 


80.  Rc' delivery  of  documents  deponted  in 
the  Master's  office  ordered,  on  petition, 
in  an  abated  suit.   Jlderwum  v.  Bonswler. 

vol.  9,  p.  516 

31.  It  b  not  the  practice  to  order  the  pro- 
duction of  documents  admitted  in  the 
answer,  for  a  limited  period.  Aitaroey- 
Geueral  v.  Bingham.  vol.  9,  p.  159 

32.  A  mortgagee,  against  whom  a  bill  was 
filed  by  another  mortgagee  for  redemp- 
tion and  foreclosure,  admitted  the  pos- 
session of  vouchers  consbting  of  bills  of 
exchange  and  promissory  notes.  Held, 
that  he  was  bound  to  produce  them.  Gt6- 
#011  V.  Heweii,  vol.  9,  p.  293 

33.  In  an  abated  suit,  the  Master  had  no 
jurisdiction,  to  direct  the  re-delivery  of 
papers  deposited  in  his  office.    Ibid. 

34.  The  old  practice  must  be  followed  to 
compel  a  solicitor  to  deliver  over  docu- 
ments to  hb  client,  where  the  application 
b  "  in  the  matter ;"  and  the  12th  Order 
of  August,  1841,  is  inapplicable  to  such 
a  case.     In  re  Taylor.         vol.  10,  p.  221 

35.  Motion  to  produce  documents  refused, 
on  the  ground  that  the  Plaintiff's  title 
was  not  sufficiently  admitted  by  die  an- 
swer.    M^Hardff  v.  Hiteheoek. 

vol.  H,  p.  73 

36.  On  such  a  motion,  the  Court  does  not 
require  the  PUintiff  to  produce  any  ab- 
solute admission  of  title,  but  merely  such 
a  probability  of  title  as  it  can  safely  act 
on.    Ibid. 

37.  Production  refused  of  a  deed,  which 
the  Plaintiff,  by  bis  bill,  sought  to  set 
aside.     Dendy  v.  GroM.         voL  11,  p.  91 

38.  A  defendant  put  in  a  plea  to  a  part  of 
the  bill  and  answered  the  remainder. 
The  Plaintiff  moved  for  production  before 
the  plea  had  been  set  down,  but  the  Court 
directed  the  motion  to  stand  over,  until 
the  plea  had  been  argued.  BuekeJMtan  v. 
Hodgson.  vol.  1 1 ,  p.  368 

39.  Order  for  production  made,  on  admis- 
sions in  an  answer  filed  prior  to  the 
amendment  of  the  bill,  but  which  did  not 
vary  the  case.    Reyneli  v.  Sprye* 

vol.  II,  p,  618 

40.  Obligration  of  a  party,  holding  a  fidu- 
ciary office  over  property  under  another, 
to  make  a  discovery  of  the  particulars  of 
an  adverse  title  set  up  by  him.  The 
Attomey'General  v.  The  CorforaHon  of 
London,  vol.  12,  p.  8 

41.  The  corporation  of  London  who  held 
the  office  of  conservators  of  the  river 
Thames  under  the  Crown,  claimed  the 
fireehold  of  the  bed  and  shores,  and  in 
answer  to  an  information,  which  insisted 
on  the  right  of  the  Crown  thereto,  set 
up  a  prescriptive  title,  and  refused  to  dis- 
cover the  charters,  &c.  under  which  they 
held,  the  particulars  of  their  title,  the 
mode  in  which  they  intended  to  make  it 
out,  or  the  evidence  b^  which  it  was  to  be 
supported.  They  admitted  the  possession 
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of  documents  relating  (as  they  said)  to 
their  own  right,  and  which  formed  ma- 
terial evidence  for  them,  but  did  not  (as 
they  said)  tend  to  prove  the  right  of  the 
Crown,  and  they  submitted  they  were  not 
hound  to  set  forth  a  list  thereof  The 
Court,  on  a  consideration  of  the  whole 
case,  having  regard  to  the  nature  of  the 
title  claimed  to  the  bed  or  soil  of  the 
river,  to  the  circumstances  under  which 
it  was  claimed,  and  to  the  fiduciary  rela- 
tion which  subsisted  between  the  Crown 
and  the  corporstion  in  respect  of  the 
conservancy,  Held,  that  the  Defendants 
were  bound  to  give  the  discovery  re- 
quired. The  Jttomey- General  v.  The 
Vorperaihm  of  Lemdom,  vol.  12,  p.  8 

42.  On  motion  for  production,  the  Defend- 
ant asked  that  the  Plaintiff  might  be 
prevented  using  them  for  any  collateral 
purposes,  alleging  that  there  were  pro- 
ceeaings  at  law  pending.  The  Court, 
however,  declined  so  to  restrict  the  order. 
Tagg  V.  The  South  Devom  Rail,  Co, 

vol.  12,  p.  151 

43.  A  suit  was  instituted  by  a  cestui  que 
truti,  to  set  aside  a  sale  by  trustees  to 
their  solicitor.  The  solicitor  submitted 
to  give  up  the  purchase  on  repayment. 
He  admitted  the  possession  of  the  title- 
deeds,  but  resisted  their  production,  un- 
less the  Plaintiff  consented  to  repay  the 
purchase-money,  saying  that  the  title  was 
iMd,  and  that  the  Plaintiff  would  have 
the  power,  as  he  had  the  inclination,  to 
expose  tfafe  title,  in  case  he  abandoned 
the  suit.  Held  that  the  solicitor  was 
bound  to  produce  the  deeds.  Shallcrott 
V.  Weaver,  vol.  12,  p.  272 

44.  An  order  for  production  cannot  he 
made  against  an  executor  upon  admis- 
sions in  his  testator's  answer.  Seott  v. 
Wheeler.  vol.  12,  p.  366 

45.  A  Defendant  admitted  that  certain 
documents  were  in  the  possession  of  him- 
self and  W.  C,  his  co-executor,  and  that 
others  were  in  the  possession  of  their 
joint  solicitor.  W,  C.  not  being  a  party 
to  the  suit.  Held,  that  an  order  for  pro- 
duction could  not  be  made  against  the 
Defendant  on  such  an  admission.  Morrell 
V.  Wootten.  vol.  18,  p.  105 

46.  No  affidavit  is  necessarj  to  support  an 
application  for  production  on  oath  of 
documents  under  the  15  &  16  Fict, 
c.  86,  s.  20.  Rochdale  Canal  Compauy  v. 
King,  voL  15,  p.  11 

47.  The  Court  hss  settled  an  order  under 
that  act,  requiring  the  Plaintiff  to  make 
an  affidavit  of  the  documents  in  his  pos- 
session, and  to  produce  such  as  he  does 
not  thereby  object  to  produce.    Ibid, 

48.  A  Defendsnt  is  entitled  of  right  to 
such  an  order  for  production,  and  a  delay 
in  making  the  application  does  not  de- 
prive him  of  it.    Ibid, 

49.  Two  Defendants  admitted  the  posses- 


sion of  documents.  One  died.  Held, 
that  a  motion  for  production  against  the 
survivor,  in  the  absence  of  the  represen- 
tatives of  the  deceased  Defendant,  could 
not  be  maintained.     Robertson  v.  ShewelL 

vol.  15,  P-277 

50.  An  order  gave  liberty  to  tho  **  Plain- 
tiff, his  solicitors  or  agents,"  to  inspect 
documents  in  the  Defendant's  possession. 
Held,  that  this  did  not  authorize  the  in- 
spection by  a  non-professional  relative 
of  the  Plaintiff,  though  alleged  to  be 
the  only  person  conversant  with  the  ac- 
counts. The  Court  also  refused  to  make 
a  special  order  permitting  the  inspection 
by  such  party.    Summetfield  v.  Pritehard, 

vol.  17,  p.  9 

51.  The  usual  order  was  made  for  the  de- 
posit by  the  Defendant  of  all  documents 
in  his  possession.  Some  of  tliem  con- 
sisted of  the  court  rolls  of  a  manor,  of 
which  the  Defendant  acted  as  steward, 
but  his  right  to  that  office  was  con- 
tested. The  Court  relessed  the  De- 
fendant from  the  necessity  of  depositing 
them  in  court,  and  ordered  the  produc- 
tion at  the  steward's.    Carew  v.  Davis, 

vol.  21,p.21S 

52.  Questions  of  insufficiency  of  answer 
and  production  of  documents  rest  cm  the 
same  grounds^  and  must  be  dealt  with  in 
the  same  way.     Clegg  v.  .Edmonson, 

vol.  22,  p.  125 

53.  An  undertaking  to  produce  documents 
to  the  Plaintiff,  means  to>  him,  his  soli- 
citor and  agents.  WilHame  v.  The  Prince 
</  Wales  Ltfe,  4"^.  Company,  vol.  23,  p.  338 

54.  A  solicitor  and  his  client  were  both 
Defendants.  The  solicitor  admitted 
documents  in  his  possession  belonging 
to  his  client,  but  claimed  privilege ;  the 
client  made  no  admission  as  to  posses- 
sion of  these  documents.  Upon  an  appli- 
cation in  the  presence  of  both,  the 
Court  made  an  order  for  production. 
Gasktll  V.  Chambers,    (No.  2.) 

vol.  26,  p.  303 

55.  In  Chambers,  after  decree,  a  Defend- 
ant may  be  ordered  to  produce  documents 
on  the  application  or  a  Co-Defendant. 
Hart  V.  Mant^lore,  vol.  30,  p.  280 

56.  The  Plaintiff  entered  into  the  service 
of  the  Defendant  at  a  weekly  salary,  and 
it  was  verbally  agreed  that  he  should 
also  have  a  share  of  the  profits ;  but  he 
was  to  take  the  Defendant's  word  as  to 
the  smount  of  profits  made,  and  was,  in 
no  case,  to  examine  or  investigate  the 
books  of  the  business.  In  a  suit  to  re- 
cover the  Plaintiff's  share  of  the  profits, 
the  parties  contradicted  each  other  as  to 
the  proportion  to  which  the  Plaintiff  was 
entitled.  Held,  at  the  hearing,  thst  the 
Defendant  must  produce  the  books  in 
order  to  determine  the  point  in  dis- 
pute. The  Court  slso  directed  an  in- 
quiry as  to  the  proportion,  and  an  account 
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of  the  profits  to  be  taken.     Turner  t. 
Bayietf.  yol.  84,  p.  105 

PRODUCTION  (THIPD  PARTIES' 
INTEREST). 

1.  The  Defendant,  being  entitled  to  an 
estate,  subject  to  a  charge  thereon  belong- 
ing to  the  Plaintiff,  mortgaged  it,  and  de- 
livered the  title-deeds  to  the  mortgagees, 
but  he  retained  copies.  Held,  that  he 
was  bound  to  produce  the  copies,  though 
the  mortgagees  were  not  parties  to  the 
suit.     Herttf  v.  Ferrers,  vol.  4,  p.  97 

2.  A  bill  of  discovery  was  filed  by  the  as- 
signee of  the  lessor  against  the  assignee 
of  the  lessee  in  aid  of  an  action  at  law 
on  the  covenants  in  the  lease.  The  latter 
had  the  lease  and  assignment  in  his  pos- 
session, but  stated  that  he  held  the  pro- 
perty byway  of  security,  and  he  objected 
to  produce  them  in  the  absence  of  the 
party  entitled  to  the  equity  of  redemp- 
tion. Held,  that  he  was  bound  to  pro- 
duce them  for  the  Plaintiff's  inspection. 
Balls  V.  Margrave.  vol.  4,  p.  119 

8.  One  member  of  a  club,  on  behalf  of  him- 
self and  the  rest,  sued  two  other  mem- 
bers, to  recover  back  moneys  belonging 
to  the  club.  It  having  been  determined 
that  the  other  individual  members  were 
not  necessary  parties:  Held,  that  the 
Defendants  could  not  resist  the  produc- 
tion of  documents  in  their  possession,  on 
the  ground  that  the  other  members  had 
an  interest  in  them.  Richardson  v.  Has- 
tings, vol,  7,  p.  854 

4.  A  Plaintiff  ought  not  to  use  for  any  col- 
lateral  purpose  documents  ordered  by  the 
Court  to  be  produced  for  the  purposes 
of  the  suit.     Ibid. 

5.  A  Defendant  admitted  that  documents 
were  in  his  solicitor's  hands,  having  come 
to  them  as  the  representatives  of  the 
solicitors  of  the  Defendant's  testator; 
but  he  said  they  were  not  **  in  his  pos- 
session or  power  or  under  his  control." 
The  Court  refused  to  order  a  production. 
Palmer  v.  IVright.  vol.  10,  p.  284 

6.  A  Defendant  before  answer  became 
bankrupt  He  put  in  his  answer,  stating 
that  certain  books  and  letters  were  in  the 
possession  of  his  solicitor,  who  claimed  a 
lien  on  them,  and  that  he  could  not  ob- 
tain possession  thereof.  The  Court  or- 
dered the  Defendant  to  produce  them, 
with  liberty  to  apply  in  case  of  need. 
Rodiek  V.  Oandelt.  vol.  10,  p.  270 

7.  ^.^.  settled  property  on  trust  for  the 
Plaintiff  and  others,  but  he  reserved  a 
power  of  defeating  it  The  Plaintiff 
alleged,  that  the  trusts  had  been  partially 
defeated  by  a  subsequent  deed,  and 
called  upon  the  trustee  to  produce,  the 
trust  deed.  The  trustee  in  his  answer 
suted,  that  the  Plaintiff's  interest  had 
been  totally  defeated  by  the  subsequent 


deed,  which  be  did  not  object  to  produce, 
but  he  said  that  A.  B.,  who  was  not  a  party 
to  the  suit,  objected  to  the  production. 
Held,  that  the  Plaintiff  was  entitled  to 
inspect  it,  but  that  the  order  could  not  be 
made  in  the  absence  of  A.  B.  Bugden 
V.  Tyke,  vol.  21,  p.  545 

8.  A  Plaintiff  obtaining  information  from 
the  production  of  documents  in  the  De- 
fendant's possession,  is  not  at  liberty  to 
make  it  public,  and  an  injunction  will,  if 
necessary,  be  granted  to  restrain  him.  A 
Plaintiff  having  published  statements 
relative  to  the  matters  in  question  was, 
as  a  condition  for  making  an  order  for 
production  of  documents,  required  to 
undertake  "  not  to  make  public  or  com- 
municate to  any  stranger  the  contents  of 
such  documents."  Williams  v.  Prince  of 
Wales  Life,  fc.  Co.  vol.  28,  p.  888 

9.  Distinction  between  the  production  of 
documents  at  the  instance  of  the  party 
who  created  the  lien,  and  of  a  stranger, 
and  between  production  and  parting  with 
the  possession.  In  re  The  Cameron* s  CoaU 
brookf  ^c.  Rail.  Co.  vol.  25,  p.  1 

10.  A  witness  is  bound  to  produce  a  do- 
cument, in  order  that  it  may  be  given  in 
evidence,  notwithstanding  he  may  have 
a  lien  on  it    Ibid. 

11.  Title-deeds  were  in  the  custody  of  the 
solicitor  of  two  tenanu  in  common,  A. 
and  B.  Held,  that  A.  could  not  be  ordered 
to  produce  the  deeds  in  a  suit  to  which 
B.  was  not  a  party.  Edmonds  v.  Zercf 
Foley.  vol.  80,  p.  282 

PRODUCTION  (PRIVILEGE). 

1.  The  privilege  of  a  client,  as  to  disco- 
very, IS  not  co-extensive  with  that  of  bis 
solicitor;  there  are  cases  where  the  soli- 
citor would  be  protected  from  discovery, 
but  the  client  would  not.  Greenkno  v. 
King.  vol.  1,  p.  187 

2.  A  case  submitted  to  counsel,  and  con- 
fidential communications  bad  with  his 
solicitor  by  a  deceased  owner  of  a  charge 
on  a  living,  in  contemplation  of  proceed- 
ings being  taken  by  the  future  incum- 
bent, and  which  bad  come  into  the  pos- 
session of  the  Defendant,  who  was  the 
assignee  of  the  charge.  Held,  not  pri- 
vileged.   Ibid. 

8.  Confidential  communications,  which  took 
place  after  the  dispute  had  risen,  between 
a  Defendant  and  a  solicitor  who  acted  as 
agent  and  adviser  only,  but  not  as  soli- 
citor.   Held,  not  privileged.     Ibid, 

4.  Necessary  communications  between  a 
solicitor  and  client,  through  an  unprofes- 
sional person,  are  privileged ;  but  it  not 
appearing  in  this  case  that  the  commu- 
nications were  wholly  of  a  professional 
or  confidential  nature,  such  privilege  was 
disallowed,    Bunbury  v.  Bunbnry. 

vol.  2,  p.  178 

a.  A  case  submitted  since  the  institution 
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of  the  suit,  for  the  opinion  of  Dutch 
counsel  and  the  opinion  thereon,  Held 
privileged.    Bunburff  v.  Bunbury, 

vol.  2,  p.  173 

6.  An  information  made  claim,  on  behalf 
of  a  charity,  to  a  farm,  out  of  which  a 
fixed  annual  rent-charge  had  for  many 
years  been  paid.  The  Defendant  ad- 
mitted the  right  to  the  rent-charge,  but 
contended  that  he  represented  parties 
who  were  purchasers  of  the  farm  for 
valuable  consideration,  without  notice. 
He  admitted  he  had  in  his  possession 
tittle-deeds  which  made  out  his  own  title, 
but  did  not  make  out  or  evidence  the 
title  of  the  charity.  Held,  that  the  De- 
fendant was  not  bound  to  produce  them. 
A ttomtp' General  v.  Struti.  vol.  8,  p.  896 

7.  The  Plaintiff  was  entitled  to  a  legacy 
which  the  testator  had  charged  on  his 
esutes.  not  in  settlement.  The  Defend- 
ant stated  that  the  testator  was  tenant  in 
tail  of  part  of  the  estate,  but  did  not 
specify  it ;  and  he  admitted  the  posses- 
sion of  a  copy  of  a  deed  creating  the  en- 
tail, but  he  stated  it  did  not  make  out 
the  Plaintiff's  case.  Held,  he  was  bound 
to  produce  it  for  the  Plaintiffs  inspec- 
tion, as  tending  to  shew  what  estates 
were  in  settlement.    Herey  v.  Ferrers, 

vol.  4,  p.  97 

8.  A  correspondence  took  place  between  a 
client  and  his  solicitor  during  the  pro- 
gress of  a  suit.  A  compromise  was 
effected,  but  afterwards  a  second  suit 
was  instituted  to  set  it  aside,  and  to  pro- 
secute the  original  suit.  Held,  that  the 
correspondence  was  privileged  in  the 
second  suit     Hughes  y.  Gamons, 

vuL  6,  p.  352 

9.  J,  and  JB.  claimed  an  estate  adversely, 
as  heirs  ex  parte  patema,  and  C.  claimed 
the  estate  as  heir  ex  parte  matema.  In  a 
suit  by  J,  against  B.  to  set  aside  a  com- 
promise entered  into  between  them,  B, 
admitted  he  had  in  his  possession  cases 
submitted  for  the  opinion  of  counsel 
after  C.'s  adverse  claim,  and  in  contem- 
plation of  legal  proceedings.  Held,  that 
they  were  not  privileged.  Holmes  v.  Bad' 
deley,  vol.  6,  p.  521 

10.  A  Defendant  admitted  the  possession 
of  documents,  but  stated  that  thev  were 
all  prepared  and  made  since  the  dispute 
aroae,  in  contemplation  of  the  litigation 
of  that  dispute,  and  her  defence  against 
the  Plaintiff's  claim,  but  she  did  not 
connect  them  with  her  professional  ad- 
visers. Held,  that  they  were  not  privi- 
leged, and  ought  to  be  produced.  Maden 
V.  Veevers.  vol.  7,  p.  489 

11.  Letters  written  by  a  Defendant,  after 
the  institution  of  the  suit,  to  an  unpro- 
fessional agent  abroad,  *<  confidentially 
and  in  reference  to  the  defence  of  the 
Defendant  to  this  suit:"  Held,  not  pri- 
vileged. Kerr  v.  Gillespie,     vol.  7»  p.  572 


12.  Confidential  communications  between 
attorney  or  counsel  and  client,  anterior 
to  the  suit,  and  without  reference  thereto, 
are  not  privileged.    Flight  v.  Robinsom, 

vol.  8,  p.  22 

13.  In  a  suit  for  specific  performance,  cases 
submitted  to  counsel  subsequent  to  the 
contract,  relating  to  the  sale,  the  objec- 
tions taken  by  the  purchaser  to  the 
vendor's  title,  the  steps  taken  by  the 
vendors  to  clear  up  the  objections,  &c. : 
Held  to  be  communications  made  with 
reference  to  the  dispute  which  resulted 
in  the  Htigration,  and  privileged.    Jbid, 

14^  Communications  between  the  assignees 
and  the  Commissioner  of  the  Insolvent 
Debtors'  Court  held  not  privileged. 
Ibid, 

15.  Books,  &c.  relating  to  the  matters  in 
question  in  the  possession,  but  not  the 
property  of,  the  Defendant's  solicitors, 
not  ordered  to  be  produced.    Ibid. 

16.  Cases  and  the  opinions  of  counsel 
thereon,  anterior  to  the  litigation,  held, 
privileged  from  production.  Reere  v. 
Trye.  vol  9,  p.  816 

17.  On  a  bill  to  enforce  an  arrangement 
respecting  land  entered  into  by  the  De- 
fendant's father  in  his  life,  the  Defendant 
stated,  that  "under  a  deed"  of  1789, 
which  was  in  the  Defendant's  possession, 
his  father  was  tenant  for  life,  and  that 
from  1789,  his  father  had  no  greater  es- 
tate than  for  his  life.  He  inso  stated, 
that  he  himself  was  tenant  in  tail  "  un- 
der" the  same  deed.  Held,  that  the 
plaintiff  was  not  entitled  to  a  production. 
fVasney  v.  Tempest,  vol.  9,  p.  407 

18.  Upon  a  motion  for  production  of  docu- 
ments, the  defendant  was  permitted  to 
produce  an  affidavit  to  shew  they  were 
privileged.  Held,  that  the  Plaintiff  was 
not  entitled  to  use  an  affidavit  in  opposi- 
tion to  it.     Blenkimsopp  v.  Blenkinsvpp, 

vol.  10,  p.  148 

19.  A  bill  was  filed  against  A,  and  B.  (a 
solicitor)  to  set  aside  a  conveyance  from 
A.  to  B,,  made  pending  a  suit  in  the  Ec- 
clesiastical Court  in  order  to  defeat  the 
Plaintiff's  right.  B,,  by  his  answer,  ad- 
mitted the  possession  of  certain  documents, 
and  stated  the  snit  had  been  wholly  con- 
ducted by  a  proctor,  and  that  he,  J§.,  had 
acted  as  solicitor  for  A.  in  that  suit,  so 
far  as  A,  had  employed  a  solicitor  therein 
but  he  made  no  case  for  exemption  firom 
production.  On  a  motion  for  produc- 
tion, B.  was  allowed  to  file  an  affidavit  in 
aid,  and  he  thereby  stated,  in  addition, 
that  he  had  been  and  was  still  A,'%  soli- 
citor, so  far  as  he  had  a  solicitor,  and 
was  consulted  bv  him  as  regarded  the 
proceedings  in  the  Ecclesiastical  Court; 
that  the  letters  in  his  possession  were 
written  by  i^.  to  him,  as  such  his  solicitor, 
and  that  the  same  were  private  and  pri- 
vileged communications  made  by  A,  to 
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B, ;  that  cases  for  the  opinion  of  counsel 
were  prepared  by  him,  as  such  solicitor 
of  ^.,  and  the  opinions  taken,  for  the 
purpose  of  advising  A,  and  B,  with  regard 
to  the  proceedings  in  the  Ecclesiastical 
Court,  and  that  the  documents  relating  to 
the  Ecclesiastical  Court  came  into  his 
possession  as  solicitor  for  J,  Held,  that 
upon  the  answer  alone,  the  documents 
were  not  privileged,  but  that  on  the  an- 
swer and  affidavit,  the  Plaintiff  was  not 
entitled  to  their  production.  Blenkinsofjp 
V.  BUnkinsoffp.  vol.  10,  p.  277 

20.  Disputes  arose  between  two  eettuis  que 
Srtut  in  respect  of  the  trust  matters,  and 
the  trustee  acted  as  solicitor  for  one. 
Held,  that  the  communications  between 
such  solicitor  and  cestui  que  trust  were 
not  privileged  as  against  the  other.  Tuf^- 
well  V.  Hooper.  vol.  1 0,  p .  848 

21.  The  title  of  A.  to  an  estate  having  been 
discovered  by  B.,  R,  agreed  to  give  B.  a 
moiety  of  the  estates  for  his  exertions, 
&c.,and  B,  was  to  prosecute  the  daim  at 
his  own  risk.  B.,  through  his  solicitor, 
afterwards  took  the  opinion  of  counsel 
upon  the  case,  and  instituted  a  suit  of 
R,  V.  R.  in  the  name  of  iZ.,  under  a  power 
of  attorney  given  by  R,  for  that  purpose. 
Held,  in  a  suit  by  R.  to  set  aside  the 
transaction,  that  B.  was  bound  to  produce 
the  case  and  opinion,  and  the  documents 
in  R,  Y,  R^  for  R,*a  inspection,  the  same 
not  being  privileged.    Reynell  v.  Sprye, 

vol.  10,  p.  51 

22.  In  the  same  case,  B,,  wishing  to  pur- 
chase the  remaining  moiety,  procurea  his 
solicitor  to  write  him  a  letter  to  shew  to 
R.f  and  calculated  to  induce  him  to  sell. 
R.  agreed  to  sell.  Held,  in  «  suit  to  set 
aside  the  sale,  that  the  letter  was  not  a 
privileged  communication.    Ibid, 

23.  Production  refused  of  letters  which 
passed  between  the  respective  solicitors, 
with  a  view  to  a  compromise,  upon  an 
express  stipulation  that  they  should  not 
in  any  way  be  referred  to  or  used  to  the 
prejudice  of  the  Defendant,  ,if  an  ami. 
cable  arrangement  was  not  come  to. 
Wh^ffen  V.  Hartwright.  vol.  1 1 ,  p.  1 1 1 

2i.  jt,  B.  wrote  the  draft  of  a  letter  to  his 
solicitor,  in  order  that  such  solicitor 
might  write  a  similar  one  to  him  to  be 
shewn  to  C.  D^  and  thereby  induce  him 
to  enter  into  a  contrast.  On  a  bill  to  set 
aside  the  contract  for  fraud.  Held,  that 
die  solicitor  was  bound  to  produce  the 
letter,  but  not  the  other  correspondence 
between  himself  and  his  client.  Reynell 
r,  Sprye.  vol.  U,  p.  618 

25.  Case  and  opinion  submitted  and  taken 
by  trustees  in  contemplation  of  the  liti- 
gation, held  privileged  as  against  the 
cestui  que  trust.    Brown  v.  Oakshott. 

vol.  12,  p.  252 

26.  Where  a  defendant  has  in  hit  posses- 
sion documents  belonging  to  his  elient  or 


cestui  qui  trust,  a  prodaction  will  not  be 
ordered  in  their  absence  (per  Sir  L.  Shad- 
well).  But  where  an  action  at  law  is 
brought  by  a  trustee  by  the  direction  and 
for  the  benefit  of  the  cestui  que  trust,  such 
trustee  is  bound  to  produce  all  the  docu- 
ments to  the  same  extent  as  if  he  had 
nut  only  the  legal  but  also  the  beneficial 
interest.  (Per  Lord  Lyndkurst,)  F^w 
V.  Guppy.  vol.  18,  p.  457 

27*  The  Plaintiff*,  the  owner  of  an  estate, 
appointed  the  Defendants  receivers  and 
surveyors.  The  Plaintifi*  discharged  the 
Defendants,  and  filed  a  biU  for  the  de- 
livery up  of  all  documents  relating  to 
the  estate.  The  Defendants  admitted  the 
possession  of  certain  documents  con- 
nected with  the  property,  which  they  in- 
sisted were  their  own  private  wtemoramda. 
Held,  that  they  were  bound  to  produce 
them,  in  order  to  enable  the  Court  to 
judge  whether  they  were  of  such  a  nature 
that  they  ought  to  be  delivered  up.  Lady 
Bererford  v.  Driver.  voL  14,  p.  887 

28.  A  Defendant  held  not  bound  to  set 
forth  a  list  of  documents  in  his  posses- 
sion relating  to  his  own  title.  Suiherlamd 
V.  Sutherland.  vol.  17,  p.  209 

29.  Cases  and  opinions  of  counsel  taken  by 
trustees,  as  such  merely,  are  not  entitled 
to  protection  in  a  suit  by  the  cestuis  que 
trust  against  the  trustees  or  their  repre- 
sentatives.    Devaynes  v.  Robinson. 

vol.  20,  p.  42 

80.  The  same  rule  applies  to  cases  and 
opinions  taken  before  the  time  when  the 
Defendant  (the  representative  of  a  trus- 
tee) admits  having  first  heard  of  the 
questions  raised  by  the  bill.    Ibid. 

81.  A  witness  or  a  solicitor  is  bound  to  pro- 
duce a  document,  in  order  that  it  may  be 
given  in  evidence,  notwithstanding  he 
may  have  a  lien  on  it.  In  re  The  Came- 
rom*s  Coalbrook,  ^c.  Railway  Company. 

vol.  25,  p.  1 

82.  A ,  the  owner  of  an  estate,  first  mort- 
gaged it  to  B.,  and  afterwards  sold  and 
conveyed  it  to  C,  to  whom  he  delivered 
the  title-deeds.  In  a  suit  by  B.  against 
C,  insisting  on  his  priority,  CL,  by  his  an- 
swer, professed  to  state  the  contents  of 
the  deed  of  conveyance  to  A.  He  ad- 
mitted the  possession  of  this  and  the 
other  title-deeds,  but  insisted  that  be  was 
a  purchaser  for  valuable  consideration 
without  notice ;  and  he  said  that  B.  had 
no  right  or  title  to  the  production  of  the 
deeds,  or  any  interest  therein.  Held,  that 
B.  was  entitled  to  the  production  of  the 
conveyance  to  A,,  but  that  (he  other  title- 
deeds  were  privileged.        Hunt  vl  Blmes. 

vol.  27,  p.  62 
ZS,  A  trustee  taking  counsel's  opinion  to 
guide  himself  in  the  administration  of 
bis  trust,  and  not  for  the  purpose  of  his 
defence  in  a  litigation  against  himself,  is 
bound  to  produce  tliem  to  his  cestui  que 
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trust;  but  tb«  relation  of  trustee  and 
eeMtui  qv€  tnut  must,  for  that  purpose,  be 
first  established.     Wynne  v.  Humhenton. 

vol.  27,  p.  421 

84.  A  mere  claimant  to  an  estate  is  not  en- 
titled to  the  production  of  cases  and  opi- 
nions taken  by  a  trustee.     Ibid. 

85.  Documents  accompanying  a  case  for 
the  opinion  of  counsel  are  privileged. 
Ibid. 

86.  Whether  one  Defendant  can  call  on  a 
Co-Defendant  to  produce  documents  in 
his  possession,  qtune.     Ibid. 

87.  A  Defendant  was  committed  for  the 
non-production  of  documents  admitted 
fay  him  to  be  in  his  possession  or  power. 
It  afterwards  appearing  that  prior  to  the 
suit  they  had  been  deposited  with  a  third 
party,  who  claimed  a  lien  thereon,  which 
Che  Defendant  was  unable  to  satisfy,  be 
waa  discharged  from  custody  without 
producing  them.    North  v.  Huber. 

vol.  29,  p.  437 

88.  Indexes  prepared  by  the  deputy  steward 
of  a  manor,  but  claimed  to  be  his  private 
property,  ordered  to  be  produced  for  in- 
spection, in  a  suit  by  the  lord  for  deli- 
very up  of  all  documents  relating  to  the 
manor.  The  Bishop  rf  Winchester  v.  Bow^ 
her,  vol.  29,  p.  479 

89.  Where  the  solicitor  of  a  company  writes 
a  letter  apparently  on  behalf  of  the  com- 
pany, he  has  no  such  property  in  it  as  to 
entitle  him  to  prevent  its  publication, 
although  he  swears  that  it  waa  written  in 
his  private  capacity.    Howard  v.  Gunn, 

vol.  32,  p.  462 
40.  The  Defendant,  the  trustee  and  exe- 
cutor, was  also  mortgagee  of  part  of  the 
estate.  Upon  a  bill  for  the  administra- 
tion of  the  estate.  Held  that  the  De- 
fendant  was  not  bound  to  produce  the 
mortgage  and  title-deeds,  but  that  he 
must  produce  all  accounts  in  his  posses- 
sion relating  to  the  mortgage.  Freeman 
▼.  ButUr,  vol.  38,  p.  289 


PROHIBITION. 

1.  Writ  of  prohibition  against  a  county 
court  judge,  granted  in  the  vacation  by 
the  Master  of  the  Rolls.  Jurisdiction 
was  afterwards  given  to  any  common  law 
judge  to  grant  such  a  prohibition  in  the 
vacation.  See  13  &  14  Fict.  c.  61,  s.  22. 
Wright  V.  Cattell.  vol.  18,  p.  81 

2.  This  Court  discourages  applications  in 
term  for  a  prohibition,  even  though  the 
proceeding  has  originated  here  in  vaca- 
tion.    Re  Michael  Foster,    vol.  24,  p.  428 

8.  The  Master  of  the  Rolls  declined  to 
direct  a  writ  of  prohibition  to  issue  to  the 
Court  of  Chancery  of  the  county  palatine 
of  Lancaster,  in  respect  of  an  order  for 
taxation,  his  Honor  being  of  opinion 
that  the  proper  course  was  to  appeal  to 


the  appellate  Court  constituted  by  the 
17  &  18  Vict,  c.  82.     E*  parte  Williams. 

vol.  34,  p.  370 

PROMISSORY  NOTE. 

A  promissory  note,  dated  the  4th  of  October, 
1842,  was  payable  "  at  six  months'  no- 
tice." An  action  waa  brought  on  it  in 
October t  1848,  and  the  indorsement  on 
the  writ  stated,  that  on  payment  within 
four  days,  proceedings  would  be  stayed. 
The  action  was  abandoned,  and  a  formal 
notice  to  pay  in  six  months  was  given  in 
January^  1850.  The  testator  died  in 
December,  1850,  having  devised  his  real 
and  personal  estate  to  bis  executors,  in 
trust  to  sell,  and  in  the  first  place  pay 
his  debts.  A  creditor's  suit  was  insti- 
tuted by  the  payee  in  1855,  to  which  the 
administrators  pleaded  the  Statute  of 
Limitations.  The  Court  held,  that  the 
trust  for  payment  of  the  debto  prevented 
the  operation  of  the  sutute  both  as  to  the 
real  and  personal  estate,  and  that  neither 
the  action  nor  the  indorsement  on  the 
writ  were  aufficient  notice  to  pay,  ac- 
cording to  the  tenour  of  the  note.  Moore 
V.  PetchelL  vol  22,  p.  172 

PROMOTERS'  CONTRACTS. 

1.  A  railway  companj|r  held  not  bound  by 
a  contract  entered  into  by  the  projectors 
prior  to  their  incorporation.  Preston  v. 
The  Liverpool,  Manchester  and  Newcastle- 
upon-Ttfne  Junction    Railway    Company. 

vol.  17,  p.  11*4 

2.  The  projectors  of  a  railway  company 
entered  into  a  contract  with  a  landowner 
for  the  purchaae  of  the  land  required. 
Subsequently  the  act  passed  establishing 
and  incorporating  the  company.  The 
company  abandoned  the  undertaking, 
without  having  done  anything  to  adopt 
the  contract,  except  by  staking  out  the 
intended  line.  Held,  that  the  company 
were  not  bound,  the  contract  not  being 
under  the  corporate  seal,  and  there  being 
no  sufficient  adoption  of  it     Ibid. 

PROOF  OF  DEBTS. 
[«9ee  Inquiries,  Payment  (Debts  and 

LBaACIBS).] 

PROPERTY  TAX. 
ISee  Income  Tax.] 


PROSPECTUS. 
[See  Company,  Shareholder.] 

PROTECTION  ORDER. 
ISee  Married  Woman.] 
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PUBLIC  POLICY  OR  CONVENI- 
ENCE. 

[See  Illboalitt  and    Immorality  op 
Contract,   Railway,  Restraint  op 
Trade.] 

1.  Whether  a  public  compaDy  can  contract 
itself  out  of  powers  ^iven  it  by  the  legis. 
lature  for  the  public  protection,  qwere. 
SembU,  not.  BreynUm  ▼.  The  London  and 
North'  Western  Railway  Company, 

vol.  10,  p.  288 

2.  A  railway  company  is  not  like  a  partner- 
ship for  general  trading  purposes,  in 
which  one  portion  of  the  business  may 
be  abandoned ;  but  it  is  a  partnership 
for  a  public  purpose,  for  effecting  a  work 
which  it  is  a  duty  to  complete.  The  ob- 
ligation to  complete  the  work  is  co- 
extensive with  the  authority  to  make  it 
Cohen  ▼.  WilkinMon.  vol.  12,  p.  12fi 

8.  It  appeared  that  a  railway  company  had 
neither  the  intention  nor  the  means,  nor 
any  probability  of  obtaining  the  means, 
of  completing  the  whole  of  the  line  au- 
thorized by  their  act,  but  they  appeared 
to  have  the  means  and  intention  to  com- 
plete a  part  only.  An  injunction  was 
granted,  at  the  instance  of  a  shareholder, 
in  the  form  of  restraining  the  company 
from  applying  the  funds  in  the  construc- 
tion of  the  part  only,  or  otherwise  than 
with  the  view  and  purpose  of  completing 
the  whole.    Ibid. 

(See  Graham  v.  Birkenhead,  Sfc,  Rail- 
way Company.  vol.  12,  p.  460 

Hodgion  ▼.  Earl  Powia,  vol.  12,  p.  629 

Logan  ▼.  Earl  of  Cowrtown. 

vol.  18,  p.  22) 

4.  A  plaintiff  sued,  as  one  of  the  public,  to 
restrain  a  railway  company  from  closing 
it.  Held,  that  such  a  suit  could  not  be 
maintained.  Thome  ▼.  The  Taw  Vale 
Railway  and  Dock  Company, 

vol.  13,  p.  10 

5.  Bequest  for  purchasing  the  dischai^  of 
poachers,  **  committed  to  prison  for  non- 
payment of  fines,  fees  or  expenses  under 
the  game  laws.*'  Held  void,  as  encou- 
raging offences,  and  opposed  to  public 
policy.     Thrupp  v.  CoUett.    (No.  1.) 

vol.  26,  p.  125 

6.  The  Defendants  proposed  turning  an 
inclined  road  or  slipway,  leading  firom 
the  town  to  the  sea-shore,  from  the  north- 
east to  the  north-west.  It  appeared  that 
this,  so  far  from  producing  any  ii^ury, 
would  make  a  more  convenient  landing 
place.  Held,  that  whether  the  Defend- 
ants were  authorized  or  not,  the  Court 
would  not  interfere  in  the  matter.  The 
Ryde  Commieeioners  v.  The  Isle  of  Wight 
Ferry  Company,  vol.  80,  p.  616 

7.  A  conveyance  of  property  by  a  father  to 
his  son  to  give  him  a  qualification  to 
vote:  Held,  not  invalid,  but  a  bounty. 
May  V.  May,  Tol  ZZ,  p.  81 


8.  The  Court  will  uke  the  interests  of  die 
public  into  consideration  when  asked  to 
interfere  with  a  railway.  Lyde,  on  be- 
ha{f,  4*0.,  V.  The  Eastern  Bengal  Railway 
Company,  vol.  86,  p.  10 


PURCHASE. 

[See  Assignment  pendente  lite.  Pur- 
chase BY  Father  in  Child's  Name, 
Purchase  by  Lots,  Purchaser  por 
Value,  Trustee  PURCHASING,  Vendor 
AND  Purchaser.] 


PURCHASE  BY  FATHER  IN  NAME 
OF  CHILD. 

[See  Loco  Parentis.] 

1.  Moneys  were  invested  in  the  funds,  by 
a  father,  in  the  name  of  his  son,  the  divi- 
dends of  which  were  received  by  the 
father  during  his  life,  under  a  power  of 
attorney  from  the  son.  Held,  after  his 
death,  that  thb  was  an  advancement, 
and  that  the  funds  belonged  to  the  aon. 
Sidmouth  v.  Sidmouth.  vol.  2,  p.  447 

2.  When  a  father  purchases  property  with 
his  own  money,  and  takes  a  conveyance 
in  the  name  of  his  son,  the  law  presumes 
it  to  be  an  advancement  for  the  son, 
and  not  a  trust  for  the  father.  Those 
who  allege  that  it  is  a  trust  are  bound 
to  prove  it,  and  the  evidence  for  that 
purpose  consists  mainly,  if  not  exclu- 
sively, of  contemporaneouscircunutances. 
Christy  v.  Courtenay,  vol.  18,  p.  96 

3.  A  sum  of  Consols,  invested  by  a  father 
in  the  names  of  his  two  daughters,  held, 
under  the  circumstances,  to  form  part  of 
his  estate,  and  not  to  be  an  advancement 
to  them.  Bone  v.  Pollard,  vol.  24,  p.  288 

4.  A  father  purchased  a  copyhold,  and  was 
admitted  thereto  to  hold  during  the  lives 
of  his  three  children,  A,,  B,  and  C  suc- 
cessively. B,,  after  the  death  of  the  fa- 
ther and  A,,  got  admitted,  whereupon 
the  Plaintiff,  who  claimed  under  the 
father's  will,  instituted  a  suit  to  have  B, 
declared  a  trustee  for  him.  As  an  ex- 
cuse for  not  proceeding  at  law,  the  Plain- 
tiff alleged  a  custom  of  the  manor,  by 
which  the  cestui  qtte  vie  was  entitled  to  be 
admitted:  this  was  disputed.  Held, 
that  even  assuming  the  custom,  still,  by 
the  form  of  the  grant  the  father  had  made 
an  advancement  to  his  sons,  who  were 
therefore  entitled  beneficially,  and  not  as 
trustees  for  their  father.    Jeans  v.  Cooke, 

vol.  24,  p.  618 
8.  The  evidence  to  rebut  the  presumption 
of  an  advancement,  in  the  case  of  a  pur- 
chase by  a  father  in  the  name  of  a  child, 
ought  to  be  distinct  and  contempora- 
neous. Ibid. 
6.  Purchases  and  mortgages  were  taken  by 
a  fiither  in  the  name  of  his  son.    The 
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father  received  the  rents  and  interest, 
and  paid  them  into  a  bank,  but  he  al- 
lowea  his  son  to  draw  for  the  sums  he 
required.  The  son  died  first.  Held, 
that  the  presumption  of  an  advancement 
was  not  rebutted.     WiUiaim  ▼.  William*, 

▼ol.  82,  p.  370 
7.  Money  which  was  standing  in  the  funds 
in  the  name  of  a  married  woman,  was 
claimed  after  her  decease  and  that  of  her 
husband,  by  her  mother,  as  having  been 
invested  by  her  while  separated  fiom  her 
husband  in  her  daughter's  name.  The 
only  evidence  of  the  trust  was  the  affi- 
davit of  the  mother,  and  proof  that  the 
dividends  had  been  received  by  her  with 
the  assent  of  the  daughter  and  her  hus- 
band. The  Court  held  the  claim  of  the 
mother  established.    Domt  v.  EiUt. 

vol.  Z5,  p.  678 


PURCHASE  BY  LOTS. 

1.  Two  houses,  held  under  one  lease,  were 
sold  separately  to  A.  and  B.  The  lease 
was  produced  and  inspected  at  the  sale 
by  the  purchasers'  solicitors.  The  con- 
ditions of  sale  provided  for  the  appor- 
tionment of  the  rent  between  the  two 
purchasers,  but  did  not  notice  covenants 
to  insure,  &c.,  and  a  proviso  for  re-entry 
on  non-performance,  contained  in  the 
lease.  Held,  that  though  J.  might  be 
evicted  by^the  default  of  B^  still  he  was 
under  the  circumstances,  bound  to  com- 
plete.    Paterttm  v.  Long.     voL  6,  p.  590 

2.  Lands  were  subject  to  a  lease  of  a  way- 
leave  at  a  certain  rent  for  sixty-three 
years,  which  the  lessee  had  the  power  of 
determining.  The  land  and  rent  were 
sold  separately  by  auction  in  two  lots, 
and  were  purchased  by  two  different  per- 
sons. After  some  time,  the  purchaser  of 
the  land  entered  into  an  arrangement 
with  the  lessee  to  put  an  end  to  the  lease, 
and  entered  into  a  different  one,  in  order 
to  defeat  the  right  of  the  purchaser  of 
the  rent.  Held,  that  this  was  contrary 
to  equity,  and  the  right  of  the  purchaser 
of  the  rent  was  made  good  out  of  the  new 
contract.  Wood  v.  tht  Marquia  qf  London- 
derrp.  vol.  10,  p.  465 

8.  BuUding  land  was  sold  in  k  number  of 
lots,  subject  to  certain  conditions  as  to 
fencing,  repairing  the  roads,  and  to  re- 
strictions as  to  the  class  of  houses  to  be 
built.  The  conditions  also  provided, 
that  statements  to  this  effect  should  be 
inserted  in  the  conveyances.  By  the 
15th  condition,  the  vendor  reserved  the 
right  of  selling  the  unsold  lots  under  dif- 
ferent arrangements,  **  and  either  subject 
to  or  not  subject  to  the  stipulations  as  to 
fencing  and  other  stipulations  contained 
in  the  particulars  or  the  conditions." 
Held,  first,  that  as  to  the  unsold  lots  the 


vendor  was  subject  to  none  of  the  restric- 
tions; secondly,  that  the  purchasers 
were  bound  to  have  not  only  the  restric- 
tive conditions  stated  on  their  convey- 
ances, but  also  the  15th,  in  favour  of  the 
vendor ;  and  thirdly,  that  a  separate  deed 
of  covenant  by  a  purchaser  as  to  the  re- 
strictions was  a  sufficient  compliance 
with  the  provision  as  to  the  statement  on 
the  conveyances.    Sidney  v.  Clarkgon, 

vol.  Z&,  p.  118 

PURCHASER  FOR  VALUE. 
[S€€  Notice.] 

1.  The  defence  of  being  a  purchaser  for 
valuable  consideration  without  notice  is 
available  in  equity  against  a  legal  as  well 
as  against  an  equitable  title,  and  also  as 
against  a  chanty.  Jtivmey-Gentral  v. 
miHna.  vol.  17,  p.  285 

2.  To  a  bill  by  an  eigni  against  a  puiani 
mortgagee,  a  defence  by  the  latter,  that 
he  is  a  purchaser  for  valuable  considera- 
tion, without  notice  of  the  first  mortgage, 
is  unavailing.  Finch  v.  Shaw;  Colyer  v. 
Finch.  vol.  19,  p.  500 

8.  Where  A,  (a  stranger  to  the  trust),  as- 
suming to  exercise  a  trust  for  sale,  con- 
veys the  estate  to  a  purchaser,  if  this 
Court  afterwards  compels  the  purchaser 
to  restore  the  land  to  the  cwatui  qve  iruat, 
the  purchaser  will  be  entitled  to  all  the 
assistance  which  this  Court  or  the  eeattU 
que  tmat  could  give  him,  to  recover  from 
the  self-constituted  trustee  the  purchase- 
money  still  in  his  hands,  or  for  which  he 
might  remain  liable.  Hope  v.  Liddell 
(No.  1);  Liddell  v.  Norton, 

vol.  21,  p.  188 

4.  The  Plaintiffs  sought  to  set  aside  a  con- 
veyance made  by  their  ancestor,  as  they 
alleged,  while  a  lunatic,  under  undue 
influence,  and  for  an  inadequate  consi- 
deration. The  Defendant,  who  claimed 
under  a  derivative  title  from  the  pur- 
chaser, insisted  that  he  was  a  purchaser 
for  valuable  consideration  without  notice. 
No  notice,  actual  or  constructive,  having 
been  proved,  the  Court  refused  to  inter- 
fere, and  dismissed  the  bill  with  costs. 
Greenalad4  v.  Dare,  vol.  26,  p.  284 

5.  Where  a  person  takes  a  lease  without 
inquiry  of  the  title  of  the  lessor,  he  can- 
not plead  purchaser  for  valuable  consi- 
deration without  notice;  and  it  was  held, 
that  the  purchaser  of  a  lease,  subject 
to  a  stipulation  that  the  vendor's  title 
should  commence  with  the  lease,  could 
not  avail  himself  of  that  plea.  Robaon  v. 
Flight.  vol.  84,  p. -110 

QUESTIONS  OF  LAW  AND  FACT. 

[See  Issue  at  Law.] 

1.  The  Crown  might,  before  the  abolition 
of   the    Equity    Exchequer,  have   pro- 
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ceeded  on  the  Equity  gide  in  respect  of 
a  legal  right,  and  may  now  proceed  in 
the  fame  way  in  Chancery.  The  Attemey- 
General  v.  The  Corporaiicn  vf  Lendon* 

vol.  8,  p.  270 

2.  Principles  and  practice  in  a  case  where 
the   Plaintiff's  relief  in   equity  is  de- 
pendent upon  his  previously  establishing 
his  legal  nght.     Smith  v.  The  Earl  vf  Ef- 
fingham, vol.  10,  p.  689 

S.  The  Master  of  the  Rolls  declined  to 
bind  the  inheritance  by  the  opinion  of 
one  court  of  law  on  an  ambiguous  will 
without  first  obtaining  the  opinion  of 
another  court  of  law.     WlUan  v.  Eden, 

vol.  11,  p.  289 

4.  Except  in  cases  of  difflcultv,  this  Court 
will  itself  determine  questions  of  con- 
struction in  the  first  instance,  without 
seeking  the  assistance  of  courts  of  law. 
WHwn  V.  Eden.  vol  14,  p.  817 


RAILWAY. 

[See   Company,  Lands    Clauses    Act, 
Public  Policy,  Ultra  Vires.] 

1.  A  railway  act  provided,  that  it  should 
not  be  lawful  for  the  railway  company  to 
make  or  establish  any  ^Mie  station, 
^ards,  wharfii,  waiting,  loading  or  unload- 
mg  places,  warehouses  or  other  buildings 
and  conveniences  for  the  depositing,  re- 
ceiving, loading  or  keeping  any  pas- 
sengers or  cattle,  or  any  goods,  articles, 
matters,  or  things  upon  the  estate  of 
R,  G,  without  his  consent  Held  on  de- 
murrer  that  the  word  *'  public**  did  not 
necessarily  override  the  whole  sentence, 
and  that  if  it  did,  then  that,  firom  the 
subsequent  clauses,  every  convenience 
connected  with  the  railway  must  be  con- 
sidered as  for  the  public  use.  Oordon  v. 
7%«  Cheltenham  Railway  Company. 

vol.  5,  p.  229 

2.  It  is  on  the  ground  of  a  general  public 
good,  that  the  legislature  grants  to  rail, 
way  companies  the  compulsory  powers  of 
taking  the  property  of  individuals.  Oray 
V.  Tlu  Liverpool  and  Bury  RaUway  Com- 
pany.  vol.  9,  p.  891 

S.  In  questions  between  companies  and  in- 
diviauals  whose  property  the  former  seek 
to  take  under  compulsory  clauses  in  their 
acts,  the  Court  does  not  strain  the  con- 
struction of  the  act  in  favour  of  the  former. 
IhU. 

4.  When  the  power  of  fully  completing  a 
railway,  according  to  the  intention  of  the 
legislature,  depends  on  the  voluntary 
consent  of  individuals  having  property 
on  the  proposed  line,  such  consent  ought 
to  be  obtained  by  the  company  before 
they  proceed  in  the  undertaking.    IHd. 

fi.  Whether,  where  it  is  evident  that  the 
line  of  a  railway  cannot  be  fully  com- 


pleted, the  company  have  a  right,  ooa« 
pulsorily,  to  take  any  part  of  the  pro- 
perty in  the  proposed  line,  qtuere.  Gray 
V.  The  Liverpool  and  Bury  Railway  Com" 
pany.  vol.  9,  p.  891 

6.  Observations  as  to  the  extent  of  the 
powers  given  by  railway  acts.  Colman 
V.  The  Eastern  Counties  Railway  Company^ 

vol.  10,  p.  1 

7.  The  directors  of  a  railway  company,  for 
the  purpose  of  increasing  the  traffic,  pro- 
posed to  guarantee  certain  profits,  and 
secure  the  capital  of  an  intended  steam- 
packet  company,  who  were  to  act  in 
connection  with  the  railway.  Held,  that 
such  a  transaction  was  not  within  their 
powers,  and  they  were  restrained  by  in- 
junction.   Ibid. 

8.  By  the  "  Railway  Clauses  Consolidation 
Act,"^  If  a  railway  crosses  any  turnpike 
road,  then,  except  where  otherwise  pro- 
vided for  by  the  special  act,  the  road  is 
to  be  carried  over  the  railway,  or  the 
railway  over  the  road.  By  their  special 
act,  a  company  were  authorized  to  make 
the  railway  **  in  the  line  and  upon  the 
lands  delineated**  in  the  plans  deposited ; 
and  they  were  authorized  to  pass  a  certain 
turnpike  road  on  a  level,  and  the  depo- 
sited  plans  so  represented.  The  Plaintiff 
agreed  to  sell  to  the  company  a  portion 
of  his  land,  adjoining  the  road,  and  the 
agreement  recited,  that  it  was  purchased 
for  the  purpose  of  constructing  the  rail- 
way "  according  to  a  certain  plan  and 
section  thereof  deposited,"  8cc  Held, 
that  the  company,  under  the  acts,  had 
power  to  make  the  turnpike  road  pass 
under  the  railway  instead  of  on  a  level, 
and  that  this  right  had  not  been  de- 
stroyed by  the  agreement  with  the 
Plaintiff.  Breynton  v.  The  London  and 
North'  Western  Railway  Company. 

vol.  10,  p.  288 

9.  A  railway  company  authorized  to  make  a 
line  of  fifty-six  miles,  resolved  on  making 
only  four  miles  of  it,  and  to  abandon  the 
rest.  Held)  that  such  a  resolution  was 
illegal,  both  as  against  the  landowners 
OQ  the  line  and  the  shareholders  in  the 
Company.     Cohen  v.  H^lkinson. 

vol.  12,  p.  125 

10.  The  powers  contained  in  railway  acts 
are  given  only  in  the  contemplation  of 
the  supposed  public  good  by  completion 
of  the  whole  work ;  and  this  Court  will 
interfere  when  it  sees  that  the  whole  un-- 
dertaking  cannot  be  completed.     Ibid. 

11.  Where  a  railway  company  has  under- 
taken to  complete  a  line,  or  any  series  of 
lines,  they  are  bound  to  complete  the 
whole  line  or  series  of  lines,  and  are 
not,  without  parliamentary  authority,  at 
liberty  to  abandon  any  portion  of  their 
undertaking.  Graham  v.  The  Birkenhead, 
Lancashire,  and  Cheshire  Jumction  RaiU 
wayCompamy.  vol.12,  p.  460 
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12.  Bxtgting  contracts  for  making  part  of 
the  line  are  no  answer  to  an  application 
to  prevent  a  railway  company  from  mak- 
ing a  portion  of  the  line  with  an  intention 
of  completing  less  than  the  whole.  Gra- 
ham  y.  The  Birken^ad,  Lmnca^iref  and 
Cheshire  Janetian  Railway  Company » 

vol.  12,  p.  460 

13.  On  an  application  for  an  injunction  to 
prevent  a  railway  company  firom  making 
a  portion  only  of  their  line,  abandoning 
the  rest,  the  Court  would  not  be  disposed 
to  act  in  a  severe  and  strict  manner,  if, 
by  a  small  expenditure,  a  great  benefit 
might  result  to  the  shareholders  and  a 
considerable  advantage  to  the  public 
IMd. 

14b  Where  a  railway  company  has  formed 
a  portion  of  the  line,  but  is  unable  to 
complete  the  whole,  the  Court  exercises 
a  discretion  in  granting  an  injunction, 
the  effect  of  which  will  he  to  prevent  that 
portion  being  made  effective  and  bene- 
ficial to  the  public  and  profitable  to  the 
shareholders.    Hodgum  v.  Earl  PowU, 

vol.  12,  p.  529 

15.  A  Plaintiff  sued,  as  one  of  the  public, 
to  restrain  a  railway  company  from 
closing  it«  Held,  that  such  a  suit  could 
not  be  maintained.  Thome  v.  The  Taw 
Yale  Railway  and  Dock  Company, 

vol.  IS,  p.  10 

16.  Upon  the  construction  of  a  contract 
between  an  individual  and  a  railway 
company,  held  that  nothing  had  taken 
place  which  could  give  him  a  right  to 
use  horses,  as  the  moving  power,  against 
the  will  and  consent  of  the  company. 
Und. 

17.  It  appeared  very  probable,  that  at  the 
time  or  the  filing  of  the  bill,  a  company, 
which  was  authorized  to  make  150  miles 
of  railway,  intended  to  complete  twenty- 
three  miles  only,  and  abandon  the  rest. 
Upon  a  motion  to  restrain  them,  it  ap> 
peared  that  the  company  had  since  aban- 
doned the  whole.  The  Court  was  of 
opinion,  that  if  the  case  had  remained  as 
it  was  at  the  time  of  the  filing  of  the 
bill,  the  Plaintiff  would  have  been  en- 
titled to  the  injunction  ;  but  refused  it, 
Qu  the  ground  of  the  alteration  in  the 
existing  circumstances,  and  gave  no 
costs.    Logan  v.  The  Earl  of  Coartoum. 

vol.  18,  p.  22 

18.  Contract  entered  into  for  the  purchase 
of  land  between  a  projected  railway  com- 
pany and  a  landowner,  held  absolute, 
and  not  conditional  on  the  formation  of 
the  railway.  Lord  James  Stuart  v.  The 
London  and  North-  Western  Railway  Com- 
pany, vol.  15,  p.  518 

19.  Contract  for  the  purchase  of  *'  the  land 
required"  for  a  railway,  with  provisions 
as  to  roads,  culverts,  &c.,  held  not  too 
vague  to  be  specifically  performed.    Ibid. 

20.  As  to  the  authority  of  a  secretary  to  a 


railway  company  to  bind  the  company 
by  an  admission.  Bell  v.  London  and 
north-  Western  Railway  Company, 

vol.  15,  p.  548 

21.  During  a  contest  before  parliament, 
two  competing  railway  companies  came 
to  an  agreement  for  dividing  the  profits 
earned  by  both  in  a  given  proportion, 
and  for  regulating  the  traffic.  Lord 
Cottenham  and  the  Q.  B.  held  that  the 
arrangement  was  not  invalid,  as  a  fraud 
upon  the  public  by  creating  a  monopoly, 
and  the  Master  of  the  Rous  considered 
that  Lord  Cottenham  had  decided  infe- 
rentially,  that  such  a  contract  was  not 
ultra  vires.  But,  held  by  L.  J.  Knight 
Bruce,  that  it  was  a  breach  of  trust,  and 
by  L.  J.  Turner,  that  it  was  ultra  vires, 
and  contrary  to  public  policy.  Shrewi- 
bury  Jf-c.  Railway  Company  v.  Loudon,  Sfc.^ 
North-  Wsstem  Railway  Company. 

voL  16,  p.  441 

22.  A  railway  company  cannot,  in  the  ab- 
sence of  any  authority  contained  in  their 
acts  of  incorporation,  become  proprietors 
of  steamboats  and  carriers  of  passengers 
and  goods  by  sea.    Ibid. 

28.  A  railway  company,  having  applied  for 
an  act  to  extend  their  line,  was  opposed 
by  a  landowner ;  whereupon  an  agreement 
was  entered  into  between  the  solicitor  of 
the  company  and  the  landowner,  that  the 
latter  should  withdraw  his  opposition, 
and  if  the  act  passed,  that  the  company 
should  purchase  his  land  on  certain 
terms.  Neither  the  appointment  of  agent 
nor  the  agreement  was  under  the  seal  of 
the  corporation.  The  act  passed,  but 
the  company  did  not  take  the  land.  The 
Court,  considering  that  the  company  had 
done  no  act  to  take  the  benent  of  the 
contract,  refused  a  decree  for  specific 
performance,  and  declined  to  order  the 
company  to  admit  the  validity  of  the 
contract,  in  order  to  enable  the  Plaintiff 
to  try  his  right  at  law.  Oooday  v.  The 
Colchester^  ^c.  Railway  Company. 

vol.  17,  p.  132 

24.  A  company  having  given  notice  to  take 
land  unoer  their  compulsory  powers,  and 
the  price  being  fixed,  the  contract  is 
complete,  and  this  Court  will  entertain  a 
suit  by  the  company  for  specific  perform- 
ance, but  they  will  not,  tnough  success- 
ful, obtain  their  costs,  if  they  could  have 
derived  the  same  advantage  by  proceed- 
ing under  their  act.  7%e  Regent's  Canal 
Company  v.  Ff^are.  vol.  28,  p.  575 

25.  It  seems  doubtful,  whether,  where  a 
public  company  have,  under  their  com- 
pulsory powers,  given  notice  to  the  land- 
owner to  take  his  land,  and  nothing  more 
is  done,  a  suit  for  specific  performance 
can  be  maintained.    Ibid, 

26.  The  Defendants  were  by  act  of  parlia- 
ment authorized  to  make  a  short  line 
uniting  their  main  line  with  the  Plain- 
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tiff's  line,  but  the  12th  section  prohibited 
the  defendants  opening  their  main  line 
until  the  junction  should  be  completed. 
In  default  of  the  Defendants  making 
the  junction  within  a  specified  time,  the 
Plaintiffs  were  authorized  to  make  it 
The  Defendants  proposed  opening  their 
main  line  before  the  completion  of  the 
junction.  Held,  that  the  Plaintiffs  had 
a  sufficient  interest  to  entitle  them  to  an 
injunction  to  prevent  this  proceeding, 
and  that  it  was  not  necessary  to  resort  to 
an  information  for  that  purpose,  and  an 
injunction  was  granted,  aithouffh  the 
delay  in  opening  the  main  line  might  be 
prejudicial  to  the  public.  Th§  Crom/ord 
and  High  Peak  Haiiway  Cimpany  ▼.  The 
Stockport,  DUUy  and  fVhaUy  Bridge  Rail- 
way Company,  vol.  24,  p.  74 

27.  An  agreement  entered  into  between  a 
landowner  and  the  promoters  of  a  bill  in 
parliament  authorizing  the  construction 
of  a  railway,  held,  not  binding  on  the 
company  after  its  incorporation,  the  com- 
pany having  done  no  act  to  adopt  it 
mUiams  v.  The  St.  George's  Harbour  Com- 
pany, vol.  24,  p.  339 

28.  Whether  an  agreement  to  buy  off  the 
opposition  of  a  landowner  to  a  railway 
bill  before  parliament  can  be  supported, 
gtufre»    Ibidm 

29.  The  8  &  9  Viet.  c.  42  (1845)  enabled 
canal  companies  to  become  carriers  on 
canals,  to  lease  their  canals  and  to  take 
leases  of  others.  Subsequently  (1856), 
a  railway  company  obtained  an  act,  ena- 
bling them  to  purchase  the  X  canal  and 
to  exercise  all  its  "rights,  powers  and 
privileges.*'  Held,  that  af^er  the  pur- 
chase, the  railway  company  had  autho- 
rity  to  take  a  lease  of  canal  F.,  under 
the  first  act,  this  being  a  ''right,  power 
and  privilege  "  possess^  by  canal  X,  and 
which  passed,  on  its  sale,  to  the  railway 
company.  A  motion  by  a  shareholder 
of  the  railway  for  an  injunction  to  re- 
strain the  purchase  of  canal  F.  was  re- 
fused. Rogers  v.  7^  Orford,  Worcester 
and  Wolverhampton  Railway  Cowtpany. 

vol.  25,  p.  322 

30.  A  judgment  creditor  and  debenture 
holder  of  a  railway  company  held  neither 
entitled  to  a  foreclosure  nor  sale.  But 
inquiries  were  directed.  Fumett  v.  The 
Caterham  Railway  Company, 

vol.  25,  p.  614 

31.  A  railway  company  gave  notice  to  a 
tenant  at  will  to  uke  part  of  the  lands, 
and  they  were  allowed  to  take  possession 
and  complete  their  line.  Afterwards,  a 
person,  who  had  subsequently  to  the  no- 
tice purchased  one-ninth  of  the  land, 
filed  a  bill,  merely  praying  an  injunction 
to  restrain  the  railway  company  from  en- 
tering upon,  continuing  in  possession  of, 
or  otherwise  interfering  with,  the  land. 
The  bill  was  dismissed  with  costs.    Car- 


nochan  v.  The  Norwich  and  Spalding  Rail- 
way Company,  vol.  26,  p.  169 

32.  Notices  by  railway  companies  to  take 
land  cannot  be  treated  higher  than 
contracts,  and  after  great  delay  in  pro- 
ceeding on  such,  notices,  they  will  be 
considered  abandoned.  Hedges  ▼.  f^ 
Metropolitan  Railway  Company, 

vol.  28,  p.  109 

33.  Notice  to  take  part  of  a  property  was 
given  by  a  company  ten  davs  before  the 
expiration  of  their  compulsory  powers. 
A  counter  notice  was  given  by  the  land- 
owner requiring  them  to  take  the  whole. 
The  company  did  not  follow  up  their  no- 
tice, but,  fourteen  months  afterwards, 
gave  the  landowner  notice  of  an  intended 
application  to  parliament  to  abandon 
their  undertaking.  This  they  did  not  ob- 
tain,  and,  nineteen  months  after  the  first 
notice,  the  company  proceeded  to  obtain 
the  lands  compnlsorily.  The  landowner 
filed  a  bill  for  an  injunction,  stating  that 
the  original  notice  was  not  bond  fide 
given ;  that  the  company,  in  their  sub- 
sequent proceedings,  haa  treated  the  no- 
tice as  abandoned,  and  that  in  the  belief 
of  such  abandonment,  the  Plaintiff  had 
forborne  taking  proceedings.  Held,  that 
the  Plaintiff  was  entitled  to  relief,  the 
companv's  demurrer  to  the  bill  was  con- 
sequently overruled,  and  the  injunction 
was,  on  a  subsequent  motion,  granted. 
Ibid, 

34.  The  Plaintiffs  had  power  of  running 
over  part  of  the  Defendants'  line  of  rail- 
way, with  carriages  of  the  construction 
which  the  regulations  of  the  latter  should 
'*  reasonably  require."  The  regulations 
made  by  the  Defendants  required  the 
draw-bars  and  couplings  to  be  of  a  spe- 
cified description;  that  every  vehicle 
should  have  a  break  acting  on  two  wheels, 
and  buffers  at  each  end  of  12- inch  dia- 
meter and  4- inch  stroke.  The  Plaintiffs 
alleged  these  regulations  to  be  unreason- 
able. Held,  first,  that  the  burden  was 
on  the  Plaintiffs  to  prove  the  unreason- 
ableness; secondly,  that  the  regulations 
were  reasonable  and  indispensable  in 
passenger  trains,  and  were  reasonable 
and  useful  in  goods  and  luggage  trains ; 
thirdly,  that  the  fiict  of  the  re^^ulations 
not  having  been  enforced  rigorously 
against  the  Plaintiffs,  for  some  time,  was 
no  reason  for  not  enfbreing  them  strictly 
afterwards;  fourthly,  that  the  Plaintills 
had  a  right  to  insist  that  they  should  not 
be  treated  differently  from  other  persons 
in  these  matters;  and  lastly,  that  a  clause 
in  the  act  to  refer  differences  to  arbitra- 
tion did  not  oust  the  jurisdiction  of  the 
Court  to  prevent  the  enforcement  of  rea- 
sonable regulation.  The  Rhymney  Rail- 
way Company  v.  Tho  Toff  Vale  Railway 
Compamy,  vol.  28,  p.  153 

35.  A  fiilway  company  entered  into  a  con- 
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tract  with  a  tenant  for  life  of  property 
within  their  line,  who  appointed  a  sur- 
veyor under  *'  The  Lands  Clauses  Con- 
solidation Act"  (8  fie  9  Ttc/.  c  18,  s.  9). 
The  company  would  neither  appoint 
their  valuer  nor  complete  the  contract 
The  Court  directed  an  inquiry  whether 
the  price  agreed  upon  was  reasonable 
and  proper.  Baker  ▼.  The  Metropolitan 
Eailway  Company.  vol.  81,  p.  504 

36.  A  railway  company  contracted  for  the 
purchase  of  lands.  Held,  that  they  must 
complete  within  a  reasonable  time,  and 
that  thev  were  not  entitled  to  insist  that 
they  might  complete  whenever,  within 
the  limit  of  their  compulsory  powers, 
they  wanted  the  land.    Ibid, 

87>  Where  a  railway  company,  acting  bond 
JUl€,  has  made  a  mistake  as  to  the  lands 
they  have  valued  and  taken  possession 
of,  and  the  question  between  the  company 
and  the  landowner  is  merely  one  of  value, 
this  Court  will  not,  by  iig unction,  stay 
the  works  on  the  property  taken.  The 
Court,  in  such  cases,  has  regard  to  the 
injury  which  may  be  done  to  the  public. 
Wood  V.  Ths  Charing  Crou  Railway  Com. 
pony,  vol.  83,  p.  290 


RECEIVER. 

1.  A  receiver  being  appointed  to  get  in  the 
outstanding  estate  of  a  testator,  the  Court 
gave  leave  to  a  par^  who  was  willing  to 
pay  a  sum  due  to  the  estate  into  Court 
to  do  so,  in  order  to  save  the  poundage 
which  would  have  been  incurred  if  it  had 
passed  through  the  hands  of  the  receiver. 
Haigh  v.  Grattan.  vol.  1,  p.  201 

2.  At  the  instance  of  a  mortgagee  of  a 
West  India  estate,  a  receiver  and  manager 
had  been  appointed.  Held,  that  he  was 
not  entitled  to  the  produce  of  crops  se- 
vered and  shipped  to  the  consignee  of 
the  mortgagor  prior  to  the  appointment, 
although  there  had  been  no  conversion 
prior  to  that  time.  Codrington  v.  John. 
tUme*  vol.  1,  p.  520 

8.  Two  parties,  who  were  entitled  to  pro- 
perty in  equal  moieties,  made  an  equita- 
ble mortgage  of  it;  one  of  the  mort- 
gagors was  out  of  the  jurisdiction,  and 
Uie  whole  rents  were  received  by  the 
other.  The  Court  granted  a  receiver. 
Hobnes  v.  Bell.  vol.  2,  p.  298 

4.  An  appeal  was  pending  in  the  Privy 
Council  from  a  sentence  of  the  Ecclesi- 
astical  Court  rejecting  the  testamentary 
paper*  of  the  deceased  and  declaring  an 
intestacy;  limited  administration  pen^ 
dente  Uie  had  ceased  by  the  sentence, 
and  an  inhibition  had  issued  from  the 
Privy  Council  which  inhibited  the  Eccle- 
siastical Court  proceeding.  There  being 
no  person  in  the  mean  time  authorized  to 
protect  and  collect  the  estate :  Held,  that 


these  circumstances,  alone,  justified  the 
appointment  of  a  receiver  by  this  Court. 

Held  also,  that  a  receiver  might  in 
such  case  be  granted  on  the  application 
of  a  party  appellant,  who,  assuming  the 
decision  of  the  Ecclesiastical  Court  to  be 
correct,  had  no  interest  in  the  estate  of 
the  deceased. 

And  thirdly,  that  the  circumstance  of 
there  being  no  person  in  whose  name  an 
action  might  be  brought  to  recover  the 
property  b  not  a  sufficient  objection  to 
the  appointment  of  a  receiver.  IVood  v. 
mtehings.  vol.  2,  p.  289 

5.  The  allowance  to  a  receiver  appointed 
by  the  Court  depends  on  the  degree  of 
difficulty  or  facility  experienced  in  the 
collection.  There  is  no  general  rule  as 
to  the  amount. 

The  report  of  the  Master  allowing  to 
the  receiver  a  gross  salary  of  51.  per 
cent  on  considerable  receipts,  composed 
of  large  sums  due  for  mortgages,  annui- 
ties, rents,  &c,  referred  back  for  review. 
Day  V.  Crqft,  vol.  2,  p.  488 

6.  A  receiver,  who  had  been  appointed  in 
consequence  of  the  misconduct  and  in- 
capacity of  trustees  under  a  will,  dis- 
charged, upon  the  appointment  of  new 
trustees  by  the  Court. 

A  receiver  is  appointed  for  the  benefit 
of  all  parties  interested,  and  will  not 
therefore  be  discharged,  merely  on  the 
application  of  the  party  at  whose  instance 
he  was  appointed.    Bainbrigge  v.  Blair, 

vol.  3,  p.  421 

7.  J,  B.  had  obtained  an  order  in  the  Ex- 
chequer for  payment  of  costs,  against  a 
party  to  a  suit  in  this  Court,  who  was 
tenant  for  life  of  certain  property  over 
which  a  receiver  had  been  appointed, 
with  directions  to  pay  her  the  rents.  The 
Court  gave  leave  to  J,  B.,  notwithstand- 
ing the  appointment  of  receiver,  to  sue 
out  and  execute  such  writs  as  he  might 
be  advised.     Gouch  v.  Haworih, 

vol.  8,  p.  428 

8.  A  bill  for  a  receiver,  pending  a  litigation 
as  to  probate,  ought  not  to  seek  discovery 
in  rererence  to  the  merits  on  that  litiga- 
tion.   Wood  V.  Hitchinga.      vol.  8,  p.  504 

9.  A  receiver  appointed  for  the  benefit  of 
two  infant  tenants  in  common,  not  dis- 
charged on  one  coming  of  age.  Smtih  v. 
Lyiter.  vol.  4,  p.  227 

10.  A  receiver  of  a  partnership  granted  in 
a  case  where  no  misconduct  in  manage- 
ment was  alleged,  on  the  ground  that  the 
Defendant  insisted  on  a  legal  objection 
as  destroying  all  right  of  his  partner  to  a 
share  in  the  partnership.    Hale  v.  Hale, 

vol.  4,  p.  869 

11.  A  mortgagee  having  the  legal  estate  is 
not  entitled  to  a  receiver  appointed  by 
the  Court,  although  the  tenants  may  be 
numerous,  and  the  rents  difficult  to  col- 
lect    Sturch  V.  YoungB         voL  5,  p.  557 
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12.  Inl812the  executors  of  a  receiver  ap- 
plied to  pass  his  accounts  and  pay  in  toe 
balance,  this  was  ordered,  but  payment 
was  not  made.  In  1841  they  were  or- 
dered to  pay  in  the  balance  without  in- 
terest, and  it  was  held  that  they  could 
not  object  the  want  of  assets.  Gurdtn  ▼. 
Badcoek.  vol.  6,  p.  157 

13.  A.  was  appointed  receiver,  but  the  so- 
licitor in  the  cause  alone  acted  and  paid 
over  the  rents  to  the  tenant  for  life.  An 
incumbrancer  compelled  the  receiver  to 
pay  the  same  amount  into  Court  and 
alter  payment  of  his  claim,  there  re- 
mained a  surplus,  which  was  paid  to  the 
tenant  for  life.  Held,  that  A,  could  not, 
on  petition,  obtain  repayment  by  the 
tenant  for  life  or  out  of  the  estates.   Ibid, 

14.  Difficulties  in  appointing  a  receiver  of 
a  partnership  upon  motion.  Madgwick 
V.  rVimble,  vol.  6,  p.  495 

15.  Surviving  partners  insisted  on  continu- 
ing the  partnership  with  the  assets  of  a 
deceased  partner.  The  Court  thought 
the  representatives  of  the  latter  entitled 
to  a  receiver.     Ibid, 

16.  A  receiver  ought  not  to  present  a  pe- 
tition, or  originate  proceedings  in  the 
cause.  There  are,  however,  exceptions 
to  the  rule.    Ireland  v.  E<uie. 

vol.  7,  p.  55 

17.  In  a  suit  in  which  the  priorities  of  dif- 
ferent incumbrancers  on  an  estate  were 
determined,  a  receiyer  had  been  ap- 
pointed. J,  B,,  who  claimed  to  be  first 
incumbrancer,  not  having  been  made  a 
party  to  that  suit,  filed  a  bill  of  his  own 
to  establish  his  right  Held,  that  the  re- 
ceiver was  not  a  necessary  party,  and  but 
for  the  decision  in  Lewis  v.  Lord  Zouehe, 
2  Simons,  388,  he  would  have  been  con- 
sidered an  improper  party.  Smiih  v.  Earl 
</  Bffingham,  vol.  7,  p.  357 

18.  A  receiver  had  been  accustomed  to 
bring  in  his  accounts  very  irregularly  in 

.  point  of  time,  and  thereby  the  actual 
balances  in  his  hands  never  clearly  ap- 
peared. He  was  specially  ordered  to  brin^ 
m  his  accounts  before  a  given  day  in 
every  year,  accompanied  with  an  affi- 
davit, shewing  the  actual  balance  in 
hand ;  inquiries  were  also  directed  as  to 
his  former  balances,  and  he  was  ordered 
to  pay  the  costs  of  the  application. 
Bertie  v.  Lord  Abingdon,        vol.  8,  p.  53 

19.  Proceedings  were  commenced  in  the 
common  law  side  of  this  Court,  against 
the  surety  of  a  receiver,  to  compel  the 
payment  of  the  balance  ordered  to  be 
paid  to  the  Plaintiff.  The  surety  paid 
the  amount  to  the  solicitor  prosecuting 
the  proceedings,  and  then  applied  to 
have  his  recognizance  vacated.  The  pe- 
tition was  served  on  the  Plaintiff,  who 
did  not  appear.  The  Court  refused  to 
make  this  order,  but  directed  the  Plaintiff 
to  be  served  with  a  notice  that  the  order 


would  be  made  on  a  given  day,  unless 
the  Plaintiff  shewed  cause  to  the  con- 
trary. The  Plaintiff  not  then  appearing, 
the  order  was  made.    Mann  v.  Stennett, 

vol.  8,  p.  189 

20.  At  the  hearing  of  a  suit  for  redemption, 
the  Court  will  not,  on  the  application  of 
the  Defendant,  grant  a  receiver  against 
the  Plaintiff,  the  mortgagor  in  posses- 
sion, none  being  prayed  by  the  bill. 
Whether  it  can  be  done  m  petition, 
quare.    Barlow  v.  Gains,      vol.  8,  p.  829 

21.  Generally,  the  receiver  in  a  cause 
ought  not  to  make  any  application  to  the 
Court:  if  he  finds  himself  in  circum- 
stances of  difficulty,  he  should  apply  to 
the  Plaintiff  to  make  the  necessary  ap- 
plication, and  on  his  de&ult  the  receiver 
may  then  properly  apply  to  the  Court. 
Parker  v.  Dtmn,  vol.  8,  p.  497 

22.  An  adverse  application  was  made 
against  a  receiver,  by  a  party  to  the 
cause,  which  was  refused  with  costs.  The 
applicant  being  wholly  unable  to  pay  the 
costs:  Held,  that  the  receiver  was  en- 
titled to  be  indemnified,  and  have  his 
costs,  as  between  solicitor  and  client,  out 
of  the  fund  in  hand  belonging  to  incum- 
brancers.   Omrand  v.  Hanmer, 

vol.  9,  p.  8 

23.  A  receiver  will  not  be  appointed  where 
the  rights,  as  between  the  Plaintiff  and 
Defendant,  are  doubtful,  if  the  De- 
fendant has  obtained  the  legal  estate 
without  fraud,  and  no  case  of  danger  as 
to  his  security  is  alleged.  LameaMre  v. 
Lancashire,  vol.  9,  p.  120 

24.  The  Plaintiff  sued  as  heir,  and  the  an- 
swer  neither  admitted  nor  denied  that 
he  held  that  character.  Held,  that  this 
alone  was  not  a  sufficient  ground  for  re- 
fusinff  a  receiver.    Ibid, 

25.  A  husband  contracted  for  a  lease  of 
some  premises,  and  he  afterwards  in- 
duced the  trustees  of  his  marriage  set- 
tlement, who  held  moneys  for  the  sepa- 
rate use  of  his  wife,  without  power  of 
anticipation,  to  act  in  breach  of  their 
trust,  and  to  purchase  the  property.  The 
property  was  conveyed  to  the  trustees,' 
and,  by  a  deed  executed  by  the  husband 
and  wife,  it  was  declared  that  it  should 
be  held  for  their  indemnity  and  on  the 
trusts  of  the  settlement  The  husband 
laid  out  very  considerable  sums  of  money 
in  building  and  repairs,  and,  with  the 
consent  of  the  wife,  was  permitted  to  re- 
ceive the  rents.  After  some  years,  dis- 
putes arose  t  the  trustees  insisted  on  re- 
ceiving the  rents,  and  proceeded  at  law 
to  enforce  their  rights  ;  whereupon  the 
husband  filed  a  bill  against  the  trustees 
and  his  wife,  claiming  a  lease  under  the 
agreement,  and  asking  for  a  sale  of  the 
property,  and  for  the  application  of  the 
produce,  first,  in  replacement  of  the  trust 
funds,  and  afterwards,  in  reimbursing  (he 
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Plaintiff  his  outlay.  A  motion  for  «  re- 
ceiver was  refused  with  costs.  Wiiu  ▼. 
Cooper.  vol.  9,  p.  294 

26.  A  receiver  of  a  moisCy  of  an  estate 
claimed  b^  the  Plaintiff  as  tenant  in 
common  with  the  Defendant  who  was  in 
possession  of  the  whole,  granted  under 
the  circumstances.  Hargrame  v.  Hargrove, 

¥ol.  9,  p.  649 

27.  ji,  and  B.  were  trustees  and  executors. 
A.  paid  more  than  he  received,  in  the 
expectation  of  repayment  out  of  a  mort- 
gage forming  part  ot  the  assets.  A,  died 
and  B,  refused  to  act  In  an  administra- 
tion suit,  a  receiver  of  the  mortgage  was 
appointed  against  the  representatives  of 
if.     Palmer  v.  Wright.         vol.  10,  p.  264 

28.  A  railway  company,  without  the  leave 
of  the  Court,  took  proceedings  under  the 
Lands  Clauses  Consolidation  Act,  to  take 
possession  of  lands  in  the  possession  of 
the  receiver  under  the  Court  On  an  ex 
parte  motion  they  were  restrained.  Tink 
▼.  lUaidk.  vol.  1 0,  p.  6 1 8 

29.  The  existence  of  a  suit  to  recall  pro- 
bate in  which  the  probate  has  been  or- 
dered into  Court  is  not  of  itself  a  suffi- 
cient ground  for  appointing  a  receiver. 
NewioH  ¥.  Riekettt.  vol.  10,  p.  525 

60.  Motion  by  incumbrancer  on  a  fellow- 
ship for  a  receiver  and  injunction,  re- 
fused. Berkeley  ▼.  King**  College,  Cam- 
M4ge,  vol.  10,  p.  602 

Zl.  A  receiver  appointed  after  decree  upon 
motion,  in  an  urgent  case.  Thomat  v. 
Datiet.  vol.  11,  p.  29 

32.  Where  a  reference  has  been  maJe  to 
appoint  a  receiver,  the  Court  will  not,  by 
consent  even  of  the  Pfi'^Mi  dispense  with 
the  usual  security.  The  proper  course  is) 
for  the  parties,  of  their  own  authority,  to 
nominate  a  receiver,  and  then  to  apply 
for  liberty  for  him  to  act  without  secu- 
rity.    Mannered,  Furze.       vol.  11,  p.  60 

63.  A  receiver  was  appointed  over  a  tes- 
tator's real  property,  and  afterwards  by 
foreclosure,  another  estate  became  com- 
prised in  the  property,  and  an  order  was 
made,  that  the  receiver  should  include 
the  rents  in  his  future  accounts.  Held, 
that  the  receiver,  with  the  approbation  of 
the  Master,  had  power,  without  a  special 
order  of  Court,  to  set  and  let  the  fore- 
closed estate.    Dv^ld  v.  Elwee. 

voL  11,  p.  590 

64.  A  motion  by  a  Defendant  for  a  receiver 
is  irregular,  even  in  a  case  where  one  exe- 
cutor filed  a  bill  against  his  co-executor, 
insisting  that  a  receiver  was  necessary. 
Roinntom  v.  UadUy.  vol.  1 1,  p.  614 

65.  R4iles  of  practice  upon  applications  to 
discharge  receivers  and  vacate  their  re- 
cognizances.   Laufton  v.  Rickette, 

vol.  11,  p.  627 

66.  If  the  balance  is  to  be  paid  into  Court, 
the  same  order  may  direct  the  recogni- 
zances to  be  vacated ;  but,  if  the  balance 

VOL.  xxxvi— 4. 


is  to  be  paid  in  any  other  mode,  a  second 
application  becomes  necessary.  Ztoweon 
V.  Rieketts.  vol.  1 1,  p.  627 

67*  In  a  suit  relating  to  two  annuities  se- 
cured on  real  estate,  and  to  which  the 
grantor  was  not  a  party,  a  receiver  was 
appointed  "  of  the  incomes  of  the  out- 
sunding  trust  property  in  the  pleadings 
mentioned.'*  The  receiver  entered  and 
continued  in  possession  of  the  real  estate, 
for  six  years.  The  Court  refused  to  re- 
atrain  the  grantor  by  injunction  from  dis- 
training on  the  tenants.     Crow  v.  fVoo^ 

vol.  18,  p.  271 

66.  An  order  for  a  receiver  ought  to  state 
distinctly,  on  the  face  of  it,  over  what 
property  the  receiver  is  appointed.  IMd. 

39.  After  verdict,  but  before  judgment,  the 
Master  of  the  Rolls  appointed  a  receiver 
against  the  party  in  possession,  an  order 
fiift  for  a  new  trial  being  pending ;  but 
the  Lord  Chancellor  reversed  the  deci- 
sion.    Bttinbrigge  v.  BaddeUy. 

vol.  16,  p.  655 

40.  A  sheriff  seized  the  goods  of  a  tenant 
of  lands,  over  which  a  receiver  had  been 
appointed.  He  retained  half  a  year's 
rent  and  paid  over  the  balance  to  the 
judgment  creditor.  The  receiver  claimed 
the  rent  and  the  Plaintiff  brought  an  ac- 
tion against  tbe  sheriff^  who  applied  to 
the  Court  for  protection  as  between  these 
adverse  claims.  The  Court  declined  to 
interfere.     Try  v.  Try.       vol.  13,  p.  422 

41.  Order  for  a  receiver  made  before  ap- 
pearance against  a  Defendant,  who  had 
absconded  to  avoid  service,  howling  v. 
Hudson.  vol.  14,  p.  426 

42.  Receiver  against  a  mortgagee  in  pos- 
session granted  after  decree,  op  the  ap- 

Slication  of  another  mortgagee,  a  Co- 
efendant.    Hile*  v.  Moore. 

voL  15,  p.  175 
46.  A.  B.,  the  third  mortgagee,  took  pos- 
session,  and  then  bought  up  the  first 
mortgage.  Having  reuined  possession 
many  years,  and  received  a  considerable 
sum,  a  receiver  was  appointed  against 
him  on  the  application  of  the  second 
mortgagee,  the  affidavit  of  J,  B.  not  sa- 
tisfactorily shewing  that  anything  re- 
mained due  on  the  first  mortgage.    lUd, 

44.  Where  A.  and  his  incumbrancers,  B., 

C,  and  D.  joined  in  the  appointment  of 
a  receiver,  who  covenanted  to  keep  down 
the  incumbrances,  according  to  their 
priorities,  and  pay  the  surplus  to  A* 
Held,  that  a  subse<|uent  mortgagee  from 
A.  could  not  sustain  a  bill  against  the 
receiver  and  A.  for  an  account  of  the  rents 
and  an  injunction  against  paying  the  sur- 
plus to  J.  in  the  absence  of  fi.,  C,  and 

D.  Ford  V.  Rackham.         vol.  17,  p.  485 

45.  A  receiver  will  not  be  appointed  with- 
out sureties,  though  not  objected  to,  if 
persons  not  competent  to  consent  are  in- 
terested.    Tylee  v.  Tylee.    vol.  17.  p.  583 
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46.  If  a  testator,  when  he  makes  bis  will, 
is  aware  of  the  circumstances  and  po- 
sition of  his  executors  and  trustees,  the 
Court  will  not  lightly  interfere  with  their 
discretion;  and  although  the  circum- 
stance of  an  executor  being  an  insolvent 
may  be  a  reason  for  appointing  a  re- 
ceiver, yet,  if  the  testator  was  aware  of 
his  insolvency,  the  Court  will  not,  on  that 
ground  alone,  take  the  property  out  of 
his  hands.  Stainion  v.  Carrcn  Company 
and  Others,  vol.  18,  p.  146 

47.  After  a  receiver  of  charity  property 
had  been  appointed,  W.  H.,  Uie  alleged 
churchwarden  of  St.  F.,  insisting  that  the 
chapel  within  the  hospital  was  the  parish 
church  of  St.  F,,  and  in  order,  as  he  al- 
leged, to  tr^  the  right,  forcibly  prevented 
the  chaplain  performing  divine  service 
therein,  as  ho  had  usually  been  accus- 
tomed. The  Court  restrained  W.  H. 
from  interrupting  or  interfering  with  the 
performance  of  divine  worship  in  the 
chapel.  Jttorngjf'Oeneral  v.  St.  Crou 
Hospital.  vol.  1 8,  p.  601 

48.  A  tenant  who  had  not  attorned  to  the 
receiver,  ordered  to  pay  him  the  arrears 
of  rent  in  fourteen  days  and  the  costs  of 
the  application.    Hobson  v.  Sherwood. 

vol.  19,  p.  675 

49.  The  Court  will  not  permit  its  receiver 
to  be  interfered  with  or  dispossessed  of 
the  propertv,  nor  will  it  allow  payment 
to  htm  to  be  intercepted,  although  the 
order  appointing  him  may  be  pmectly 
erroneous.  An  application  must  first  be 
made  to  the  Court  for  leave.  Jmte  v. 
Tnutees  of  Birkenhead  Docks. 

vol.  20,  p.  882 

50.  In  a  suit  on  behalf  of  a  number  of 
grantees  of  rent-charges  on  the  same 
property,  who  had  powers  of  distress  and 
entry,  a  receiver  was  appointed  to  pro- 
tect the  property  pending  the  litigation, 
it  being  untenanted,  and  it  being  impos- 
sible to  obtain  tenants,  for  want  of  pro- 
tection against  the  powers  of  the  several 
grantees  of  the  rent-charges.  White  v. 
Smale.  vol.  22,  p.  72 

51.  Where  a  suit  is  instituted  merely  for 
the  protection  of  the  assets  pending  a 
litigation  for  probate  in  the  Ecclesiastical 
Court,  the  practice  of  the  Court  is,  upon 
the  grant  of  probate,  to  discharge  the 
receiver,  stay  all  proceedings  in  the  suit 
and  dispose  of  the  costs.  Barton  v. 
Bock.    (No.  2.)  vol.  22,  p.  876 

$2,  In  such  a  suit,  for  which  there  was  not 
a  reasonable  foundation,  the  Court  or- 
dered the  Plaintiffs  to  pay  all  the  costs, 
though  a  receiver  had  been  appointed. 
Ibid. 

5Z,  There  being  some  disagreement  be- 
tween three  trustees,  the  majority  acted 
alone  and  took  securities  in  their  own 
names,  omitting  the  name  of  the  dissen- 
tient trustee.    Held,  that  the  Plaintiff, 


who  was  interested  in  the  trust  property, 
was  entitled  to  a  receiver.  SwoUt.  Swale. 

vol.  22,  p.  584 
54.  The  testator  appointed,  as  trustee  and 
executor,  a  person  who,  for  many  years, 
had  been  the  paid  receiver  and  manager 
of  his  estate.  The  tenant  for  life  being 
an  infant,  the  Court  continued  the  exe- 
cutor as  receiver  at  a  salary.  Newport  v. 
Barp.  vol.  23,  p.  80 

65.  Held,  upon  a  petition  to  discharge  a 
receiver  and  pay  over  the  money  in 
Court  and  the  balance,  the  receiver, 
though  served,  ought  not  to  appear,  and 
his  costa  were  not  allowed.  Herman  v. 
Dunbar.  vol.  28,  p.  812 

66.  E*  parte  motion,  before  appearance,  for 
a  receiver  refiised.     Cmllard  v.  CasUard. 

voL25,p.512 

57.  Where  an  Act  of  Parliament  authorizes 
a  corporation  to  mortgage  ita  tolls,  &€•, 
the  Court  of  Chaneeij  nas  jurisdiction 
to  appoint  a  receiver  of  them,  though  no 
such  express  power  is  given  by  the  Act. 
But  the  receiver  over^  such  property 
ought  not  to  have  committed  to  him  any 
powers  of  management  which  ought  pro- 
perly to  be  exercised  by  the  Corpomtioii 
Itself.  De  Winton  v.  The  Mayor,  fe.  ^ 
Brecon.  voL  26,  p.  583 

58.  A  judgment  creditor  cannot  (without 
leave  of  this  Court)  attach  moneys  in 
the  hands  of  ita  receiver,  which  have 
been  directed  to  be  paid  by  him  to  the 
Judgment  debtor.  De  Winton  v.  The  Mayor 
of  Brecon.    ( No.  2.)  vol.  28,  p.  200 

59.  A  judgment  creditor,  who  had  re<* 
covered  moneys  of  the  judgment  debtor 
in  the  hands  of  a  receiver  under  an  order 

*  of  a  court  of  law,  was  ordered  to  repay  it, 
and  he  was  directed,  together  with  the 
receiver  (who  had  not  resisted  the  pay- 
ment to  him)  to  pay  the  oosta  of  the  ap* 
plication.    Ibid. 

60.  A  party  interested  may  apply  at  once 
to  prevent  a  receiver  applying  the 
moneys  in  his  hands  in  a  manner  con- 
trary to  die  directions  of  the  Court,  and 
need  not  wait  until  he  passes  hia  ac- 
count   Ibid, 

61.  The  Court  refused,  on  the  application 
of  one  of  several  equitable  tenants  in 
common,  to  appoint  a  receiver  over  the 
whole  estate,  against  an  equitable  tenant 
in  common  in  possession,  there  being  no 
exclusion,  but  limited  the  appointment 
of  receiver  to  the  share  of  the  Plaintifb 
only.  <fo»4/br<f  V.  Ballard,  vol.  30,  p.  109 

62.  Receiver  granted  under  special  circum- 
stances, at  the  instance  of  a  first  mort- 
gagee having  the  legal  estate.  Ackland 
V.  Gravener.  vol.  31,  p.  482 

6^.  J,t  together  with  B.  as  his  surety, 
mortgaged  their  respective  estates  for 
A.*%  debt  \  but  it  was  provided  that  re- 
course should  not  be  bad  to  B.'s  estate 
unless  A.*^  estate  should  prove  insnf- 
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ficient  In  t  rait  for  ftyreclorare,  B.  in- 
sisted that  the  insufficiency  of  A*9  estate 
had  not  been  shewn.  The  Court  granted 
a  receiver  over  B.'b  estate,  although  the 
legal  estate  was  vested  in  the  mortgagee. 
Aekland  v.  Oratener,  vol.  31,  p.  482 

64.  A  four  days'  order  seems  still  to  be  the 
proper  process  for  compelling  a  receiver 
to  pay  over  his  balances  in  accordance 
with  an  order  of  the  Court.  fVMMiead 
V.  ZjfMf.  ToL  S4»  P*  161 


RECITALS. 

iSee  Parcels.] 

1.  The  plain  effect  of  the  operative  part  of 
a  deed  cannot  be  cut  down  by  the  re- 
citals. HotiidojfY.Overtm.  vol.  14,  p.  467 

2.  Where  the  recital  and  the  operative 
part  of  a  deed  are  at  variance,  the  latter 
must  be  acted  on  until  the  deed  has  been 
reformed  In  a  suit  to  reform  the  instru- 
ment, the  Court  would  be  enabled,  from 
the  circamsunoes,  to  judge  which  was 
erroneous.     Hammomd  v.  Hmmmond, 

vol.  19,  p.  29 

3.  In  1844  A,  B.  agreed  to  give  to  his  cre- 
ditor a  security  on  the  debt  then  due, 
"  or  which  might  thereafter  become  due 
to  him"  from  a  company.  This  was 
carried  into  effect  by  a  deed  in  1845, 
which,  after  reciting  the  agreement,  as- 
signed all  sums  claimed  to  be  due,  and 
which  he  miffht  thereafter  recover.  Held, 
that  the  deed  passed  all  sums  due  at  its 
date,  bat  nothing  subsequent  Sedt  v. 
SeoU.  voL24,p.263 

4.  General  words  in  the  operative  part  of  a 
deed  controlled  by  the  recitals.  Ckiiders 
V.  Eardleff.  vol.  28,  p.  648 

5.  Rule  of  constraction  where  the  operative 
pait  of  a  deed  is  less  extensive  than  the 
reeitaL   Barratt^,  ^f^^  vol.  30,  p.  442 

6.  A  covenant  in  a  deed,  if  ambiguous,  will 
be  controlled  by  the  recitals.  Seibp  v. 
Cfysiai  Paiaee  IHtiriet  Gat  Company. 

vol  30,  p.  606 

7.  Where  they  are  inconsistent,  the  opera- 
tive part  of  a  deed  prevails  over  the  re- 
citals ;  but  where  tlie  operative  part  is 
ambiguous,  the  recitals  may  be  resorted 
to  to  explain  the  ambiguity.  Ymmg  v. 
Smith,  vol.  35,  p.  87 

8.  By  her  wiU,  the  testatrix  gave  1,000/. 
amongst  the  children  of  her  niece.  By 
a  codicil,  she  recited  that  she  had,  by  her 
will,  given  1,000/.  to  F.  B.  (a  son  of  her 
niece),  and  she  declared  that  the  said 
legacy  should  not  be  payable  until 
twenty-one,  with  power  of  maintenance. 
Held,  that  the  erroneous  recital  consti- 
tuted no  gift,  and  that  F.  B.  was  only 
entitled  to  a  share  of  the  1,000/.  Mac- 
kenzie V.  Bradbmry,  vol.  85,  p.  617 


RECORD. 

[Sm  Irreqularitt.] 

1 .  A  petition  for  a  commiasion  to  examine 
witnesses,  and  the  order  thereon,  ob- 
tained by  consent,  wero  intituled  in  an 
original  and  revived  suit,  but  the  inter- 
rogatories were  intituled  in  the  original 
cause  only.  Held,  that  the  interrogato- 
ries wera  wrongly  intituled,  and  the  de- 
positions wero  suppressed.  PrUchard  v. 
Fouikes.  vol.  2,  i>.  133 

2.  An  order  intituled  in  a  non-existing 
cause  discharged  for  irregularity.  West 
V.  Smiik.  voL  3,  p.  306 

3.  Held  not  irregular  to  intitule  an  order 
for  a  commission  to  examine  witneases, 
or  the  commission  or  the  return  thereof, 
in  a  short  form,  as  a  suit  in  which  *'  A* 
and  othen  are  Plaintiffs,*'  and  "  B.  and 
otfaen  Defendanta."    Linoolm  v.  Wright. 

vol.  4,  p.  166 

4.  Pending  the  examination  of  witnesses,  a 
new  next  fiiend  of  the  infont  Plaintiffs 
was  appointed.  Held,  that  it  was  not 
necessary  to  notice  the  alterafion  in  the 
proceedings  under  the  commission.  IbuL 

5.  An  order,  obtained  on  affidavit  of  ser- 
vice,  discharged  with  costs,  on  the  ground 
of  a  misnomer  of  a  party  in  the  affidavit. 
Salomm  v.  Stalman.  vol.  4,  p.  243 

6.  An  answer  directed  to  be  taken  off  the 
file,  on  the  ground  of  the  misnomer  of 
the  next  friend  of  the  infant  Plaintiff. 
J^  V.  ManteU,  vol.  4,  p.  485 

7.  After  publication,  a  bill  filed  by  husband 
and  wife  was  amended  bv  making  the 
wife  sue  by  her  next  friend.  Held,  that 
the  evidence  was  still  receivable.  Damt 
V.  PraaL  voL  7,  p.  288 


RECOUPING. 

[See  FoLtowiNO  Assets,  Order  or  As- 
sets, Payment  (Debts  and  Lboacies}.] 

RECTIFICATION. 
[Stt  RBroRiiiRO  Deeds.] 

REDEMPTION. 
[Sea  MoRTGAOB  (Redemption). 


REDUCTION  INTO  POSSESSION. 

1.  A  husband  executed  a  settlement  Held, 
that  he  had  not  by  so  doing  reduced  the 
fund  of  the  wife's  inttf  possession.  Pringh 
V.  PHngk.  vol.  22,  p.  631 

2.  Money  of  a  wife  was,  by  the  direction  of 
her  husband,  paid  to  the  trustees  of  a 
post-nuptial  settlement,  which  was  noC 
binding  on  the  wife.  Held,  that  her 
rigifat  by  survivonhip  was  destroyed,  the 
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property  having,  by  these  means,  been 

reduced  into   possesBion.      Hamilton  v. 

■'■"-  vol.  29,  p.  193 


Millt. 


REFERENCE. 


\^See  Exceptions,  Inquiries,  Reference 
(Gift  by).  Title  (Reference  as  to}.] 


REFERENCE  (GIFT  BY). 

[See  Cross- remainders.  Implication 
(Gift  by),  Last  Antecedent,  Sub- 
stituted Legacy.] 

1.  An  additional  legacy  (though  not  so  ex- 
pressed) held  subject  to  the  same  inci- 
dents  as  the  original  legacy.  A  testator 
gave  a  legacy  to  a  JetM  covert  for  her 
separate  use,  and  by  a  codicil  he  gave  to 
her  a  further  annuity  in  addition.  Held, 
that  the  latter  was  subject  to  the  restric- 
tion for  her  separate  use.     Day  v.  Crofts 

vol.  4,  p.  561 

2.  By  deed,  10,0002.  was  settled  on  J,  B,  for 
life,  with  power  to  appoint  to  her  children 
or  their  issue,  and  in  default  in  trust 
for  her  children;  power  was  also  given 
to  if .  B.  to  appoint  a  life  interest  to  her 
husband.  Afterwards,  by  will,  the  settlor 
gave  a  similar  sum  *'  to  be  laid  out  for 
the  sole  benefit  of  C.  X).,  in  the  same 
manner,  as  nearly  as  might  be,  as  the 
10,000/."  secured  for  A.  B.  by  the  deed. 
Held,  that  C.  Z).  was  entitled  to  powers 
of  appointment  in  favour  of  her  children, 
their  issue,  and  her  husband  $  but  that 
the  children  took  nothing,  except  through 
the  power.  Countess  Berchtoldt  v.  Mar- 
quii  4if  Hertford,  vol.  7,  p.  172 

3.  A  residue  was  given  to  the  wife  for  life, 
and  afterwards  in  separate  moieties  to 
different  persons.  One  moiety  was  given 
oyer  <*in  case  of  the  death  of  any  or 
either  of  them  b^ore  my  said  w\fe"  and 
the  other  **  in  case  of  the  death  of  any  or 
either  of  them,"  without  specifying  any 
period.  Held,  under  the  circumstances, 
tliat  the  gift  over  in  both  cases  was  to  be 
construed  on  death  <*  brfore  my  said  unfer 
/m  v.  King,  vol.  16,  p.  46 

4.  A  testator  gave  his  real  and  persons! 
estate  to  his  sister  for  life,  and  if  she 
should  have  any  family  living  at  her  de- 
cease, they  should  have  "  their  due  pro- 
portion of  the  property ;  and,  in  case  of 
the  demise  of  his  sister's  children,  his 

*  two  nephews  were  to  stand  in  the  same 
situation  as  his  sister's  children  would 
have  stood  had  they  been  living.  Held, 
that  such  only  of  the  nephews  as  surviyed 
the  sister  and  the  children  took,  and  one 
of  the  nephews  having  died  in  her  life- 
time, that  the  other  nephew  was  entitled 
to  the  whole  residue.    L^wu  v.  Lewh, 

voL  17,  p.  221 
6.  There  were  two  devises  to  children  in 


two  different  events.  Held,  that  die 
terms  of  die  second  devise  could  not,  by 
construction,  be  introduced  into  the  6rst, 
so  as  to  extend  the  estate  thereby  given. 
Stnrgis  v.  Dunn,  vol.  19,  p.  135 

6.  J.  B,  gave  the  moiety  of  a  house  and 
other  property  to  trustees,  to  sell  and  pay 
a  number  of  annuities  and  legacies,  and 
the  residue  to  six  persons.  C.  D.  after- 
wards devised  the  other  moiety  of  the 
same  house  to  J,  B.'s  trustees,  upon  the 
same  trusts,  for  the  benefit  of  the  same 
persons,  and  to  and  for  the  same  ends, 
intents  and  purposes  as  were  directed  by 
jt,  B.'8  will  of  and  concerning  her  moiety 
of  the  house.  Held,  that  the  legatees 
and  annuitants  under  J,  B.'s  will  had  no 
further  interest  in  C,  D*%  moiety  than  to 
have  their  bequests  paid  in  full.  Bmskett 
^,  Lodge.  voL23,  p.  138 

7<  A  testator  devised  an  esute  to  A.  and 
B.  successively  for  life,  and  after  their 
deaths,  to  sell  and  divide  the  produce  be- 
tween his  grandchildren  who  should  be 
living  at  the  decease  of  the  survivor  of 
A,  and  B.,  except  his  grandsons  Edward 
and  John,  neither  of  whom  was  to  receive 
anything ;  and  he  directed  that  the  shares, 
which  would  be  otherwise  payable  to  them, 
should  be  payable  to  his  granddaughter 
Susannahf  **  in  addition  to  her  own  share.*' 
Edward  and  John  survived  the  tenants 
for  life,  but  Susannah  predeceased  them. 
Held,  that  the  two  shares  passed  to  the 
representatives  of  Susannah.  King  v. 
Tooiel,  vol.  25,  p.  23 

8.  A  testator  gave  all  his  personal  estate  to 
his  wife  for  life,  snd  he  bequeathed  40(. 
to  A,  B.,  and  other  pecuniary  legacies,  all 
of  which  were  payable  at  her  death.  By 
a  first  codicil,  he  gave  a  legacy  of  2001. 
to  C  D.  (who  was  not  mentioned  in  his 
will),  and  he  directed  that  all  things  in 
his  codicil  should  be  performed  as  if  the 
same  were  so  declared  in  his  will.  By 
another  codicil,  he  revoked  the  legacy  of 
40L  to  A.  B.  and  gave  her  501.  Held, 
that  the  legacy  of  200L  was  psyable  at 
the  death  of  the  testator,  but  that  the 
payment  of  the  legacy  of  50/.  was  post- 
poned until  the  death  of  the  widow. 
Giesler  v.  Jones.  vol.  25,  p.  418 

9.  Bequest  to  the  children  of  a  deceased 
niece  who  should  be  living  at  the  testa- 
tor's death,  followed  by  a  bequest  to  a 
nephew  for  life,  and  after  his  decease, 
upon  the  like  **  trusts"  for  the  benefit  of 
his  issue,  and  subject  to  the  same  powers, 
"  limiutions,"  &c.  in  respect  to  his  issue 
as  those  expressed  as  to  the  niece's 
children.  The  nephew  had  no  child 
living  at  the  testator's  death,  but  he 
afterwards  had  one  child  bom.  Held, 
that  such  child  was  entitled  to  ^e  second 
legacy.     Yardtey  v.  Yardley, 

voL  26,  p.  38 

10.  A  father,  having  eight  children,  de- 


GENERAL  INDEX. 


373 


viied  his  ettate  to  nx  of  them  equally. 
Afterwards,  the  wife's  father  devised 
another  property  unto  her  children,  to  he 
▼ested  at  the  like  times,  with  like  benefit 
of  survivorship  and  provision  for  mainte- 
nance, and  in  like  manner,  in  all  other 
respects,  so  far  as  the  nature  of  the  pro- 
perty and  the  difference  of  tenure  would 
permit,  as  the  said  children  were  en- 
titled to  the  estate  of  their  father  under 
the  dispositions  and  limitations  contained 
in  his  will.  Held,  that  the  eight  children 
participated  in  the  second  devise.  Pigoit 
V.  H^iUer.  voL  26,  p.  90 

11.  A  testator  bequeathed  his  personal  es- 
tate to  his  wife  absolutely,  and  he  devised 
two  real  estates  to  her  for  life,  and  after 
her  death,  on  trust  for  sale  and  division 
amongst  other  parties.  Having  sold 
one  of  the  estates,  he  made  a  codicil 
changing  his  trustee,  and  authorizing  the 
sale  of  the  remaining  estate  at  any  time, 
and  he  gave  the  priKluce  thereof  to  his 

•  wife  for  life,  and  then  '*  upon  the  trusts 
and  for  the  intents  and  purposes"  in  his 
will  expressed  and  declared  as  concern- 
ing all  his  real  and  personal  estste ;  and 
in  all  other  respects  he  confirmed  his 
will.  Held,  that  the  produce  of  the  es- 
tate  was  not  divisible  amongst  all  the 
devisees  and  legatees  rateably,  but  was 
subject  to  the  trusts  declared  by  the  will. 
Baker  v.  Riekardi.  vol.  27,  p.  820 

12.  By  his  will,  the  testator  gave  a  legacy 
"  equally  between  my  brothers  and  sisters 
now  living;"  and  he  directed  that  their 
shares  should  not  lapse  by  their  deaths 
in  his  lifetime,  but  should  go  to  their 
executors.  By  a  codicil  of  the  same 
date,  he  bequeathed  another  legacy  '*  be* 
tween  my  brothers  and  sisters  in  like 
manner  as  1  have  directed  by  my  will." 
Held,  that  the  class  mentioned  in  the 
codicil  were  not  the  same  as  that  in  the 
will ;  that  the  "  manner"  referred  to  the 
mode  in  which  the  class  were  to  take, 
and  not  to  the  class  itself,  and  conse- 
quently that  the  representatives  of  a 
sister  who  predeceased  the  tests  tor  took 
no  interest  in  the  second  legacy,  ite 
mider'g  Trmtt.  vol.  27,  p.  41 8 

18.  A  testator  gave  a  legacy  to  his  daughter 
Lmefff  and  gave  to  her  and  her  husband 
a  aimilar  power  and  control  over  it  as 

•  was  given  by  the  settlement  of  her  sister. 
And  he  directed,  that  if  Lucf  should  die 
without  issue,  her  legacy  should  revert  to 
his  surviving  children.  The  settlement 
of  the  other  daughter  gave  to  her  and 
her  huaband  a  joint  power,  and  in  default 
of  appointment  to  the  surviving  hus- 
band, a  separate  power  to  appoint  to 
their  children,  and  in  default  of  children, 
a  separate  power  to  the  daughter  to  ap- 
point the  fund  to  any  one  by  will.  Held, 
that  as  there  was  an  inconsistency  the 
will  must  be  read  strictly,  and  that  Lucy 


had  no  power  of  testamentary  appoint- 
ment, but  only  a  joint  power  with  her 
husband  to  appoint  to  children.  Crou' 
man  v.  Btvan,  vol.  27,  p.  602 

14w  The  trustees  of  a  settlement  had  vested 
in  them  a  power  of  leasing  during  the 
minority  of  the  beneficial  owners,  a  power 
of  sale  and  exchange  at  the  request  of 
the  tenants  for  life,  and  a  power  to  cut 
timber,  but  they  had  no  legal  estate, 
except  to  preserve  contingent  remain- 
ders. The  first  tenant  for  life  devised 
his  own  estates  to  other  trustees  in  fee, 
to  the  same  uses  and  subject  to  like 

f towers  ss  the  settled  estates  stood 
imited.  Held,  that  the  powers  over  the 
devised  estates  were  exercisable  by  the 
trustees  of  tlie  settlement,  and  not  by 
the  trustees  of  the  will.    Taylor  v.  Biilet* 

vol.  28,  p.  41 1 

15.  Bequest  of  "  everything  to  my  trustees 
under  my  marriage  settlement,  adding 
the  name  of  /.  P.  to  the  same,  for  the 
benefit  of  my  wife  and  children."  Held, 
that  the  teststor's  estate  was  held  sub- 
ject to  the  trusts  of  his  marriage  settle- 
ment.    Pydu9  V.  CotttlU     vol.  80,  p.  106 

16.  A  testator  gave  his  residue  to  his 
grandchildren,  the  children  of  his  son 
and  daughter  {A>  and  B.)  living  at  his 
decease,  with  a  gift  over  to  his  brothers 
and  sisters,  in  case  any  died  before  at- 
taining a  vested  interest.  By  a  codicil, 
he  gave  4,000/.,  the  interest  to  be  paid 
"  in  equal  moieties"  to  A.  and  B. "  during 
their  lives,  and  at  their  decease  the  said 
sura  of  4,000/.  to  be  for  the  benefit  of 
his  grandchildren,  agreeably  to  the  in- 
structions contained  in  his  will."  J. 
died,  living  B.  Held,  that  a  moiety  of 
the  4,000/.  became,  upon  the  death  of  A., 
divisible  amongst  his  children.  Archer 
V.  I^gg,  vol.  81,  p.  187 

17.  By  a  settlement,  trustees  were  to  raise 
2,000/.  for  A.  for  life,  with  recpainder  to 
her  children,  with  powers  for  mainte- 
nance, advancement  "or  otherwise,"  and 
in  default  of  children  the  fiind  was  given 
to  C,  A  like  sum  was  given  to  B.  for 
life,  with  remainder  to  her  children, 
with  the  like  provision  for  their  mainte- 
nance *'and  otherwise,"  as  before  ex- 
pressed, in  respect  to  the  2,000/.  given 
to  A  and  her  children,  *♦  and  otherwise 
in  like  manner,  to  all  intents  and  pur- 
poses, aa  if  such  trusts  and  provisions 
were  there  fully  repeated."  Held,  that 
this  included  the  gift  over  to  C,  and  that 
on  the  death  of  B.  without  children,  C. 
waa  entitled  to  the  second  sum  of  2,000/. 
Ht  Shirley's  Tnuta.  vol.  82,  p.  894 

18.  Construction  of  a  referential  trust. 
A  testatrix  directed  trustees  to  make 
an  investment,  and  out  of  the  dividends 
to  pay  annuities  of  100/.  each  to  her  two 
nieces  and  her  nephew  for  life,  and  the 
capital  to   their   children    respectively, 
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and  to  apply  1002.  a  year  In  the  mainte- 
nance 01  the  children  of  Damkl,  a  de- 
ceased nephew,  until  twenty-one,  when 
she  gave  them  the  capital  fund  produc- 
ing this  annuity.  She  bequeathed  her 
residue  to  her  two  nieces  and  nephew 
and  the  children  of  Daniel  "in  equal 
shares,  in  like  manner  as  was  therein- 
before mentioned  with  respect  to  the 
annual  sums  (^  100/.  bequeathed  to  them 
respectively."  Held,  that  the  children 
of  Daniel  took  one-fourth  only  of  the 
residue.  Eamee  v.  Jnetee,  vol.  88,  p.  264 
19.  A  testator  devised  a  real  estate  to  his 
three  daughters  equalljr  in  remainder, 
and  he  provided  that  if  "any  of, them 
should  (lie  and  leave  issue,  then  such 
issue  should  succeed  to  the  mother's 
share  in  that  his  will."  He  afterwards 
gave  the  residue  of  his  estate  and  effects 
to  the  same  daughters  and  to  his  two 
sons  in  possession.  Held,  that  the  issue 
of  the  daughters  took  no  interest  in  the 
daughters'  share  in  the  residue.  Tibbe  ▼. 
EllioiU  vol.  84,  p.  424 


REFERENTIAL  TRUSTS. 
[See  Reference  (Gift  bt).] 


REFORMING  DEEDS  AND  INSTRU- 
MENTS. 

[See  Mistake.] 

1.  On  the  6th  of  /««#,  upon  a  contemplated 
marriage,  the  lady's  father  proposed 
during  nis  life  to  allow  his  daughter  2002. 
a  vear,  to  continue  if  she  died  in  her 
father's  life  leaving  children  ;  but  if  she 
died  in  his  lifetime  without  issue,  then 
100/.  to  the  husband  during  the  father's 
life.  The  father,  in  a  letter  to  hb  soli- 
citor, also  stated  that  he  wished  the  hus- 
band to'have  150/.  a  year  in  the  event  of 
his  dauehter's  death  without  issue ;  the 
proposu  was  agreed  to,  and  a  settlement 
prepared  and  executed,  dated  the  8th  of 
/a/y,  whereby  the  father  covenanted, 
during  his  life,  to  pav  an  annuity  of  200/. 
to  the  husband  and  his  assigns.  The 
husband  died  insolvent,  leaving  his  wife 
and  three  children.  After  his  death,  the 
settlement  was  rectified  upon  the  pro- 
duction of  the  proposals,  and  the  evi- 
dence of  the  solicitor  who  prepared  the 
settlement,  that  he  had  prepared  the 
settlement  from  the  proposals  which  he 
thoueht  he  had  carried  into  execution ; 
and  me  wife  was  declared  entitled  to  the 
annuity  as  against  the  husband's  repre- 
sentatives.   Pearee  v.  Ferbeke. 

vol.  2,  p.  838 

2.  A  husband  agreed  to  pay  a  sum  of 
money,  on  his  being  held  next  of  kin  of 
A,  B,  and  entitled  to  his  property.    The 


wife  was  and  etaimed  to  be  aoch  next  of 
kin.  The  husband  having  sooeeeded  in 
right  of  his  wife,  the  Court  held  that 
there  was  an  error  and  mistake  in  the 
agreement,  which  ought  to  be  rectified, 
and  decreed,  the  husband  to  make  the 
payment.    SUdman  v.  CoUeiU 

vol.  17,  p.  608 

8.  Parol  evidence  is  admissible  to  make 
out  a  case  for  the  rectification  of  a  settle- 
ment, but  the  jurisdiction  in  soch  cases 
is  to  be  cautiovnly  exercised.  Barroee  v. 
BonvM  vol.  18,  p.  629 

4.  The  erroneous  belief  of  both  the  husband 
and  wife,  on  their  marriage,  that  a  par- 
ticular property  already  stood  settled,  is 
no  ground  for  rectifying  a  settlement  so 
as  to  make  it  include  it     tbid, 

fi.  To  justi^r  the  Court  in  reforming  an 
executed  deed,  it  must  appear  that  there 
has  been  a  mistake  common  to  both  the 
contracting  parties,  and  that  the  agree- 
ment has  been  carried  into  effect  by  thia 
deed  in  a  manner  contrary  to  the  inten- 
tion of  both.    Murratf  v.  Parker, 

vol.  19,  p.  808 

6.  Upon  a  bill  to  set  aside  a  deed  ta  ieto 
the  Court  will  not  refonn  it.  Hari^p  v* 
Hartapp,  vol.  21,  p.  259 

7>  On  an  application  to  reform  a  deed,  the 
burden  of  proof  lies  on  tiie  Plaintiff,  and 
the  Court  examinee  the  evidence  very 
Jealously  and  must  be  convinced  that 
there  has  been  a  mistake  on  the  part  of 
all  the  parties  to  the  deed  before  it  will 
reform  it.     Wright  v.  G<ff. 

vol.  22,  p.  207 

8.  A  valid  settlement  was  revoked  by  a 
subsequent  deed,  executed  for  a  different 
purpose.  The  mistake  being  proved, 
the  latter  was  reformed.    Ibid. 

9.  A  marriage  settlement,  dated  in  1828, 
reformed  in  1857,  and  after  the  death  of 
the  husband,  upon  proof  of  the  written 
inatraotions,  so  as  to  give  the  property  to 
the  wife  absolutely  in  the  event  of  her 
surviving  her  husband  and  there  being 
no  issue  (which  evente  had  happened). 
Wolierbeek  v.  Barrow.        vol.  28,  p.  428 

10.  In  a  suit  to  rectify  a  aettlement,  there 
being  no  blame  imputable  to  any  of  the 
parties,  the  costs  are  payable  out  of  the 
fund.    Sioek  v.  Fining.      voL  25,  p.  285 

11.  Mode  of  rectifying  a  settlement  by 
striking  out  the  erroneous  words  and  in- 
dorsing the  decree.    Ibid. 

12.  Prior  to  a  mortgage,  the  mortgagee|8 
valuer  Included  certain  articles  in  his 
valuation,  and  which  the  mortgagees 
expected  would  be  comprised  in  their 
mortgage,  but  they  were  omitted  firom  the 
deed.  A  bill  to  rectify  the  deed,  by  in- 
cluding them,  was  dismissed,  there  being 
no  proof  of  a  common  mistake  of  mort- 
gagor and  mortgagees.  The  MetropoUian 
Conniiee,  ^.  Society  v.  Broom. 

vol.  26,  p.  454 
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1^  The  Court  will  only  rectify  •  deed  when 
the  mistake  is  shewn  to  he  an  error  com- 
mon to  hoth  partief,  and  it  ii  essential 
that  the  extent  of  the  rectification  should 
be  clearly  asceruined  and  defined  by 
OTldenoe  contemporaneous  with  or  an- 
terior to  the  deed.  Earl  rf  Bra4ford  y. 
Earl  Rammep.  voL  80,  p.  43 1 

14.  A  fund  in  Court,  which  has,  contrary 
to  the  intention  of  the  parties,  clearly 
proved,  been  included  in  a  settlement, 
will  only  be  paid  out  to  the  parties  en- 
titled under  that  settlement  until  it  has 
been  reformed;  and  this  Court  has  no 
jnrisdictioo,  upon  petition,  to  reform  an 
instrument.    /«  re  MtUet.    vol.  80,  p.  407 

15.  A  deed  can  only  be  rectified  on  the 
ground  of  mistake  in  cases  where  the 
mistake  is  common  to  all  parties.  Bent- 
lf9^»  Maekajf,  vol.  81,  p.  148 

16.  Bill  by  two  sisters  to  reform,  on  the 
ground  of  mistake,  a  deed  entered  into 
between  them  and  their  two  brothers  for 
making  a  provision  for  a  third  brother 
aqd  his  umily,  dismissed  with  costs. 
Ibid. 

17.  As  to  the  necessity  of  a  re-conveyance 
in  cases  of  rectification  of  a  settlement, 
and  as  to  Its  retrospective  operation. 
Form  of  decree  in  such  a  case.  Malms' 
ftvrgf  V.  Malmtlmrp,  voL  81,  p.  407 

18.  If  a  voluntary  deed  fail  to  cany  into 
effect  the  intentions  of  the  parties,  it 
cannot  be  reformed,  except  witn  the  con- 
sent of  the  donor.    PMtfJMm  v.  Kerry, 

vol.  82, p.  628 

19.  A  voluntary  deed  cannot  be  rerormed 
in  equity,  as  against  the  grantor.  Broun 
V.  Ktmuidp,  vol.  S9,  p.  188 

90.  A  marriage  settlement  was  drawn,  as 
the  intended  husband  alleged,  in  a  man- 
ner contrary  to  the  agreement;  but  be- 
fore the  marriage  he  knew  its  contents 
and  executed  it  under  protest,  and  re- 
serving his  right  to  set  it  aside.  Held, 
that  he  could  not,  after  the  marriage, 
sustain  a  suit  to  rectify  the  settlement 
Eatm  V.  BemnetL,  vol.  84,  p.  196 


REFUNDING. 
{See  Obdbk  of  Assets,  Payment  (Debts 

AND  Leo  A  CI  BS}.] 


REGISTRATION. 

[Set  Notice,  Pbiobitt,  Sbarbholoeb.] 

1.  Under  the  1  &  2  Viet,  c  110,  and  2  &  8 
Fict.  c.  11,  if  a  judgment  creditor  neg- 
lects to  re-register  within  five  years,  the 
judgment  becomes  inoperative,  as  to  pur- 
chasers, mortgagees  and  creditors  (both 
anterior  and  subsequent)  until  re- regis- 
tration, from  which  period  alone  it  then 


operates  as  against  them.    {Sed  quere  as 
to  anterior  judgments.)    Shaw  v.  Neale. 

vol.  20,  p.  157 

2.  An  estate  was  mortgaged  to  ii.,  and 
afterwards  to  the  Defendant;  the  Plain- 
tiff subsequently  obtained  a  registered 
judgment  against  the  mortgagor.  The 
Defendant  then  purchased  the  equity  of 
redemption,  without  searching  for  judg- 
ments. On  a  bill  to  charge  the  equity  of 
redemption  with  the  judgment,  the  Court 
held,  that  the  defence  of  "  purchase  for 
valuable  consideration  without  notice*' 
was  available  in  this  case ;  secondly, 
that  on  the  evidence,  no  notice  was 
proved;  thirdly,  that  it  was  not  incumbent 
on  a  purchaser  to  search  for  judgments. 
Lorn  V.  JaektoH,  vol.  20,  p.  6Z5 

8.  An  agreement  to  mortgage  a  Middlesex 
property  does  not  come  within  the  Re- 
gistry Act;  therefore,  where  the  owner  of 
property  in  that  county  had  first  mort- 
gaged to  J,f  and  then  agreed  to  mort- 
gage to  B.,  and  had  subsequently  mort- 
gaged to  C.,  and  C.  had  registered,  and 
B,  had  not  Held,  that  C.  had  not  ob- 
tained priority  over  B.  IFrigki  v.  SiaU' 
field.  voL  27,  p-  8 

4.  An  unregistered  equitable  charge  on  the 
equity  of  redemption  of  a  property  in 
MiddteseM  postponed  to  a  subsequent  re- 
gistered mortgage  of  it.  Moore  v.  Os/- 
perhouse.  vol.  27,  p.  689 

5.  Judgments  against  executors  and  admi- 
nistrators need  not  be  registered  in  the 
Common  Pleas,  under  the  28  &  24  Viet, 
e.  88,  s.  8,  in  order  to  retain  their  pre- 
ference in  the  administration  of  the  es- 
tate. Jennings  v.  Rigby.     vol.  83,  p.  198 

6.  In  1848  il.'s  judgment  was  obtained  and 
registered  in  Yorkshire.  In  1850  B.'s 
judgment  was  obtained  and  registered 
both  in  Yorkshire  and  in  the  (*omroon 
Pleas.  After  this  A.  for  the  first  time 
registered  his  judgment  in  the  Common 
Pleas.  Held,  that  J.*b  judgment  had 
priority  over  fi.*s  as  to  lands  in  Yorkshire. 
Neve  V.  Flood.  vol.  S3,  p.  666 

7.  The  East  Riding  Registration  Act  (6 
Jnne,  c.  85)  is  imperative,  and  unless  a 
will  of  lands  in  that  riding  be  registered 
witliin  six  months  after  the  testator's 
death,  or  a  memorial  of  the  impediment 
which  disables  the  devisee  from  doing 
so,  registered  in  the  manner  pointed  out 
by  the  15  th  section,  die  will  is  void  as 

.  against  subsequent  purchasers  and  mort- 
gagees.    Ckadwick  v.  Turner, 

vol.  34,  p.  687 

8.  A  testatrix  having  lands  in  the  Easi 
Ati/iif^,  died  in  1854.  Her  will  was  dis- 
covered in  1861,  which  devised  these 
lands,  but  before  any  registration  of 
it  or  of  any  "  impediment*'  had  been 
made,  the  heir  mortgaged  the  property. 
Held,  that  the  mortgagee  had  priority 
over  the  devisee.    Ibid, 


376 


GENERAL  INDEX. 


REHEARING. 

[See  Appeal,  Delay.] 

1.  The  costs  of  rehearing  are  not  carried 
by  the  words  "  costs  of  suit  as  between 
solicitor  and  client,"  but  they  require  to 
be  specially  mentioned  in  the  order  for 
taxation.  Semble,  the  same  rule  applies 
to  the  costs  of  appeals  and  exceptions. 
^H^heg  V,  Hariwell,  vol.  6,  p.  271 

2.  Generally,  the  Court  leaves  the  question 
of  rehearing  to  the  certificate  of  counsel, 
reserving,  nevertheless,  its  power  and 
jurisdiction,  and  if  the  order  to  rehear 
be  obtained  under  such  circumstances,  or 
in  such  a  manner,  that  any  party  has  a 
right  to  complain,  the  proper  proceeding 
is  to  apply  to  take  the  petition  off  the 
file.     Owynne  v.  Edwardt.     vol.  9,  p.  22 

3.  Where  a  person,  not  a  party  to  the  suit, 
is  desirous  of  obtaining  a  rehearing,  he 
must  apply  for  leave  to  present  a  petition 
to  rehear.    Ibid, 

4.  Where  a  decree  has  been  affirmed  by 
the  Lord  Chancellor,  no  application  can 
be  made  except  before  the  Lord  Chan- 
cellor, for  a  rehearing,  for  the  purpose  of 
obtaining  directions  different  from  those 
already  given.  Svdth  v.  The  Earl  qf 
^ngham,  vol.  10,  p.  689 

5.  The  time  within  which  a  decree  or  order 
of  Chancery  may  be  varied  on  rehearing 
has  never  been  defined.  The  practice 
has  been  to  allow  a  party  to  take  his 
chance  of  success  under  a  decree  before 
the  master,  and,  if  unsuccessful,  to  obtain 
a  rehearing  of  the  decree.  Morgan  v. 
Morgan.  vol.  14,  vol.  72 

6.  A  decree  was  allowed  to  be  reheard 
twelve-and-a-half  years  after  it  had  been 
pronounced,  notwithstandinff  it  had  been 
acted  upon  during  that  period  by  sales, 
&c.     Ibid. 

7.  A  petition,  presented  in  1861,  to  rehear 
a  cause  dbposed  of  in  1834^di8missed 
with  costs.     Townley  v.  Bedwell, 

vol.  15,  p.  78 
6.  A  young  nobleman,  on  attaining  twenty- 
one,  for  a  small  consideration,  conveyed 
his  reversion  in  real  estates,  and  assigned 

J>olicies  which  had  been  effected  on  his 
ife  in  his  name,  for  securing  20,000/., 
with  a  proviso  for  redemption  and  recon- 
veyance of  the  estates  and  policies  on 
payment.  After  a  delay  of  fourteen 
vears  the  transaction  was  set  aside,  and 
m  the  meantime  the  policies  had  been 
sold  under  a  power  of  sale.  Held,  that 
the  mortgage  must  stand  as  a  security 
for  the  moneys  actually  advanced,  but 
not  for  the  premiums  which  the  mort* 
gagee  had  paid  for  keeping  up  the  poli- 
cies. The  bill  had  specifically  asked  for 
the  reassignment  of  the  policies,  and  the 
payment  of  the  produce  of  those  sold 
under  the  power  of  sale.  The  same 
relief  was  asked  at  the  hearing,  and  was 


I 


given  by  decree.  Afkor  die  decree  had' 
been  passed,  the  Plaintiffs,  finding  the 
account  in  respect  of  receipts  and  pay- 
ments of  the  policies  would  be  onerous 
to  them,  obtained  a  rehearing,  and  then 
asked  that  this  part  of  the  decree  might 
be  omitted.  The  Court  held  them  enti- 
tled, and  rectified  the  decree  accordingly, 
and  without  costs*    Pennell  v.  Millar. 

voL23,p.  172 

RELATIONS. 
iSee  Gift  to  Class.] 

1.  Bequest  to  J.  for  life,  and  afterwards,  in 
an  event  which  happened,  the  testator 
directed  advertisements  to  be  made  for 
his  relations,  to  such  only  of  whom  as 
should  claim  within  two  months  he  left 
the  property,  to  be  divided  according  to 
the  aiscretion  of  his  executors.  The  ex- 
ecutors died  in  ^.'s  lifetime.  Held,  that 
the  next  of  kin  of  the  testator,  according 
to  the  statute,  took  equally,  and  that  the 
class  was  to  be  ascertained  at  the  death 
of  .^.,  and  not  at  the  death  of  the  testator. 

Tiffin  V.  Longman,  vol.  15,  p.  275 

2.  A  testator  gave  real  and  personal  estate 
to  A.  for  life,  and  afterwards  to  his  own 
relations,  in  such  shares  as  J,  should  by 
will  appoint.  A.  appointed  it  amongst 
the  testator's  relations  ''living  at  her 
death,'*  and  who  were  not  the  testator's 
next  of  kin  at  his  deatlu  Held,  that  the 
appointment  was  valid.  Finch  v.  Hoi- 
Ungtwarth,  vol.  21 ,  p.  1 1 2 

RELEASE. 
[See  Plea,  Settled  Account,  Surety.] 

1.  A  release,  though  uBlimited  in  its  terms, 
held,  from  the  recitals  and  context,  to 
operate  only  as  to  a  particular  sum  men- 
tioned in  the  recitals.    Lindo  v.  Linda. 

vol.  l,p.496 

2.  An  intestate  at  his  death  was  indebted 
to  D,  M.  in  1,687/. ;  disputes,  however, 
arose  between  the  administrator  and  next 
of  kin  as  to  the  legality  of  the  debt,  and 
an  agreement  was  come  to  between  them 
and  the  brother  of  the  intestate,  whereby, 
reciting  that  all  the  |»operty  had  beea 
got  in,  and,  excluding  the  disputed  debt, 
amounted  to  583/.;  that  doubts  having 
arisen  as  to  the  validity  of  that  debt,  and 
that  being  desirous  of  maintaining  the 
good  fame  and  character  of  the  deceased, 
the  three  parties  had  agreed  to  waive 
all  questions  as  to  the  validity  of  the 
debt,  and  raise  a  fund  to  make  good  the 
deficiency ;  that  the  next  of  lun  had 
agreed  to  "  relinquish  all  claim  to  any 
residue  or  surplus ;"  that  the  intestate's 
brother  should  furnish  384/.  towards  pay- 
ment  of  the  debt,  and  the  administrator 
should  make  good  all  the  residue.     It 
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was  witneued  that  the  next  of  kin  re- 
leased to  the  administrator  all  his  right, 
&G.  to  the  personal  estate  of  the  intes- 
tate, as  his  next  of  kin  or  otherwise,  the 
brother  covenanted  to  pay  his  part,  and 
the  administrator  covenanted  to  pay  the 
residue  out  of  bis  own  money,  and  also 
to  pay  all  other  debts,  &c.  of  the  intes- 
tate. The  debt  was  paid,  and  other 
funds  afterwards  fell  in  to  the  intestate's 
estate.  Held,  that  the  administrator  was 
not,  under  the  release,  entitled  thereto. 
Liudo  V.  Lindo,  vol.  1,  p.  496 

3.  Where  a  debtor  delivers  to  his  creditor 
his  promissory  note  for  the  amount  of 
the  debt,  the  debt  may  be  considered  as 
actually  paid,  if  the  creditor,  at  the  time 
of  receiving  the  note,  has  agreed  to  take 
it  in  payment  of  the  debt,  and  to  take 
upon  himself  the  risk  of  the  note  being 
paid  ;  or  if,  from  the  conduct  of  the  cre- 
ditor, or  the  special  circumstances  of  the 
case,  such  an  agreement  is  legally  to  be 
implied ;  but  in  the  absence  of  any  spe- 
cial circumstances,  the  transaction  does 
not  amount  to  a  discharge  of  the  original 
debt,  but  a  mere  extended  credit.  Saffer 
V.  Wagttaff,  vol.  5,  p.  415 

4.  An  account  was  settled,  and  releases  ex- 
ecuted, between  the  residuary  legatees  of 
a  partner  and  tho  representative  of  the 
surviving  partner.  Numerous  and  im- 
portant errors  in  the  account  having 
been  proved,  the  release  was  set  aside, 
but  having  regard  to  the  lapse  of  time, 
and  the  loss  of  books  and  documents,  the 
Court  declined  opening  the  accounts  al* 
together,  but  gave  liberty  only  to  sur- 
cluirge  and  falsify.    Millar  v.  (>aig, 

vol.  6,  p.  438 

5.  Where  a  release  has  been  executed,  and 
the  parties  have  for  a  long  space  of  time 
acquiesced  in  it,  the  mere  proof  of  errors 
will  not,  in  the  absence  of  fraud,  induce 
the  Court  either  to  set  it  aside  or  to  give 
leave  to  surcharge  and  falsify;  but  the 
nature  and  amount  of  the  errors  alleged 
and  proved  may  have  a  very  considerable 
effect  in  the  consideration  of  the  question, 
whether  the  release  was  fairly  obtained. 
Ibid, 

6.  A  party  who,  upon  a  compromise,  had 
executed  a  general  release,  claimed  relief 
on  tiie  ground  of  a  large  item  in  which 
be  was  interested,  having,  by  mistake, 
been  omitted  in  the  account.  Held,  that 
he  was  entitled  to  relief,  but  that  to  ob- 
tain it,  the  release  must  be  wholly  set 
aside.    PrUt  v.  Clay,  voL  6,  p*  603 

7.  A*  B.,  the  representative  of  a  deceased 
partner,  having  filed  his  bill  against  C. 
/).,  the  surviving  partner,  for  an  account, 
A.  B.,  in  consideration  of  300/.,  released 
C.  D,  from  all  claims,  and  the  bill  was 
dismissed.  By  mutual  error  a  debt  of 
2,000/.  owing  to  the  partnership,  but 
which  was  not  then  known  to  exist,  was 


omitted  in  the  consideration  by  both 
parties;  C.  D,  afterwards  received  it. 
Held,  that  J.  B.,  notwithstanding  the  re- 
lease, was  entitled  to  his  share  of  the 
debt,  but  that  to  obtain  it  the  whole  ac- 
count must  be  reopened.    Priti  v.  Clay, 

vol.  6,  p.  503 

8.  Grantor  of  an  annuity  entrusted  Y.  with 
a  sum  of  money  for  the  purpose  of  re« 
deeming  it.  Y.,  without  paying  the 
money,  obtained  from  the  grantee  a  deed 
of  release  of  the  annuity.  Y.,  who  acted 
in  some  respects  as  agent  of  both  parties, 
afterwards  died  insolveoL  Held,  under 
the  particular  circumstances,  that  the  loss 
must  be  borne  by  the  grantor.  Fandaleur 
v.  Blagrave,  voL  6,  p.  565 

9.  The  Defendant  granted  to  the  Plaintiff 
an  annuity,  redeemable  on  six  months' 
notice  or  on  payment  of  a  fine.  In  3/ay, 
1880,  notice  waa  given  to  repurchase  in 
Nowembtr,  and  in  Jugust,  1880,  the  De- 
fendant entrusted  Yaiet  with  the  money 
for  the  repurchase.  In  October,  Yaiet 
prevailed  on  the  Plaintiff  to  execute  the 
deed  of  re-assignment,  indorsed  on  the 
annuity  deed,  which  waa  dated  in  No9em- 
ber,  without  receiving  the  repurchase- 
money ;  but  the  Plaintiff  did  not  sign  any 
receipt  for  the  money.  Yatee  afterwards 
produced  the  deed  to  the  son  of  the  Defend- 
ant, to  satisfy  him  of  the  payment,  and  it 
was  handed  back  XoYaiee  to  be  kept  by  him, 
with  the  Defendant'a  other  documents. 
Yaiet  acted  in  the  transaction  as  agent 
of  both  partiea.  He  retained  the  money, 
and  to  deceive  both  parties,  he  continued 

•  the  payment  of  the  annuity,  but  after- 
wards died  insolvent.  The  Defendant 
aubsequently  obtained  possession  of  the 
deed.  Held,  under  the  circumstances, 
that  the  Defendant  was  not  discharged, 
but  was  bound  to  pay  to  the  Plaintiff  the 
repurchase-money  with  interest  from  A'o- 
vember,  1830,  the  Plaintiff  accounting  for 
the  subsequent  receipts  of  the  annuity. 
Ibid, 

10.  A  trustee,  who  was  a  solicitor,  came  to 
a  final  settlement  of  accounta  with  his 
eettuit  que  truet;  and  thereupon  a  general 
release  was  executed.  In  the  accounts, 
the  trustee  had  taken  credit  for  bills  of 
costs,  for  professional  services,  to  which, 
under  the  general  rule,  he  was  not  enti- 
tled. The  eettidt  que  truet  were  assisted 
on  the  occasion  by  an  independent  soli- 
citor, who  perused  the  bills,  and  settled 
and  attested  the  release.  Held,  under 
the  circumstances,  that  the  trustee  was 
entitled  to  the  benefit  of  the  release. 
Siamet  v.  Parker*  vol.  9,  p.  385 

11.  On  a  settlement  of  account  between  a 
eeetui  que  trust  and  trustee  (a  solicitor), 
the  letter  charged  for  professional  ser- 
vices in  the  trust.  A  release  waa  exe- 
cuted, but  the  eettui  que  trust  not  having 
had  any  independent  professional  assist- 
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ance  on  the  oeeanoni  the  Court  relieved 
him  from  the  profeeeional  charges  bejond 
eoets  out  of  pocket.    Todd  ▼.  WUton. 

▼ol.  9,  p.  486 

12.  A  banking  firm,  consiating  of  A,f  B. 
and  C,  were  indebted  to  the  Plaintiff.  A, 
died.  Held,  that  the  eeute  of  A .  was  not 
released  from  the  Plaintiff's  demand  by 
his  receipt  of  interest  from  the  sunriving 
and  a  new  partner.    Harris  v.  Farweil, 

▼ol.  18,  p.  408 

18.  A,  was  co-partner  with  B.,  C.  and  D. 
as  banker,  and  was  partner  in  another 
banking  firm,  with  B.  and  C  A,  died, 
and  £.  was  admitted  in  the  first  bank 
alone.  The  two  firms  became  bankrupt, 
and  under  an  order  of  the  Court  the  es- 
tates of  the  two  firms  were  consolidated. 
The  Plaintiff  (a  creditor  of  the  first  bank 
in  A*%  life)  received  a  dividend  out  of  the 
consolidated  estate.  Held,  that  A,*%  es- 
tate was  not  thereby  released.    Ihid* 

14.  The  release  by  husband  and  wife  of  a 
sum  of  money  secured  by  bond  to  J.,  and 
payable  to  the  wife  after  ^.'s  death,  held 
not  binding  on  the  wife  on  her  surviving 
both  A.  and  her  husband.  Rog$rt  v. 
AeasUr^  vol.  14,  p.  445 

15.  When  a  fewu  eooert  is  entitled  to  a  re- 
versionary interest  in  a  cAoie  in  aetiom, 
the  release  of  the  husband  is  as  inopera- 
tive  as  his  assignment,  to  bind  his  wife's 
right  by  survivorship.    IMd, 

16.  A  contract  to  discharge  a  retiring  part- 
ner from  a  debt  due  from  the  firm  may 
be  proved  either  by  an  express  agree- 
ment, or  by  facta  ana  conduct  from  which 
it  may  be  feirly  inferred.  Harris  v.  Par^, 
wsll,  vol.  15,  p.  81 

17.  The  Court  looks  with  eonsiderable  jea- 
lousy at  a  release  executed  by  a  young 
lady  at  or  shortly  after  attaining  twenty- 
one  upon  a  settlement  of  accounta  be- 
tween her  and  her  trustees.  Parker 'v. 
BhMom,  vol.  20,  p.  295 

18.  The  testator  bequeathed  1,0002.  to  A, 
B.,  who  was  indebted  to  him  on  bond. 
He  gave  instructions  for  a  codicil,  and 
In  his  own  hand  wrota  his  wish  that  A. 
B.*s  leffacy  should  be  made  up  8,0001., 
specifying  the  bond  as  part  of  that  sum. 
The  codicil  waa  never  executed,  and  the 
document  was  not  proved  as  testamen- 
tary.  Held,  that  the  bond  debt  was  not 
released,  and  that  A.  B.  took  the  legacy 
subject  to  the  payment  of  the  debt  CAm- 
ter  V.  Urwiek.  vol.  28,  p.  402 

19.  The  estate  of  an  intestate  was  divided 
between  the  persons  claiming  to  be  cre- 
ditors pari  passu,  and  they  executed  a 
release  to  the  administratrix  from  all 
claims.  •  A  creditor  executed  the  deed  in 
respect  of  a  particular  debt,  which  was 
stated.  He  some  time  after  made  a  fuiv 
ther  claim  against  the  estate  of  the  admi- 
nistratrix, who  had  charged  it  with  the 
payment  of  the  intestate's  debts.    Held, 


that  it  waa  barred  by  the  release.   Bisseii 
V.  Burgess,  vol.  28,  p.  278 

20.  Trustees,  on  receipt  from  other  trustees 
of  trust-moneys,  are  not  bound  to  exe- 
cute a  release ;  all  that  can  be  required 
from  them  is  a  written  acknowledgment 
of  the  receipt  of  the  money.  In  re  Gi- 
ter's  Trusts,    (No.  2.)        voL  25,  p.  366 

21.  A  testator  bequeathed  two  legacies  of 
2,000/.  The  executor  rendered  an  ac- 
count of  the  estate  to  A.  B.,  one  of  the 
legatees,  shewing  it  to  be  about  1,750/. 
in  the  whole.  The  legatee,  on  receipt  of 
half,  executed  a  general  release.  After- 
warda,  it  appeared  that  there  waa  a  frn*- 
ther  asset  of  2.000/.  belonging  to  the 
estate  which  had  been  omitted.  Held, 
that  the  release  was  binding  |iro  tamio, 
and  the  executor  was  ordered  to  pay  to 
A,  B.  a  moiety  of  the  2,0001.  Amamifmmu. 

vol.  81,  p.  810 

22.  if.  B.,  to  whom  his  son-in-law  had  by 
deed  mortgaged  some  property,  declined 
to  receive  the  interest,  and  afterwards,  to 
induce  his  son-in-law  to  reside  on  the 
mortgaged  property,  A.  B.  had  promised 
to  allow  him  to  live  there  rent  free.  The 
aon-in-law  acted  on  the  promise  until. 
A.  B.'s  death.  Held,  that,  in  equity,  no 
interest  was  payable  until  that  time. 
Yeomans  v.  WiUUms,  vol.  ^t  p.  181 


REMAINDERMAN. 

[&e  AccBLXXATfON,  Ckoss  Rbmaindbr, 
Life  Tenant  and  RBMArNDBRMAN.] 

1.  The  first  legatee  of  a  quasi  estate  tail  in 
personalty  takes  the  absolute  interest, 
notwithstanding  a  manifest  and  avowed 
intention  to  give  a  succession  of  limited 
interests.    Byng  v.  Lord  Sirt^ord. 

vol.  5,  p.  558 

2.  There  is  no  case  in  which  the  contingent 
estate  of  a  remainderman  has  been  acce- 
lerated, for  the  purpose  of  giving  him  a 
right  to  rent  accrued  prior  to  the  time 
when  his  estate  took  effect.  Where, 
therefore,  an  estate  was  limited  to  the 
children  of  A,,  bom  within  fifteen  years, 
with  remainder  to  the  Plaintifi*,  and  A* 
had  no  child,  and  the  fifteen  veara  had 
not  expired,  it  was  held,  that  the  Plain- 
tiff bad  no  right  to  the  present  rents. 
Sidney  v.  Wilmer,  vol.  25,  p.  260 

8.  When  the  title  of  a  remainderman  is 
clear,  the  Court  will,  at  his  instance, 
compel  the  tenant  for  life  to  produce  the 
title-deeds ;  but  if  his  title  be  not  clear, 
the  Court  will  not  incidentally  decide  in 
favour  of  the  remainderman'a  title  to 
the  estate  in  a  suit  mereiy  for  the  pro- 
duction of  the  title-deeds.  Datnes  v. 
Earl  qf  Dysart  (20  Bea9.  405)  followed. 
PenneUv^Eario/Dysart.   voL27»p.542 
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REMOTENESS. 

iSte  Pe&petuitt.] 

RENEWABLE  LEASEHOLDS. 

[See  Landlord  and  Tenant,  Life  Te- 
nant AND  Remainderman.] 

1.  Where  the  tenant  for  life  of  leaseholds 
in  settlement,  being  under  no  obligation 
to  renew,  obtains  an  extension  of  the 
term,  he  is  a  trustee  for  those  claiming 
under  the  settlement ;  and  the  &ct  of  the 
settlement  containing  a  special  pronsion 
that  a  particular  renewal  diall  enure  to 
the  benefit  of  the  trust,  docs  not  prevent 
the  application  of  this  general  rule. 
Tamutr  ▼.  Elworihy,  toL  4,  p.  487 

i.  Leaseholds  for  lives  being  devised  in 
trust  lor  parties  in  succession,  with  a 
direction  to  renew  out  of  the  rents  or  by 
mortgage.  The  Court  sanctioned  a  refer- 
ence to  the  Master  to  inquire  whether  it 
would  be  for  die  benefit  of  all  parties 
that  the  future  fines  for  renewal  should 
be  provided  by  an  insurance  on  the  lives 
of  the  eettniqne  viet*   Greenwood  v.  Evans, 

vol.  4,  p.  44 
S.  Difficulties  in  arranging  the  proportions 
of  the  fines  which  the  parties  in  succes- 
sion ought  to  bear  in  such  cases.  Ihid. 
4.  A  testator  gave  his  widow  '*  the  lull  and 
entire  ei^oyment"  of  his  real  and  per- 
.  sonal  estates,  which,  after  her  death,  he 
gave  to  other  persons ;  and  he  empow- 
ered her  to  retain  a  portion  of  a  sum  of 
150/.  a  year  given  to  other  narties,  for 
renewing  the  leaseholds.  Held,  she  was 
entitled  to  enjoy  the  leasehold  tn  tpecie, 
that  it  was  not  imperative  on  her  to  re- 
new, but  that  she  had  acted  wrong  in 
surrendering  a  lease,  of  which  she  was 
the  only  eeeiui  qng  pU,  as  she  thereby  de- 
prived herself  of  the  option  of  renewing 
for  the  benefit  of  the  parties  in  remainder. 
Harvey  v.  Harvey,  vol.  6,  n.  134 

&  A.  granted  a  iease  and  covenanted  that 
he  would  always,  at  any  time  when  re- 
quested by  the  lessees,  fire,  demise  the 
premises  for  the  further  term  of  thirty-one 
years,  in  which  new  lease  were  to  be 
contained  the  same  rents,  covenants,  ar- 
ticles, clauses,  provisoes,  and  agreements. 
Held,  that  this  amounted  to  a  covenant 
fer  perpetual  renewal.  The  Capper  Mhting 
Company  v.  Beaeh.  voL  18,  p.  478 

6.  Form  of  lease  to  be  granted  by  trustees, 
under  a  covenant  by  a  testator  for  per- 
petual renewal.    Hodget  v.  Blagra»e. 

vol.  18,  p.  404 

7.  Under  such  a  covenant,  trustees  are  not 
bound  to  enter  into  a  covenant  to  renew, 
but  the  original  covenant,  together  with 
the  decision  of  the  Court  of  the  lessee's 
right  to  a  perpetual  renewal,  should  be 
recited  in  the  lease  granted  by  the  trus- 
tees, and  the  trustees  should  purport  to 


demise  in  obedienee  tliereUx    Hedget  ▼• 
Blagrave*  vol.  18,  n.  404 

8.  The  95th  section  of  the  Municipal  Cor- 
poration Act  (6  &  6  WUL  4,  c.  76),  which 
enables  municipal  corporations  to  renew 
leases  on  a  fine,  in  cases  where  sanctioned 
'*  by  ancient  usage  or  by  custom  or  prac- 
tice," at  **  a  fine  certain,"  or  where  they 
"have  ordinarily  made  renewal,"  upon 
*'an  arbitrary  fine."  is  to  be  construed 
liberally.  Jitomey- General  v.  The  Cor- 
poraiion  qf  Great  Yarmouth. 

voL  21,  |>.  625 

9.  The  word  "  renewal,"  in  the  Municipal 
Corporation  Act,  does  not  mean  a  mere 
custom  to  let  on  lease  at  different  rents ; 
and  though  the  renewals  need  not  be  on 
precisely  the  same  terms,^  there  must  be 
such  an  uniformity  as  to  shew  that  the 
same  lease  has  been  renewed.    Ibid. 

10.  Leases  were  granted  by  a  municipal 
corporation  of  the  same  property  in  1778, 
1J98  and  1824,  to  the  same  lessee  and 
his  assigns  for  twenty-one  years,  at  a 
rent  of  5i.  In  the  two  last  instances 
alone  a  fine  of  It,  M.  was  taken.  The 
covenants  varied,  and  there  was  an  in- 
terval of  six  years  between  the  second 
and  third,  during  which  there  was  a 
jrearly  tenancy.  Held,  that  the  case  did 
not  come  within  the  95th  section  of  the 
Municipal  Corporation  Act,  and  a  re- 
newal could  not  be  granted  at  an  under 
value  and  on  a  fine.    Ibid, 

11.  By  a  settlement  the  trustees  were  to 
use  their  utmost  endeavours  to  renew  an 
ecclesiastical  lease  upon  reasonable  terms, 
and  to  raise  the  fines  out  of  the  rents  or 
by  mortgage.  A  renewal  became  imprac- 
ticable. Held,  that  the  fund  reserved  by 
the  trustees  out  of  rents  for  the  purpose 
of  renewal  belonged  absolutely  to  the 
tenant  for  life.    Morree  v.  Hodgee, 

vol.  27,  p.  625 

12.  The  renewal  of  an  ecclesiastical  lease 
having  become  impracticable,  the  tenant 
for  life  held  entitled  to  the  whole  rents. 
Riehardeon  v.  Moore  ;  Tard^v.  Robtneon, 

voL  27,  p.  629 

13.  Under  a  trust  to  renew  leaseholds  out 
of  the  rents  or  by  mortgage  thereof: 
Held,  that  tbe  fines  for  renewal  must  be 
home  by  the  successive  tenants  for  life, 
&c  of  the  estate,  in  proportion  to  their 
actual  enjoyment  of  the  property.  AmtUe 
V.  Hareourt.  vol.  28,  p.  813 

14.  Under  a  trust  to  renew  leaseholds  by 
sale  or  by  mortgage  of  an  independent 
estate :  Held,  that  the  fines  must  he 
raised  by  sale  or  mortgage  of  that  estate, 
and  that  the  successive  tenants  for  life 
were  only  bound  to  keep  down  the  inte- 
rest on  the  mortgage.    Ibid. 

15.  Under  a  trust  to  renew  leases  "  out  of 
the  rents,  issues,  and  profits,'*  followed 
by  a  power  in  case,  from  any  cause,  the 
money  wanted  to  pay  the  fines  should  not 
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.  be  produced  by  the  ways  akid  means 
aforesaid,  to  mortgage :  Held,  the  rents 
being  sufficient  for  that  purpose,  that  the 
fines  ought  to  be  paid  out  of  income. 
SoUey  V.  Wood,  .  vol.  29,  p.  482 

1 6.  A  trustee  whose  duty  it  was  to  renew 
leaseholds  out  of  the  rents,  applied  them 
to  his  own  use.  Held,  that  the  tenant 
for  life,  and  not  those  in  remainder,  must 
bear  the  loss.     Ibid, 

17.  A  leasehold  for  three  lives  was  settled 
in  the  usual  way,  but  there  was  no  trust 
to  renew.  After  two  of  the  lives  had 
dropped,  the  trustees  renewed  the  lease 
by  adding  two  new  lives,  and  the  tenant 
for  life  voluntarily  advanced  a  portion  of 
the  fine.  Held,  that  he  was  not  entitled 
to  repayment  out  of  the  other  trust  funds 
until  the  extent  of  bis  enjoyment  could 
be  ascertained.  But  the  tenant  for  life 
having  died  in  the  life  of  the  remaining 
cettui  que  om.  Held,  that  his  estate  was 
then  entitled  to  be  repaid  out  of  the  trust 
funds.    Harru  v.  HarrU.    (No.  3.) 

vol.  32,  p.  333 

18.  A.  agreed  to  let  some  premises  to  B. 
for  three  years,  and,  at  the  expiration  of 
that  term,  to  grant  him  a  lease  for  an  ex- 
tended term.  A.  died,  and  three  years 
having  expired,  B.  continued  to  bold  on 
under  A»%  executors  four  years  without 
asking  for  a  lease.  He  then  required  a 
lease.  Held,  that  B.'s  option  had  not 
determined,  and  that  he  was  entitled  to 
the  extension  of  the  term.  Mott  v.  Bar- 
ton.  vol.  35,  p.  197 

19.  Premises  were  demised  for  three  lives 
and  for  twenty -one  years  after  the  death 
of  the  last  survivor.  The  lessor  cove- 
nanted with  the  lessee  that  if  he  should 
'*  lose  a  life,  and  think  proper  to  have  a 
new  life  put  in,  then,  within  six  months 
after  the  death  of  the  first  life,  and  so  on 
continuing  the  term  and  estate  thereby 
demised,"  the  lessor  '*  would  put  in  a 
new  life."  Held,  that  the  lessee  had 
power  to  introduce  one  new  life  only,  and 
that  one  in  the  place  of  the  first  life 
dropping,  but  with  a  new  term  of  twenty- 
one  years,  commencing  with  the  death  of 
the  survivor  of  the  two  survivors  and  the 
new  life.     Walmetky  v.  PUkingtan, 

vol.  35,  p.  362 


RENT. 

[See  Landlord  and  Tenant.] 

Interest  on  arrears  of  rent  and  an  appor- 
tionment, as  between  landlord  and  tenant, 
disallowed.    Peers  v.  Sneyd, 

vol.  17,  p*  131 


RENT-CHARGE. 

1.  King  Charles  the  second,  by  letters  pa- 
tent, granted  some  property  in  fee,  sub- 


ject to  a  fee-farm  rent,  and  to  a  proviso 
of  re-entry,  in  case  a  decree  should  be 
made  at  the  suit  of  the  king  for  repair, 
ing  the  property,  and  the  same  should 
afterwards  remain  for  a  year  out  of  re- 
pair. The  Crown  afterwards  granted, 
away  the  rent.  Held,  that  the  proviso 
for  re-entry  could  not  be  exercised,  and 
that  it  therefore  formed  no  objection  to 
the  title  to  the  property.  Plcwer  v.  Har^ 
topp,  vol.  6,  p  476 

2.  A  rent-charge  was  secured  on  a  house, 
with  power,  when  in  arrear,  to  enter  and 
receive  the  rents  until  all  arrears  and 
all  costs,  charges  and  expenses  occa- 
sioned by  nonpayment  should  be  satis- 
fied. The  rent-charge  being  in  arrear, 
the  grantee  entered,  and  the  house  being 
greatly  dilapidated  and  untenanted,  he 
repaired  and  let  it.  Held,  that  the  ques- 
tion, whether  the  grantee  of  a  rent- charge 
entitled  to  be  allowed  moneys  expended 
by  him  in  repairing  the  property,  was  one 
to  be  determined  at  law,  and  that  if  he 
was  not  entitled  thereto  at  law  neither 
was  he  in  equity.     Hooper  v.  Cooke. 

vol.  20,  p.  639 

3.  Bequest  of  an  annuity  or  rent-charge  to 
A.  for  life,  and  after  her  decease  unto 
her  children  equally,  to  be  applied  in 
their  maintenance  until  the  youngest  at- 
tained twenty-one,  and  then  to  be  sold 
and  the  produce  divided  amongst  them. 
Real  estates  were  then  devised  to  B. 
charged  with  the  annuity.  Held,  that 
that  the  rent-charge  was  perpetual  and 
not  for  life.    Mansergh  v.  Campbell. 

vol.  23,  p.  344 

4.  A  sale  of  lands  decreed  to  raise  arrears 
of  a  rent-charge  granted  with  powers  of 
distress  and  entry,  there  being  nothing  to 
distrain  on,  and  there  being  twenty  other 
concurrent  rent-charges  with  like  reme- 
dies. White  on  behalf  qf,  ^.  v.  James. 
(No.  2.)  vol.  26,  p.  191 


REPLICATION. 

1.  A  cause  stood  over  with  liberty  to  amend 
by  adding  parties.  The  Plaintiffs  took 
out  administration  to  'those  parties,  and 
stated  so  by  amendment  The  Defend- 
ants, by  their  answer,  then  objected,  that 
the  amendments  had  been  improperly 
made.  The  Plaintiffs  afterwards  filed  a 
second  replication.  Held,  that  the  De-» 
fendants  were  not  entitled  to  have  the 
second  replication  taken  off*  the  file,  un- 
less they  waived  their  objection  to  the 
amendments.    James  v.  James. 

voL  4,  p.  378 

2.  An  appearance  had  been  entered  for  an 
absconding  Defendant.  Liberty  was  given 
to  advertise  in  the  Gazette  the  notice  of 
having  filed  the  replication.  Leehmere  v. 
Clamp,  voL  29,  p.  239 
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REPRESENTATIVES. 

In  a  bequest  '*  to  brothers  and  sisters,  or 
their  representatives  in  equal  shares:" 
Held,  that  representatives  meant  execu- 
tors or  administrators,  and  not  the  next 
of  kin.     Ckapmdn  v.  Chaj^wMn, 

vol.  33,  p.  636 
(Re  Henderson.  vol.  28,  p.  636) 


REPUGNANT  CONDITION. 
[See  CoMDiTioM,  Forfeiture  on  Bank- 

RUPTUT.] 

1.  An  absolute  vested  bequest  was  accom- 
panied with  a  direction,  that  it  should 
not  be  delivered  till  the  legatee  attained 
twenty-five.  Held,  that  he  was  entitled 
to  payment  on  attaining  twenty-one. 
Rocke  V.  Roeke,  vol.  9,  p.  66 

2.  A  testator  declared,  that  if  any  dispute 
should  arise  between  his  devisees  or  le- 
gatees in  anywise  relating  to  his  **  estate 
or  effects,'*  or  any  claim  therein  con- 
tained, It  should  be  referred  to  arbitra- 
tion.  And  he  declared  that,  in  case  his 
devisee  or  legatee  should  commence  any 
proceedings  at  law  or  in  equity  **  touch- 
ing or  concerning  or  relating  to  the  mat- 
ters and  things  aforesaid,"  the  devise  to 
him  should  be  void.  Held,  that  the 
**  matters  and  things"  referred  to  were 
the  '*  estate  and  efTects."  &c.,  and  that 
the  condition  of  forfeiture  was  void,  as  it 
would  prevent  the  devisee  taking  any 
legal  proceedings  necessary  for  the  pro- 
tection of  his  rights.  Hhodet  v.  The  iiut- 
well  Hill  Land  Company,     vol.  29,  p.  360 

3.  Devise  in  fee,  with  an  earnest  hope  and 
request  that  the  devisee  would  not  sell, 
alien  or  dispose  of  the  estate,  except  by 
way  of  exchange  or  for  re- investing  in 
other  estates.  Held,  that  the  restriction 
was  repugnant  and  void.  Wood  v.  Og- 
lander,  vol.  34,  p.  313 

4.  Devise  of  real  and  personal  estate  to  J, 
absolutely,  with  a  proviso  that  AJn  inte« 
rest  should  cease  if  B.  or  his  wife,  or 
their  children  should  become  entitled  to 
any  part  of  the  estate  by  gift,  sale,  &c. 
from  A,  Held,  that  the  clause  of  for- 
feiture was  void.    Ludlow  v.  Bunbury. 

vol.  33,  p.  36 


REPUTED  OWNERSHIP. 
[See  Bankrupt  Trustee.] 

1.  An  order,  giving  costs  to  the  Defendant, 
and  liberty  to  amend  to  the  Plaintiff, 
though  bespoken  and  paid  for  by  the 
Defendant,  may  nevertheless  be  obtained 
by  the  Plaintiff.    HenUy  v.  SUme. 

vol.  4,  p.  386 

2.  Proper  form  of  order  on  obtaining  fur- 
ther  time  to  answer,  on  condition  of  a 


Seijeant-at-Arms,  under  die  21st  Order 
(1833).    Henkyy.  Stone,     vol  4,  p.  392 

3.  A.  (a  retiring  partner)  agreed  to  assign 
a  policy  (part  of  the  partnership  aaseU) 
to  B.  (the  continuing  partner)  on  certain 
terms.  B.  mortgagd  it  to  C,  who  gave 
notice  to  the  office.  B.  afterwards  be- 
came bankrupt.  Held,  that  the  policy 
was  not  within  the  order  and  disposition 
of  B»  either  as  against  J.  or  C  In  re 
Langmead*M  Truett,  vol.  20,  p.  20 

4.  A  trustee,  with  the  consent  of  his  cetiui 
que  tnat,  pledged  Madrae  government 
notes  held  by  him  in  trust  for  the  benefit 
of  a  firm  of  which  he  was  partner.  The 
notes  were  afterwards  redeemed  and  de- 
livered to  the  firm.  Subsequently  the 
firm,  without  the  consent  of  the  ceeiui  que 
trust,  pledged  them  for  a  similar  purpose* 
The  firm  being  insolvent,  and  bankruptcy 
imminent,  the  trustee  redeemed  the  notes 
with  partnership  assets,  indorsed  them  to 
himself  personally,  and  replaced  them  in 
his  private  chest.  The  firm  became 
bankrupt  Held,  first,  that  the  notes 
were  not  in  the  order  and  disposition  of 
the  firm;  and  secondly,  that  there  was 
no  fraudulent  preference.  Sinclair  v.  Wil- 
ton, vol.  20,  o.  324 

3.  Traders  mortgaged  a  leasehold  factory 
to  J.,  and  the^  afterwards  mortgaged  the 
machinery  in  it,  separately,  to  B,  Upon 
the  bankruptcy  of  the  traders,  who  had 
been  allowed  to  retain  possession  of  the 
machinery.  Held,  that  the  moveable 
machinery  passed  to  the  assignees,  at 
being  within  the  order  and  disposition  of 
the  bankrupt,  but  that  the  machinery 
fixed  to  the  freehold  did  not,  though 
mortgaged  separately.  Whitmorey.Emp^ 
ton.  vol.  23,  p.  313 

6.  The  Plaintiffs*  solicitor  made  an  equit- 
able assignment  of  the  costs,  to  which  he 
would  become  entitled  in  the  suit,  to  a 
stranger  to  the  cause.  An  order  was 
afterwards  made  for  taxation  of  the  Plain- 
tiffs' costs,  and  for  their  payment  to  the 
solicitor  out  of  a  fund  in  Court  The 
solicitor  became  bankrupt  before  the  cre- 
ditor had  obtained  any  stop  order  or 
given  notice  of  the  assignment  Held, 
that  costs  were  within  the  order  and  dis- 

Sosition  of  the  bankrupt,  and  passed  to 
is  sssignees.  Day  v.  Day.  vol.  23,  p.  391 

7.  A  Scotch  firm  had  a  branch  in  London, 
which  was  wholly  conducted  by  an  agent 
and  manager  at  a  salary,  but  in  their 
name.  By  contract,  he  was  to  have  a 
lien  on  goods  consigned  to  him  for  bills 
accepted  by  him  for  the  firm.  The  firm 
became  bankrupt  in  Scotland.  Held, 
that  the  goods  under  the  manager's  con- 
trol at  the  time  were  within  the  '*  order 
and  disposition"  of  the  bankrupts,  and 
passed  to  their  assignees  unaffected  by 
Lis  lien.    Hoggard  v.  Maekentie. 

vol.  23,  p.  493 
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8.  A  Bhipbailder  lold  a  ship  which  he 
building,  and  agreed  to  complete  it  It 
remained  in  his  posaeision  down  to  hia 
bankruptcy.  Held,  that  it  waa  not  within 
hia  order  and  diapoaition.  Holdenuss  v. 
Bankin.  vol  28,  p.  180 


RESCINDING  CONTRACT, 

iSee  Abandormemt  of  Cohtract,  Time 
OF  EaaBNCE.] 

1.  A.  and  B.  agreed  to  divide  property  in  a 
particular  manner,  A.  aued  for  a  parti- 
tion and  B.  waa  held  under  the  circum- 
atancea  to  have  abandoned  the  agree* 
ment,  and  a  partition  waa  decreed.  Mor- 
rU  T.  Timaijfif.  vol.  1,  p.  411 

2.  The  vendor,  notwithstandin^r  a  condition 
that  he  might  reacind,  waa  held  bound  to 
comply  with  a  requiaition  that  a  mort- 
gagee of  the  property,  by  underleaae 
ahould  be  paid  ofif  and  concur  in  the  con* 
▼eyance.  Oreavetv,  Wilson,  vol.  5,  p.  290 

(See  Page  v.  Adam,  vol.  4,  n.  269) 
8.  After  decree  againat  a  purchaaerror  spe- 
cific performance,  the  Defendant  made 
default  in  payment  of  the  purchase- 
money.  Held,  that  the  vendor  waa  en- 
titled to  reacind  the  contract.  Foligno  v. 
Martin,  voL  16,  p.  586 

4.  Unless  a  valid  acceptance  be  given,  with- 
in a  reasonable  time,  to  a  written  offer  to 
aell  an  estate,  it  will  be  treated  aa  aban- 
doned.    WUttamM  V.  mUiomt. 

voL  17,  p.  213 

5.  Where  there  is  an  undue  delay  on  the 
|>art  of  the  vendor  in  making  out  hia 
title,  the  purchaaer,  on  reaaonable  notice, 
may  put  an  end  to  the  contract.  Noit  v. 
Bieeard.  vol.  22,  p.  807 

6.  A,  on  the  4th  of  October,  contracted  to 
grant  a  mining  leaae  to  B,  and  no  time 
waa  mentioned  for  completion.  On  the 
10th  of  December,  B,  gave  notice  to  A. 
that  unlesa  he  completed  the  contract 
within  a  month,  he  would  rescind  the 
contract.  Held,  on  A*b  default,  that  B, 
waa  justified  in  giving  the  notice,  that 
the  time  was  reasonable,  and  a  bill  by  A, 
for  apecific  performance  waa  dismissed 
with  costs,  although  there  were  mattera 
essential  for  the  completion,  which  did 
not  depend  on  A.  but  on  third  parties. 
Macbryde  v  Weeket.  vol.  22,  p.  538 

7.  By  the  8th  condition  of  sale,  a  vendor 
reserved  a  right  to  rescind,  in  caae  of  ob- 
jection to  title,  8cc.,  and  by  the  11th,  mia- 
descriptions  were  not  to  annul  the  aale, 
but  be  the  subject  of  compensation.  Sem* 
ble,  that  the  8th  condition  did  Aot  applv 
to  cases  of  misdescription  within  the  1  Itb 
condition.        Hat/ford  v.  Criddle, 

vol.  22,  p.  477 

8.  On  the  sale  of  a  copyhold  manor,  it  waa 
"  Btated,  that  the  "  fine  waa  two  years*  im- 


proved value.^  The  8th  condition  en- 
abled the  vendor,  in  caae  of  aov  objec- 
tion to  title,  to  reacind,  and  the  11th 
condition  provided  for  compenaation  in 
case  of  mistake  or  error.  The  abstract 
waa  delivered,  and  no  objection  to  the 
title  waa  taken  within  the  time  prescribed 
for  that  purpoae.  Subaequently,  aome 
doubt  arose  aa  to  whether  the  fine  waa  of 
one  or  two  years'  improved  value.  Held, 
that,  ao  far,  the  Plaintiff  waa  entitled  to 
apecific  performance  with  a  compenaa- 
tion; but  the  purchaaer  haviuR  after- 
wards raised  a  question  aa  to  title,  and 
filed  a  bill  for  apecific  performance,  the 
vendor,  on  the  aame  day,  gave  notice  to 
reacind.  Held,  that  although  the  objec- 
tion as  to  title  waa  waived  at  the  bar,  the 
vendor  had  a  right  to  inaiat  on  the  con- 
tract having  been  reacinded,  and  the  bill 
waa  diamiswd.    Hoy  v.  Smytkies, 

voL  22,  p.  510 

9.  In  March,  1850,  the  Defendant  agreed 
to  grant  the  Plaintiff  a  lease  of  a  ooal 
mine.  Three  months  after,  the  Defend- 
ant ffave  notice  to  the  Plaintiff  that,  un- 
less he  commenced  working  in  a  month, 
he  ahould  consider  the  agreement  aban- 
doned. Two  yeara  after,  the  Plaintiff  en- 
tered and  commenced  working,  but  waa 
resisted  by  the  Defendant ;  the  working 
however  proceeded,  but  was  abandoned 
in  February,  1853.  Five  years  afterwarda 
the  Plainaff  attempted  to  reaume  die 
work,  and  filed  a  bill  for  apecific  perform- 
ance. It  waa  diamiaaed  with  costs  on  the 
ground  of  delay.    Sharp  v.  Wright, 

vol.  28,  p.  150 

10.  Conditiona  of  aale  provided,  that  if  the 
purchaser  should  insist  on  any  requiai- 
tiona,  which  the  vendor  might  be  unable 
or  unwilling  to  remove  or  comply  with, 
the  vendor  might,  if  he  should  think  fit, 
annul  the  sale.  The  purchaaer,  having 
made  aome  requisitions,  the  vendor, 
without  anawering  any,  rescinded  the 
contract.  Held,  that  he  ouffht  to  have 
anawered  them,  and  having  done  ao  after 
a  suit  by  the  purchaaer  for  apecific  per- 
formance, and  the  Plaintiff  having  ac- 
cepted the  title,  a  decree  waa  made 
againat  the  vendor  for  apecific  perform- 
ance, with  costs,     rarpifi  v.  CAamftera. 

vol.  29,  p.  104 

11.  Upon  the  sale  of  aome  leaaeholds,  it 
waa  atipulated,  ''  that  if,  ft-om  any  cause 
or  circumstance  whatever,  the  purchaae 
ahould  not  be  completed'*  on  a  day 
named,  the  vendor  should  *'  be  at  liberty 
to  annul  the  contract"  The  purchaaer 
reftiaed  to  pay  the  purchase- money  on  the 
day  named,  the  only  remaining  requisi- 
tions then  being  aa  to  the  registration  of 
a  deed,  and  the  aufficiency  of  a  stamp, 
which  the  vendor  'undertook  to  supply. 
The  purchaser,  on  the  aame  day,  an- 
nulled the  contract.     Held,  that  he  was 
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justified  in  ao  doing.    Hud$am  t.  TewtpU, 

vol.  29,  p.  586 

12.  When  a  requitition  is  made  bv  a  pur- 
chaser, the  vendor  must  be  allowed  a 
reasonable  time  to  comply  with  iL  Thus, 
a  requisition  was  made  at  die  end  of 
June,  which  involved  the  necessity  of  in- 
stituting a  suit  and  obtaining  a  decree. 
On  the  1st  of  Jmgmt,  the  vendors  oon- 
sented  to  comply  miih  the  requisition, 
and  they  obtained  a  decree  in  Miekael- 
sMt  term  following;  but  on  the  9di 
of  Augusi  the  purchaser  gave  notice  to 
rescind  the  contract  Held,  that  it  was 
ineffectual.    Miekolh  v.  Corbtit, 

vol.  84,  p.  876 

18.  A  decree  for  specific  performance  was 
made  against  a  purchaser.  Not  having 
paid  the  purchase-money,  he  was  ordered, 
on  motion,  to  pay  it  within  a  limited 
time,  and  in  default,  that  the  contract 
should  be  rescinded  and  all  proceedings 
stajred.  He  was  also  ordered  to  pay  the 
costs  of  the  motion.    iSistpion  v.  Terry. 

vol.  84,  p.  428 

14.  Where  a  person  sells  property  which 
he  is  neither  able  to  convey  nor  to  enforce 
a  conveyance  from  other  proper  parties, 
the  purehaser  may  repudiate  rae  contract, 
and  ia  not  bound  to  wait  to  see  if  the 
vendor  can  induce  some  third  person  to 
join  in  making  a  good  title.  F»rer  v. 
NaA.  vol.  88,  p.  167 

18.  A  decree  for  specific  performance  was 
made  against  a  purehaser  in  possession, 
but  he  was  unable  to  complete  the  pur- 
chase. The  Court  rescinded  the  contract 
and  ordered  the  purchaser  to  pay  to  the 
vendor  the  rente  received  by  him,  toge- 
ther with  the  costs  of  suit  and  those  oc- 
casioned by  the  non-completion  of  the 
purchase.  Clark  v.  ffalUi,  vol.  S5,  p.  460 


RESERVED  BIDDING. 

Trustees  for  sale  are  justified  in  fixing  a 
reserved  bidding  on  a  sale  by  auction. 
Re  Peyton's  Seitlewteui,       vol.  80,  p.  282 


RESIDUARY  GIFT. 

1.  A  testator  bequeathed  to  A.  his  house- 
hold furniture  and  other  like  things, 
**  and  all  other  goods  of  whatever  kind," 
and  he  appointed  that  certain  specific 
moneys  should  be  divided  as  follows, 
alter  all  his  debts  should  be  paid  off. 
He  then  specified  certain  legacies,  and 
proceeded,  "three  or  four  thousand 
pounds,  or  whatever  remaining  sum  or 
sums,  to  A,"  Held,  that  A.  did  not  take 
the  general  residue.     Wrench  v.  Jutting. 

vol.  8,  p.  821 

2.  A  testator  bequeathed  to  his  wife  the 
interest  of  his  money  and  the  use  of 
bis  goods  for  Ufe;  at  her  death  he  gave 


certain  legacies  and  the  remainder  of  his 
properbr  to  his  brothers  and  sisters. 
Held,  that  the  widow  was  entitled  to  the 
residue  for  life.  Glendening  v.  Glenttening* 

vol  9,  p.  824 

8*  A  testator  bequeathed  an  annuity  to  D^ 
and  to  A.f  B.  and  C.  his  residue,  to  be 
equally  divided,  Src. ;  except  the  Swmuea 
canal  shares,  which  were  not  to  be  sold 
till  after  the  death  of  /).  Held,  that  the 
Swamua  canal  ahares  passed  by  the  resi- 
duary gift.  Jtmee  v.  Irving  g  Jamee  v. 
Grotww,  vol.  10,  p.  276 

4.  A  testator  having  a  power  of  appoint- 
ment by  will  over  a  sum  of  stock,  be- 
queathed two  sums  of  8,000/.  and  8001. 
sterling  thereout  to  A.  and  B,,  and  the 
residue  to  his  son.  The  stock  became  in 
equity  liable  to  his  debts,  and  by  pav- 
ment  thereof  and  of  the  costs  of  the  suit, 
the  fiind  became  less  than  6,8001.  sterling. 
Held,  that  the  pecuniary  and  residuary 
legateea  were  not  liable  to  abate  propor- 
tionablv,  but  that  the  residuary  gin  foiled 
altogether    Petre  v.  Peire* 

vol  14,  p.  197 

8.  A  testator  gave  his  freehold  estate  '*  and 
propertv,  whether  real  or  personal,*'  to 
A.  for  hfe,  and  after  her  decease  he  gave 
**all  his  said  freehold  esute  and  pro- 
perty" to  B.  and  wife  for  life  i  and  after 
their  decease,  he  gave  **  all  hie  said  free- 
hold property"  to  their  children,  "  for  an 
estate  of  inheritance  in  fee  simple,"  and 
in  defoult,  he  gave  "  hia  freehold  estate 
and  property'*  to  C,  **  his  heirs  and  as- 
signs, in  fee  simple."  He  charged  his 
personal  estate  with  some  legacies,  and 
he  gave  the  residue  of  which  he  should 
die  possessed,  &c.  to  A»  Held,  that  B, 
and  his  children  took  no  interest  in  the 
personal  estate  which  belonged  to  A» 
Hottingtwortk  v.  SkakuikrfU 

vol.  14,  p.  492 

6.  A  testator  bequeathed  to  his  mother  "  all 
and  every  thing  he  died  possessed  of, 
namely,  money,  plate,  books,"  and  other 
enumerated  articles  for  her  sole  use. 
"And  lest  there  be  anv  dispute,  he 
declared  affain,  that  he  left  her  every 
thing  he  died  possessed  of,  for  her  sole 
use,  as  stated  above."  Held,  that  the 
whole  residue  passed,  and  that  the  be- 
quest was  not  restricted  to  the  enume- 
rated articles  and  others,  ^utdem  generie. 
In  re  KendalVe  Truet.         vol.  14,  p.  608 

7.  A  testator  gave  the  residue  of  his  pro- 
perty, whether  freehold  or  personal,  and 
wheresoever  situate,  to  A,  B,  Held,  that 
ecpyholdt  passed.    Reeves  v.  Baker, 

vol.  18,  p.  872 
(See  QnenneU  v.  Turner,  vol  18,  p.  240) 

8.  A  testatrix  proceeded  thus : — '*  And  in 
respect  of  my  real  and  personal  estate  I 
direct  the  tenant  to  be  continued,  and 
as  to  the  rest,  residue  and  remainder  of 
my  estate,  including  moneys  and  secu- 
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ritiet  for  money,  I  direct  that  it  ihall 
.     be  divided,"  fire.     Held,  that  the  real 
estate  passed.    Meedt  v.  Wood. 

vol.  19,  p.  251 

9.  A  testator  gave  his  real  and  personal 
esute  to  trustees,  upon  trust  to  pay  the 
income  to  four  persons  for  life  as  tenants 
in  common,  and  after  the  death  of  the 
survivor  to  sell  the  real  estate,  and  stand 
possessed  of  the  proceeds  and  of  the  stocks, 
funds  and  securities  upon  which  his  per- 
sonal estate  should  then  be  invested,  upon 
certain  trusts  for  a  class  of  children.  By 
the  death  of  one  of  the  four  his  portion 

,  of  the  income  became  released,  and  was 
accumulated  until  the  death  of  the  sur- 
vivor of  the  four.  Held,  that  the  accu- 
mulation of  the  real  estate  was  undisposed 
of,  and  passed  to  the  heir,  but  that  the 
accumulation  of  the  personalty  passed  as 

,  residue  to  the  childreiL  In  re  Drakeley't 
Bttate.  vol.  19,  p.  :(95 

10.  A  testator  devised  an  estate,  £.,  to  J.  B, 
absolutely,  and  "  all  her  freeholds,  &c 
not  hereinbefore  devised"  to  A.  B,  for 
life,  with  remainders  over.  A,  B.  died 
in  the  testatrix's  life.  Held,  that  the 
estate,  £.,  passed  under  the  residuary 
devise.     Green  v.  i>vfui.        vol.  20,  p.  6 

Jl.  A  testatrix  having  two  leaseholds,  at 
X  and  K.,  bequeathed  those  at  JT.  to  one 
for  life,  and  directed,  that  after  her  de- 
cease, they  should  "  form  the  residue  of 
her  leasehold  estates  thereinafter  be- 
queathed." She  then  bequeathed  all  the 
residue  of  her  leasehold8,**whatsoever  and 
wheresoever,"  not  thereinbefore  other- 
wise disposed  of.  Held,  thattheleaseholds 
at  Y,  also  passed  under  the  residuary 
gift    Markham  v.  loatt,    vol.  20,  p.  579 

12.  Where,  in  a  residuary  gift,  specific 
property  is  bequeathed,  the  bequest  may 
nevertheless  be  specific  as  to  that  parti- 
eulsr  property,  though  general  as  to  the 
resL     Milh  v.  Brown.  vol.  21,  p.  1 

J  8.  A  testator  bequeathed  his  Consols  to 
A.,  and  directed  his  executors  to  sell  all 
such  parts  of  his  estate  and  effects  as 
shoula  not  consist  of  ready  money  or 
roonev  in  the  funds,  and  '*  to  stand  pos- 
sessed of  the  moneys  to  arise  thereby, 
with  such  ready  money  and  the  money 
he  might  have  in  the  Long  Annuities, 
upon  trust"  for  A.,  B,  and  C.  Held, 
that  the  Long  Annuities  were  specifically 
bequeathed,  and  not  liable  to  contribute 
towards  the  payment  of  general  legacies. 
Ibid. 

14.  A  fem€  coverie  had  power,  by  will,  to 
appoint  a  trust  fund,  of  which  7,000k 
was  payable  immediately,  and  the  re- 
mainder subject  to  her  husband's  life 
interest  therein.  She  appointed  the 
2,000/.,  and  directed  the  trustees,  after 
the  decease  of  the  husband,  to  stand 
possessed  of  the  "  residue"  of  the  stock, 
after  payment  thereout  of  the  2,000i, 


upon  trust  to  pay  .5.700/.,  as  the  husband 
should  appoint,  and  to  apply  the  residue 
in  payment  of  a  number  of  legacies. 
The  husband  appointed  the  5,7001.  to 
himself.  Held,  notwithstanding  there 
was  a  probability  that  the  fund  would 
.  prove  insufficient  for  the  payment  of  all 
the  legacies,  that  he  was  entitled  to  im- 
mediate payment  of  the  5,7001.  The 
"  residue"  applicable  to  the  payment  of 
the  legacies  (other  than  the  5,7001.)  be- 
ing held  to  mean  simply  what  remained 
after  payment  of  the  5,700/.,  and  not  a 
proportionate  share  of  the  fund.    Ibid. 

15.  In  a  will,  the  words  **  I  constitute  A. 
and  B,  my  residuary  legatees  will  not 
pass  real  estate."     Windue  v.  Windma. 

vol.  21,  p.  878 

16.  A  testator  gave  several  pecuniary  le- 
ffaciea,  including  one  to  his  son  A.^  and 
devised  his  freehold,  copyhold  and  lease- 
hold estates  to  his  sons  B.  and  C  as 
tenants  in  common,  and  appointed  them 
his  executors.  B.  died,  and  by  a  codicil 
the  testator  appointed  A,  executor  in  the 
room  of  B.,  and  revoked  the  legacies 
given  to  A,  and  C,  and  appointed  them 
**  residuary  legatees,"  and,  under  a  power, 
appointed  freehold  and  leasehold  pro- 
perty, comprised  in  his  marriage  settle- 
ment, to  **  the  residuary  legatees  his  sons 
A,  and  C"  Held,  that  the  moiety  of 
the  freehold  estates  devised  to  B.  had 
lapsed,  and  descended  on  the  testator's 
heir  (C),  and  that  C.  took  the  other 
moiety  under  the  unrevoked  devise  in 
the  will.    IbU. 

17.  Distinction  between  a  general  and  a 
particular  residue.  De  Trqfford  v.  Tern- 
pesL  vol.  21,  p.  564 

1 8.  A  teststor  bequeathed  particular  chst- 
tels  at  his  residence  to  A.,  and  his 
chattels  there  "  not  thereinbefore  other- 
wise disposed  of"  to  B.,  and  his  general 
residue  to  C.  The  gift  to  A.  lapsed  by 
her  death  in  the  testator's  lifetime. 
Held,  that  the  chattels  bequeathed  to  A. 
passed  to  B.,  as  part  of  a  particular  re- 
sidue, and  not  to  (X,  as  part  of  the  general 
residue.     Ibid, 

19.  Bequest  of  specific  chattels  in  trust  to 
sell,  **  in  the  first  place,"  to  pay  the  debts, 
and  then  to  divide  the  residue  amongst 
five  persons.  There  was  no  residuary 
gift.  Held,  that  the  debts  were  pri- 
marily payable  out  of  the  general  residue. 
Newbegin  v.  BeU.  vol.  28,  p.  886 

20.  After  gifts  to  A.,  B.  and  C,  there  was 
a  gift,  '*  after  their  decease,"  of  that  pro- 
perty, together  with  the  residue.  Held, 
that  *'  after  their  decease"  meant "  sub- 
ject to  the  interests  of  A,,  B*  and  C," 
and  that  these  words  did  not  postpone 
the  immediate  et^oyment  of  the  general 
residue.     Lill  ▼.  LilL         vol.  28,  p.  446 

21.  N.  devised  an  estate  to  iK.  to  such  of 
the  children  of  /.  as  /.  should  by  will 
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appoint,  and  in  default  to  them  equally. 
By  the  death  of  four  of  /.'s  children,  J, 
took  half  the  eatate  aa  heir  of  hia  de- 
ceaaed  children.  /.,  by  hia  will,  deviaed 
all  hia  real  eatate  to  hia  children  equally, 
and  he  directed  that  the  eatate  at  A., 
deviaed  by  the  will  of  N^  over  which  he 
might  have  any  power  of  appointment 
by  will,  should  not  be  included  or  affected 
by  hia  own  will,  but  ahould  ffo  according 
to  the  limitation  contained  in  N*%  will. 
Held,  that  /  *8  moietv  in  the  R,  eatate 
paased  under  the  reaiduary  deviae  in  hia 
will,  and  did  not  descend  to  hia  heir. 
Mhertcn  ▼.  Longford.  vol.  26,  p.  5 

82.  A  teatatriz,  after  reciting  that  ahe  waa 
entitled  to  a  legacy  of  1,000/.  under  her 
huaband'a  will,  gave  the  1,0001L,  aa  to 
1002.,  part  thereof  to  ^.,  aa  to  400/., 
part  thereof,  to  B.,  and  aa  to  all  the  re- 
aidue  of  the  aaid  legacy  of  1,000/.  and  all 
the  residue  of  her  eatate,  to  C.  At  the 
death  of  the  teatatrix,  216/.  only  were 
due  on  the  legacy.  Held,  that  J.,  B. 
and  C  muat  abate  in  proportion.  Wright 
V.  WetioH.  vol.  26,  p.  429 

23.  A  teatatrix,  who  waa  entitled  to  half  of 
her  aiater'a  reaiduary  eatate,  bequeathed 
a  lane  legacy,  which,  if  it  ahould  fail, 
ahe  directed  ahould  fall  **  into  her  own 
eatate."  She  bequeathed  the  residue  of 
her  ]>roperty  (except  that  derived  from 
her  aister)  to  ^.,  and  the  residue  of  her 
property  derived  from  her  sister's  eatata 
to  B,  Held,  that  the  latter  muat  contri- 
bute with  the  former  towarda  payment  of 
the  debta,  expenaea  and  legaciea.  Green- 
wood V.  Jemmett.  vol.  26,  p.  479 

24.  "Residue"  ia  not  a  "legacy"  in  the 
ordinary  sense  of  the  term,  though  the 
person  taking  it  is  a  *'  reaiduary  legatee." 
Ward  V.  Qrey.  vol.  26,  p.  4H5 

25.  The  ]  WilL  4,  c.  40  (aa  to  the  ri^ht  of 
executors  to  the  undispoeed-of  residue), 
merely  shifts  the  burden  of  proof  from 
the  next  of  kin  to  the  executor.  Read  v. 
SUdman,  vol.  26,  p.  495 

26.  Devise  and  bequest  of  reaidue  of  tea- 
tator'a  property  to  A,,  B.  and  C.  **  upon 
trust"  to  convert  and  pay  debta  and  cer- 
tain legacies.  The  testator,  in  a  aubae- 
quent  dause,  appointed  A,t  B.  and  C.  bis 
executors,  and  he  died  without  next  of 
kin.  Held,  that  the  Crown,  aa  against 
the  executors,  waa  entitled  to  the  undis- 
poaed-of  residue.    Ibid, 

27.  The  testator  gave  all  hia  real  and  per- 
aonal  eatate  to  truateea,  upon  trust,  ex- 
cept aa  to  money  due  to  him  from  A.  E,, 
to  convert  bv  aale  and  invest  in  the  funda, 
"  and  pay  the  interest  thereof  unto  his 
wife"  for  life,  with  remainder  over. 
Held,  that  the  widow  waa  entitled  to  the 
intereat  arising  from  the  debt  from  A.  E. 
Dobeon  v.  Banke.  vol.  32,  p.  259 

28.  In  reaiduary  gifts  the  decisions  anew  a 
atrong  inclination  of  the  Court,  in  all 
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caaes  where  it  ia  possible,  to  make  the 
gift  vested.    Peamum  v.  Pearman. 

vol.  83,  p.  394 

29.  A  bequest  to  "pay  and  divide"  to 
children,  **  as  and  when"  they  attain  a 
certain  age,  is  ambiguoua,  and  these 
worda  are  not  to  be  treated  as  equivalent 
to  a  gift  to  such  of  the  children  aa  ahould 
attain  that  age.    Ibid, 

30.  A,  B.(a  married  woman)  died  in  1858, 
having  bequeathed  "her  moneys  and 
securities  for  money"  to  one,  and  all 
**  her  aeparate  personal  estate  and  effecta 
not  thereinbefore  diapoaed  of"  to  an- 
other. In  1863  A.  B.'a  mother  died, 
having  bequeathed  to  her  a  legacy  and 
half  her  reaidue,  and  which  bequest  was 
saved  from  lapse  by  the  Wills  Act  (1 
Vict.  c.  26,  s.  33).  Held,  that  this  legacy 
passed  under  the  reaiduary,  and  not 
under  the  specific,  bequest  in  A,  B.'s 
wilL     Re  Maton'e  WUL     voL  34,  p.  494 


RESTRAINT  OF  TRADE. 

1.  An  agreement  by  a  aolicitor,  for  valuable 
oonaideration,  not  to  practiae  aa  aolicitor 
in  any  part  of  Great  Britain  for  twenty 
years,  held  valid.     Whittaker  v.  Howe. 

vol.  3,  p.  383 

2.  Injunction  granted  to  restrain  a  solicitor, 
who  had  aold  his  business  on  those  terms, 
from  practising  in  any  part  of  Great 
Britain^  and  from  endeavouring  to  induce 
any  persons  who  were  clients  of  the 
former  and  preaent  firm,  to  ceaae  to  em- 
ploy the  latter  aa  their  attonieya  or  aoli- 
citors.    Ibid. 

3.  Covenanto  in  restraint  of  trade  in  a 
trading  locality  are  not  considered  usual 
covenants.     Wilbraham  v.  Livetey. 

vol.  18,  p.  206 

4.  The  servant  of  a  milkman,  in  C.  street, 
London^  agreed  not  to  carry  on  the  like 
business  within  three  miles  therefrom. 
Held,  that  this  was  not  an  undue  re- 
straint of  trade,  and  the  servant  was  re- 
strained, by  ii^unction.  from  violating 
hia  agreement.    Benwell  v.  Inm. 

vol.  24,  p.  307 

5.  A  covenant  not  to  carry  on  the  trade  of 
horae-hair  manufacturer  within  200  milea 
of  Birmingham,  held  valid.  Harms  v. 
Pareons,  vol.  32,  p.  328 

6.  A  covenant,  on  the  purchase  of  the 
business  of  horae-hair  manufacturers,  not 
to  carry  on  the  trade  of  horse- hair  manu- 
facturer, construed  to  prevent  the  cove- 
nantor from  the  buying  and  selling 
manufactured  horae-hair.    Ibid. 

1.  A.fK  trader,  became  bankrupt,  where- 
upon B.  agreed  to  purchaae  the  business 
frDm  the  aasignees,  and  to  enter  into 
partnership  with  il.'s  son,  if  A.  would 
enter  into  a  bond  not  to  carry  on  the 
same  business  within  twenty  miles.    A. 
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gave  the  bond.  Held,  that  there  waa  a 
aufflcient  conaideration  for  the  bond  to 
entitle  B.  to  an  injunction  to  restrain  J. 
from  carrying  on  the  businesa  within  the 
limits  prescribed.     Clarkson  v.  Edge, 

▼ol.  S3,  p.  227 


RESULTING  TRUST. 
[See  Lapse.] 

There  is  a  resulting  trust  in  the  grantor 
where  lands  are  conveyed  on  charitable 
trusts  to  be  afterwards  declared,  and  no 
subsequent  declaration  is  made.  Jttcr' 
ney-Oenerai  v.  Dean  and  Canmu  <f  Wind' 
ior.  vol.  24,  p.  679 


RETAINER. 

[iiee  Retainer  of  Counsel  or  Solici- 
tor, Retainer  of  Debt,  Solicitor 
AND  Client.] 


RETAINER  OF  COUNSEL  OR 
SOLICITOR. 

1.  The  retainer  of  a  solicitor  need  not  be  in 
writing,  but  if  he  neglects  taking  that 
precaution,  and  his  retainer  being  after- 
wards questioned,  there  is  nothing  but 
assertion  against  assertion,  he  must  bear 
the  costs  of  the  risk  he  thus  undertakes. 
Wiggint  ▼.  Peppin,  vol.  2,  p.  403 

2.  Whether  the  retainer  of  counsel  in  a 
cause  ceases  upon  his  being  appointed 
Queen's  Counsel,  qtutre,  Lueat  ▼.  Pea" 
cock,  vol.  8,  p.  1 


RETAINER  OF  DEBT. 

The  same  individual  was  the  administrator 
both  of  A.  and  B.,  whose  estates  were 
being  administered  by  the  Court.  A,*9 
estate  was  found  indebted  to  B.'s.  Held, 
that  the  administrator  was  entitled,  and 
was  bound,  at  the  instance  of  the  parties 
interested  in  B.'s  estate,  to  retain  the 
debt  out  of  AJ*s  assets  in  preference  to 
A,*s  other  creditors.  Fox  v.  Garrett; 
Mike  V.  Fox,  vol.  28,  p.  16 


REVERSIONARY  INTEREST. 
[See  Catching  Bargains,  Wife's  re. 

YERSIONARY  INTEREST.] 

A  legacy  was  bequeathed  payable  as  soon  as 
legal  proceedings  connected  with  the  fund 
out  of  which  it  was  to  be  paid  should 
be  terminated.  Held,  that  this  was 
neither  a  reversionary  interest  nor  a  con- 
tingent legacy.    Luff  v.  Lord. 

vol.  34,  p.  220 


REVIVOR. 

[Sea  Abatement,  Parties  (Rbpre« 
sentative).] 

1.  One  decree  was  taken  in  several  suits. 
An  abatement  afterwards  occurred.  Held, 
that  one  bill  of  revivor  was  sufficienL 
Moore  t.  Elkiugton.  vol.  2,  p.  574 

2.  A  bill  waa,  at  the  hearing,  held  detective 
for  want  of  parties,  and  stood  over.  An- 
other bill  waa  filed,  stating  that  at  the 
hearing,  the  aole  Plaintiff  was  dead,  and 
stating  circumstances  intended  to  remove 
the  objection  for  want  of  parties,  and 
praying  the  discharge  of  the  former  order, 
and  a  revivor.  A  demurrer  for  want  of 
parties  was  sustained.  Egremoni  v.  Cowell, 

vol.  5,  p.  620 

3.  A  cause  came  on  in  1839,  and  was  or- 
dered to  stand  over  for  want  of  parties. 
A  bill  of  revivor  and  supplement  was 
afterwards  filed,  stating  that  A.  the  sole 
Plaintiff,  had  died  in  1838,  insisting  that 
the  order  of  1 839  was  a  nullity,  and  pray- 
ing  a  revivor.  A  common  ex  parte  order 
to  revive  was  obtained  on  petition,  plac- 
ing the  cause  '*  in  the  same  plight  and 
condition  as  at  the  death  of  A,"  The 
Defendant  moved  to  discharge  the  order 
on  the  ground  that  the  oraer  of  1839 
must  be  discharged  before  the  cause  could 
be  put  in  the  same  plight  as  at  the  alleged 
death  of  ^.  Held,  however,  that  it  was  re- 
gular.  Egremoni  v.  CoweU.  vol.  6,  p.  408 

4.  A  suit  was  instituted  by  the  creditora 
and  official  assignee  of  a  bankrupt.  The 
creditors'  assignee  died  before  decree, 
the  official  assignee  died  after  decree,  and 
a  new  official  assignee  being  appointed, 
his  nsme  was,  on  motion,  substituted 
under  the  old  Bankruptcy  Act  (6  Oeo.  4, 
c.  16,  8.  67),  as  Plaintiff  in  the  suit  Man 
V.  Rieketis.  voL  7,  p.  484 

5.  A  bill  of  revivor  and  supplement  held  to 
be  within  the  23rd  and  24th  Orders  of 
August,  1841  (Ord.  x.  1 1 ),  as  to  service  on 
formal  parties.     Walcoi  v.  Waieot. 

voL  10,  p.  20 

6.  A  suit  was  revived  after  decree  by  the 
representatives  of  a  Defendant.  Held, 
that  all  the  other  Defendanta  to  the  ori- 
ginal bill  were  necessary  parties.  Bu^ 
ekanan  v.  Maline,  vol.  11,  p.  52 

(Jonee  v.  PowelL  vol.  11,  p.  398) 

7.  A  bill  was  filed  by  a  lunatic,  and  his 
committee,  and  an  ii^ unction  granted, 
and  a  decree  made  directing  an  issue. 
The  lunatic  died,  and  no  further  proceed- 
ings had  been  taken  by  the  committee. 
The  Court  ordered,  that  the  injunction 
should  be  dissolved  and  all  proceedings 
stayed,  unless  the  suit  should  be  re- 
vived within  a  limited  time.  Price  v. 
Berrington.  vol.  1 1,  p.  90 

8.  A  suit  abated  by  the  marriage  of  one  of 
three  female  Plaintiffs,  and  a  bill  of  re- 
vivor was  filed  by  the  other  Co- Plaintiffs 
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against  her  and  her  huiband  only.  Held, 
that  to  such  a  bill,  all  accounting  parties 
ought  to  be  made  Defendants,  out  that 
under  the  circumstances  the  objection 
had  been  waived.    Jonei  ▼.  Powell, 

vol.  11,  p.  398 

9.  When  a  Defendant  diet,  his  executors 
cannot  compel  the  Plaintiff  to  revive,  or, 
in  default,  have  the  bill  dismissed.  Reevet 
V.  Baker,  voL  18,  p.  115 

10.  Where  a  Plaintiff  at  his  option  may 
either  file  his  bill  against  A,  and  B,,  or 
against  A.  alone,  and  he  takes  the  former 
course,  and  B,  afterwards  dies,  he  cannot, 
at  the  hearing,  by  waiving  relief  against 
B.'s  estate,  proceed  against  J,  alone,  in 
the  absence  of  B.'s  representatives.  The 
London  Gat-light  Company^,  Spottiswoode, 

vol.  14,  p.  264 

11.  An  order  of  revivor  and  supplement 
may  be  made  as  of  course  under  the  16 
&  16  yiet.  c  86,  s.  52,  with  the  addition, 
"that  the  personal  representatives  may 
admit  assets  in  chambers  or  account.'* 
Edwards  v.  Batley.  voL  19,  p.  457 

12.  Pending  an  account  directed  by  the 
decree  the  accounting  party  died.  An 
order  was  made,  on  motion  to  revive, 
against  his  executor,  and  that  he  might 
either  admit  assets  or  account  for  his  tes- 
tator's estate.    Cartwrighi  v.  Shepheard. 

vol.  20,  p.  122 
IS.  A  bill  prayed  a  revivor,  and  liberty  to 
prosecute  the  original  suit,  for  payment 
and  additional  relief.  A  general  de- 
murrer was  allowed,  on  the  ground  that 
the  relief  thus  prayed  could  only  be  ob- 
tained by  original  bill.    Staehle  t.  Winter, 

voL  20,  p.  550 

14.  A  decree  was  made  in  the  absence  of 
an  infant  who  was  interested ;  nothing 
having  as  yet  been  done  under  it,  and  it 
appearing  to  be  for  her  benefit,  the  Court 
made  a  supplemental  order,  under  the 
15  &  16  Fid,  c.  86,  s.  52,  to  carry  on  the 
decree.  Jehh  v.  Tugweil,    vol.  20,  n.  461 

15.  A  Defendant,  having  been  served  with 
subpoena,  died  before  appesrance.  Held, 
that  the  suit  could  not  be  revived  against 
his  heir,  but  that  the  remedy  against  him, 
if  any,  was  by  original  bill.  Bland  v.  Da- 
^on.  vol.  21,  p.  812 

16.  The  right  to  revive  an  administration 
suit  after  decree  is  not  barred  by  lapse  of 
time,  but  the  Court  exercises  a  discre- 
tion, and  in  cases  of  gross  negligence  or 
laches  may  refuse  to  allow  the  suit  to  be 
revived.    AUop  v.  BelL      vol.  24,  p.  451 

17.  An  estate,  on  which  there  were  two 
equitable  mortgages,  was  ordered  to  be 
sold,  and  the  produce  divided  according 
to  their  priorities,  which,  however,  were 
not  declared  by  the  decree.  Afterwards, 
the  second  mortgagee  instituted  a  second 
suit,  claiming  priority  over  the  first,  upon 
a  title  paramount  to  that  of  the  mortga- 
gor, wnich  was  discovered  in  the  first 


suit  Held,  that  a  bill  of  revivor  was  un- 
necessary, and  relief  was  given  in  the 
second  suit.    Langetaffy.  Nicholson. 

voL  25,  p.  160 

18.  Property  was  settled  by  J,  with  power 
for  him  to  revoke  the  settlement  by  deed. 
J,  by  a  deed,  which  did  not  profess  to 
execute  the  power,  conveyed  the  pro- 
perty to  his  nephews  beneficially.  Held, 
that  the  deed  operated  as  a  revocation. 
Cowlishaw  v.  Hardy,  vol.  25,  p.  169 

19.  J,  settled  mortgages  on  himself  for  life, 
with  remainder  to  B.,  with  a  power  of 
revocation  by  deed.  A,  transferred  the 
mortgages  to  his  nephew  C.  by  deed,  ex- 
pressed to  be  made  in  consideration  of 
the  mortgage  money.  C,  never  paid  the 
consideration,  but  alleged  that  A.  in- 
tended a  gift  to  him.  Held,  that  there 
was  revocation,  and  that  either  the  mort- 
gage or  the  consideration  money  was  sub- 
ject to  the  settlement     Ibid, 

20.  A  sole  Plaintiff  became  bankrupt. 
Held,  that  his  assignees  might  proceed 
in  the  suit  by  an  onier  under  the  32nd 
section  of  the  15  8r  16  Vict,  c.  86.  Jackson 
y.  The  Riga,  ^,  Railway  Company, 

vol.  28,  p.  75 

21 .  A  Defendant,  in  an  administration  suit, 
died  abroad  after  decree,  and  his  execu- 
tors declined  proving  his  will  in  this 
country.  The  Court  appointed  a  repre- 
sentative under  the  15  &  16  Viel,  c.  86, 
and  then  revived  the  suit  against  him. 
Blue  v.  Putnam,  (No.  2.)    vol.  29,  p.  20 

22.  A  solicitor  having  died  pending  an 
order  for  taxation :  Held,  that  the  pro- 
ceedings might  be  revived  by  the  client 
against  the  solicitor's  representatives  by 
an  e*  parte  order.    Re  Nicholson. 

vol.  29,  p.  665 

23.  Pending  a  taxation,  the  solicitor  died. 
Held,  that  his  executors  mif^ht  revive 
the  proceeding  against  their  client  by  an 
ex  parte  order.  Re  Waugh.    vol.  29,  p.  666 

24.  After  a  decree  in  a  suit  instituted  by 
one  of  several  tenants  for  life  against  the 
trustees,  the  sole  Plaintiff  died.  Held, 
by  the  Master  of  the  Rolls,  that  the  suit 
could  not  be  revived  by  an  order  of 
course  by  another  tenant  for  life,  but  it 
afterwards  appearing  that  the  applicant 
had  been  served  with  the  decree  and  ob- 
tained liberty  to  intervene,  the  Lords  Jus- 
tices made  the  order.  Dobson  v.  Faiths 
watte.  vol.  80,  p.  228 

25.  A  Plaintiff  obtained  an  order  of  course 
to  revive  a  suit,  upon  a  petition,  stating 
an  order  as  having  been  made  in  the 
suit,  but  which  in  fact  had  only  been 
made  in  another  suit ;  it  was  discharged 
with  costs  for  the  irregularity.  Brignall 
V.  Whitehead,  vol.  80,  p.  229 

26.  After  decree,  a  Defendant  cannot  re- 
vive, unless  with  the  consent  of  Plaintiff 
or  on  notice  to  him,  and  his  neglect  to  do 
so.  Noble  V.  Stowe,  (Na  2.)  vol.  30,  p.  612 
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27*  After  decree,  the  Plaintiff*!  interest 
was,  under  the  decree,  transferred  to 
trustees.  Held,  that  an  order  of  revivor 
and  supplement  obtained  by  a  Defend- 
ant, with  the  consent  of  the  Plaintiff,  was 
not  irregular.     Noble  v.  Stow.     (No.  2.) 

vol.80,  p.  512 

28.  A  sole  Plaintiff  died  having  devised 
the  estate,  which  was  the  subject  of  the 
suit.  Held,  that  the  devisee  was  not  en- 
titled to  the  common  order  to  revive 
under  tlie  15  &  16  Fiet,  c,  86,  a.  52.  Lau- 
rie v.  Crtuh,  vol.  32,  p.  1 17 

29.  In  a  suit  relating  to  real  estate  the  sole 
Plaintiff  died  before  decree,  having  de- 
vised the  estate.  Held,  that  the  devisee 
might  be  brought  before  the  Court  by  the 
common  order,  under  the  15  &  16  Vict. 
c.  86,  s.  52,  and  that  a  supplemental  bill 
was  unnecessary.  Laurie  v.  Cnuh  (82 
Beav.  117)  overruled.    Eyre  v.  BreiL 

voL  84,  p.  441 

80.  An  order  to  revive,  under  the  15  &  16 
Fiet.  c.  86,  s.  52,  made  in  order  to  bring 
before  the  Court  the  devisee  of  a  Defend- 
ant who  had  died  before  decree.  Earl 
Durham  v.  Legard,  vol.  84,  p.  442 

81.  A  sole  Plaintiff  having  died  after  de- 
cree, an  order  to  revive  against  his  de- 
visee was  made,  under  the  15  &  16  Fiet, 
c.  86,  s.  52.     Bedford  v.  Bedford. 

vol.  85,  p.  842 

82.  A  Defendant  having  died  before  an- 
swer, an  order  to  revive  and  also  to  an- 
swer was  made  against  his  personal  re- 
presentative under  15  &  16  Fiet.  c.  86, 
8.  52.     Trench  v  Semple.     vol.  SS,  p.  876 

88.  An  order  to  revive,  under  the  15  &  16 
Viet.  c.  86,  s.  52,  cannot  be  obtained 
against  executors  who  have  not  proved  the 
will,  though  it  is  alleged  they  have  acted. 
Joyce  V.  Rawlint.  vol.  Z5,  p.  465 

84.  After  decree,  a  suit  became  defective 
bv  the  transfer  of  the  Plaintiff's  interest. 
The  Plaintiff  and  his  transferees  having, 
after  notice,  neglected  to  revive,  an  order 
was  made,  on  the  application  of  the  De- 
fendants, for  an  order  to  revive,  and  that 
they  might  carry  on  the  suit.  Overman 
V.  Overman.  vol.  Zb^  p.  477 

REVOCATION. 

[^See  PowBR  (Rbvocation),  Will  (Revo- 
cation).] 

RIGHT  OF  WAY. 

1.  Where  one  grants  to  another  a  rfght  of 
way,  the  latter  must  bear  the  expense  of 
making  it  available,  by  forming  the  road, 
keeping  it  in  repair  and  erecting  the  ne- 
cessary fences :  SembUn  Ingram  v.  More- 
ereft.  voL  Z^,  p.  49 

2.  A  dedication  to  a  parish  of  a  right  of 
way  cannot  be  presumed;  a  dedication 
can  only  be  presumed,  from  uninterrupted 
use,  in  favour  of  the  public  generally,  and 


not  in  favour  of  a  portion  of  the  puhlic,  as 
of  the  Inhabitants  of  a  parish.  The  Vet' 
try  rfth§  Parieh  rf  Bermondtey  v.  Brown. 

vol.  Z6,  p.  226 
8.  A  vestry  was  empowered  by  act  of  par- 
liament, to  indict  any  person  who  should 
stop  or  impede  rights  of  way  in  the  pa- 
rish, and  to  take  such  other  proceedings 
for  opening  thereof  as  should  appear  ex- 
pedient Held,  that  the  vestry  must  in- 
dict in  the  name  of  the  Queen,  and  sue  in 
equity  in  the  name  of  the  Attorney-Ge- 
neral, and  that  they  could  not  proceed  in 
tlieir  own  name.    Ibid. 

SALE. 

[See  MoRTOAOB  (Sale  bt  Court),  Par- 
tition, Power  to  Sell  or  Mortoaoe, 
Purchase  in  Lots,  Reserved  Bid- 
ding, Sale  bt  Court,  Vendor  and 
Purchaser.] 

The  55th  section  of  the  statute  15  &  16 
Fiet.  c.  86,  is  applicable  only  to  cases  in 
which,  for  the  protection  of  property  or 
other  like  cause,  it  is  necessary  to  apply 
to  the  Court  for  a  sale,  and  it  was  not  in- 
tended to  enable  parties,  in  a  contested 
suit,  to  obtain,  upon  an  interlocutory  ap- 
plication before  the  hearing,  a  decision 
upon  the  questions  in  contest.  Prince  v. 
Cooper.  vol.  16,  p.  546 

SALE  BY  AUCTION. 

A  life  interest  in  property  was  sold  by  auc- 
tion "without  reserve."  The  vendors 
had  entered  into  an  agreement  with  M., 
that  he  should  bid  82,0002.,  and  be  the 

Eurchaser,  unless  a  higher  sum  should  be 
id,  and  this  fact  was  concealed.  The 
property  was  sold  to  the  Defendant  for 
50.000A  The  tenant  for  life  afterwards 
died.  Held,  that  the  proceedings  were 
tainted,  and  that  speci6c  performance 
could  not  be  decreed.    Robinton  v.  WalL 

vol.  10,  p.  61 

SALE  BY  COURT. 
[See  Mortoaoe  (Sale  bt  Court).] 

1.  It  is  irregular  to  confirm  the  Master's 
report,  approving  of  a  contract  for  sale  of 
an  estate  being  carried  into  effect,  by  a 
petition  of  course  with  the  consent  of  the 
clerks  in  court  of  all  parties.  Such  a  re- 
port ought  to  be  confirmed  by  a  special 
petition,  stating  all  the  facts.  Bailey  v. 
Todd.  vol.  1,  p.  95 

2.  A  resale  of  property,  sold  under  a  decree, 
ordered,  in  case  the  purchaser  did  not 
pay  his  money  into  court  within  a  given 
time ;  and  the  purchaser  ordered,  in  that 
case,  to  make  good  the  deficiency  and  to 
pay  the  costs  of  all  proceedings.  Oray  v. 
Oroy.  vol.  1,  p.  199 

8.  Where  property  is  sold  under  a  decree, 
and  there  is  Junadiction  to  selli  mere  ir* 
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regtilarities  and  errors  in  the  proceedings 
will  not  inTalidate  the  sale,  or  prevent  a 
good  title  from  being  made  under  the  de- 
cree.    Caiwert  v.  OtSfrey.      vol.  6,  p.  97 

4.  A  trader  who  had  a  freehold,  copyhold, 
and  personal  estate,  died  in  September, 
1832,  leaving  an  infant  heir.  His  estate 
was  insufficient  to  pay  his  debts  and 
charges.  His  partners,  however,  by  deed, 
took  npon  themselves  to  pay  ail  the  debts, 
and  secured  the  principal  part  of  his  pro- 
perty for  his  family.  A  suit  was  insti- 
tuted for  carrying  the  deed  into  execu- 
tion, and  the  Master  found  that  it  would 
be  for  the  benefit  of  the  infant  heir,  that 
the  real  estate  should  be  sold  and  applied 
in  the  manner  mentioned  in  the  deed. 
A  decree  was  made  for  sale,  and  the  in- 
fant was  declared  a  trustee  within  the 
1  mil.  4,  c.  60.  Held,  that  the  Court 
had  no  jurisdiction  to  order  the  sale ;  and 
that  the  infant  was  not  a  trustee  within 
the  act,  and  the  purchaser  was  discharged 
with  costs.     fbUL 

6.  An  estate  was  sold  to  a  party  to  a  suit 
for  payment  of  the  testator's  debts,  and 
which,  by  the  disclaimer  of  a  trustee, 
was  vested  in  the  heir  pur  outer  vie,  with 
legal  remainder  to  the  children  of  J» 
(who  was  living)  as  tenants  in  common. 
The  purchase- money  was  in  Court  The 
case  appeared  not  to  be  within  the  1  IVUL 
4,  c.  47,  so  that  no  effective  conveyance 
could  be  made  until  the  death  of  A. 
Held,  that  the  purchase- money  ought 
not  to  be  distributed.    Heming  v.  Archer. 

vol.  9,  p.  366 

6.  Upon  a  sale  under  the  Court,  an  order 
upon  the  purchaser  to  pay  his  purchase- 
money  into  Court  cannot  be  obtained, 
until  the  title  has  been  accepted,  or  the 
Master's  report  obtained  in  its  favour; 
and  such  an  order,  obtained  before  such 
acceptance  or  report,  upon  affidavit  of 
service  of  the  notice  of  motion,  was  dis- 
charged with  costs.     Rutter  v.  Marriott. 

vol  10,  p.  33 

7.  Where  a  purchaser  under  the  Court  ob- 
tains the  order  nisi  to  confirm  the  report, 
but  neglects  to  make  it  absolute,  the 
Plaintiff  may  do  so  by  motion  of  course. 
Roberteon  v.  Skeltom.  vol  10,  p.  197 ' 

8.  A  purchaser  under  a  decree  is  not  to  be 
relieved  from  his  purchase,  merely  be- 
cause there  are  irregularities  in  the  de- 
cree, where  there  is  no  want  of  jurisdic- 
tion or  parties.    Baker  v.  Sowter. 

vol.  10,  p.  343 

9.  Real  estate  was  devised  to  and  vested  in 
trustees,  in  trust  for  certain  persons, 
amongst  whom  were  an  infant  and  per- 
sons not  fji  ette.  In  a  suit  for  carrying 
the  trusts  into  execution,  the  debts  and 
legacies  were  paid  out  of  the  personal  es- 
tate, before  any  provision  was  made  for 
paymeut  of  the  costs  of  suit.  While  there 
was  personal  estate  remaining,  and  be- 


fore the  facts  had  been  so  ascertained  as 
to  make  a  sale  of  the  real  estate  proper, 
a  decree  was  made  for  the  sale  of  the  real 
estate,  for  payment  of  the  costs.  Held, 
that  although  the  decree  was  not  such  as 
would  have  been  pronounced,  on  due  con- 
sideration, and  would  have  been  varied 
upon  a  rehearing,  yet  a  purchaser  under 
it  was  not  entitled  to  be  discharged  from 
his  purchase  on  the  ground  of  irregu- 
larity, there  being  no  want  of  jurisdiction 
or  parties.  Baker  v.  Sowter,  vol.  10,  p.  343 

10.  An  order  to  pay  purchase- money  into 
Court  without  prejudice  to  the  title  re- 
fused, though  consented  to  by  all  parties, 
there  being  no  specialty  in  the  case. 
Ouseley  v.  Arutruther,         vol.  11,  p.  399 

1 1.  A  purchaser  under  the  Court  of  a  rever- 
sionary interest  having  made  default  in 
completing,  a  resale  was  ordered,  and  the 
purchaser  was  to  make  good  any  defi- 
ciency. Before  such  rcMle,  it  was  dis- 
covered that  the  reversionary  interest 
had  previously  fallen  into  possession :  the 
Court  gave  the  purchaser  four  days  to 
complete  his  purchase.  Robertson  v.  Skel' 
ton,  vol.  13,  p.  91 

12.  Costs  to  which  a  purchaser  under  the 
Court  is  entitled,  on  its  being  found  that 
a  good  title  cannot  be  made.  Perkine  v. 
Ede.  vol.  16,  p.  26S 

13.  A  judgment  creditor  ranking  after  a 
first  mortgagee,  but  prior  in  date  to  a 
further  charge,  and  to  other  judgments, 
held  entitled  to  a  foreclosure,  although 
all  the  other  parties  insisted  on  a  sale. 
MeMser  v.  Boyle,  vol.  21,  p.  559 

14.  On  a  sale  under  the  Court,  two  persons 
agreed  not  to  bid  against  each  other,  but 
that  one  should  bid  up  to  1.500/.  and 
divide  the  lot  between  them.  They 
bought  it  for  650/.  Held,  that  this 
agreement  furnished  no  ground  for  open- 
ing the  biddings  or  annulling  the  sale.  In 
re  Carew'e  Estate.  vol.  26,  p.  187 

15.  Property  ordered  by  the  Court  to  be 
sold  by  auction  was  bought  in.  After 
which,  and  before  the  auctioneer  had  left 
the  rostrum,  A,  B,  signed  a  contract  to 
purchase  it  at  the  reserved  price,  which 
was  divulged  contrary  to  the  expressed 
instructions  given  to  the  auctioneer. 
Held,  that  there  was  a  valid  binding 
contract.  Else  v.  Barnard,  vol.  28,  p.  228 

16.  Suits  were  compromised  with  the  sanc- 
tion of  the  Court  (infants  being  inte- 
rested), and  it  was  agreed  that  the  estate 
should  be  sold  by  auction,  for  the  pur- 
pose of  division,  and  that  A.  B,  should 
h^ve  the  conduct  of  the  sale.  At  the 
auction,  the  property  could  not  be  sold, 
and  it  was  afterwards  sold  by  private 
contract  at  the  reserved  bidding.  Held, 
that  this  was  a  valid  sale,  and  the  pur- 
chaser was  decreed  specifically  to  per- 
form his  contracL     Bousfield  v.  Hodges, 

vol  33,  p.  90 
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17.  Where,  upon  a  mIc  under  the  Court, 
the  title  turned  out  bad.  Held,  that  the 
purchaser,  on  being  discharged,  was  not 
entitled  to  his  costs  as  against  a  Defend- 
ant to  whom  the  conduct  of  the  sale  had 
been  committed  by  the  Court.  But  his 
rights,  as  against  any  fiind  which  might 
come  into  Court,  were  reserved.  MulUnt 
?•  Huttey,  vol.  S5,  p.  801 


SATISFACTION. 

[Set  Ademption,  Leo  act  to  Debtor.] 

1.  Annuities  of  900A  and  500A  respectiyely, 
bequeathed  by  a  testator  to  his  two  sis- 
ters, held  not  to  be  a  satisfaction  of  an- 
nuities of  S002.  each  granted  in  his  life- 
time, by  him  to  tliem  for  valuable  consi- 
deration.   Haieu  V.  Darel.    vol.  8,  p.  824 

2.  By  a  marriage  settlement,  a  rent-charge 
of  200/.  a  year  was  secured  to  the  wife  for 
life,  payable  quarterly,  with  powers  of 
distress,  &c.  To  enable  the  husband  to 
mortgage,  the  wife  released  her  rent- 
charge  to  the  mortgagee.  The  equity  of 
redemption  was  reserved  to  the  husband, 
who  covenanted  to  convey  other  lands  on 
the  trusts  of  the  settlement.  The  hus- 
band, by  his  will,  gave  his  real  and  per- 
sonal estate  to  his  brother,  on  condition 
that  he  would  allow  his  wife  3002.  a  year 
for  life.  Held,  that  the  200/.  a  year  re- 
mained a  valid  charge  on  the  equity  of 
redemption;  and,  secondly,  that  it  was 
not  satisfied  by  the  800/.  a  year.  Wood 
V.  Wood,  vol.  7,  p.  183 

8.  A  father,  on  the  marriage  of  his  daughter 
A^i  gave  her  husband  1,500/.,  for  her 
present  portion  or  fortune,  and  he  cove- 
nanted, Uiat,  in  case  he  should  give  his 
other  daughter  B.,  on  her  marriage  or 
otherwise,  a  greater  portion  or  fortune 
than  1,500/.  in  money  or  value,  his  execu- 
tors would,  within  a  year  after  the  death 
of  himself  and  wife,  pay  or  deliver  to  the 
husband  of  ^.  such  further  or  other  sum 
or  property,  as  would  be  equal  with  the 
portion  or  fortune  given  to  B,  The  father, 
on  the  marriage  of  A,  gpve  her  a  portion 
of  1,500/.,  and  by  his  will,  after  charging 
his  real  estate  with  the  payment  of  his 
debts,  gave  B,  his  furniture  and  a  life  in- 
terest tor  her  separate  use  in  some  free- 
hold and  leasehold  property.  Held,  that 
the  life  interest  was  within  the  covenant, 
but  the  furniture  not;  and,  secondly, 
that  a  debt  of  this  nature  was  cluurged  on 
the  real  estate.    Eardloy  v.  Owen. 

vol.  10,  p.  572 

4.  A  father  voluntarily  granted  a  rent- 
chaive  of  100/.  to  his  second  son  for  life, 
which  was  secured  on  esUte  X,  and  also 
bjr  his  covenant.  By  his  will  he  devised 
his  real  estates  upon  trust  to  pay  him  an 
annuity  of  500/.  Held,  under  the  cir- 
eumstances,  that  the  latter  was  not  a  sa- 


tisfaction of  the  former.    Lethhridgt  t. 
Tkurlouh  voL  15,  p.  384 

5.  The  presumption  is  against  double  por- 
tions, and  the  burden  of  proof  lies  on 
those  who  contend  for  two  portions,  to 
shew  that  this  presumption  is  rebutted. 
Montague  v.  Montague.       vol.  15,  p.  565 

6.  In  1842  a  parent,  having  a  power  to 
appoint  two  separate  sums  of  5,000/.  and 
10,000/.  amongst  his  children,  made  his 
will,  by  which  he  appointed  the  5,000/.  to 
Jameif  and  the  10,000/.  between  Theodo^ 
tia  and  Catherine,  In  1844  he  by  deed 
appointed  the  5,000iL,  which  he  bad  be- 
fore appointed  by  will  to  Jamet,  to  TkeO' 
doeia.  In  1846  he,  by  codicil,  confirmed 
his  will,  and  he  died  in  1847.  Theododa 
claimed  the  two  sums  of  5,000/.,  but 
Jamee  contended,  first,  that  she  was 
bound,  by  election,  to  give  effect  to  the 
bequest  of  5,000/.  to  him,  or  to  relinquish 
the  5,000/.  given  her  by  the  will ;  and 
secondly,  that  the  appointment  of  1844 
was  a  satisfaction  of  the  lepcy  of  5,000iL 
Held,  that  no  case  of  election  had  arisen, 
but  that  the  legacy  to  Theodoeia  was  sa- 
tisfied, and  the  amount  unappointed. 
Ibid. 

7.  An  estate  was  limited  to  trustees  for  a 
term,  with  remainders  to  A.,  and  after- 
wards to  his  sons  in  tail,  with  similar  li- 
mitations, successively,  to  B.  and  C,  and 
their  sons  in  tail.  The  trusts  of  the  term 
were,  on  the  death  of  A,t  and  of  B.  and  of 
C.  respectively,  to  raise  portions  for  their 
respective  younser  children.  Held,  on 
the  death  of  C,  in  the  life  of  B.,  that  the 
portions  for  the  younger  children  of  C. 
could  not  be  raised  during  the  life  of  & 
Lawton  T.  Swetenham.  vol.  18,  p.  98 

8.  "  After  payment  of  his  debts*'  the  tes- 
tator gave  certain  legacies,  one  of  150/. 
to  E.  B.f  and  he  directed  his  executors  to 
pay  "  my  bequests  only  to  the  individuals 
herein  named."  The  testator  owed  £.  B, 
150/.  Held,  that  the  legacy  was  not  a 
satisfaction  of  the  debt,  but  that  E.  B. 
was  entitled  to  both.    Jefferiee  v.  MkhelL 

vol.  20,  p.  15 

9.  In  1888  A,  B,  executed  a  voluntary 
deed,  securing,  out  of  his  estate,  life  an- 
nuities to  seven  persons,  payable  on  his 
decease.  In  1851  he  executed  another 
voluntary  deed,  covenanting  to  pay  an- 
nuities very  dissimilar  in  their  nature  to 
five  of  the  same  persona.  Held,  that  the 
latter  were  not  substitutional  for  the 
former.    Palmer  y.  NewelL  vol.  20,  d.  32 

10.  A,  B,  settled  property  upon  himself  for 
life,  with  remainder  to  his  children,  with 
power,  at  his  request,  to  advance  any  part 
thereof  in  his  lifetime.  Some  advances 
were  made  expressly  under  the  power,  be- 
sides which,  on  the  marriage  of  two  of  his 
daughters,  A.  B.  advanced  to  them  cer- 
tain sums  out  of  his  own  moneys,  but 
there  was  no  evidence  of  intention  to 
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purehaie  their  ihares.  Hdd,  that  the 
latter  advances  were  not  to  be  treated  as 
a  satisfaction,  pro  /aii/o,of  the  daughters' 
shares  under  the  settlement.  Samtul  ▼. 
H'ard,  vol.  22,  p.  847 

11.  Satisfaction  can  only  arise  where  the 
person  who  makes  the  payment  is  him* 
self  the  party  bound  to  pay,  or  is  the 
owner  of  the  estate  charged  with  the  pay- 
ment,   ibid, 

12.  The  testator,  oo  his  marriage,  cove- 
nanted that  his  representatives  should, 
within  three  months  after  his  decease, 
pay  2,000i.  to  trustees,  to  be  held  for  his 
wife  for  life.  By  his  will,  after  directing 
all  his  debts  to  be  paid,  he  gave  his 
widow  an  annuity  of  200/.  a  year,  pay- 
able quarterly,  and  other  benefits.  Held, 
that  the  provision  for  the  wife  under  the 
settlement  was  not  satisfied  by  the  pro- 
vision made  for  her  by  the  vrilf.  Cole  v. 
WiUard.  vol.  25,  p.  568 

Id.  A  testator  directed  his  trustees  to  make 
a  settlement  of  bis  real  estate,  containing 
a  power  to  the  tenant  for  life  to  charge 
the  estate  with  a  sum  for  portions  for  his 
younger  children.  Held,  that  in  deter- 
mining the  rights  of  the  younger  children, 
the  portions  could  not  be  treated  as  le- 
gacies under  the  will,  but  that  such 
rights  must  depend  on  the  terms  of  the 
instrument  executing  the  power.  Rem' 
noRt  V.  Hood,  vol.  27,  p.  74 

14.  An  estate  was  charged  with  portions 
for  younger  children,  **  to  be  raised  and 
levied"  after  the  decease  of  the  tenant 
for  life,  "and  to  be  forthwith  paid  and 
payable."  Held,  that  a  younger  child 
who  attained  twen^-one,  but  died  in  the 
life  of  the  tenant  u>r  life,  took  a  vested 
interest     Ibid, 

15.  Sums  advanced  by  a  testator  to  his 
children  on  their  marriage,  and  to  esta- 
blish them  in  business.  Held,  a  satis- 
faction pro  tanto  of  their  shares  of  the 
residue  bequeathed  to  them  by  his  will ; 
but  teeue  as  to  small  gifts  made,  firom 
time  to  time,  by  the  testator  to  such 
children.    Sckn^ld  v.  Heap. 

vol.  27,  p.  9^ 

16.  A  gift  of  a  share  of  a  residue  to  a  child : 
Held,  pro  tanto,  satisfied  bv  a  provision 
made  by  the  testator  on  her  marriage 
after  the  date  of  the  will.  Beekton  v. 
Bartmt,  vol.  27,  p.  99 

17.  A  sum  of  200/.  was  charged  on  a  bro- 
ther's estate  in  favour  of  his  sister.  By 
his  will,  he  devised  the  estate  in  trust  to 
raise  9501.  for  his  sister,  owing  (as  he 
expressed  himself)  to  her  by  him.  Held, 
that  the  200/.  was  thereby  satisfied. 
Skadbcli  v.  Fanderplauk.     vol.  29,  p.  405 

18.  A  testator,  on  the  marriage  of  his 
daughter,  gave  the  husband  1,000/.  jocu- 
larly in  exchange  for  his  snuff-  box.  By 
his  will  the  testator  gave  each  of  his 
daughters  1,000/.,  but  provided  that  in 


case  any  daughter  should  have  received 
firom  him  any  sum  advanced  "  by  way  of 
marriage  portion  or  advancement,"  it 
should  be  deducted  from  the  legacy. 
Held,  under  the  circumstances,  that  the 
1,000/.  given  to  the  husband  of  the 
daughter  was  not  to  be  deducted. 
M'Clmre  v.  Evant,  voL  29,  p.  422 

19.  A  testator  being,  by  virtue  of  his  mar- 
riage settlement,  under  an  obligation  to 
pay  the  trustees  5,000/.,  in  trust  for  his 
wife  for  life,  by  his  will  bequeathed 
10,000/.  to  other  trustees  for  his  wife  for 
life ;  and  he  also  directed  the  payment 
of  all  his  just  debts.  Held,  that  the  be- 
quest was  not  a  satisfaction  of  the  5,000/., 
and  that  the  widow  was  entitled  to  both 
provisions.    Ptnchin  v.  Sime. 

vol.  30,  p.  119 

20.  A  testator,  on  the  marriage  of  his  son. 
covenanted  to  pay  an  annuity  of  100/. 
a  year  to  his  daughter-in-law,  if  she 
survived  his  son,  durante  viduitate.  By 
his  will,  the  testator  bequeathed  to  her 
an  annuity  of  the  same  amount,  but 
which  differed  in  several  respects,  and 
he  directed  the  payment  of  all  his  debts. 
Held,  that  the  latter  annuity  was  not  a 
satisfiiction  of  the  former.  Charlton  v. 
Wett.  vol.  80,  p.  124 

21.  A,  B.,  having  a  power  under  his  mar- 
riage settlement  to  appoint  a  fund 
amongst  his  children,  and  which  was 
limited  to  them  in  default  of  appointment, 
became  a  party  to  his  son's  marriage 
settlement,  by  which  he  covenanted  with 
the  trustees  to  bequeath  by  will  to  his 
son  or  daughter-in-law  2,500/.  upon  the 
trusts  of  the  settlement.  By  his  will, 
A,  B,  appointed  to  his  son  2,500/.  (part  of 
the  trust  funds)  in  full  discharge  of  his 
covenant  Held,  that  the  bequest  was 
not  a  performance  of  A,  B.'s  covenant, 
and  that  the  parties  claiming  under  the 
son's  settlement  were  entitled  to  both. 
Graham  v.  Wickham,    (No.  1.) 

vol.81,  p.  447 

22.  A  legacy  by  a  debtor  to  a  creditor  held 
to  be  a  pro  tanto  discharge  of  the  debt, 
it  appearing  that  the  testatrix  had  made 
a  proposal  to  that  effect  to  her  creditor, 
and  tnat  he  had  not  objected  to  the  ar- 
rangement.    Hammond  V.  Smith. 

vol.  33,  p.  452 

23.  A  legacy  by  a  parent  or  a  person  in 
loco  parentis  to  a  child  is  not  satisfied  by 
occasional  small  gifts  in  the  testator's 
life.  Thus  a  legacy  of  2,500/.  was  held 
satisfied  pro  tanto  by  a  gift  of  1,000/. 
Stock  on  marriage,  but  not  by  gifts  of 
80/.  and  100/.,  or  by  an  annual  allowance 
of  60/.  a  year.     Walton  v.  Walton, 

vol.  33,  p.  574 

24.  In  order  to  create  a  case  of  satisfaction 
of  a  legacy  given  by  a  person  in  loco 
parentit,  that  relation  must  exist  at  the 
date  of  the  will.    Jbid, 
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25.  A  legacy  beins  held  pro  tanto  satiBfied 
by  a  gift  of  stock :  Held,  that  its  ?a1ue 
must  be  ascertained  as  at  the  time  of  the 
gift.    fVatton  v.  Wation.     vol.  88,  p,  574 

26.  The  testator,  by  his  marriage  settle- 
ment, covenanted  to  secure  bis  wife  a 
life  annuity  of  100/.  a  year  if  she  sur- 
vived him«  By  his  will,  he  gave  her  a 
life  annuity  of  100/.  a  year.  The  Court 
held  that  this  was  in  addition,  and  not  in 
satisfaction,  on  three  grounds — first,  be- 
cause the  testator  directed  his  debts  to 
be  paid ;  secondly,  because  he  expressed 
it  to  be  given  "as  an  addition  to  her 
own  property ;"  and  thirdly,  because  he 
gave  it  "  in  full  satisfaction  of  her  dower, 
nreebench  and  thirds  upon  his  property.*' 
Glover  v.  Hartcup.  voL  34,  p.  74 

27.  A  debt  held  not  satisfied  pro  tanto  by  a 
legacy  of  a  less  amount  bequeathed  by 
the  debtor  to  the  creditor.  Gee  v.  Lid- 
dell.    (No.  1 .)  vol.  Z5,  p.  621 


SCANDAL. 

[See  Impertinence.] 

1.  A  stranger  to  a  cause  cannot,  as  of 
course,  except  to  and  refer  a  pleadine 
alleged  to  be  scandalous  as  to  him,  and 
impertinent  as  between  the  parties,  but 
he  may  be  authorized  so  to  do  upon 
making-  a  special  application  to  the 
Court.     WUliamt  v.  DougUu. 

vol.  5,  p.  82 

2.  Reference  for  scandal  and  impertinence, 
on  the  joint  petition  of  Plaintiff  and  of 
his  solicitor,  the  pleading  being  scan- 
dalous as  to  the  latter.    Bishop  v.  Willis, 

vo).  6,  p.  88,  n. 
8.  Solicitor  having  inserted  scandalous 
matter  in  an  answer,  and  put  counsert 
name  thereto  without  authority,  com- 
mitted and  ordered  to  pay  costs.  Bishop 
V.  milU.  vol.  5,  p.  88 

4.  A  bill  containing  reflections  on  a  party, 
ordered,  by  consent,  to  be  taken  off  the 
file.    Clifton  v.  Bentall.       vol  9,  p.  105 

5.  Where  tbe  allowance  of  exceptions  for 
scandal  and  impertinence  is  confirmed  by 
the  Court,  upon  appeal  from  the  Master, 
a  special  order  to  expunge  is  necessary. 
Joddrell  v.  JoddrelU  vol.  12,  p.  216 

6.  A  trustee  called  on  the  Defendant  to  set 
forth  whether,  for  the  reasons  in  the  bill 
stated,  or  some  other  and  what  reasons, 
he  was  not  unable  to  execute  the  trusts, 
'*  or  how  otherwise."  The  Defendant, 
in  his  answer,  imputed  to  the  Plaintiff's 
solicitor  needless  delay  in  effecting  a 
proposed  compromise,  his  inducement 
being  to  favour  another  solicitor,  his 
personal  friend.  Held,  that  the  state- 
ment was  not  scandalous.  Reeves  v. 
Baker,  vol.  18,  p.  486 

7.  A  Defendant  took  exceptions  to  an  in- 
junction bill  for  scandal  and  imperti- 


nence, but  he  neglected  to  set  them  down. 
Held,  that  the  Plaintiff  was  entitled  to 
an  order  of  course  for  setting  them  down, 
and  they  were  afterwards  advanced  for 
hearing.    Coyle  v.  AlUyne. 

vol.  14.  p.  171 

8.  Upon  a  bill  by  a  daughter  to  set  aside  a 
mortgage  executed  by  her  for  her  father: 
Held,  that  statement  of  facts  tending  to 
shew  the  object  of  the  loan  to  the  father 
was  to  enable  the  mortgagee  to  effect  her 
seduction  were  not  scandalous.  B — .  v. 
IT—.  vol.  81,  p.  842 

9.  This  Court  visits  very  severely  a  Plain- 
tiff who  makes  a  charge  of  fraud  against 
a  Defendant,  which  he  is  unable  to  sus- 
tain by  evidence.  The  rule  is  more 
stringent  where  the  introduction  of  the 
charge  is  made  for  the  purpose  of  giving 
the  Court  j  urisdiction.    Siraker  v.  Swing, 

vol.  84,  p.  147 


SCALE  OF  COSTS. 

1.  A  Defendant  having,  pendente  lite,  oi- 
fered  to  pay  all  that  was  ultimately  found 
due  from  him,  the  Plaintiff  was  ordered 
to  pay  all  the  subsequent  costs  of  suit. 
Bemnant  v.  Hood,  vol.  27,  p.  74 

2.  The  sura  of  800/.  only  was  recovered  in 
a  suit :  Held,  nevertheless,  that  the  costs 
were  not  taxable  upon  the  lower  scale, 
the  object  of  the  suit  not  being  limited 
to  the  recovery  of  that  sum»  Grimes  v. 
Harrison,    (No.  2.)  vol  27,  p.  198 

8.  An  estate  amounted  to  1,828/.,  but  was 
reduced  to  868/.  before  the  commence- 
ment of  the  suit.  Held,  that  the  lower 
scale  of  costs  was  applicable.  Judd  v. 
Plum.  voL  29,  p.  21 


SCHOOL. 

[See  Charitt,  Patronage.] 

1.  The  Court  being  of  opinion  that  Lord 
Eldon  on  a  previous  occasion  had  con- 
sidered that  exhibitions  belonging  to  a 
firee  school  might  be  given  to  sdiolars 
not  on  the  foundation,  declined  inter- 
fering so  as  to  give  the  free  scholars  a 

Sriority  over  those  who  were  not  "  foun- 
ationers."     In  re  The  Rugby  School. 

voL  1,  p.  457 

2.  The  school  was  designated  by  the 
founder  as  a  grammar  achool,  but  the 
boys  were  to  be  taught  writing  and  arith- 
metic in  all  its  branches.  Held,  that 
those  who  were  qualified  in  other  re- 
spects ouffht  not  to  be  admitted  if  they 
could  read  English,  and  were  capable  of 
being  taught  the  first  elements  of  giam- 
mar.    IbU. 

8.  The  entrance  of  hoys  under  twelve  years 
of  age  in  a  free  school  having  been  dis- 


GENERAL  INDEX. 


893 


couraged,  held,  on  petition  under  62  Gto. 
S,  c.  101,  that  such  a  course  of  proceed- 
ing was  prejudicial  to  the  objects  of  the 
charity,  and  ought  to  be  corrected.  In  re 
Tk9  Rugby  School,  vol.  1,  p.  4£7 

4.  The  trustees  of  a  free  grammar-school, 
whose  origin  did  not  appear,  held  pro- 
perty '*  to  the  use  of  the  school."  Having 
elected  a  schoolmaster,  they  obliged  him 
to  enter  into  a  bond  and  agreement  sti- 
pulating that  he  should  not  have  or  claim 
a  freehold  in  the  school  or  estates,  and 
should  quit  at  six  months'  notice,  and 
should  not  intermeddle  with  the  estates, 
with  certain  other  stipulations  as  to  Uie 
government  and  management  of  the 
school.  Held,  that  the  trustees  had  ex- 
ceeded their  powers.  In  re  The  RoytUm 
Free  Grammar' School,  vol.  2,  p.  228 

5.  Injunction  granted  to  restrain  trustees 
of  a  grammar  school  removing  the  master. 
WiUie  V.  ChUde,  vol.  18,  p.  1 17 

6.  The  revenues  of  a  charity  grammar- 
school  having  increased  tenfold,  the 
Court,  on  a  vacancy,  restrained  the  ap- 
pointment of  a  new  master  until  some- 
thing had  been  settled  as  to  a  new 
scheme.  The  Attomey-General  v.  The 
Warden^  ^,  rf  the  Louth  Free  School, 

vol.  14,  p.  201 

7.  Subsequently,  liberty  was  given  to  ap- 
point a  new  master,  he  taking  his  office 
subject  to  any  future  alterations  to  be 
directed  by  the  Court.    Ibid. 

8.  An  academy  for  the  education  of  English 
Presbyterians  was  established  at  Warring' 
ton^  and  was  governed  by  a  body  of 
trustees,  who  afterwards  deemed  it  ex- 
pedient to  remove  it  to  Maneheeter,  thence 
to  York,  and  back  again  to  Manchester, 
There  was  no  trust  deed  or  document 
declaring  the  original  objects  of  the  cha- 
rity, but  it  was  stated  in  a  resolution  of 
the  trustees  to  be  for  the  benefit  of  that 
part  of  the  kingdom  which  was  totally 
deficient  in  academies.  The  trustees 
having  presented  a  petition  asking  to 
have  the  academy  removed  to  London: 
Held,  that  the  trustees  had  power  so  to 
remove  it ;  that  the  object  or  the  charity 
was  to  afford  education  to  students  for 
the  ministry  and  others;  and  that  its 
locality  was  a  secondary  consideration, 
and  looked  upon  only  as  a  means  to  an 
end.    In  re  Manchester  New  College, 

vol.  16,  p.  610 

9.  In  a  school  the  first  object  is  to  provide 
a  proper  remuneration  for  a  competent 
master,  and  this  ought  not  to  be  inter- 
fered with  by  the  institution  of  exhibi- 
tions and  scholarships,  however  useful  in 
themselves.  Attorney  •  General  v.  Arch- 
bUhop  </  York.  vol.  1 7,  p.  495 

10.  As  to  the  admission  of  dissenters  to  the 
free  ^ammar-schools  of  King  Edward 
the  Sixth.  Attorney-General  v.  Sherborne 
Grammar-SehooL  Vol.  18,  p.  256 


11.  A  free  grammar-school  was  founded 
and  endowed  by  King  Edward  the  Sixth, 
by  letters  patent  (1550),  for  the  educa- 
tion, teaching  and  instruction  of  boys 
and  young  men  in  grammar.  The  direc- 
tion and  management  was  thereby  com- 
mitted to  the  governors,  who  were  em- 
powered, with  the  advice  of  the  bishop 
of  the  diocese,  to  make  statutes  and 
ordinances  for  that  purpose.  Held,  that 
this  was  a  Church  of  England  school 
properly  so  called.  Attorney 'General  v. 
Sherborne  Grammar-school, 

vol.  18,  p.  256 

12.  A  testator,  in  1614,  founded  a  preacher- 
ship,  a  school  and  almshouses,  but  neither 
by  the  will  nor  by  the  royal  charter  of 
foundation,  was  any  provision  made  as  to 
the  religious  instruction  of  the  scholars, 
but  the  latter  empowered  the  governors 
to  make  such  reasonable  statutes  for  the 
**  good  rule  and  governance* '  of  the  school 
as  they  should  think  proper,  so  as  not  to 
be  repug^nt  to  the  laws  of  the  realm. 
Statutes  were  accordingly  made  requiring 
the  scholars  to  attend  church  and  receive 
religious  instruction.  Held,  that  this 
was  not  a  Church  of  England  school ; 
and  it  was  ordered,  in  a  proposed  new 
scheme,  that  children,  whose  parents 
objected,  should  neither  be  compelled  to 
attend  church,  nor  to  receive  religious 
instruction.  Attomey-General  v.  Haber" 
daehers*  Company,  voL  19,  p.  385 

18.  The  governing  body  of  a  grammar 
school  founded  by  Edward  the  Fourth  was 
empowered,  with  the  advice  of  the  bishop 
of  the  diocese,  to  make  statutes  and  ordi- 
nances. Held,  that  this  was  a  Church  of 
England  school,  and  that  the  trustees  must 
be  of  that  persuasion ;  but  the  Court,  on 
directing  a  scheme,  refused  to  give  any 
special  directions  as  to  religious  instruc- 
tion, further  than  that  it  was  to  be  in 
accordance  with  the  statutes  and  ordi- 
nances made,  fit>m  time  to  time,  by  the 
trustees  and  the  bishop.  In  re  The 
Stqford  CharUiei,  vol  25,  p.  28 

14.  A  testator  bequeathed  a  sum  to  Sir  E,  A. 
upon  trust  to  lay  it  out  in  lands,  for  the 
endowment  of  a  school ;  and  he  appointed 
that  Sir  E,  and  his  heirs  "should  be 
feoffees  in  trust  and  patrons  and  pro- 
tectors of  the  said  school  for  the  electing 
a  fit  and  sufficient  schoolmaster."  Held, 
that  the  right  of  patronage  was  alienable. 
The  Attorney- General  v.  Bouchereti, 

vol.  25,  p.  116 

15.  The  advantages  and  objections  to  al- 
lowing the  masters  of  free  grammar- 
schools  to  take  boarders  considered.  In 
the  Matter  qf  the  Brietol  Free  Grammar^ 
SchooL  vol.  28,  p.  161 

16.  In  considering  the  question  as  to  the 
propriety  of  introduction  of  boarders  into 
free  grammar-schools,  each  case  must  be 
tried  on  its  own  merits.    Ibid, 
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17.  Th6  Court,  in  1860,  refused  to  alter  a 
scheme  made  in  1847*  prohibiting  the 
masters  of  the  Bristol  Free  Grammar- 
School  taking  boarders,  the  school  being 
very  prosperous,  and  there  appearing  no 
necessity  for  admitting  them.  In  the 
Matttr  of  the  Bristol  Free  Orawtmar^SehooL 

▼oL  28,  p.  161 

18.  In  those  grammar  schools  which  are, 
from  their  position  and  neighbourhood, 
well  attended  by  free  scholars,  boarders 
should  not  be  admitted,  unless  to  such  a 
limited  extent  as  not  to  interfere  with  the 
general  character  of  the  school*,  and 
when  the  school  has  attained  a  great 
amount  of  success  under  this  system,  it 
would  be  foreign  to  the  duty  or  province 
of  this  Court  to  interfere  with  or  alter 
the  system.     Ilnd» 

19.  The  Court,  under  the  circumstances, 
refused  to  sanction  the  introduction  of  a 
clause  into  a  scheme,  authorizing  the 
master  of  a  grammar  school  to  take 
boarders.  The  Attorney-General  v.  The 
Carperaiion  qf  GUmeeiter.    vol.  28,  p.  438 

20.  Authority  given  bv  the  Court  to  apply 
to  Parliament  to  authorize  a  scheme  ad- 
mitting the  children  of  dissenters  to  the 
benefit  of  a  Church  of  England  school ; 
and  upon  application  to  Parliament, 
such  authority  was  granted.  The  Attorney^ 
General  v.  The  Market-Boeworth  SehooL 

vol.  8fi,  p.  805 


SCIRE  FACIAS. 

1 .  The  writ  of  scire  facias  to  repeal  a  patent 
does  not  issue,  nor  is  the  fiat  for  that 
purpose  granted  by  the  Attorney-General 
as  of  course:  Semble,  The  Queen  v. 
Prosser,  voL  11,  p.  806 

2.  Application  for  liberty  to  sue  on  a  bond, 
given  to  the  Clerk  of  the  Petty  Bag  for 
securing  costs  to  the  Defendant  in  scire 
facias  to  repeal  a  patent.  The  Queen  v. 
MilL  voL  14,  p.  812 


SCRIP  SHARES. 
[See  Shareholder.] 


"SECURITY." 

[See  Description  of  Gift.] 

1.  Canal  shares  will  not  pass  under  a  be- 
quest of  property  vested  in  "  bonds  or 
securities."    Hudleston  v.  Oouldsbnry. 

vol.  10,  p.  547 

2.  The  words  **  stock  in  the  foreign  funds" 
held  UfKin  the  terms  of  a  will,  to  comprise 
all  foreign  securities,  for  which  the  faith 
of  the  government  of  the  foreign  country 
was  pledged.    Ellis  v.  JBden. 

vol.  23,  p.  6iZ 


SECURITY  FOR  COSTS. 

iSee  Next  Friend.] 

1.  Where  a  client,  resident  abroad,  applies 
for  the  taxation  of  his  solicitor's  bill  of 
costs,  on  his  undertaking  to  pay,  he  must 
give  security  for  the  costs  of  the  proceed- 
ing.    In  re  Pasmore.  vol.  1,  p.  94 

2.  A  Plaintiff  being  ordered  to  pay  costs 
went  abroad  (as  was  sworn  upon  belief 
and  not  denied)  permanently  and  to 
avoid  payment,  he  was  ordered  to  give 
security  for  costs,  and  the  proceedings  in 
the  suit  were  in  the  mean  time  stayed. 
Busk  V.  Beetkam.  vol  2,  p.  537 

3.  Plaintiffs  ordered  to  give  security  for  the 
costs,  allowed  to  deposit  money  instead 
of  giving  such  security,  and  a  reference 
made  to  the  Master  to  approve  of  a  proper 
sum.     Fellowes  v.  Deere »      vol.  3,  p.  353 

4.  Leave  was  given  to  the  Plaintiff  in  equity 
to  bring  an  action  at  law.  After  tbe 
action  had  been  commenced  the  Plaintiff 
died;  his  heir  revived  the  suit,  and  ob- 
tained leave,  on  a  motion  which  was  un- 
opposed, to  continue  the  action.  The 
Defendant  applied  to  this  Court  that  the 
new  Plaintiff  might  give  security  for  the 
costs  of  the  action.  The  Court  consi- 
dered that  it  had  no  jurisdiction  so  to 
order,  but  it  suspended  the  prosecution 
of  the  action  until  security  had  been 
given.     Hilton  v.  Lord  Granville. 

vol.  5,  p.  263 

5.  Liberty  given  to  sue  on  a  bond  given  to 
the  late  Six  Clerks,  as  a  security  for  costs 
upon  a  proper  indemnity.  Robinson  y. 
Brutton.  vol.  6,  p.  147 

6.  In  a  Vice- Chancellor's  cause,  the  Plain- 
tiffs described  themselves  as  resident 
abroad.  The  Defendants  obtained  e* 
parte  at  the  Rolls  an  order  for  security 
for  costs.  An  application  to  the  Master 
of  the  Rolls  to  discharge  it,  on  the  ground 
that  the  Defendants  bad  in  their  hands 
funds  belonging  to  the  Plaintiffs  suffi- 
cient to  indemnify  them,  was  refused, 
because  there  was  no  irregularity  in  the 
order,  and  the  cause  being  attached  to  the 
Vice-  Chancellor's  Court,  the  Master  of 
the  Rolls  could  not  enter  into  the  merits. 
Hooper  v.  Paver.  voL  6,  p.  173 

7.  Pending  the  suit,  the  infant  Plaintifis 
and  their  next  fnend  went  abroad,  and 
upon  a  subsequent  amendment  the 
fact  was  not  noticed.  A  motion  for 
security  for  costs  was  refused,  there  being 
no  wilful  intention  to  mislead,  the  resi- 
dence abroad  not  being  permanent,  and 
no  danger  of  losing  the  costs  being  sug- 
gested.   Kerr  v.  Gillespie,    vol.  7,  p.  269 

8.  A  Plaintiff  having  been  ordered  to  give 
security  for  costs,  gave  an  insufficient 
security ;  he  was  ordered  to  give  other 
security  within  a  month,  and  having 
made  default,  he  was  ordered  to  givesecu* 
rity  within  a  limited  period,  and,  in  defiwlt, 
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that  the  bill  should  stand  dismissed  with 
costs.     Oiddingt  y.  OidtUngt, 

vol.  10,  p.  29 

9.  A  Plaintiff  by  his  bill  described  himself 
as  resident  within  the  jurisdiction.  The 
Defendant  had  some  notice  of  his  being 
resident  abroad.  The  Defendant  an- 
swered, and  on  a  subsequent  amendment 
a  denonrrer  was  allowed,  with  liberty  to 
amend.  The  Plaintiff  having  amended 
and  described  himself  as  resident  abroad, 
the  Defendant  obtained  an  order  of 
course  for  security  for  costs.  Held, 
under  these  circumstances,  Ist,  that  such 
an  order  might  be  obtained  as  of  course, 
though  after  answer ;  2ndly,  that  it  was 
not  necessary  in  the  petition  for  the  order 
to  state  that  an  answer  had  been  filed ; 
and  Srdly,  that  though  the  Defendant 
mighthave  precluded  himself  from  asking 
for  security  for  costs  in  the  suit  as  it 
stood  before  the  last  amendment,  still  he 
was  not  so  precluded  after  the  Plaintiff,  by 
amendment,  stated  himself  to  be  resident 
abroad.     WyUie  v.  EUiee,    vol.  11,  p.  99 

10.  Where  a  petitioner  is  out  of  the  juris- 
diction, he  may  deposit  a  sum  in  lieu  of 
giving  security  for  costs,  but  the  under- 
taking of  his  solicitor  is  insufBcient  In 
re  Norwian.  voL  11,  p.  401 

11.  A  petitioner  having,  on  his  petition, 
given  a  false  address,  and  having  neither 
explained  it  nor  given  a  true  ad(&es8,  was 
ordered  to  give  security  for  costs,  though 
he  was  not  contemplating  going  out  of 
the  jurisdiction.  Ex  parte  Foley ;  In  re 
Smith.  vol.  11,  p.  456 

12.  A  Plaintiff  who  gave  up  his  house  in 
England,  and  resided  abroad,  as  he  stated, 
"  for  a  temporary  abode/'  but  who  left  it 
ambiguous  whether  and  when  he  in- 
tend^ to  return,  ordered  to  find  security 
for  costs.    Kennamoff  v.  Tripp. 

vol.  11,  n.  588 
IS.  A  Plaintiff  described  himself  as  living 
abroad.  Having  given  notice  of  a  mo- 
tion, the  Defendant  appeared  and  asked 
for  time  to  answer  the  affidavits,  and  he 
afterwards  filed  affidavits  in  opposition. 
Held,  that  he  had  not  thereby  waived  his 
right  to  security  for  costs.  Murrow  v. 
Wilem.  vol.  12,  n.  497 

14.  A  Defendant  does  not,  by  simply  de- 
fending an  application  against  him,  lose 
his  right  to  security  for  costs.    Ibid, 

15.  A  new  next  friend  of  a  feme  covert 
Plaintiff  being  appointed,  it  was  ordered, 
that  the  former  next  friend  should  give 
security  for  the  costs  up  to  that  time,  and 
the  proceedings  were  stayed  in  the  mean 
while.  No  security  having  been  given, 
an  application,  that,  in  default  of  the  se- 
curity being,  completed  within  a  given 
time,  the  bill  should  be  dismissed  with 
costs,  was  refused.    Payne  v.  Little. 

vol.  14,  p.  611 

16.  A  married  woman  having  obtained  an 


order  to  tax  without  the  Intervention  of 
a  next  friend,  was  ordered  to  give  secu- 
rity, and  in  default  the  order  was  to  be 
discharged.  In  re  Waugh,  vol.  15,  p.  608 

17.  A  Plaintiff  went  abroad,  pending  a  suit, 
under  circumstances  of  suspicion.  Upon 
his  failing  to  shew  that  his  residence 
there  was  temporary,  he  was  ordered  to 
give  security  ror  costs.  Blakeney  v.  Du- 
/a»r.  vol.  16,  p.  292 

18.  A.  B.  was  ordered  to  be  substituted  for 
C.  Z>.  (made  a  Defendant)  as  the  next 
friend  of  the  Plaintiff,  and  C.  D.  was  or- 
dered to  (pve  security  for  costs  up  to  that 
time.  Held,  that  the  proper  security  was 
the  bond  of  C.  D.  and  of  a  responsible 
surety.    Payne  v.  Little,     vol.  16,  p.  563 

19.  An  objection  as  to  the  nature  and 
amount  of  the  security  for  costs  required 
by  the  Master,  held  to  be  properly  taken 
by  motion  and  not  by  exception.    Ibid. 

20.  A  Plaintiff,  carrying  on  business  and 
domiciled  in  Scotland,  took  furnished  lodg- 
ings in  London,  and  then  filed  his  bill. 
Held,  that  he  must  give  security  for  costs. 
Ainttie  v.  Sime,  vol.  17t  p.  57 

21.  A  Plaintiff  described  himself  as  resi- 
dent within  the  jurisdiction.  By  amend- 
ment he  described  himself  as  of  the  ship 
W.,  **  now  on  a  voyage  to  Sydney  and 
back  to  London,  master  mariner."  It  not 
appearing  when  he  would  return  within 
the  jurisdiction,  security  for  costs  was 
ordered  to  be  given.    Stewart  v.  Stewart, 

vol.  20,  p.  322 

22.  A  Plaintiff  who  had  gone  to  Caltfomia, 
was  ordered  to  give  security  for  costs. 
Two  mon^s  afterwards,  the  Defendant 
moved  that  he  might  give  security  within 
a  limited  time,  or  that  the  bill  might  be 
dismissed.  Held,  that  the  motion  was 
premature.  0^  Connor  v.  iSSrerra  Nevada 
Company,  voL  28,  p.  608 

28.  A  Plaintiff  having  gone  abroad  on 
matters  connected  with  the  suit,  was  or- 
dered to  give  security  for  costs,  but  hav- 
ing returned  to  this  country,  the  order 
was  discharged.  0^  Connor  v.  Sierra  Ne^ 
vada  Company.  vol.  24,  p.  435 

24.  A  motion,  under  the  20  &  21  yict.  c 
14,  s.  24,  tiiat  a  limited  liability  com- 
pany  might  give  security  for  costs,  on  an 
affidavit  that  the  company  had  ceased  all 
operations,  that  proceedings  had  been 
taken  to  wind  it  up,  that  the  plant  had 
been  sold,  and  that  the  company  was  "  in- 
solvent and  unable  to  pay  its  debts  al- 
ready incurred,"  refused,  the  Court  not 
feeling  satisfied  that  the  assets  of  the 
company  would  be  insufficient  to  pay  the 
Defendant's  costs.  CaWaud's  Patent  Tan- 
fdng  Company  {Limited)  v.  Jean  CaiUaud, 

vol.  26.  p.  427 

25.  A  Plaintiff  described  himself  as  resi- 
dent in  Ireland,  and  the  Defendant,  by 
obtaining  orders  for  time,  waived  his 
right  to  security  for  costs.    The  Plaintiff 
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afterwards  died,  and  his  peraonal  repre< 
sentative  (who  was  also  resident  in  /re- 
land)  obtained  an  order  to  revive  under 
the  15  &  16  Fiet.  c.  86,  s.  6,  Held,  that 
the  Defendant  was  entitled  to  an  order 
for  security  for  costs,  as  against  the  new 
Plaintiff.    Jackson  v.  Davenport. 

vol.  29,  p.  212 
26.  Plaintiffs,  resident  abroad,  being  or- 
dered  to  give  security  for  costs,  after- 
wards came  to  reside  within  the  jurisdic- 
tion. The  order  was  thereupon  dis- 
charged, the  Plaintiffs  paying  the  coats 
of  the  application.  Maikeuu  v.  Chiehesier, 

vol.  30,  p.  185 


SELECTION  OF  COURT. 

An  order  was  made  upon  petition  for  the 
appointment  of  new  trustees  of  a  charity. 
Held,  that  it  was  not  necessary  that  all 
future  applications  for  the  appointment 
of  new  trustees  of  the  same  charity  should 
be  taken  before  the  same  judge,  under 
the  6th  Consol.  Ord.,  rule  6.  In  re  fVatfe 
and  other  Charities,  vol.  80,  p.  404 


SEPARATE  USE. 

1.  A  testator  gave  property  to  trustees,  in 
trust  for  his  wife  for  life,  with  remainder 
to.  Jf.  i#.  r.,  then  a  feme  toUt  for  life,  in 
such  manner,  that  it  should  not  be  anti- 
cipated, and  that  no  husband  should  ac- 
quire any  control  over  it.  M,  A.  T,  was 
unmarried  at  the  death  of  the  testator, 
but  she  married  in  the  lifetime  of  the 
widow.  Held,  that  both  the  separate  use 
clause,  and  the  restriction  against  alien- 
ation,  became  effectual  on  her  marriage. 

Property  given  to  a  woman  for  her  se- 
parate use,  independetit  of  any  husband, 
may  be  enjoyed  by  her  as  her  separate 
estate,  although  the  property  becomes 
vested  in  her  while  discovert.  If  the  gift 
be  made  for  her  separate  use,  without 
more,  she  has,  during  coverture,  an  alien- 
able estate  independent  of  her  husband  ; 
but  if  the  gift  be  for  her  separate  use, 
without  power  of  alienation,  she  has  dur- 
ing coverture,  an  unalienable  estate  inde- 
Sendent  of  her  husband ;  in  either  case, 
owever,  she  has,  while  discovert,  a  power 
of  alienation. 

The  restraint  against  alienation  is  an- 
nexed to  the  separate  estate  only,  and  the 
separate  estate  has  its  existence  only 
during  coverture;  but  whilst  the  woman 
is  discovert,  the  separate  estate,  whether 
modified  by  restraint  or  not,  is  suspended, 
and  has  no  operation,  though  it  is  ca- 
pable of  arising  upon  the  happening  of 
of  a  marriage.     InUett  v.  Armstrong. 

vol.  1,  p.  1 

2.  A  testator  bequeathed  a  sum  in  trust, 
for  his  daughter,  then  and  at  his  death  a 


widow,  for  her  separate  use.  After  the 
death  of  the  testator  she  married.  Held, 
that  her  husband  acquired  no  interest 
in  the  fund.     Scarborough  v.  Barman, 

vol.  1,  p.  84 
8.  An  annuity  was  bequeathed  to  a  lady, 
who  was  unmarried  at  the  death  of  the 
testator,  for  her  separate  use,  indepen- 
dent of  any  husband  with  whom  she 
might  at  any  time  marry,  and  without 
power  of  anticipation.  After  the  death 
of  the  testator,  the  legatee  married,  be- 
came a  widow,  and  contracted  a  second 
marriage.  No  disposition  having  been 
made  by  her  while  discovert.  Held,  that 
the  separate  use  and  anticipation  clauses 
attached  to  the  annuity  during  the  second 
marriage.    Clark  v.  Jaques.   vol.  1,  p.  86 

4.  A  lady  being  entitled,  subiect  to  a  prior 
life  estate,  to  certain  freehold  and  funded 
property,  she  settled  the  same,  on  her 
first  marriage,  for  her  separate  use,  inde- 

Eendently  of  her  intended,  or  any  other 
usband.  Her  first  husband  died,  and 
she  married  a  second  time.  Held,  that  the 
property  still  belonged  to  her  as  her  se- 
parate estate.     Dixon  v.  Dixon, 

ToL  1,  p.  40 

5.  The  testator  desired  his  daughter's  share 
to  be  secured  in  the  fuuds,  and  for  hia 
trustee  to  pay  her  the  dividends ;  and  he 
wished  that  neither  the  principal  nor  in- 
terest of  the  funds  should  be  subject  to 
the  control  of  any  husband  she  might 
marry,  but  that  the  same  should  stand 
subject  to  her  will  only,  properly  exe- 
cuted, whether  covert  or  sole,  at  her  de- 
cease. Held,  that  the  daughter  took  an 
absolute  interest  for  her  separate  use. 
Tawney  v.  Ward,  vol.  1,  p.  568 

6.  In  a  marriage  settlement  the  husband 
alone  covenanted  to  settle  any  property 
which  his  wife,  or  he  in  her  right,  might 
thereafter  acquire.  Held,  that  property 
which  was  afterwards  given  to  the  wira 
for  her  separate  use  was  not  affected  by 
the  covenant.     Trovers  v.  Traners. 

vol.  2,  p.  179 

7.  Freeholds  were  conveyed  by  lease  and 
release,  to  trustees  to  the  use  qf  a  feme 
covert  for  her  separate  use  for  life,  or  to 
the  use  of  such  person  as  she  should  by 
writing,  sealed,  &c.  appoint,  and  in  de- 
fault of  appointment  in  trust  to  pay  the 
rents  to  her  for  her  separate  use.  The 
husband  and  wife  by  writing  not  under 
seal,  for  valuable  consideration,  under- 
took to  execute  a  mortgage  of  the  pro- 
perty when  required.  The  husband  died, 
and  no  mortgage  had  been  executed. 
Held,  that  the  agreement  was  binding 
upon  the  surviving  wife.  Stead  v.  Nelson, 

vol.  2,  p.  245 

8.  A  feme  covert  made  a  disposition  of 
property,  as  to  which  it  was  doubtful 
whether  it  was  settled  to  her  separate 
use.    The  husband  disclaimed.    Held, 
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thftt  whether  leptfate  property  or  not, 
the  hushand't  disclaimer  gave  effect  to 
the  disposition  of  the  wife.  Ryerqfi  ▼. 
Christie,  toL  S,  p.  238 

9.  A  married  woman  possessing  separate 
estate,  joined  her  husband  in  an  annuity 
deed,  purporting  to  secure  the  annuity 
on  her  separate  estate.  The  hushand 
alone  convened  the  separate  property, 
and  alone  cofenanted.  The  wife  entered 
into  no  obligation,  and  there  appeared 
no  agreement  on  her  part  to  charge  her 
separate  estate.  Held,  that  her  separate 
esute  was  not  bound  by  the  deed.  TuileU 
V,  Armstrong.  vol.  4,  p.  819 

10.  On  the  marriaffe  of  a  female  infant, 
her  reversionary  interest  in  ehoses  in  oc- 
tion  were  settled  under  the  Court  for  her 
separate  use  for  life,  with  remainder  to 
her  children.  She  afterwards  contracted 
two  subsequent  marriages,  but  no  further 
settlement  was  executed  on  those  occa- 
sions. Part  of  the  reversionary  interests 
fell  into  possession  during  the  nrst  cover- 
ture, and  part  during  the  second,  and  was 
traosferred  to  the  trustees.  Held,  that 
she  must  be  deemed  to  have  married  her 
second  husband  on  the  faith  that  her  pro- 
perty was  protected  by  the  settlement, 
and  that  he  was  bound  by  it;  that  the 
third  husband,  who  bad  notice  of  the 
settlement  previous  to  his  marriage,  and 
had  for  some  years  after  acquiesced  in  it, 
was  bound  thereby,  and  had  no  interest 
in  the  settled  property ;  and  that  the  ar- 
rears of  separate  esute  due  at  the  time 
of  the  third  marriage  also  belonged  to  the 
wife  as  her  separate  estate.  Ashton  v. 
BPDougall.  vol.  5,  p.  66 

11.  Property  was  held,  in  trust  to  pay  the 
diTidends  to  such  person  as  a  married 
woman  should,  but  not  by  way  of  anti- 
cipation,  appoint,  and  in  default  of  ap- 
pointment, to  her  for  her  separate  use, 
and  it  was  declared  that  the  receipts  of 
her  or  her  appointee  should  be  good  dis- 
charges. Held,  that  she  could  not,  by 
anticipation,  charge  the  dividends  not 
accrued  due.    Harnett  v.  MacdougalL 

vol.  8,  p.  187 

12.  On  the  settlement  of  a  ward,  no  clause 
against  anticipation  was  attached  to  her 
separate  life  estate.  She  incumbered 
her  interest  Held,  that  the  settlement 
could  not  be  rectified  to  the  prejudice  of 
her  incumbrancers.  Blaekie  v.  Clark; 
Coek  V.  Clark,  vol.  15,  p.  595 

18.  A  testator  bequeathed  his  residue  to  his 
nieces  A,  and  B.,  and  he  then  confirmed  the 
gift  to  J,  and  B,  and  their  children,  with- 
out comprehending  their  husbands  un- 
less his  nieces  should  die  without  issue. 
Held,  that  A.  and  B.  took  for  their  sepa- 
rate use  for  life,  with  remainder  to  their 
children,  and  that  in  default  the  nieces 
took  absolutely.    Dawson  v.  Bourne, 

▼oL  16,  p.  29 


14.  A  manied  woman,  having  separate 
estate,  directed  a  solicitor,  in  writing,  to 
take  proceedings  for  her  and  her  children 
in  certain  suits.  The  suits  did  not,  how- 
ever, in  any  way  relate  to  her.  She  was 
no  party  thereto,  but  her  children  only 
were  made  parties  by  their  next  friend. 
Held,  that  her  separate  estate  was  not 
liable  for  the  costs.  Re  Pugh,  vol.  17,  p.  836 

15.  Where  there  ia  attached  to  the  sepa- 
rate estate  of  a  married  woman  a  clause 
against  anticipation,  the  Court  has  no 
power  to  release  it  from  that  restraint, 
even  in  cases  where  it  would  manifestly 
be  for  her  benefit  to  do  so.  Robinson  v. 
Wheelwngkt.  vol.  21,  p.  214 

16.  By  a  marriage  settlement,  the  income 
of  a  trust  fund  was  to  be  paid  during 
the  joint  lives  of  husband  and  wife,  as 
they  should  appoint,  "  but  not  so  as  to 
deprive  themselves  of  the  benefit  thereof 
by  charge  or  otherwise  in  the  way  of  an- 
ticipation.'* Upon  a  divorce  a  mentd, 
4«.t  they  appointed  the  income  between 
themselves  in  equal  moieties.  The  Court 
held  the  appointment  valid,  and  acted 
upon  it.     In  re  Linzee*s  Settlement, 

vol.  23,  p.  241 

17.  Where  a  wife  has  an  estate  for  life  in 
freeholds  for  her  separate  use,  she  can 
alienate  that  estate  without  any  acknow- 
ledgement under  the  Fines  and  Reco- 
veries Act  (S  &  4  Will,  4,  c.  74).  Lech- 
mtre  v.  Brotheridge,  vol.  82,  p.  858 

18.  But  a  married  woman  cannot  dispose 
of  her  fee  simple  lands  settled  to  separate 
use,  except  by  deed  duly  acknowledged 
underthe  Fines  and  Recoveries  Act.  Ibid. 

19.  With  respect  to  personal  property 
whether  vested  or  contingent,  settled  to 
the  separate  use  of  a  feme  eoverte*  she 
may  deal  with  it  as  a  feme  «o{e,  and  either 
sell  or  encumber  it.    Ibid, 

20  Property  was  settled  on  a  feme  coverte 
for  her  separate  use  for  life,  with  a  power 
to  appoint  it  by  deed  or  will.  She  exe- 
cuted the  power  by  will.  Held,  that  the 
appointed  property  was  not  liable  to  pay 
a  promissory  note  signed  by  her.  iS%a/- 
tock  V.  Shattock,  vol.  85.  p.  489 

21.  A  married  woman  cannot  bind  herself 
by  contract,  but  Equity  holds  that  she 
may,  by  contract,  bind  her  separate  es- 
tate. Her  separate  estate  will  be  liable 
to  pay  any  debt  of  hers  which  she  has 
secured  by  writing.  Equity  has  also 
held,  that  it  is  sufficient  if  it  be  shewn 
that  the  married  woman  verbally  pro- 
mised that  her  debt  should  be  paid  out  of 
her  separate  estate,     ibid. 

22.  The  separate  property  of  a  married  wo- 
man is  not,  after  her  death,  liable  to  pay 
her  general  debts  either  in  the  case  of 
her  having  been  absolutely  entitled  to  the 
property,  or  of  her  having  only  a  life  es- 
tate with  a  power  to  dispose  of  it  by  deed 
or  will.    Ibid. 
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28.  The  principle  of  Courts  of  Equity  is, 
that,  as  regards  her  separate  estate,  a 
married  woman  is  9,  feme  toUt  and  can  act 
as  such  ;  but  this  is  only  so  far  as  is  con- 
sistent with  the  other  principle,  riz.,  that 
a  married  woman  cannot  enter  into  a  con- 
tract.  Shattoek  v.  Shattock.  vol.  35,  p.  489 

24.  In  the  administration  of  the  separate 
estate  of  a  married  woman  after  her  de- 
cease, the  debts  are  to  be  paid  in  order  of 
priority  and  not  ^^i  ptutu.    Ibid. 

SEPARATION  DEED. 
[See  Married  Woman.] 

1.  A  deed  of  separation  between  husband 
and  wife,  containing  no  covenant  on  the 
part  of  a  trustee  to  indemnify  the  hus- 
band, or  other  valuable  consideration,  is 
not  on  that  account  void.  Frampton  v. 
Prampton.  vol.  4,  p.  287 

2.  Observations  on  deeds  of  arrangement 
between  husband  and  wife.  Mrell  v. 
JodrelL  vol.  9,  p.  45 

8.  Upon  a  separation  between  A.  and  B. 
(husband  and  wife),  a  deed  was  executed, 
making  a  provision  for  the  wife,  and  all 
and  every  the  children  of  J.  and  B.,  who 
should  attain  twenty-  one.  A  reconcilia- 
tion took  place,  and  another  child  was 
born.  Held,  upon  the  construction  of 
the  deed,  that  such  last-mentioned  child 
did  not  participate  in  the  provision, 
Hulme  V.  Chitty,  vol.  9,  p.  437 

4.  To  put  an  end  to  litigation  between  a 
husband  and  wife,  the  husband  conveyed 

Eroperty  to  trustees,  upon  trust  to  pay 
is  wife  3,790/.  a  year,  or  so  much  as  she 
should  '*  order  or  require."  The  wife 
was,  out  of  that  sum,  to  keep  up  an  esta- 
blishment for  herself  and  children,  upon 
such  a  scale  as  she  should  think  fit ;  and 
the  husband  was  to  have  the  benefit  of  it, 
under  certain  restrictions.  But  if  she 
should  not  ree^uire  the  whole  for  the  pur- 
poses aforesaid,  the  surplus  was  to  be 
paid  to  the  husband.  Held,  that  so  long 
as  she  kept  up  the  establishment,  she 
was  not  liable  to  account  for  the  surplus 
in  her  hands.    Jodreli  v.  JodrelL 

vol.  14,  p.  397 

5.  Courts  of  Equity,  recognizing  the  valid- 
ity of  separauon  deeds,  will  enforce  them. 
Sandert  v.  Rodway,  vol.  16,  p.  207 

6.  By  a  separation  deed,  a  husband  cove- 
nanted with  his  wife's  father,  that  his 
wife,  during  her  life,  might  live  separate 
from  him,  that  he  would  not  sue  her  in 
the  Ecclesiastical  Court  for  living  sepa- 
rate ;  that  he  would  not  molest,  &c.  her, 
nor  claim  any  of  her  property ;  and  her 
father  covenanted  with  the  husband  to 
maintain  her  and  indemnify  him.  Upon 
an  infraction  of  the  covenant,  by  the 
husband  molesting  his  wife,  he  was  re- 
strained by  injunction.    Ibid. 

7«  A  married  woman  was  entitled  to  a  share 


of  a  residue.  Before  it  had  been  received, 
the  marriage  was  dissolved.  Held,  that 
the  divorced  wife  was  entitled  to  the 
fund.     WeUt  v.  Malbon,       vol.  31,  p.  48 

8.  By  a  separation  deed,  the  husband  cove- 
nanted with  the  trustees  that  he  would 
not  compel  his  wife  to  cohabit  with  him 
by  any  legal  proceedings,  and  the  trus- 
tees covenanted  with  Sie  husband  that 
she  would  not  do  the  like.  This  cove- 
nant being  no  defence  in  the  Divorce 
Court  to  a  suit  for  a  restitution  of  conju- 
gal rights  :  Held,  by  the  M.  R.,  that  this 
Court  would  not  restrain  such  a  proceed- 
ing by  injunction ;  but  the  L.  C.  thought 
otherwise,  and  the  point  was  carried  by 
appeal  to  the  House  of  Lords.  Hunt  v. 
Hunt.  vol.  31,  p.  89 

9.  Deed  by  which  a  husband  makes  a  pro- 
vision for  his  wife  in  case  of  a  future 
separation  is  radically  defective.  Proeior 
T.  RobituoH,  vol.  35,  p.  329 

SEQUESTRATION. 
[See  Attachment,  Process.] 

1.  A  Defendant,  against  whom  a  seques- 
tration had  issued,  was  entitled  to  a  rent- 
charge  issuing  out  of  the  estate  of  A.  fi., 
with  power  of  distress ;  the  rent-charge 
being  in  arrear,  was  claimed  both  by  the 
sequestrators  and  the  Defendant ;  A.  B, 
offered  to  pay  the  arrears  to  the  seques- 
trators on  being  indemnified;  but  no 
protection  having  been  afforded  her,  she 
paid  over  the  arrears  to  the  Defendant, 
who  threatened  to  distrain.  Held,  diat 
A.  B.  was  entitled  to  protection,  and  that 
an  application  ought  to  have  been  made 
to  the  Court  for  an  order  for  her  to  pay; 
and  that,  under  the  circumstances,  she 
was  not  liable  to  repay  the  amount  to  the 
sequestrators.     Wilson  v  Metea\fe. 

vol."  1,  p.  268 

2.  Chqses  in  action  are  subject  to  the  pro- 
cess of  sequestration.  In  a  clear  and 
simple  case  a  sequestration  may  be  made 
effective  in  respect  of  choses  in  action  by 
an  order  only,  or  a  voluntary  payment 
may  be  protected ;  in  other  cases  it  maj 
be  necessary  to  resort  to  an  action  or  suit 
under  the  direction  of  the  Court.    IHd. 

3.  Order  made  for  pajrment  to  sequestra- 
tors, by  a  party  out  of  whose  estate  the 
same  was  issuing,  of  a  rent-chai^e  pay- 
able to  the  person  whose  estate  was  se- 
questered.  Ibid, 

4.  An  attachment  was  issued  by  mistake 
into  a  county  in  which  the  Defendant 
(who  was  abroad)  had  not  resided,  and  a 
return  of  '* non  est  inventus"  made.  The 
Court  ordered  a  sequestration.  Hodgson 
V.  Hodgson.  vol.  23,  p.  604 

5.  A  testatrix,  in  1763,  bequeathed  her  re- 
sidue in  trust  for  the  vicar  of  N.  for  the 
time  being  for  ever,  he  annually  preach- 
ing a  sermoni  the  same  to  be  paid  "  in 
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augmentation"  of  the  vicarage.  The  in- 
come had  not  been  paid  from  1841  to 
1863,  and  in  1847  a  sequestration  had 
issued  against  the  Ticar,  and  he  had  be- 
come insolvent  in  1852,  but  no  sequestra- 
tion had  issued  upon  it.  The  Court  as- 
sumed the  assent  of  the  ordinary :  and 
held  that  the  gift  constituted  an  augmen- 
tation of  the  living,  and  not  a  mere  le- 
gacy to  the  vicar  for  the  time  being,  and 
that  the  arrears  down  to  1847  belonged 
to  the  vicar,  and  the  subsequent  income 
'  to  the  sequestrator.  In  re  Parker' t  Cka- 
rUy,  vol.  32,  p.  664 

SERVANTS. 
[See  Description  of  Legatee.] 

1.  Under  a  bequest  to  the  testator's  "  ser- 
vants in  his  service  at  the  time  of  his  de- 
cease," the  Court  held,  that  two  out- 
door servants,  continuously  employed  at 
weekly  wages,  were  entitled,  but  that  a 
boy  employed  a  few  months  in  the  year, 
while  the  testator  was  at  his  country  re- 
sidence, at  weekly  wages,  to  carry  letters 
to  the  post,  and  was  so  employed  at  the 
testator's  death,  was  not  so  entitled. 
Thrupp  V.  CoUett.  (No.  2.)  vol.  26,  p.  147 

2.  The  Plaintiff  acted  as  the  land  agent 
and  house  steward  of  the  testator,  but  he 
resided  out  of  the  house.  Held,  that  he 
was  entitled,  under  a  bequest, "  to  all  my 
servants  and  day-labourers  who  shall  be 
in  my  service  at  the  time  of  my  death  one 
full  year's  wages."  Armstrong  v.  Claver- 
mg.  vol.  27,  p.  226 

SERVICE. 

[See  Affidavit  of  Service,  Married 
Woman,  Petition  (Costs),  Service 
of  Decree,  Service  out  of  Juris- 
diction, Substituted  Service.] 

1.  Service  of  a  tubpijena  by  leaving  a  copy 
at  the  Defendant's  residence  sealed  up  in 
a  letter,  at  the  same  time  producing  the 
original,  held  regular.  The  Earl  qf  Chet' 
terfield  v.  Bond,  vol.  2,  p.  263 

2.  Receiver's  accounts  were  passed  in  the 
Master's  o£Bce  in  the  absence  of  the  ex- 
ecutor, tbe  warrants  having  been  regu- 
larl|r  served  on  his  clerk  in  Court  but  not 
having  been  forwarded  to  him.  The 
Court,  under  the  circumstances,  remitted 
the  matter  to  the  Master's  o£Bce,  to  give 
the  executor  an  opportunity  of  stating 
his  objections  to  the  accounts.  Oldfield 
V.  Cobbett,  vol.  2,  p.  444 

3.  A  party  consenting  to  the  alteration  of  a 
date  of  an  order  after  it  had  been  served, 
cannot  object  that  the  order,  as  altered, 
has  not  been  served  on  him.  Stuhbt  v. 
Sargon,  vol.  4,  p.  400 

4.  Where  husband  and  wife  are  Defendants, 
and  the  suit  does  not  relate  to  separate 
estate,  service  of  a  copy  of  the  bill  on  the 
husband 'alone,  under  the  23rd  General 


Order  of  Auguetf  1841,  is  good  service. 
Kent  V.  Jaeobe,  vol.  5,  p.  48 

5.  To  obtain  an  order  under  24th  General 
Order  of  Jugutt,  1841,  it  is  necessary  to 
produce  an  affidavit  that  no  account,  &c. 
IS  sought  against  the  Defendant.  Dauie 
V.  Prout.  vol.  5,  p.  102 

6.  Service  of  a  notice  of  motion  on  a  Scotch 
company,  not  party  to  the  suit,  at  its  office 
in  London,  held  good.  Maelaren  v.  Stain^ 
ton.  vol.  16,  p.  279 

7.  According  to  the  recent  practice,  the 
Court  disapproves  of  the  appearance  of 
parties  on  the  hearing  of  a  petition, 
though  served  where  their  appearance  is 
unnecessary,  and  their  costs  will  be  dis- 
allowed.   Day  V.  Crqft,     vol.  19,  p.  618 

8.  A  party  who,  from  the  heading  of  the 
account,  was  properly  served  with  a  pe- 
tition, but  whose  appearance  was  unne- 
cessary, refused  his  costs.  In  re  Justiree 
ef  Coventry,  vol.  19,  p.  158 

SERVICE  OF  DECREE. 
[See  Four-DAT  Order.] 

1.  An  order  was  made  on  a  person,  not  a 
party  to  the  cause,  for  payment  of  a  sum 
of  money  within  three  weeks  from  the 
date  of  the  order,  but  it  was  not  served 
until  after  the  expiration  of  that  time. 
Held,  irregular,  and  tbe  subsequent  pro- 
ceedings to  a  commitment  were  set  aside. 

Mode  of  enforcing  payment  of  a  sum 
of  money  under  an  order  of  the  Court 
against  one  not  a  party  to  the  cause. 
Duffield  V.  Elwet,  vol  2,  ^.  268 

2.  An  order  on  a  solicitor  to  deliver  his  bill 
requires  personal  service.    Re  Catlin. 

vol.  18,  p.  510 
8.  A  person  served  with  the  decree  after- 
wards married.  Held,  that  the  proper 
way  of  bringing  the  trustees  of  her  mar- 
riage settlement  before  the  Court  was  by 
service  of  the  decree.      White  v.  Stewart, 

vol.  35,  p.  304 

SERVICE  OUT  OF  JURISDICTION. 

1.  Service,  out  of  the  jurisdiction,  of  a  rafr- 
paena  for  payment  of  costs,  is  irregular. 
Hawkins  v.  Hall.  vol.  1,  p.  73 

2.  Service  abroad  of  a  subpcena  to  appear, 
ordered  under  the  4  &  5  Will  4,  c.  82, 
in  a  case  where  English  funds  were  al- 
leged to  have  been  improperly  aold  out 
and  invested  in  Anstrian  stock  and  Dutch 
and  Portuguese  bonds.     Dodd  v.  Webber. 

vol.  2,  p.  502 

3.  Service  abroad  of  a  subpoena  to  appear 
and  answer  directed,  upon  a  defendant  of 
unsound  mind  not  so  found  by  inquisi- 
tion.    Biddulph  V.  Lord  Camoye, 

vol.  7,  p.  580 

4.  Upon  an  application  to  serve  a  subpcena 
abroad,  an  affidavit  merely  shewing  the 
place  of  residence  abroad  of  the  Defend- 
ant seven  weeks  previous  is  insufficient 
Fieske  v.  Buller.  voL  7,  p..581 
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6.  Liberty  being  given  to  serre  a  Mubpotna 
in  Ireland,  the  periods  limited  under  the 
2nd  article  were  ten  days  to  appear,  six 
weeks  to  plead,  answer,  or  demur,  not  de- 
murring alone,  but  no  order  was  made  as 
to  the  time  of  demurring  alone.  Brown 
V.  Stanton,  vol.  7,  p.  582 

6.  Leave  was  asked  to  serve  a  tubpaena  on  a 
Defendant  at  Holyrood  Houae,  Held, 
that  it  was  not  necessary  so  to  limit  the 
Order,  and  leave  was  given  to  serve  it 
anywhere  in  Scotland,  Blenkintopp  v. 
BUnkinsopp.  vol.  8,  p.  612 

7.  A  bill  was  filed  bv  the  Plaintiff,  on  be- 
half of  the  shareholders,  against  an  Irish 
railway  company  and  ita  fifteen  directors, 
fourteen  of  whom  were  resident  in  /re- 
land.  An  application  to  discharge  an 
order  giving  leave  to  serve  the  company 
with  a  tubpaena  in  Ireland  was  refused,  all 

.  the  parties  except  the  company  having 
already  appeared.    Lewit  v.  Baldwin, 

vol.  1 1,  p.  153 

8.  A  Scotchman  died  in  London  possessing 
laree  real  and  personal  estate  iu  Scotland, 
and  a  comparatively  very  small  personal 
estate  in  England.  The  Plaintiff,  resi- 
dent in  Scotland,  filed  a  bill  against  the 
four  trustees,  three  of  whom  resided  in 
Scotland,  to  administer  the  real  and  per- 
sonal estate,  and  obtained  an  order,  under 
the  S3rd  Order  of  May,  1845,  to  serve  the 
three  trustees  in  Scotland,  A  motion  to 
discharge  that  order  was  refused,  it  not 
being  the  proper  time  to  raise  the  ques- 
tion, and  there  being  a  case  for  the  exer- 
cise of  the  jurisdiction  of  this  Court. 
Meiklan  v.  Campbell.  vol.  24,  p.  100 

9.  As  to  the  extent  to  which  the  Court  will 
enter  into  the  merits,  on  an  application 
to  serve  its  process  out  of  the  jurisdic- 
tion, and  on  an  application  to  discharge 
auch  an  order.  Maclean  v.  Dawton.  (No  2.) 

vol.  27,  p.  26 

10.  The  Court  will  not,  on  a  motion  to  dis- 
charge an  order  for  service  abroad,  enter 
into  the  question  whether  the  matter  can 
be^  better  decided  in  a  suit  there  than  in 
this  Court.  Such  a  question  ought  pro- 
perly to  be  raised  after  appearance.  Ibid. 

11.  If  a  general  power  of  appointment  be 
expressly  given  to  a  married  woman  over 
any  property  or  any  interest  in  property, 
such  property  or  interest  does  not  thereby 
become  settled  to  her  separate  use,  nor 
does  it  become  so  by  her  exercising  the 
power.    Hobday  v.  Petere,    ( No.  2.) 

vol.  28,  p.  354 

12.  The  jurisdiction  of  the  Court  of  Chan- 
cery is  not  extended  by  the  statutes  au* 
thorizing  service  abroad.  •  Cockney  v.  An- 
derson, vol.  81,  p.  452 

18.  Defendants  served  abroad  who  have  ap- 
peared may  still  demur  to  the  jurisdic- 
tion.    Ibid, 

14.  Principles  which  govern  the  cases  of 
jurisdiction  of  this  Court  over  parties  to 
contracts  who  are  abroad.    Ibid. 


15.  On  an  application  to  serve  a  bill  out  of 
the  jurisdiction,  the  Court  does  not  re- 
quire the  allegations  of  the  bill  to  be 
stated,  the  Plaintiff  most  take  the  order 
at  his  own  risk.    Brooke  v.  Morieon, 

yol.  32.  p.  652 

SET  OFF. 

1.  Costs  receivable  and  payable  by  two 
parties,  ordered  to  be  mutually  set  off, 
without  regard  to  the  lien  of  the  solicitors. 
Cattell  v.  Simons.  vol.  6,  p.  304 

2.  The  Master  of  the  Rolls  has  jurisdiction 
to  direct  costs,  which  have  been  ordered 
by  the  Lord  Chancellor  to  be  paid  by 
the  Defendant  to  the  Plaintiff,  to  be  set 
off  against  costs  ordered  by  the  Master 
of  the  Rolls  to  be  paid  by  the  Plaintiff  to 
the  Defendant  The  order  may  be  ob- 
tained on  motion,  and  the  notice  of 
motion  may  be  given  before  the  taxation. 
Ibid. 

8.  The  Lord  Chancellor,  on  the  8th  of 
November  ordered  the  Defendant  to  pay 
costs  to  the  Plaintiff,  but  the  order  was 
not  completed  till  the  23rd  of  December. 
The  Master  of  the  Rolls  on  the  15th  of 
December  ordered  the  Plaintiff  to  pay 
costs  to  the  Defendant,  and  on  the  19th 
the  Plaintiff  offered  to  set  off  the  costs. 
The  Defendant  in  January  following 
issued  an  attachment  for  the  costs. 
Held,  that  the  Plaintiff,  notwithstanding 
he  was  in  contempt,  might,  under  these 
circumstances,  move  to  set  off  the  costs. 
Ibid, 

4.  By  the  decree  sums  due  from  a  legatee 
were  ordered  to  be  set  off  against  her 
share  of  the  testator's  estate,  and  her 
costs  were  ordered  to  be  paid  to  her  so- 
licitor. It  being  found  that  the  claims 
against  her  exceeded  her  portion  of  the 
estate,  and  the  legatee  being  insolvent, 
an  application  was  made  by  motion,  that 
the  costs  ordered  to  be  paid  to  her  soli- 
citor might  be  carried  to  the  credit  of  her 
account.  The  Court  stayed  the  pajrment 
of  the  costs  for  a  month,  in  order  tbat  the 
matter  might  be  set  right.  Nieholton  y. 
Norton.  yol.  7,  p.  67 

5.  A  purchaser  being  a  creditor  of  the 
agent  of  the  yendor  of  an  estate,  is  not 
entitled,  by  agreement  with  the  agent 
alone,  to  place  the  debt  due  to  the  agent 
to  the  debit  of  the  principal,  on  account 
of  the  purchase-money.     Young  y.  White. 

yol.  7,  p.  506 

6.  Bankers  stopped  payment,  being  in- 
debted to  J.  on  his  separate  account,  and 
creditors  of  J,  and  B.  on  their  joint  ac- 
count. A.  assigfned  his  credit  to  A,  and 
B.,  and  gave  notice  to  the  bankers  to 
transfer  it  accordingly,  which  they  ne- 
glected to  do.  Afterwards  the  bankers 
committed  an  act  of  bankruptcy,  and 
were  declared  bankrupts.  Held,  that,  in 
equity,  A,  and  B,  were  not  entitled  to 


GENERAL  INDEX. 


401 


Bet  ofiTtha  two  debts,     ffaiit  t.  Christie, 

vol  11,  p.  546 

7.  CroM  costs  in  two  suits  ordered  to  be  set 
off.     Budge  ?.  Budge.        vol.  12,  p.  885 

8.  fiy  an  order  of  the  Court,  the  costs  to  be 
incurred  br  a  married  woman  suing  by 
her  next  niend  in  a  future  proceeding 
were  ordered  to  be  paid  to  A.  B.,  her 
solicitor.  Pending  the  proceedings,  A.  B. 
was  discharged,  and  C.  D,  appointed 
solicitor.  A.  B,  received  the  whole  costs. 
Meld,  that  A,  B.  could  not  set  off,  as 
against  the  amount,  a  debt  due  to  him 
from  the  next  friend.  Ex  parte  Bailey:  In 
re  Barnard*  vol.  14,  p.  18 

9.  A.  in  an  action  became  entitled  to  re- 
ceive costs  from  B.,  and,  in  a  suit  respect- 
ing the  same  matters,  he  became  kable 
to  pay  costs  to  B.  A.,  being  unable  to 
obtain  payment,  asked  by  petition  that 
the  costs  might  be  set  off,  but  the  appli- 
cation  was  refused.    CoUett  v.  Preston. 

vol.  15,  p.  458 

10.  Equitable  right  of  set-off  enforced  after 
a  judgment  at  law.    Smith  v.  Parkes. 

.     vol.  16,  p.. 115 

1 1.  A  bankrupt  executor  was  chafged  with 
interest  on  his  balances,  but  be  was  al- 
lowed his  costs  of  suit.  Held,  that  the 
costs  subsequent  to  the  bankruptcy  were 
not  to  be  set  off  against  his  d^t,  which 
had  accrued  prior  to  his  bankruptcy. 
Cotton  V.  Clark.  vol  16,  p.  134 

12.  A  creditor  of  an  intestate  purchased 
part  of  the  intestate's  goods  from  his  ad- 
ministrator. Held,  that  he  could  not  set 
off  the  amount  against  a  debt  due  to  him 
from  the  intestate  at  his  decease.  Lam- 
barde  v.  Older,  voL  17,  p.  542 

18.  A  trading  firm  assigned  their  estate, 
stock,  debts  due  to  the  firm,  &c.,  to  trus- 
tees, upon  trust  for  sale  and  distribution, 
with  power  to  carry  on  the  business,  but 
the  trustees  did  not  thereby  undertake  to 
discharge  the  liabilities  of  the  firm.  The 
deed  of  assignment  contained  a  proviso, 
making  it  f  oid  if  the  firm  became  bank- 
rupt before  a  certain  day.  The  PUin- 
tira,  who  were,  at  the  date  of  the  assign- 
ment, creditors  of  the  firm,  afterwards 
became  indebted  to  the  trustees,  who 
continued  to  carry  on  the  business.  The 
firm  becoming  bankrupt  before  the  day 
named, — Held,  that  the  Plaintiffs  had 
no  right  to  a  set-off,  but  that  the  result 
would  have  been  different  if  the  Plain- 
tiffs, instead  of  creditors,  had  been 
debtors  at  the  date  of  the  assignment, 
and  had  afterwards  become  creditors  of 
the  trustees.    Hunt  v.  Jetsel. 

vol.  18,  p.  100 

14.  Principles  stated  as  to  the  right  of  set- 
off, where  a  bond  is  given  by  a  customer 
to  his  bankers,  in  the  following  different 
instances: — 1st,  where  the  firm  remains 
unaltered ;  2nd,  where  it  is  changed ; 
8rd,  the  bond  is  assigned  to  the  new  nrm ; 
VOL.  xxxvi— 4. 


4th,  where  it  is  assigned  to  a  stranger ; 
5th,  where  notice  of  the  assi^ment  is 
given;  and  6th,  where  it  is  omitted  to  be 
given.    Cavendish  v.  Geaves. 

voL  24,  p.  168 

15.  If  a  customer  borrows  money  f^om  his 
bankers,  and  gives  a  bond  to  secure  it, 
and  afterwards,  on  his  general  banking 
account,  a  balance  is  due  to  the  customer 
from  the  same  bankers,  who  are  the  ob- 
ligees of  the  bond,  a  right  to  set  off  the 
balance  against  the  money  due  on  the 
bond  exists,  both  at  law  and  in  equity. 
Ibid. 

16.  If  the  firm  were  altered,  and  the  bond 
assigned  by  the  original  obligees  to  the 
new  firm,  and  notice  of  that  assignment 
given  to  the  debtor,  and  it,  after  this,  a 
balance  were  due  to  him  from  the  new 
firm  (the  assignees  of  the  bond),  then  no 
right  of  set-off  would  exist  at  law,  because 
the  assignment  of  the  chose  in  action 
would  be  inoperative  at  law,  and  the  ob- 
ligees of  the  bond,  and  the  debtor  on  the 
general  account,  would  be  different  per- 
sons ;  but  as  in  equity  the  persons  en- 
titled to  the  bond,  and  the  deotors  on  the 
general  account,  would  be  the  same  per- 
sons, a  right  of  set-off  would  exist  in  this 
Court,  and  the  customer  would  in  equity 
be  entitled  to  set  off  the  balance  due  to 
him  against  the  bond  debt  due  from  him. 
Ibid. 

17.  If,  after  the  bond  had  been  given,  it 
had  been  assigned  to  strangers,  and  no 
notice  of  that  assignment  bad  been  given 
to  the  original  debtor  (the  obligor  of  the 
bond ),  then  his  rights  would  remain  the 
same.  Thus,  if  the  assignment  had  been 
made  to  the  stranger  before  any  altera- 
tion of  the  firm,  then  the  right  of  set-off 
would  still  remain  at  law,  where  the  ob- 
ligees of  the  bond  and  the  debtors  on  the 
general  account  would  be  the  same  per- 
sons, and  in  equity  also,  if  the  matter  of 
account  were  brought  here,  as  the  assig- 
nees of  the  chose  in  action  would  be  bound 
by  the  equities  affecting  their  assignors. 
Ibid. 

18'  But  if  notice  of  that  assignment  had 
been  given  to  the  original  debtor,  no 
right  of  set-off  would  exist  in  this  Court 
for  the  balance  subsequently  due  from 
the  bankers  to  the  obligor ;  because  the 
persons  entitled  to  the  bond  would,  as 
the  obligor  knew,  be  different  persons 
from  the  debtors  to  him  on  the  general 
account,  with  whom  he  had  continued  to 
deal.    Ibid. 

19*  If  the  assignment  of  the  bond  had  been 
made  to  the  new  firm,  with  notice  to  the 
obligor,  they  would,  if  debtors  on  the  ge- 
neral account,  be  liable  to  the  same  rights 
in  equity  of  set-off  as  if  they  had  been  the 
obligees.    Ibid. 

20.  If,  after  the  alteration  of  the  firm,  and 
after  the  assignment  of  tbe  bond  to  the 
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new  film,  with  notice  to  the  debtor  or  ob- 
ligor of  that  aasignmeot,  an  aaaignment 
had  been  made  of  the  bond  to  strangers, 
and  no  notice  of  that  second  assignment 
given  to  the  obligor,  then  the  rights  of 
set-off  would  still  remain  to  him  in  equity, 
as  against  the  first  assignees,  of  whose 
assignment  he  had  notice ;  and  the  second 
assignees  would,  in  equity,  be  bound  by 
it,  because  the  assignees  of  the  bond  take 
it  subject  to  all  the  equities  which  affect 
the  assignors.    CavendUh  ▼.  Geovet, 

vol.  24,  p.  16S 

21.  Bankers,  to  whom  a  customer  had  given 
a  bond,  assigned  it  over  to  third  parties, 
who  gave  no  notice  to  the  obligor.  Held, 
that  notwithstanding  the  assianment,  the 
customer's  right  continued,  of  setting  off 
moneys  due  to  him  firom  his  bankers 
against  the  bond.    Hid, 

22.  Two  sons  had,  as  against  their  father, 
a  lien  on  hit  estate,  for  an  outlay  made 
thereon  by  them ;  on  the  other  hand,  the 
father  haa  a  claim  against  the  sons  in  re- 
spect of  a  suretiship  entered  into  by  him 
for  them.  Held,  that  these  demands 
might  be  set  off  in  equity.  The  Unity 
Johti  Stock  Mvtual  Banking  Atsoeiation  v. 
King.  vol.  25,  p.  72 

23.  In  a  suit  by  the  next  of  kin  of  John, 
against  the  representatives  of  Jamgg,  vo- 
luntary payments  which  had  been  made 
hj  the  representatives  of  James,  out  of 
his  estate,  under  verbal  directions  yiven 
by  him,  were  held  not  to  be  a  satisfac- 
tion, pro  tantOf  of  the  Flaintiff^s  right  to 
John*%  residuary  estate,  or  to  he  capable 
of  being  set  off  against  the  Plaintifi^s  de- 
mands.    CowUe^KW  V.  Hardy* 

vol.  25,  p.  169 

24.  A,  B.  was  entitled  to  a  share  of  funds 
held  upon  the  trusts  of  his  father's  mar- 
riage settlement,  and  for  which  his  fa- 
ther's estate  was  liable.  He  was  one  of 
his  father's  executors.  In  a  suit  to  ad- 
minister the  trusts  of  the  settlement  and 
his  father's  estate,  a  large  baUmce  was 
found  due  from  A.  B.  as  executor.  Held, 
that  the  trustees  of  the  settlement  were 
entitled  to  retain  such  balance  out  of 
A.  B.*^  share,  and  that  purchasers  from 
A.  B,,  pending  the  suit,  with  notice  of 
the  proceedings,  were  bound  by  the  same 
equity.    Irhy  v.  Irhy,        vol.  25,  p.  682 

25.  The  accruing  payment  of  an  annuity 
due  to  a  wife  could  not  be  set  off  against 
a  prior  existing  debt  of  the  husband. 
Payne  v.  Little.  vol.  26,  p.  1 

26.  A  husband,  being  held  liable  at  the  suit 
of  the  children  of  his  wife's  first  mar- 
riage to  replace  trust  funds  received  by 
him,  claimed  a  large  sum  expended  in  ** 
maintaining,  &c.  the  children  after  the 
second  marriage.  The  claim  was  disal- 
lowed. Grove  v.  Price,        vol.  26,  p.  105 

27.  At  the  death  of  the  testator,  A.  B.  owed 
him  850/.  for  the  purchase  of  his  busi- 


ness. After  the  testator's  death.  A,  B, 
sold  the  business  to  a  legatee  for  950L, 
and  the  legatee  gave  the  executors  hb 
promissory  note  as  a  collateral  security 
for  A.  B.'s  debL  Held,  that  the  execu- 
tors had  no  right  to  set  off  the  debt 
against  the  legacy  nor  any  right  of  re- 
tainer as  against  the  mortgagee  of  the 
legacy.  Saieev.BaineM,        vol.  29,  p.  661 

28.  A  trustee  or  executor,  when  he  receives 
notice  that  a  legatee  has  charged  his  le- 
gacy, is  bound  to  withhold  all  further 
payments  to  that  legatee.  All  right  of 
set-off  and  a4justment  of  equities  between 
the  legatee  and  the  executor  existing  at 
the  date  of  the  notice  have  priority  over 
the  charge,  but  the  trustees  can  create 
no  new  charges  or  rights  of  set-off  after 
that  time.    Stephene  v.  Vtnahtee.  (No.  1.) 

vol.  80,  p.  625 

29.  Executors  granted  a  lease  of  part  of  the 
testator's  property  to  a  legatee,  who  after- 
wards incumbered  his  legacy.  Notice  of 
the  charge  having  been  given  to  the  ex- 
ecutors :  Held,  that  they  had,  as  against 
the  mortgagee,  a  right  to  set  off  the  rent 
due  from  the  legatee  at  the  date  of  the 
notice,  but  not  the  subsequent  rents. 
Ibid. 

80.  The  purchaser  of  a  debt  commenced  an 
action  at  law  to  recover  it  iu  the  name  of 
the  assignor.  The  debtor  pleaded  a  parol 
agreement  between  him  and  the  assignor 
by  way  of  setroff.  Thereupon  the  Plain- 
tiff at  law  filed  a  bill  to  obtain  equitable 
relief.  It  was  dismissed  with  costs.  Bolt 
V.  White.  vol.  81 ,  p.  520 

31.  A  legacy  may  be  set  off  against  a  debt 
of  the  legatee  to  the  testators,  though 
such  debt  is  barred  by  the  Statute  of  Li- 
mitations. Coaiee  v.  Coatee,  vol.  Z9,  p.  249 


SETTING  ASIDE  DEEDS. 
[5m  Catching  BAROAiir,  Dblat,  Fraud, 

MiSRBPRBSBNTATIOH,     MlSTARB,    Um- 
DUB  InPLVBNCB.] 

1.  As  to  the  necessity  of  a  reconveyance 
on  setting  aside  a  deed  in  equity.  Attor- 
ney- General  v.  Magdalen  College. 

vol  18,  p.  228 

2.  Form  of  decree  on  setting  aside  deeds 
partially,  viz.,  as  against  creditors  only. 
BoH  V.  Smith.  vol.  21,  p.  511 


SETTING  DOWN. 

[See  Short  Cause.] 

1.  The  twelve  days  for  setting  down  a  de- 
murrer under  the  34th  General  Order  of 
August,  1841,  are  not  qffice  days.  Charlton 
V.  Richmond.  voL  4,  p.  897 

2.  A  bill  of  revivor  and  supplement  was 
filed  to  bring  new  trustees  before  the 
Court.  It  was  supplemental  as  to  the 
trustees,  but  a  bill  ol^revivor  as  regarded 
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the  other  Defendanti^  Held,  that  it  was 
only  neceisary  to  set  do?m  the  bill  to  be 
heard  aa  againat  the  new  tnuteea.  Huttey 
V.  Dnett,  ToL  7,  p.  499 


SETTLED  ACCOUNT. 
[A«  Account,  Plea,  Rbleasb.] 

1.  An  account  between  an  aged  tenant  for 
life  and  the  remainderman  (who  wat 
also  executor),  which  was  settled  and 
signed  by  the  tenant  for  life  under  the 
advice  of  her  solicitor,  set  aside,  on  the 
ground  of  the  executor  not  having  fur* 
nished  full  information,  of  the  account 
being  founded  on  an  erroneous  opinion 
of  counsel  as  to  the  rights  of  the  parties, 
obtained  ex  parte  by  the  executor,  and  of 
the  account  being  complicated  in  its  form, 
and  though  professing  to  be  made  in  con- 
formity with  the  opinion,  yet  containing 
an  addition  of  a  purchase  and  sale  be- 
tween the  parties.  Pickering  v.  Picker- 
mg*  vol.  2,  p.  81 

2.  An  account  was  settled,  and  releases  ex- 
ecuted between  the  residuary  legatees  of 
a  partner  and  the  representatives  of  the 
surviving  partner.  Numerous  and  im- 
portant errors  in  the  account  having  been 

S roved,  the  release  was  set  aside,  but 
aving  regard  to  the  lapse  of  time,  and 
the  loss  of  books  and  documents,  the 
Court  declined  opening  the  accounts  al- 
together, but  gave  liberty  only  to  sur- 
charge and  falsify.    Millar  v.  Craig, 

vol.  6,  p.  488 
8.  A  hoabandry  lease  of  charity  lands  for 
200  years  at  a  fixed  rent,  cannot,  unless 
there  be  some  special  reason,  be  sup- 
ported in  equity. 

Such  a  lease  of  charity  lands  cannot  be 
supported  upon  any  custom  of  the  coun- 
try in  which  the  lands  are  situate.  The 
Attorney- General  v.  Pargeter. 

vol.  6,  p.  150 

4.  A.  B^  entitled  to  a  share  of  a  residue, 
made  a  settlement  of  the  balance  appear- 
ing upon  a  settlement  of  accounts  with 
the  executors  upon  himself,  and  after- 
wards on  C.  D.,  a  volunteer.  Held,  that 
C  D,  could  not  against  the  will  of  J.  B. 
open  the  settlement  of  accounts  with  the 
executors.    Parker  v.  Btoxam. 

vol.  20,  p.  298 

5.  Practice  under  the  Settled  Estates 
Leases  and  Sales  Act  Re  Brealey'e 
Settled  BeiaUe,  Tol.  24,  p.  220 

6.  Where  a  married  woman  is  the  peti- 
tioner, her  consent,  under  the  19  &  20 
Viet,  c.  120,  ss.  87,  88,  should  be  taken 
subsequent  to  the  petition  being  an- 
swered, but  before  any  further  proceed- 
ing, and  an  independent  solicitor  should 
take  her  consent.    Ibid. 

7.  Whether  the  Court  can  direct  leases  and 


sales  under  the  19  &  20  Viet,  c  120,  in  a 
cause  without  a  petition,  qumre.  Harvey 
y,  Clark,  vol.  28.  p.  7 

8.  The  effect  and  operation  of  the  Settled 
Estates  Act  (19  8e  20  Fiet,  c.  120)  ex- 
plained. Grey  v.  Jenkins,    vol.  26,  p.  88 1 

9.  The  expression  '*  persons  entitled,"  in 
the  Settled  Estates  Act,  means  persons 
beneficially  entitled,  and  all  persons  be- 
neficially entitled  must  concur.  Trus- 
tees can  only  consent  for  unborn  chil- 
dren, but  trustees  with  a  power  of  sale 
may  join  in  a  sale  which  will  bind  all 
persons  claiming  under  their  trust.   Ilnd, 

10.  Under  the  Settled  EsUtes  Act  (19  & 
20  net,  c.  120),  the  Court  will  not  au- 
thorize  the  sale  of  a  portion  of  the  estate, 
for  raising  money  to  make  the  necessary 
roads  on  building  land;  but  it  will  autho- 
rize leases  on  the  terms  of  the  lessees' 
making  such  roads.  In  re  Chamberes  In 
the  matter  rf  the  Settled  EetaUe  Act. 

vol.  28,  p.  688 

11.  Declaratory  decree  that  it  is  fit  and 
proper  that  an  application  should  be 
maae  to  parliament  to  extend  the  leasing 
powers  affecting  a  settled  estate.  SaoiU 
T.  Bruce,  vol.  29,  p.  857 

12.  In  taking  accounts  in  chambers  the 
Court  never  disturbs  a  settled  account 
between  the  parties.    Newen  v.  Wetten. 

vol.  81,  p.  815 
18.  Upon  a  petition  under  the  Settled  Es- 
tates Act,  an  infant,  remotelv  interested, 
had  been  born  after  the  advertisement 
had  been  made.  The  Court  permitted 
him  to  be  made  a  party  by  amendment, 
and  dispensed  with  further  advertise- 
ments.   Re  Morton* t  Settled  Estate. 

vol.  84,  p.  886 

14.  Order  made  under  the  Settled  Estates 
Act,  saving  the  rights  of  pecuniary  lega- 
tees interested  in  the  estate,  who  were 
numerous.   In  the  matter  qf  Parry* s  Will. 

vol.  84,  p.  462 

15.  Upon  the  dissolution  of  a  partnership, 
and  the  settlement  of  all  accounts  be- 
tween the  partners  A,  B.  (the  continuing 
partner)  took  some  of  the  debts  as  good 
debts.  One  turned  out  to  be  bad,  the 
securities  for  it  having  been  fraudulently 
abstracted  by  a  clerk.  Held,' that  A.  B, 
could  not  sustain  a  bill  to  rectify  or  set 
aside  the  settlement  of  accounts.  Laing 
V.  CasnpbelL  vol.  86,  p.  8 


SETTLEMENT. 
[See  Marriage  Settlbuent.] 

SEVERING  IN  DEFENCE. 

1.  Where  several  persons  are  made  De- 
fendanta  in  respect  of  a  joint  fiduciary 
character  only,  or  if  any  beneficial  inte- 
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rest  which  they  may  have  does  not  con- 
flict with  their  duty,  ther  ou^ht  not  to 
sever  in  their  defences,  otherwise  one  set 
of  costs  only  will  be  allowed  them.  Oaunt 
T.  Taylor.  vol.  2,  p.  846 

2.  The  same  solicitor  put  in  and  set  down 
for  hearing  two  pleas  for  want  of  parties 
for  two  several  Defendants,  and  they  were 
both  allowed :  the  Plaintiff  was  ordered 
to  pay  the  costs  of  one  only  of  such  pleas. 
Tarbuek  v.  Woodcock.  vol.  3,  p.  289 

8.  The  two  CO- heiresses  of  a  trustee,  who 
lived  at  a  distance  from  each  other,  were 
made  parties  to  a  suit  for  enforcing  the 
performance  of  marriage  articles.  They 
submitted  to  act  as  the  Court  might  di- 
rect, and  defended  separately.  Held, 
they  were  entitled  to  two  sets  of  costs. 
Aldridger.  Westhrook.  vol.4,  p.  212 

4.  Husband  and  wife,  entitled  in  the  wife's 
right  to  a  share  of  residue,  were  living 
apart,  and  they  defended  separately. 
Held,  entitled  to  only  one  set  of  costs. 
Gany  v.  Jfhiitingham.  vol.  5,  p.  268 

5.  A  party  entitled  to  a  share  of  the  rest- 
due  became  bankrupt.  Held,  that  he 
and  his  assignees  were  entitled  to  one 
set  of  costs  between  them.    Ibid. 

6.  Costs  refused  to  one  of  two  trustees  who 
had  declined  to  transfer  a  fund  to  the 
party  entitled,  and  had  severed  in  his  de- 
fence.   JUfH  V.  Thorp.  vol.  7$  p.  72 

7.  Difficulty  in  determining  whether  Co- 
Defendants  have  improperly  severed  in 
their  defences.    Ortedy  v.  Lavender. 

vol.  11,  p.  417 

8.  A  local  board  of  health  held  not  justified 
in  polluting  the  surface  water  which 
flowed  by  an  open  gutter  into  a  canal,  by 
diverting  it  into  a  sewer,  and  passing  the 
sewage  into  it.  The  Manehetter^  Shtffield, 
4«.  Railway  Company  v.  The  Worksop 
Board  qf  Health.  vol.  28,  p.  198 

9.  Where  a  canal  company  had  a  statutory 
power  to  supply  it  with  water  out  of  sucn 
**  brooks,  streams  and  watercourses  as 
should  be  found  within  a  certain  dis- 
tance.*' Held,  that  it  would  be  difficult 
to  hold  that  the  mere  surface  water  of  a 
road,  not  arising  from  any  spring  or  na- 
tural certain  supply,  could  fall  within  the 
act,  so  far  and  to  such  an  extent,  as  to 
exclude  a  local  board  of  health,  under 
the  Public  Health  Act,  fk'om  making  a 
system  of  drainage  essential  to  (he  dis- 
trict, which,  offending  against  the  rights 
of  no  one  in  any  other  particular,  merely 
allowed  to  flow  tlirough  gratings  into  the 
sewer  the  water  collected  on  a  public 
road  from  rain  and  from  the  overflowing 
of  the  surplus  of  the  neighbouring 
houses,  which  water  had  theretofore 
flowed  down  an  open  gutter  into  a  canal. 
Ibid. 

10.  The  Metropolitan  Board  of  Works  con- 
structed a  sewer  in  the  high  road,  and 
the   Leufiiham   district    board   made  a 


branch  sewer  running  into  it.  The  com- 
bined ^ect  of  the  two  was,  to  drsin  an 
ornamental  pond  and  rivulet  in  the  ad- 
joining lands  of  the  Plaintiff.  In  a  suit 
to  obtain  an  injunction,  Held,  first,  that 
neither  of  the  boards  were,  in  respect  to 
the  diversion  of  the  water,  to  be  treated 
as  clothed  with  the  rights  or  obligations 
of  adjoining  landowners.  Secondly,  that 
they  had  not  exceeded  their  statutory 
rights  so  as  to  be  liable  to  be  restrained 
by  ii^unction  ;  thirdly,  but  that  if  either 
of  these  boards  were  producing  this  in- 
jury to  the  Plaintiffs,  by  the  unskilful  or 
improper  construction  of  the  sewer,  this 
Court  would  interfere  to  prevent  it ;  and 
fourthly,  that  such  not  being  the  case,  the 
rights  of  the  Plaintiffs  were  limited  to  a 
claim  for  compensation  under  the  11  & 
12  Viet.  c.  112,  s.  50,  and  the  18  &  19 
net.  c.  120,  s.  86.  Stainton  v.  Woolrydi; 
Stainton  v.  The  Metropolitan  Board  of 
Works  and  the  Lewisham  District  Board  of 
Works.  vol.  28,  p.  225 

11.  Two  trustees,  who  severed  in  their  de- 
fences, were  allowed  one  set  of  costs  only. 
One  of  them,  by  his  answer,  imputed 
misconduct  to  the  other,  which  rendered 
it  necessary  for  him  to  sever,  and  he 
asked  for  the  whole  costs.  The  Court 
being  unable,  on  the  answers,  to  deter- 
mine the  question,  left  the  division  to  the 
Taxing  Master.    Course  v.  Humphrey. 

vol.  26,  p.  402 

12.  The  Court  does  not  compel  persons 
who  have  different  shares  in  an  estate  to 
appear  by  the  same  solicitor,  because  their 
interests,  as  regards  their  opposition  to 
the  claim  of  the  Plaintiff,  are  identical. 
Therefore,  the  bill  being  dismissed  with 
costs,  each  of  such  persons  gets  his  sepa- 
rate costs.  But  a  trustee  and  his  cestui 
que  trust  gets  but  one  set  of  costs  be- 
tween them ;  and  so  the  person  entitled 
to  a  share  and  all  his  incumbrancers 
have  but  one  set  of  costs,  which  is  pay- 
able  to  the  first  incumbrancer.  Benmant 
V.  Hood.    (No.  2.)  vol.  27,  p.  618 

18.  One  set  of  costs  bein^  allowed  to  trus- 
tees who  had  severed  m  their  defences, 
the  division  of  it  was  left  to  the  Taxing 
Master.    Attorney- Oeneml  v.  WyoUle. 

vol.  28,  p.  464 


SHARES. 

[See  Description  of  Gift,  Sraeb  (For- 
feiture),  SnARB  (Transfer),  Share- 
holder.] 

1 .  The  purchaser  of  **  scrip  certificates  "  in 
a  proposed  railway  company  which  had 
not  obtained  any  act  of  parliament. 
Held,  after  the  act  had  passed,  and  in  the 
absence  of  any  special  contract,  not 
bound  to  take  a  transfer  of  the  corre- 
sponding shares  from  his  vendor,  or  to 
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indemniry  htm  from  the  amount  of  calls 
nubiequently  made.    Jackson  v.  Cocker. 

voL  4,  p.  69 

2.  Held,  that  scrip  shares  were  not  inalien- 
able. Ex  parte  Bagget  Re  The  Northern 
Coal  Mining  Citrnpany,         vol.  1S»  p.  162 

3.  A  company  was  authorized  by  some  acts 
of  parliament  to  create  new  shares  **  hav- 
ing preference  in  payment  of  dividends," 
and  by  others  to  create  new  shares,  *'  and 
to  guarantee  dividends  or  interest"  not 

-  exceeding  a  stated  rate  per  annum.  The 
company  created  five  sorts  of  preferen- 
tial shares,  some  with  a  **  preferential 
dividend  out  of  working  profits,"  others 
with  "preferential  divicwnds,"  and  others 
with  a  "preferential  interest  or  divi- 
dend," but  giving  to  one  class  only  a 
right  to  their  arrears.  Held,  that  al]  the 
preference  shareholders  were  entitled  to 
have  the  deficiencies  of  their  dividends 
or  interest  in  one  year  made  up  in  the 
succeeding  years,  in  priority  to  any  pay- 
ment to  the  (M^inary  shareholders,  but 
without  interest.  Carry  v.  The  London" 
derry  and  EnnitkiUen  Railway  Company. 

vol.  29,  p.  263 

4.  The  remedy  for  recovering  the  deposit 
on  shares  is  by  action  at  law  and  not  by 
hill  in  equity.    Denion  v.  Maeneil. 

vol.  86,  p.  662 

SHARES  (FORFEITURE). 

1.  Directors  had  power,  on  nonpayment  of 
calls,  to  sue  for  them  or  forfeit  and  sell 
the  shares.  They  proposed  to  a  share- 
holder to  relieve  him  from  further  liabi- 
lity, on  his  consenting  to  an  absolute 
forfeiture.  He  assented,  but  the  direc- 
tors, having  afterwards  discovered  that 
he  was  in  good  circumstances,  refused  to 
complete.  The  Court  declined  to  com- 
pel the  directors  specifically  to  perform 
the  contract.  Harris  v.  North  Devon  Rail- 
way Company.  vol.  20,  p.  884 

SHARES  (TRANSFER). 
[See  Transfer.] 

1.  A  transfer  of  shares  in  a  banking  com- 
pany, though  invalid  at  law  for  want  of 
a  proper  consent  of  a  **  Board  of  Direc- 
tors" to  the  transfer,  yet  supported  in 
equity,  the  transfer  having  been  made  in 
"The  Share  Register  Book,"  three  di- 
rectors having  given  the  customary  cer- 
tificate of  the  transfer,  and  a  return 
having  been  made  to  the  Stamp  Office 
that  the  Plaintiff'  had  ceased  to  be  a  mem- 
ber.    Shortridge  v.  Boeanquet, 

vol.  16,  p.  84 

2.  In  October  a  banking  company  stopped 
payment.  The  Plaintiff'  had  in  July 
sold  his  shares;  the  purchaser  had  ob- 
tained certificates  from  three  directors  of 
ownership,  the  transfer  had  been  entered 
in  **  The  Share  Register  Book,**  and  the 


company  had  returned  to  the  Stamp 
Office  that  the  Plaintiff'  had  ceased  to  be 
a  member ;  but  no  formal  consent  of  a 
"  Board  of  Directors"  to  the  transfer 
had  been  obtained,  as  required  by  the 
company's  deed.  The  company  insti- 
gated a  creditor  to  sue  the  Plaintiff',  and 
to  enable  him  to  succeed,  they  retrans- 
ferred  the  shares  into  the  Plainttfi'*s 
name  in  their  books,  and  made  a  new  re- 
turn to  the  Sump  Office,  including  him 
as  a  shareholder.  The  creditor  recovered 
at  law.  Held,  nevertheless,  that  in  equity 
the  Plaintiff* was  no  longer  a  shareholder 
as  between  him  and  the  company ;  and 
secondly,  that  the  proceedings  of  the 
creditor  being  collusive,  he  ought  not  in 
equity  to  be  allowed  to  enforce  his  Judg- 
ment.    Shortridge  v.  Boeanguet. 

vol.  16,  p.  84 

8.  Shareholders  wishing  to  retire  trans- 
ferred their  shares  to  directors,  who  re- 
ceived a  large  sum  of  money  therewith. 
Held,  that,  the  essence  of  the  transaction 
being,  that  a  benefit  should  be  obtained 
by  a  director  (who  was  a  trustee  for  the 
company)  and  his  family,  and  it  being 
manifest  that  the  transaction  itself  could 
not  have  taken  place  without  the  direc- 
tor's sanction,  it  could  not  stand;  and 
the  retiring  shareholders,  on  the  com- 
pany being  wound  up,  were  placed  on 
the  list  of  contributories.  In  re  Cameron's 
Coalhrookf  6fc.  Railway  Company ;  Ex 
parU  Bennett.  vol.  18,  p.  889 

4.  By  the  rules  of  a  company,  no  transfer 
of  shares  was  to  be  made  until  all  arrears 
of  calls  had  been  paid.  The  manager  of 
the  company  transferred  to  a  mortgagee 
his  own  shares,  on  which  an  arrear  of 
calls  was  due,  without  paying  them. 
The  committee  of  management  of  the 
company  having  afterwards  recognized 
the  mortgagee  as  a  shareholder:  Held, 
that  they  could  not  claim  from  him  the 
arrears  due  at  the  time  of  the  transfer. 
Wationy.  Ealet.  vol.  23,  p  29  i 

6.  A  joint  stock  company,  whose  shares  are 
represented  to  be  transferred  by  delivery, 
is  not  necessarily  illegal  at  common  law. 
Re  The  Mexican  and  £uth  American  Com  - 
pony.  vol.  27,  p.  474 

6.  It  was  provided  by  the  deed  of  settlement 
of  a  joint  stock  company,  "  that  no  share- 
holder  should  be  at  liberty  to  transfer  his 
shares,  except  in  such  manner  as  a  board 
of  directors  should  approve."  A  share* 
holder  contracted  to  sell  his  shares ;  Held, 
that  he  was  bound  specifically  to  per- 
form the  contract  by  the  execution  of  a 
transfer,  though  the  directors  refused  to 
allow  it.  Poole  v.  Middleton,  vol.  29,  p.  646 

7.  A  shareholder  executed  a  transfer  of  his 
shares,  which  he  took,  together  with  his 
certificate  of  shares,  to  the  company's 
office  for  registration.  He  left  the  transfer, 
butrefttsed  to  leave  the  certificate  for  the 
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inspection  of  the  directon.  Held,  that  the 
Court  would  not,  on  motion  under  the  26 
&  26  Vict.  c.  89,  8.  36,  compel  the  com- 
pany to  register  the  transfer,  and  the 
Court  refused  a  motion  for  that  object 
with  costs.  JU  The  East  Wheat  Martha 
Mining  Company.  vol.  88,  p.  119 

8.  By  the  deed  of  settlement  of  a  company, 
shares  might  be  transferred  to  any  person 
approved  by  the  court  of  directors ;  but 
it  provided  that  no  person  should  be  en- 
titled  to  become  a  transferee  unless  and 
until  he  should  be  approved  of  by  the 
court.  Held,  that  the  power  of  rejection 
must  be  exercised  reasonably,  and  that  a 
refusal  to  make  any  transfer  would  not  be 
a  reasonable  exercise  of  it.  Robimon  and 
The  Allianee  Bank  ▼.  The  Chartered  Bank 
qf  India,  8fc,  vol.  ^b^  p.  79 

9.  A  general  demurrer  to  a  bill  filed  by  a 
shareholder  against  directors,  who  had 
a  discretionary  power  of  objecting  to  a 
transferee,  to  compel  them  to  approve 
of  a  transfer  to  some  proper  person,  over- 
ruled ;  the  bill  alleging,  in  substance,  that 
they  had  refused  to  make  any  transfer  at 
all.    Ibid. 

10.  Distinction  between  a  transfer  of  shares 
which  is  fraudulent  and  void  as  against 
the  transferee,  and  one  which  is  so  as  re- 
gards  the  company.  Re  Haford  Lead 
Mining  Company.  Tol.  86,  p.  891 


SHAREHOLDER. 
[See  CoMPAMT,  Rbgistbr.] 

1.  A  person  at  his  death  was  member  of  a 
banking  company  established  under  the 
7  Oeo.  4,  c.  46,  and  subject  to  its  liabili- 
ties. After  the  expiration  of  three  years 
a  suit  was  instituted  for  the  administra- 
tion of  bis  estate,  and  the  common  decree 
was  made  for  taking  an  account  of  his 
debts.  Persons  who  were  creditors  of 
the  banking  company  at  the  testator's 
death  claimed  before  the  Master.  Held, 
that  their  claims  did  not  come  within  the 
scope  of  the  decree ;  secondly,  that  their 
claims  were  barred  by  the  lapse  of  three 
years.  Barker  v.  Buttrete,    vol.  7,  p.  184 

2.  By  a  deed  of  settlement  of  a  public  com- 
pany, it  was  provided,  that  the  company 
was  to  continue  forty  years : — **  that  the 
shares  of  deceased  proprietors  should  be- 
long to  their  personal  representatives," 
but  that  executors  should  never  be 
deemed  proprietors  until  they  should  be 
duly  admitted  proprietors,  on  the  ap- 
proval by  the  directors,  and  had  executed 
the  deed,  8ec.,  **and  then,  but  not  be* 
fore,"  they  were  to  become  proprietors, 
and  entitled  to  receive  the  dividends. 
Held,  that  upon  the  death  of  a  proprie- 
tor, his  estate  continued  liablci  until  a 


new  personal  liability  had  been  created 
pursuant  to  the  deed.  Tn  re  The  Northern 
Coal  Mining  Company  (  Bltdcelep'e  ease). 

vol.  18,  p.  188 

8.  A  bill  by  a  railway  company,  to  compel 
a  mortgagee  of  shares  not  standing  in  his 
name  to  pay  the  calls,  cannot  be  sus- 
tained. The  Newry,  Sfc.  Railway  Com- 
pany V.  Moee,  vol.  14,  p.  64 

4.  J.  advanced  money  to  B.  on  the  secu- 
rity of  railway  shares.  They  were  trmns- 
ferred  into  the  name  of  C,  to  secure  A., 
and  subject  thereto  for  B,  C.  died  insol- 
vent. Held,  that  J.  was  not  liable,  at  the 
suit  of  the  company,  for  the  arrears  of 
calls  on  the  shares.    Ibid. 

6.  Projectors  of  a  railway  retained  4,000 
shares  for  themselves,  but  did  not  state 
the  fact  in  their  prospectus.  Held,  not 
to  be  a  ground  for  annulling  a  contract  to 
take  shares  in  the  concern.  Pnlrford  v. 
Riehardi.  vol.  17,  p.  87 

6.  Upon  the  formation  of  a  company,  the 
directors,  and  the  persons  who  take 
shares,  are  contracting  parties,  and  the 
prospectus  issued  by  the  directors  is  the 
representation  **  dan$  locum  contractmi," 
If  this  be  false,  and  cannot  be  made  good 
by  the  persons  making  them,  the  con- 
tract may  be  avoided.  It  has,  however, 
to  be  considered,  whether  it  is  reasonable 
to  believe,  that  if  the  real  truth  had  been 
stated,  the  shares  would  not  have  been 
taken.    Ibid, 

(Jennings  v.  Broughlon.  vol.  17,  p.  284) 

7.  In  suits  to  set  aside  contracts  on  the 
ground  of  misrepresentation,  the  burden 
lies  on  the  Plaintiff  of  proving  that  the 
representations  were  false,  and  that  he 
acted  on  the  faith  of  them.    Ibid. 

8.  Upon  a  bill  by  a  shareholder  against  the 
projectors  and  lessees  of  a  mining  com- 
pany to  rescind  the  contract  and  return 
the  shares,  on  the  ground  of  misrepre- 
sentation in  the  prospectus.  Held,  upon 
the  evidence,  that  although  it  stated,  in 
glowing  and  exaggerated  colours,  what 
was  really  in  the  mine,  yet  these  were 
not  such  misrepresentations  as  to  avoid 
the  contract  Held  also,  that  the  same 
sources  of  information  were  .open  to  the 
Plaintiff  and  Defendant,  and  that  they 
availed  themselves  of  them,  and  the  bill 
was  dismissed  with  costs.    Ibid. 

9.  An  execution  against  a  company  having 
proved  ineffectual,  the  Court  allowed  the 
creditor  to  issue  execution  against  some 
of  its  members  to  the  extent  of  their 
shares  not  paid  up,  notwithstanding  the 
company  was  about  to  be  wound  up.  Re 
Phillips;  Ex  parte  Warkworth  Dock  Com- 
pany, vol.  1 8 ,  p.  629 

10.  A  judgment  creditor  of  a  banking  com- 
pany may  prove  his  debt  in  this  Court 
against  the  assets  of  a  deceased  share- 
holder, without  first  obtaining  the  leave 
of  a  court  of  law  to  issue  execution 
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against  the  testator's  assets  under  the  7 
&  8  Tie/,  c.  118,  s.  18.  Re  WalUm't  £«• 
to<€.  vol.  23,  p.  480 

11.  Where  a  creditor  obtained  a  judgrment 
against  a  company,  and  then  proceeded 
to  enforce  it  against  the  shareholders, 
the  Court  considered  that  he  was  bound 
to  give  credit  to  one  shareholder  whom 
he  sued,  for  moneys  previously  received 
from  others,  but  the  Court  would  not 
disturb  the  appropriation  of  part  of  the 
moneys  the  creditor  had  received  in  pay- 
ment of  his  costs  of  his  ineffectual  pro- 
ceedings against  other  shareholders. 
Or9en  v.  NUom,  vol.  28,  p.  680 

12.  Form  of  removing  the  name  from  the 
register  of  shareholders  under  tiie  Com- 
panies Act,  1862.  Rt  The  Iron  Ship  BuUd- 
img  Company.  vol.  84,  p.  897 

18.  Though  the  articles  of  association  of  a 
company  materially  extend  the  objects 
of  the  company  beyond  those  stated  in 
the  prospectus,  still,  if  the  prospectus  re- 
fers to  the  articles,  a  person  taking  shares 
upon  the  faith  of  the  prospectus  is  bound 
by  the  articles,  unless  they  are  wholly  in- 
compatible with  the  prospectus.  Re  The 
Hop  and  Matt  Exchange  and  Warthouee 
Cempany  (Limited);  Briggs*s  caee. 

vol.  Z5,  p.  273 

14.  Every  subscriber  in  a  public  company 
is  bound  to  know  the  articles  of  associa- 
tion, and  cannot  complain  of  anything 
disclosed  in  them,  which,  if  he  does  not 
know,  he  might  and  ought  to  know.  In 
re  The  Anglo-Greek  Steam  Naoigationt  ^c 
Tradihg  Company  {Limited). 

vol.  88,  p.  897 

15.  Where  an  action  is  brought  for  calls, 
and  in  which  the  question  whether  the 
Defendant  is  or  not  a  shareholder  will  be 
determined,  this  Court,  on  an  application 
by  such  Defendant  to  correct  the  regis- 
ter, by  omittmg  his  name,  will  postpone 
its  decinon  until  the  result  of  the  action 
is  known.  The  Alexandra  Hall  Company ; 
Roehuek*e  ease,  vd.  88,  p.  467 

16.  Prospectuses  of  a  company  are  always 
cdoured,  but  if  a  material  fact  is  stated  in 
them  which  is  untrue,  and  upon  the  faith 
of  which  a  person  takes  shares,  he  is  en- 
titled, as  against  the  ceimpany,  to  require 
allotment  of  those  shares  to  be  cancelled 
and  his  deposit  repaid.  Denton  v.  Mae- 
neiL  vol.  85,  p.  652 

SHERIFF. 

[See  Imterpleadeb,  Process.] 

1.  A  sheriff  seized  the  goods  of  a  tenant  of 
lands  over  which  a  receiver  had  been  ap- 
pointed. He  retained  half  a  year's  rent 
and  paid  over  the  balance  to  the  judg- 
ment creditor.  The  receiver  claimed 
the  rent,  and  the  Plaintiff  brought  an 
action  against  the  sheriff,  who  applied  to 
the  Court  for  protection  as  between  these 


adverse  claims.  The  Court  declined  to 
interfere.     Try  v.  Try.      vol.  13,  p.  4V.2 

2.  The  present  liability,  in  equity,  of  the 
sheriff  for  an  escape  is  the  loss  actually 
sustained,  and  this  Court  will  ascertain 
the  amount  of  damages.  Moore  v.  Moore  ; 
In  re  Mozley*  vol.  25,  p.  8 

8.  The  principle  on  which  the  amount  is 
to  be  ascertained  is,  by  charging  the 
sheriff  with  the  whole  debt,  and  throw- 
ing on  him  the  onnt  of  proving  that  less 
would  have  been  recovered  if  the  pri- 
soner had  remained  in  custody  or  given 
baiL    Ibid. 

4.  A  person  was  taken  upon  an  attachment 
for  nonpayment  of  money.  The  she- 
riff, without  taking  bail,  allowed  him  to 
go  at  large,  on  his  promise  to  surrender. 
The  sheriff^s  officer, having  called  on  him 
to  surrender,  he  shot  himself  before  a  re- 
capture, but  the  oflBcer  retained  his  body. 
Held,  that  the  sheriff  was  liable  as  for 
his  escape.    Ibid» 

SHIP. 

[See  Lien,  Notice.] 

1.  Where  the  members  of  a  trading  partner- 
ship are  interested  in  a  ship,  the  names 
of  all  the  partners  should  appear  on  the 
ship's  register :  and  a  ship  belonging  to 
a  partnership  having  been  registered  as 
belonging  to  two  partners  carrying  on 
trade  under  a  particular  firm,  it  was  held, 
that  a  third  partner  who  formed  one  of 
the  firm,  but  whose  name  was  not  on  the 
register,  had  no  interest  in  the  ship. 
Stater  v.  WiUU.  vol.  1,  p.  354 

2.  The  master  of  a  ship  is  bound  to  employ 
his  whole  time  and  attention  in  the  ser- 
vice of  his  employer,  and  eemhte^  that  a 
custom  allowing  such  master  to  trade  on 
his  private  account  during  the  voyage 
cannot  be  maintained.  Gardner  v. 
M*Cuteheon,  vol.  4,  p.  534 

8.  The  master  and  part  owner  of  a  ship 
purchased  goods  during  the  voyage, 
which  his  answer  stated  were  purchased 
out  of  private  property  and  the  profits  of 
private  trade  during  the  voyage,  but  the 
Court  considering  there  were  strong 
grounds  for  thinking  that  the  goods  were 
purchased  with  partnership  property,  or 
with  money  for  which  the  Defendant  was 
accountable  to  the  partnership,  and  that 
they  belonged  to  the  partnership,  re- 
strained him  from  receiving  the  goods. 
Ibid, 

4.  Bill  of  sale  of  a  whaler,  then  absent  on 
a  fishing  adventure,  together  with  all 
masts  &c.,  boats,  oars,  and  appurtenances. 
Held,  not  to  pass  the  cargo  of  oil,  &c. 
acquired  during  the  adventure.  Langton 
V.  Horton.  vol*  5i  P-  9 

6.  Bill  of  sale  of  a  ship,  though  absolute  in 
its  termSi  may,  notwithstanding  the  ship 
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regUtxy  acta,  be,  in  equity,  held  a  mort- 
gage, if  such  apoears  to  have  been  the 
real  intention  of  the  parties.  Langton  v. 
HortoH.  vol.  5f  p.  9 

6.  A  mortgagee  oat  of  ponenion  of  a 
whaler,  is  not  entitled  as  against  the 
mortgagor  or  his  assignee  of  the  car^o, 
to  an  diowance  for  the  use  of  the  ship. 
Ibid. 

7*  Circumstances  under  which  a  third  party 
may  deal  with  a  correspondent  abroad 
with  respect  to  a  cargo,  without  inquiring 
as  to  the  rights  and  relations  existing  be- 
tween the  charterer  and  his  correspond- 
ent. Zulueta  V.  Tyrit,  vol.  15,  p.  677 

8.  The  owner  of  seven-eighths  of  a  ship 
mortgaged  it.  The  owners  afterwards 
sent  It  to  obtain  a  cargo  of  guano,  and, 
on  its  return,  the  mortgagee,  for  the  first 
time,  took  possession,  and  he  claimed 
seven>eighths  of  the  gross  produce  of  the 
carga  Held,  that  the  expenses  of  outfit 
and  of  the  voyage  had  priority  over  his 
claim ;  and  secondly,  that  in  the  absence 
of  any  special  agreement,  he  had  no  right, 
as  mortgagee  of  the  ship,  to  any  part  of 
the  cargo.    Alexander  v.  A'miiM. 

vol.  18,  p.  80 

9.  Between  the  dates  of  the  bill  of  sale  of 
shares  of  a  ship  and  the  entry  of  the 
transfer  on  the  register,  the  purchaser 
had  notice  that  the  vendor,  though  the 
shares  were  registered  in  his  name,  was 
a  trustee.  The  case  presenting  a  prim& 
facie  appearance  of  fraud,  the  Court 
granted  an  interim  injunction  to  restrain 
the  purchaser  from  dealing  with  the  shares 
or  indorsing  the  transfer  on  the  certificate 
of  registry,  so  as  to  insure  the  effective 
determination  of  questions  at  the  hearing. 
Armstrong  v.  Armstrong.    (No.  1.) 

vol.21,  p.  71 

10.  The  policy  of  the  Ship  Regisdy  Act, 
in  disregarding  interests  not  appearing 
on  the  register,  is  inapplicable  both  to 
the  money  arising  from  tne  sale  of  a  ship 
and  to  the  produce  of  the  freight.     Ibid. 

11.  Where  a  party  who  appears  on  the 
renter  to  be  the  absolute  owner  of  a 
ship,  enters  into  an  agreement  for  valu- 
able consideration,  admitting  he  ia  a 
trustee,  and  engaging  to  sell  Uie  ship 
and  hand  over  the  produce  to  the  true 
owner,  the  Court,  notwithstanding  the 
Ship  Registry  Act,  will  enforce  the  agree- 
ment.    Ibid. 

12.  Shares  in  »  ship  purchased  with  A.*b 
money  were  registered  in  B.'s  name. 
After  A,y  death,  B,  entered  into  an  agree- 
ment with  his  representatives,  admitting 
their  right  and  for  valuable  consideration 
agreeing  to  sell  the  shares  at  the  end  of 
twelve  months,  and  to  account  to  the 
representatives  for  the  proceeds.  B.  ac- 
cordingly sold  to  C.  Held,  that  though 
the  Ship  Registiy  Act  prevented  the  re- 
presentatives  enforcing  jmy  right  against 


the  ship  itself,  still  that  they  were  entitled 
to  recover  the  purchase-money  in  the 
hands  of  C  Armstrong  v.  Armstrong. 
(No.  1.)  vol.  21,  p.  71 

18.  The  right  to  freight  is  incidental  to  the 
ownership  of  the  vessel  which  earns  it, 
and  therefore  a  transfer  of  a  share  in  a 
ship  passes  the  corresponding  share  in 
the  freight,  under  an  existing  charter- 
party,  without  the  mention  of  the  word 
^*  freight."    Lindsay  v.  Cibbs. 

vol.  22,  p.  522 

14.  In  equity  an  assignment  of  freight  to 
be  earned  is  valid.    Ibid. 

15.  A  ship  was  chartered  by  her  owner. 
Afterwards,  in  June,  1854,  he  sold  twenty- 
four  shares  of  the  ship  to  A.,  and  the 
remaining  forty  shares  to  B.,  and  in 
December  he  assigned  the  freight  to  C 
A,  registered  before,  and  B,  after  C's 
assignment ;  but  C.  gave  the  first  notice 
to  £e  charterers.  Held,  that  C's  right 
to  the  freight  had  priority  over  B.,  but 
not  over  A.    Ibid. 

16.  One  who  is  interested  in  the  freight 
alone,  severed  from  the  ship,  held  liable 
to  contribute  his  proportion  of  the  ex- 
penses incurred  by  the  ship  in  earning 
the  freight.    Ibid. 

17*  A.  B.,  having  insured  his  ship,  after- 
wards transferred  it,  but  without  the 
policy,  to  C.  D.  The  transfer  on  the 
register,  though  absolute  in  form,  was,  in 
fact,  by  way  of  mortgage.  The  ship 
having  foundered,  held,  that  A.  B.,  being 
liable  for  the  mortgage  debt,  had  a  suffi- 
cient interest  in  the  ship  to  entitle  him 
to  recover  the  whole  loss.  Held  also, 
that  the  policy  of  the  Navigation  Laws 
(17  &  18  Fict.  c.  104)  did  not  apply  to 
such  a  case.    Hutchinsom  v.  Wright. 

vol.  25,  p.  444 

18.  One  of  the  rules  of  a  mutual  marine 
assurance  society  provided,  that  **no 
vessel  which  is  mortgaged  shall  be  in- 
sured, unless  the  mortgagee  give  a  written 
guarantee,  to  the  sati^action  of  the  com- 
mittee, for  payment  of  all  demands  on 
the  said  vessel"  Held,  that  this  applied 
only  to  a  ship  mortgaged  at  the  time  of 
effecting  the  insurance,  and  that  it  did 
not  render  a  guarantee  necessary  when  a 
ship  was  mortgaged  after  being  insured. 
Ibid. 

19.  A.  and  B.  were  co-owners  of  a  ship, 
which  had  been  chartered  for  a  voyage. 
A.  assigned  his  share  of  the  freight  to  C, 
who  gave  no  notice  of  it  to  B.,  and  both 
the  ship  and  freight  were  afterwards  in- 
sured b^  the  ship  broker,  according  to 
the  ordinary  course  of  dealing  between 
A.  and  B.  Held,  that  C.  must  bear  his 
share  of  the  wages  of  the  crew,  and  the 
expenses  of  the  insurance  of  the  ship  and 
freight    Lindsay  v.  Cibbs.    (No.  2.) 

▼oL  26,  p.  51 

20.  A  shipowner,  in  his  written  instmc- 
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tiont  to  tbe  CRptain,  directed  him,  in 
case  of  emergency,  to  apply  to  certain 
firms  abroad,  "  who  would  eive  him  any 
assistance  required."  Held,  that  this 
did  not  authorize  the  captain  to  do  any- 
thing not  included  in  his  general  power 
and  authority  as  captain.  Lyall  v. 
Bickt.  vol.  27,  p.  616 

21.  To  authorize  a  captain  to  hypothecate 
the  ship  or  freight  for  repairs,  ue  neces- 
sity for  such  hypothecation  must  exist; 
if,  therefore,  the  agent  of  the  shipowner 
in  a  foreign  port  has  sufficient  funds  in 
his  hands  for  the  repairs,  the  captain 
cannot  hypothecate.     lUd. 

22.  Where  a  person,  having  no  title  to  a 
ship,  procures  it  to  be  registered  in  his 
name,  this  Court  will  compel  him  to  re- 
transfer  it  to  the  rightful  owner  and 
account  for  the  earnings,  even  though 
there  has  been  no  fraud,  and  notwith- 
standing **The  Merchant  Shipping  Act, 
1854."    Hoidtmgtt  v.  Lamport, 

vol  29,  p.  129 
2S.  Under  *<  The  Merchant  Shipping 
Amendment  Act,  1862"  (25  &  26  yiet. 
c.  63,  s.  54),  the  liability  of  the  owners 
of  a  ship  wrongfully  occasioning  loss  of 
life  to  the  "crew"  of  another  ship  is 
limited  to  15/.  and  not  82.  per  ton. 
Glaholm  v.  Barker.  voL  84,  p.  805 

24.  This  Court  cannot  decree  the  specific 
performance  of  a  charter-party,  but  it 
can  restrain  the  parties  for  employing 
the  ship  in  a  maimer  inconsistent  with 
the  rights  under  a  charter-party.  Le 
Bianeh  v.  Granger,  voL  85,  p.  187 

25.  Whether,  when  the  ship  and  owner  are 
both  in  this  countrv,  the  captain  can, 
without  the   special    authority    of   the. 
owner,  charter  the  ship,  qiutre. 


SHORT  CAUSE. 

1.  It  is  contrary  to  the  practice  to  advance  a 
foreclosure  suit  to  be  heard  as  a  short 
cause,  unless  with  the  consent  of  the 
Defendant.    Lewin  v.  Moline, 

vol.  1,  p.  99 

2.  An  application  to  the  Master  of  the 
Rolls,  on  the  certificate  of  Plaintiff's 
counsel,  to  advance  a  cause  as  a  short 
cause,  was  refused  on  the  Defendant's 
counsel  stating  that  it  was  not  a  short 
cause,  and  the  costs  of  the  motion  were 
reserved.  The  cause  afterwards  came 
on  in  its  regular  course,  when  the  Court, 
being  of  opinion  that  the  cause  was  a 
proper  one  to  be  heard  as  a  short  cause, 
gave  to  the  Plaintiff  the  costs  of  the 
motion.    Aldworth  v.  RoHiuan. 

vol.  2,  p.  287 


SHORTHAND  WRITER. 
[Sn  Taxation.] 


SIMPLE  CONTRACT  DEBT. 

[See  Spbcialtt  Debt.] 

SOLICITOR. 

[See  Authority  to  Sub,  Irreoularitt, 
Partnership,  Privilege  from  Ar- 
rest, Production  of  Documents, 
Release,  Retainer,  Solicitor  (Dis- 
charge), Solicitor's  Lien,  Taxa- 
tion, Trustee  profiting  by  Trust, 
Trustee  purchasing.] 

1.  Liability  of  a  solicitor  in  a  proceeding 
in  which  funds  are  lost  by  his  neglect. 
Wiggins  v.  Lord.  vol.  4,  p.  30 

2.  If  a  solicitor,  knowing  that  the  money 
in  Court  belongs  to  one  person,  presents 
a  petition  and  obtains  payment  to  ano- 
ther, he  is  personally  respoonble.  The 
principle  applies  if  he  has  merely  a 
knowledge  of  circumstances  which,  if 
duly  considered,  would  lead  to  a  know- 
ledge of  the  fact.     Ezart  v.  Lieier. 

vol.  5,  p.  585 
8.  A  petition  was  presented  in  the  names 
of  ^.  and  6.,  but  without  the  authority  of 
A.  Held,  that  having  regard  to  the 
rights  of  the  respondents,  the  petition 
could  not  be  ordered  to  be  taken  off  the 
file  on  the  application  of  A.  Tar  buck  v. 
Tarbuek.  voL  6,  p.  134 

4b  A  bill  being  filed  without  the  written 
authority  of  one  of  several  Co  Plaintiffs, 
and  the  evidence  being  unsatisfactory  as 
to  the  retainer,  his  name  was  struck  out 
as  Co- Plaintiff  with  costs  to  be  paid  by 
the  solicitor.     Pinner  v.  Knighie. 

vol.  6,  p.  174 

5.  Where  a  solicitor  files  a  bill  without  a 
written  authority,  the  onus  of  proof  is  cast 
on  him.  If  there  be  any  doubt  on  the 
matter,  the  Court  will  hold  him  liable. 
Ibid, 

6.  A  bill  filed  without  the  authority  of  the 
Plaintiff,  was  dismissed  with  costs,  and 
the  Plaintiff  was  taken  under  an  attach- 
ment for  nonpayment  of  costs.  The 
Court,  on  motion,  ordered  the  solicitor  to 
indemnify  ^.,  but  refused  to  release  J, 
as  against  the  claim  of  the  Defendants. 
Held  also,  that  A.  was  not,  on  such  an 
application,  to  be  deprived  of  his  risht 
against  the  solicitor  to  damages  for  his 
imprisonment     Hood  v.  Phillipt, 

vol.  6,  p.  176 

7.  The  name  of  a  person  who  had  been 
made  the  next  friend  of  an  infant  Plaintiff 
widiouthis  authority,  ordered  to  be  struck 
out,  but  liberty  was  given  to  the  Co- 
Plaintiffs  to  amend  by  naming  a  new 
next  friend.     Ward  v.  Ward, 

vol.  6,  p.  251 

8.  As  to  the  liability  of  the  next  friend  in 
such  a  case  as  regards  the  Defendant. 
Ibid, 
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9.  Solicitor  struck  off  the  rolls  for  fraudu- 
lently abusing  the  confidence  of  his  client. 
In  re  Martin^  vol.  6,  p.  887 

10.  The  Court  has  no  authority,  upon  a 
petition  bv  a  client  against  his  solicitor, 
to  give  relief  founded  on  a  special  agree- 
ment.   Alexander  v.  Anderdon, 

vol.  6,  p.  405 

11.  A  suit  was  prosecuted  through  a  soli- 
citor, and,  as  the  Plaintiffs  alleged,  with- 
out their  authority.  The  Defendant  gave 
notice  of  motion  to  dismiss  the  bill  for 
want  of  prosecution,  which  being  served 
on  the  solicitor,  he  requested  the  Plain- 
tiffs to  name  a  new  solicitor,  which  they 
refused  to  do.  The  solicitor  then  moved 
that  he  might  be  dismissed  as  solicitor. 
Held,  that  no  such  order  could  be  made, 
but  personal  service  on  the  Plaintiffs  of 
the  notice  of  motion  to  dismiss  was  or- 
dered. The  Plaintiffs  took  no  step  to 
relieve  themselves  from  their  liability. 
Held,  that  the  Defendant  was  entitled  to 
have  the  bill  dismissed,  with  costs  to  be 
paid  by  the  Plaintiffs,  leaving  them  to 
obtain,  as  against  the  solicitor,  any  re- 
medy they  might  have.  Tarhuek  v.  Wood" 
cook.  vol.  6,  p.  581 

12.  Observations  on  the  imperfect  mode,  in 
practice,  in  which  solicitors  are  remune- 
rated for  their  services.  Lueat  v.  Pea- 
coek,  vol.  8,  p.  1 

18.  By  the  practice  of  the  Court,  solicitors 
are  often  not  paid  at  all,  or  very  ill  paid, 
for  very  important  services,  and  there- 
fore they  ought  not  to  be  deprived  of  any 
lawful  fees  which  the  practice  warrants, 
upon  the  notion  that  the  business  charged 
may  have  been  of  no  practical  benefit. 
Thus,  where  a  solicitor  acta  for  a  Plain- 
tiff', and  for  some  Defendants,  he  is  en- 
titled to  charge  such  Defendants  for  the 
Plaintiff*s  warrants  served  on  his  clients 
the  Defendants,  and  for  attendance  there- 
on, and  for  separate  copies  of  the  pro- 
ceedings.   Ibid, 

14.  An  agreement  by  a  solicitor  to  take  a 
pross  sum  from  his  client  in  lieu  of  costs 
IS  not  void,  though  regarded  by  the  Court 
with  jealousy,     in  re  Wkiteombe, 

vol.  8,  p.  140 

15.  A  solicitor  took  an  insufficient  security 
for  his  client,  and  the  nature  of  the  trans- 
action was  such,  as  in  the  opinion  of  the 
Court  to  create  a  case  of  combined 
agency  and  trust.  He  was  held  (under 
the  circumstances)  personally  responsible 
for  the  deficiency,  and  for  the  costs  of 
suit.     Craig  v.  fVatton, 

vol.  8,  p.  427 

16.  A  solicitor  acted  for  both  parties  in  the 
matter  of  a  voluntary  settlement,  which 
was  set  aside  for  undue  influence.  He 
was  made  a  Defendant  to  the  suit  for  that 
purpose.  The  Court,  although  exone- 
rating him  from  culpability  in  the  matter, 
made  him  bear  his  own  costs,  because  he 


had  not  acted  with  proper  prudence  In 
the  matter.     Honey  v.  Mwnt, 

vol.  8,  p.  489 

17.  A  solicitor  employed  in  the  sale  of  an 
estate  knew  that  the  title-deeds  were  in 
the  possession  of  an  adverse  party ;  he 
however  proceeded  to  prepare  and  ob- 
tained the  execution  of  the  conveyance 
and  memorial.  The  sale  went  off",  in 
consequence  of  the  absence  of  the  title- 
deeds.  He  was  disallowed  the  costs  of 
the  proceeding,  and  the  deed  being  a 
cloua  oti  the  title,  he  was  also  ordered  to 
deliver  it  without  being  paid  the  costs 
thereof     Pottt  v.  Duiion.    voL  8,  p.  498 

18.  Duty  of  solicitors  to  check  tiseless  litiga- 
tion.    Ottley  V.  Qilby.         vol.  8,  p.  602 

19.  A  solicitor  acting  for  a  third  mortgagee, 
negotiated  for  a  transfer  of  the  first  mort- 
gage, and  had  proceeded  so  fiir  as  to  send 
the  drafts.  He  took  a  journey  into  the 
countiT  to  complete  the  matter,  which 
proved  fruitless,  and  having  previously 
received  an  intimation  that  the  second 
mortgagee  had  already  obtained  a  transfer 
of  t^  first  mortgage,  the  costs  of  the 
journey  were,  on  taxation,  disallowed, 
on  the  ground  that,  after  that  intimation, 
he  ought  to  have  obtained  his  client's 
sanction  before  incurring  the  expense. 
In  re  Price,  vol.  9,  p.  2S4 

20.  In  drawing  up  a  decree,  the  word  "  in- 
quiry" was  erroneously  inserted  for  the 
word  "sale."  It  became  necessary  for 
the  Defendant  to  make  an  application  to 
correct  the  error.  Held,  that  the  soli- 
citor of  the  Defendant  must  bear  the 
costs.    In  re  BoUon,  vol.  9,  p.  272 

21.  A  solicitor,  on  payment  of  his  costs, 
undertook  to  deliver  his  bill,  but  he  ne- 
glected. On  a  petition  presented  more 
than  twelve  months  after,  the  Court,  un- 
der its  general  jurisdiction,  ordered  the 
delivery  with  costs.    In  re  Foljamhe, 

vol.  9,  p.  402 

22.  An  account  settled,  and  a  security  taken 
by  a  solicitor  from  his  client,  though  to 
be  viewed  with  jealousy,  is  not  to  be 
treated  as  a  nullity.    Jonet  v.  RoherU, 

vol.9,  p.  419 

23.  A  solicitor  taking  a  proceeding  in  a 
suit  in  the  name  of  a  person,  without  his 
authority,  is  personally  liable  to  pa^  the 
costs,  charges  and  expenses  occasioned 
to  the  other  parties  thereby,  and  such  a 

Sroceeding  having  taken  place  in  the 
(aster's  office,  the  Court,  on  the  peti- 
tion of  the  parties  injured,  ordered  the 
costs,  &c.  to  be  taxed  and  paid  by  the 
solicitor.     Malint  v.  Greenway. 

vol.  10,  p.  564 

24.  An  order  of  course  requiring  a  solicitor 
to  deliver  his  bill  of  costs  within  fourteen 
days,  not  being  obeyed,  the  next  order 
is,  that  he  may  deliver  it  within  four 
days  or  stand  committed.    In  re  Baxter. 

vol.  11,  p.  87 


GENERAL  INDEX. 


411 


25.  Obtervationt  on  the  unMtislactory 
mode  of  remunerating  loliciton.  Sie- 
phent  V.  Lord  Newbwough*    Tol.  1 1,  p.  403 

26.  A.  B,,  a  solicitor,  agreed  to  act  for 
C.  D.,  another  solicitor,  in  his  perMnal 
business  on  the  terms  of  principal  and 
agent.  C  />.  neglected  to  uke  out  his 
certificate  during  part  of  the  time.  H  eld, 
that  the  agreement  was  not  inyalid,  and 
an  order  of  course  to  tax  was  sustained. 
Es  parte  Ftleys  In  re  Smith, 

▼ol.  11,  p.  456 
27*  ^*  purchased  an  estate  firom  B.,  and  on 
the  completion,  one  solicitor  acted  for 
both  parties,  and  the  purchase-money  was 
paid  into  his  hands.  Afterwards  the  pur- 
chaser was  defeated  by  C,  who  had  a 
paramount  mortgage.  The  purchaser 
presented  a  petition  against  the  solicitor, 
asking  payment  by  me  solicitor  out  of 
the  purchase-money  of  the  losses  occa- 
sioned, or  that  he  might  indemnify  the 
petitioner.  The  petition  was  dismissed 
with  costs,  the  Court  holding,  first,  that 
it  had  no  jurisdiction  to  awwd  compen- 
aation  or  damages  in  such  a  case;  and 
secondly,  that  the  money  having  come  to 
the  hands  of  the  solicitor  as  agent  of  the 
Tender,  and  not  of  the  petitioner,  it  could 
not  interfere.  Ttflee  ▼.  Webbf  In  re 
JTiafoft.  Tol.  14,  p.  14 

28.  As  to  the  summary  jurisdiction  of  the 
Court  over  solicitors,  where  moneys  are 
paid  to  them  by  clients  in  that  character. 
llrid. 

29.  A  married  woman,  to  whom  a  sum  of 
money  was  payable  for  her  separate  use, 
received  a  cheque  from  the  Accountant- 
General,  and  handed  it  over  to  her 
solicitor   who   accompanied    her.     The 

.  solicitor  was  on  motion  ordered  to  pay 
the  balance  to  his  client,  and  held,  that 
the  onus  being  on  the  solicitor  to  shew 
cause  for  not  paying  it  over,  he  could  not 
set  up  a  voluntary  agreement  to  pay  her 
husband's  debt  out  of  it  Mawkiid  v. 
mibanke,  vol.  15,  p.  86 

SO.  Solicitor,  from  whom  a  sum  was  found 
due,  ordered  to  pay  all  the  costs  of  pro- 
ceedings to  compel  payment.  Re  Ditfaur 
and  Blakeney,  vol.  1 6,  p.  1 1 3 

81.  A  solicitor  having  changed  his  name, 
a  corresponding  variation  was  ordered  to 
be  made  on  the  roll  of  solicitors.  Re 
Matthews,  vol.  16,  p.  245 

82.  A  country  solicitor  who  is  authorized  to 
institute  a  suit,  is  justified  in  employing 
a  London  agent  for  that  purpose,  in 
whose  name,  as  agent,  the  bill  may  be 
filed.    Soitetf  v.  Wood,       vol.  16,  p.  870 

ZZ,  An  agreement,  pending  a  litigation, 
that  a  solicitor  diall  be  entitled  to  com- 
pound interest  on  his  demand,  cannot  be 
supported.    In  re  Moss,      vol.  17,  p.  846 

84.  The  settlement  of  a  solicitor's  bill  by 
the  client  for  a  fixed  sum  is  valid,  and 


will  not  be  disturbed  by  the  Court,  when 

it  has  been  entered  into  fairly,  and  with 

proper  knowledge  on  both  sides.    Sted* 

.    man  v.  CoUett,  vol.  17,  p.  608 

85.  A  solicitor  who  had  been  struck  off  the 
roll  for  misconduct  restored,  after  a  lapse 
of  ten  years,  during  which,  amidst  great 
privation  and  suffering,  he  had  main- 
tained an  irreproachable  character,  the 
application  being  supported  by  a  me- 
morial signed  by  a  very  large  number  of 
solicitors  and  unopposed  by  the  Law 
Institution,  and  opposed  by  one  indivi- 
dual solicitor  only.    Anonymous, 

vol.  17,  p.  475 

86.  A  solicitor  who  has  received  and  has 
in  his  hands  the  money  of  his  client  will 
be  summarily  ordered  to  pay  over  the 
amount.  A  solicitor  received  moneys  for 
his  client,  an  administratrix.  Held,  that 
he  could  not  set  up  proceedings  by  the 
next  of  kin,  of  whose  rights  he  had  notice, 
as  a  defence  for  not  paying  the  adminis- 
tratrix.   Re  Becks,  vol  18,  p.  462 

87.  In  the  course  of  a  protracted  litigation 
B,  had  become  indebted  to  his  solicitor 
in  9,3771.  (as  was  alleged),  of  which 
4,696/.  had  been  paid  out  of  pocket. 
The  solicitor  agreed  to  accept  8,500/.  in 
fiiU  for  his  costs^  unless  the  client  re- 
covered the  estate,  in  which  case  the 
client  agreed  to  pay  the  fall  sum  of 
9,877/.  The  client  did  not  dispute  the 
validity  of  the  agreement  until  seven 
years  after,  when  the  litigation  had  been 
successful.  The  Court  upheld  the  agree- 
ment. Moss  V.  Bambr^ge ;  BaMrigge  v. 
Moss.  vol.  18,  p.  478 

88.  A  client  signed  an  agreement,  by  which 
he  charged  his  estate  with  the  bill  of 
costs  due  to  his  solicitor,  with  lawful 
interest,  on  the  principle  of  annual  rests. 
Held,  first,  that  it  was  voluntary;  and 
secondly,  that  having  regard  to  the 
fiduciary  relation  between  the  parties,  it 
could  not  be  maintained.    Ihid, 

89.  By  an  order  for  taxation,  the  solicitor 
was  ordered,  on  payment,  to  deliver  over 
the  papers.  Having  made  default,  he 
was  ordered  to  pay  me  costs  of  a  motion 
to  compel  him,  though  he  had  delivered 
them  up  after  the  notice  of  motion  but 
before  it  had  been  heard.    Re  Minter, 

vol.  19,  p.  88 
40.  A  client,  when  he  retained  a  solicitor, 
expressed  himself  dissatisfied  with  the 
usual  mode  of  remunerating  solicitors) 
but  no  definite  arrangement  was  uuide 
as  to  any  other  mode  of  remuneration. 
Subsequently  the  solicitor,  in  a  letter  to 
the  client,  stated  that  *'  until  I  have  the 
pleasure  of  seeing  you  and  of  finally 
making  some  general  and  well  under- 
stood arrangement  with  you  on  the  sub- 
ject of  costt,  it  shall  be  understood  on 
my  part,  diat,  beyond  oosts  out  of  pocket, 
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I  have  DO  claim  upon  you  personally." 
No  arrangement  was  ever  made,  though 
the  subject  was  often  alluded  to  by  the 
solicitor.  Held,  that  this  did  not  amount 
to  a  concluded  agreement  by  the  solicitor 
to  claim  nothing  as  of  right  but  costs  out 
of  pocket.     Wihon  v.  Emmett, 

vol.  19,  p.  233 
40*.  Solicitors  are  neither  admitted  nor  re- 
stored to  the  roll  in  Chancery,  until  they 
have  been  admitted  or  restored  as  attor- 
neys in  a  Common  Law,  Court.  In  rg 
Barber,  vol  19,  p.  378 

41.  The  Plaintiff,  a  solicitor,  obtained  from 
his  client  securities  on  his  real  estate, 
whilst  he  wilfully  obstructed  the  Defen- 
dant (the  former  solicitor)  in  obtaining  a 
final  order  for  payment  of  his  taxed  costs, 
which  would  have  enabled  him  to  obtain 
a  charge  under  the  1  &  2  yiet,  c.  110. 
The  Court  held,  that  the  Plaintiff  was 
nevertheless  entitled  to  the  benefit  of  his 
securities.    Shaw  ▼.  Neale. 

vol  20,  p.  157 

42.  On  payment  of  a  solicitor's  bill,  the 
client  is  entitled  to  the  possession  of 
letters  written  to  the  solicitor  by  third 
parties,  but  not  to  copies  of  letters  written 
by  the  solicitor  to  third  parties,  unless 
they  are  paid  for  by  the  client.  In  re 
Thomson.  vol.  20,  p.  545 

43.  An  order  was  made  upon  a  solicitor  for 
the  delivery  of  his  bill  within  fourteen 
days.  He  was  unable  to  comply,  and  on 
a  motion  for  the  second  order,  he  asked 
for  further  time.  It  was  given,  but  he 
was  ordered  to  pay  the  costs  of  the 
motion.     In  re  Dendy,       vol.  21,  p.  565 

44.  The  solicitor  usually  charges  for  draw- 
ing the  conditions  of  sale,  though  they 
are  really  drawn  by  Counsel,  and  he  is 
thereby  remunerated  for  the  trouble  of 
answering  Counsel's  queries. 

vol  21,  p.  40 

45.  A,  B.,  a  solicitor,  who  was  the  only 
person  who  acted  professionally  in  the 
trust,  induced  his  co-trustee,  who  was  his 
client,  improperly  to  sell  out  the  trust 
fund,  which  was  received  by  il.  B.  and 
applied  to  his  own  use.  On  the  applica- 
tion of  one  of  the  eesiuit  que  trust,  the 
solicitor  was  struck  off  the  rolls.  In  re 
Chandler.  vol.  22,  p.  253 

46.  A,  B,  made  an  irrevocable  voluntary 
settlement  of  his  estate  in  favour,  amongst 
others,  of  a  relative  who  acted  as  his  so- 
licitor. The  Court  considered  that  A.  B, 
intended  to  reserve  a  power  of  revoca- 
tion, but  that  the  deed  was  in  other  re- 
spects unobjectionable.  J,  B,  made  his 
will,  prepared  by  the  same  solicitor, 
making  a  general  devise,  but  not  revok- 
ing the  settlement.  The  Court  then  held, 
that  it  was  the  duty  of  the  solicitor,  when 
he  prepared  the  will,  specifically  to  have 
asked  the  testator  whether  he  intended  to 
revoke  the  deed,  and  not  having  done  so, 


and  it  appearing  to  have  been  the  inten- 
tion  of  the  testator  that  the  estate  should 
pass  to  his  devisees,  the  Court  decided, 
that  although  the  deed  would  have  been 
operative  if  A.  B,  had  died  intestate,  yet 
that  in  the  events  which  had  happened, 
and  as  against  all  persons  claiming  under 
the  settlement,  the  estate  was  subject  to 
the  trusts  of  the  general  devise  contained 
in  the  will     Nanney  v.  Williams. 

vol.  22,  p.  452 

47.  An  attorney  has  not,  b^  virtue  of  bis 
office,  an  implied  authonty  to  compro- 
mise an  action ;  but  a  client  may  become 
bound  by  a  compromise  entered  into  by 
his  attorney  without  his  authori^,  by  not 
repudiating  it  within  a  reasonable  rime. 
Swirfen  v.  Swi^fen.  vol.  24,  p.  549 

48.  At  the  trial  of  an  issue  counsel  agreed 
upon  terms  of  compromise,  and  it  was 
made  a  rule  of  the  Court  of  Common 
Law.  The  compromise  was  unauthorized 
by  the  Plaintiff,  and  effected  without  the 
instructions  of  his  attorney.  There  being 
no  subsequent  acquiescence,  a  bill  by  the 
Defendant  in  the  action,  for  specific  per- 
formance of  the  compromise,  was  dis- 
missed.   Ibid. 

49.  The  Defendant's  solicitor  died,  and  the 
Plaintiff  (being  unable  to  find  the  De- 
fendant) could  not  proceed  in  the  accounts 
directed  by  the  decree.  The  Court  or- 
dered substituted  service  of  a  subpoena 
to  name  a  new  solicitor,  and  the  Defend- 
ant having  failed  to  appoint  one,  the 
Court  directed  the  accounts  to  be  taken 
in  his  absence.     Dean  v.  Letkbridge. 

vol.  26,  p.  397 

50.  A  solicitor  is  accountable  to  his  clients 
for  the  benefits  which  he  may  have  de- 
rived clandestinely  in  transactions  in 
which  he  was  professionally  engaged. 
The  Bank  qf  London  v.  TyrrelL 

vol  27,  p.  27S 

51.  A  solicitor  was  active  in  founaing  a 
banking  company.  Before  its  establish- 
ment he  entered  into  a  secret  arrange- 
ment with  a  stranger,  that  the  latter 
should  purchase  some  property  eligible 
for  the  banking-house  on  a  joint  specula- 
tion. After  its  establishment  the  com- 
pany purchased  part  of  the  premises  for 
their  banking-house,  not  knowing  that 
their  solicitor  was  interested  in  it.    Held, 

'  that  the  solicitor  must  account  to  the 
company  for  all  the  profit  made  by  him 
by  the  whole  transaction;  but  that  the 
stranger  was  under  no  such  liability.  Ibid, 

52.  The  Respondent  (a  solicitor)  was  ap- 
pointed a  member  of  a  committee  of  a 
company,  with  power  to  compromise  two 
suits.  He,  with  the  approbation  of  his 
co-committee,  compromised  them  and  re- 
ceived the  money.  A  summary  applica- 
tion that  he  might  pav  over  the  money  or 
be  struck  off  the  rolls  was  refused  with 
costs.    Re  Harvey.  vol.  27»  p.  830 
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63.  To  a  bill  against  a  tniitee  and  bii  lo- 
licitor,  alleging  that  truat  moneja  had 
been  improperly  paid  to  the  solicitor  for 
coats,  a  demurrer  of  the  solicitor  was  al- 
lowed, he  being  a  mere  agent,  and  the 
matter  complained  of  being  one  merely 
of  account  as  between  the  trustee  and 
eetim  que  trust.    Maw  ▼.  Pearson, 

Tol.  28,  p.  196 

54.  Gift  by  a  client  to  a  solicitor  while  that 
relation  subsisted  between  them  declared 
invalid  at  the  instance  of  the  residuary 
legatees  of  the  donor ;  but  legacies  to  the 
solicitor,  his  wife  and  children,  supported. 
The  principles  which  govern  such  caaes 
suted.     Walker  ▼.  Smith,   vol.  29,  p.  394 

55.  A  Receiver  was  appointed  by  the  Court, 
upon  the  representation  of  the  Plaintiff's 
solicitor  that  the  Receiver  had  entered  into 
the  usual  recognisances,  which  he  had  not 
in  fiKt  done.  A  loss  occurred,  in  conse- 
quence of  the  Receiver's  liability  being 
only  in  the  nature  of  a  simple  contract 
debt.  The  solicitor  was,  at  the  instance 
of  a  Defendant,  made  personally  liable 
for  the  loss  occasioned  by  his  neglect 
Held  also,  that  the  country  solicitor  was 
liable,  though  the  representations  were 
made  by  bis  London  agenta.  Emmons  v. 
Rose;  Weeks  ▼.  Wards  Be  R.  A,  Ward, 

vol.  31,  p.  1 

56.  A  solicitor,  who  had  ceased  to  take  out 
his  certificate  in  1853,  with  the  intention 
of  being  called  to  the  Bar,  which  he  had 
abandoned,  was  allowed  to  renew  his  cer- 
tificate without  undergoing  an  examina- 
tion.   Re  Sewell,  vol.  32,  p.  475 

57.  A  solicitor,  who,  by  a  slip,  neglected  to 
produce  his  certificate  to  the  registrar 
within  a  month,  as  required  by  the 
23  &  24  Fiet,  c.  127,  s.  21,  relieved  from 
the  consequences,  and  it  was  ordered  that 
the  certificate  should  have  effect  Irom  the 
time  of  stamping  the  same.    Re  Smith. 

vol.  33,  p.  248 

58.  A  aolicitor  of  a  mortgagor  ordered,  upon 
petition,  to  deliver  to  a  mortgagee  a  copy 
of  his  bill  of  costs,  in  pursuance  to  his 
undertaking.    Re  Bailey,  vol.  34,  p.  392 

59.  A  solicitor,  on  the  sole  retainer  of  the 
debtor,  prepared  a  creditors'  deed,  the 
first  trust  of  which  was  to  pay  the  costs 
of  its  preparation.  The  trustees  acted 
and  employed  the  same  solicitor  in  the 
trust  Held,  upon  a  taxation  between 
the  aolicitor  and  the  trustees,  that  the 
solicitor  was  entitled  to  charge  the  costs 
of  preparing  the  deed,  though  he  had  not 
been  retained  by  the  trustees  for  that 
purpose.     Re  Sadd,  vol.  34,  p.  650 

60.  Though  this  Court  holds  that  it  is 
highly  improper  for  a  solicitor  to  derive 
a  personal  advantage  in  the  shape  of 
gifta  from  his  clients,  or  in  the  shape  of 
the  liquidation  of  his  bills  untaxed  and 
undelivered,  still  the  Court  cannot  ap- 
prove of  clients  entering  into  transactions 


with  their  solicitor,  whereby  th^  obtain 
from  him  present  relief^  and  at  the  same 
time  indulge  the  expectation  that  the 
Court  will  afterwards,  at  their  instance, 
annul  the  whole  transaction  on  the  ground 
of  the  relation  subsisting  between  them. 
Re  Sadd,  vol.  84,  p.  650 

61.  A  solicitor  paying  off  a  mortgage  on 
his  client's  estate  is  considered  as  acting 
as  his  agent     Ward  v.  Carttar, 

vol.  85,  p.  171 

62.  Transactions  between  solicitor  and 
client,  by  which  the  former  obtained 
gifts,  and  an  undue  advantage,  set  aside 
and  the  aecurities  ordered  to  stand  good 
only  to  the  extent  of  what  might  be  found 
justly  due  to  the  solicitor.  Gardener  v. 
Ennor  ;  Hmmby  v.  Moody, 

vol.  85,  p.  549 
68.  Deed  between  husband  and  wite  im- 
properly obtained  from  the  husband, 
through  the  wife's  solicitor,  who  took  a 
benefit  under  it,  set  aside,  with  coats,  to 
be  paid  by  such  solicitor.  Proctor  v. 
Robinson,  vol.  35,  p.  329 


SOLICITOR  (DISCHARGE). 

1.  After  demurrer  allowed,  the  Plaintifi^a 
solicitor*  refused  to  proceed  until  payment 
of  his  bill.  Held,  that  he  was  bound  to 
deliver  over  the  papers  to  the  new  solici- 
tor of  the  Plaintiff  on  the  usual  under- 
taking as  to  lien  and  redelivery,  but  that 
the  party  ought,  under  the  circumstances, 
to  undertake  to  prosecute  the  suit  with 
due  diligence.    Oame  v.  Martin, 

vol.  2,  p.  584 

2.  Agent  of  a  solicitor  held,  by  the  irregu- 
larity of  his  conduct,  to  have  discharged 
himself,  and  ordered,  before  taxation  or 
payment  of  his  bills,  to  deliver  up  all 
papers,  &c  on  an  undertaking  of  the 
principal  to  redeliver  them  as  the  Court 
shoula  order.     In  re  Smith,  vol.  4,  p.  309 

8.  On  the  application  of  Defendant's  coun- 
sel, a  motion  stood  over.  When  it  came 
on  again,  it  appeared  that  the  Defendant 
had  ainee  changed  his  solicitor,  but  with- 
out order,  and  no  counael  then  appeared 
for  him.  The  motion  was  granted  on  an 
affidavit  of  service.    Davidson  v.  Leslie, 

vol.  9,  p.  104 

4.  A  party  had  some  time  since  left  home, 
and  had  not  been  heard  of,  and  it  was  not 
known  whether  he  waa  living  or  dead. 
His  solicitor  ceased  to  act  for  him,  but 
no  order  had  been  made  for  changing 
solicitors.  Held,  that  notices  served  on 
such  solicitor  were  regular.  Wright  v. 
King,  vol.  9,  p.  161 

5.  By  an  order  of  the  Court,  the  costs  to  be 
incurred  by  a  married  woman  suing^  by 
her  next  friend  in  a  future  proceeding, 
were  ordered  to  be  paid  to  A,  B.,  her 
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solicitor.  Pending  the  proceedings  A,  B. 
was  discharged,  and  C.  D.  appointed 
solicitor*  A.  B*  received  the  whole  costs. 
Held,  that  the  Court  had  jurisdiction,  on 
petition,  to  order  A,  B.  to  pay  over  to 
C.  D,  his  share  of  such  costs.  Ex  parte 
Bailey  and  Hope  ;  In  re  Barnard^ 

vol.  14,  p.  18 

6.  A  country  solicitor  agreed  to  employ  a 
town  agent  for  fifteen  years.  Before  the 
expiration  of  the  term,  he  ohtained  an 
order  of  course,  in  a  suit,  to  change  the 
agent,  suppressing  the  existence  of  the 
special  contract.  The  order  was  dis- 
charged for  irregularity,  with  costs. 
JUckardt  v.  The  Scarborough  Market  Com" 
pony,  vol.  17,  p.  8S 

7.  A  dispute  having  arisen  as  to  the  mode 
and  extent  of  a  solicitor's  remuneration, 
he  refused  to  proceed  in  the  cause  until 
it  had  been  settled.  The  solicitor  was 
ordered  to  deliver  up  the  papers  in  the 
cause  to  the  new  solicitor,  upon  his  un- 
dertaking to  proceed  with  due  diligence 
and  to  hold  them  subject  to  the  existing 
lien  thereon.     Wilson  ▼.  Emmett. 

vol.  19,  p.  233 

8.  A  solicitor  was  also  a  partner  in  a  mer- 
cantile .firm,  which  became  bankrupt. 
Held,  that  thie  bankruptcy  of  the  mer- 
cantile firm  operated  as  a  discharge  of 
the  solicitor's  clients,  so  as  to  entitle 
them  to  the  delivery  of  their  papers, 
upon  terms,  before  the  satisfaction  of  the 
lien.    In  re  Mote,  vol.  ZS,  p.  626 


SOLICITOR'S  LIEN. 

1.  Costs  receivable  aud  payable  by  two  par- 
ties, ordered  to  be  mutually  set  ofi*,  with- 
out  regard  to  the  lien  of  the  solicitors. 
Cattell  v.  Simons,  vol.  6,  p.  304 

2.  A  mortgagor  who  had  borrowed  the  title- 
deeds  from  an  equitable  mortgagee,  to 
enable  him  to  sell  the  property,  handed 
them  to  his  solicitor,  in  order  to  complete. 
The  mortgagee  acquiesced  in  the  sale. 
Held,  that  the  solicitor  had  a  lien  on  the 
deeds  for  his  costs  of  tbe  transaction 
only,  but  not  for  his  other  claims  for 
costs  against  the  mortgagor.  Young  v. 
Englith,  vol  7f  p.  10 

3.  Lien  of  a  solicitor  upon  a  fund  in  Court 
for  his  costs  of  suit,  protected  by  a  stop 
order.    Hobeon  v.  Shearwood* 

vol.  8,  p.  486 

4.  No  effective  proceedings  could  be  taken 
in  a  suit,  in  consequence  of  the  contempt 
of  two  Defendants.  Held,  that  the 
Plaintiff's  solicitor  was  entitled  to  a  tax- 
ation of  his  costs,  and  to  a  stop  order  on 
the  funds.    Ihid. 

6,  A  solicitor's  lien  upon  the  fund  is  not  a 
general  lien.  It  extends  only  to  costs  in 
die  cause,  and  costs  immediately  con- 


nected with  costs  in  the  cause ;  as,  for 
instance,  the  costs  of  successfully  pro- 
tecting a  solicitor's  right  to  the  coats  in  a 
cause.    Lucas  v.  Peacock.    voL  9,  p.  177 

6.  An  order  of  course  to  tax  directed,  that,  on 
payment,  all  the  papers,  &c.  of  the  client 
should  be  delivered  up.  The  .solicitor 
claimed  a  special  lien  on  some  of  the  pa- 
pera  beyond  the  costs.  A  motion  to  dis- 
charge the  order  was  refused,  because,  if 
the  solicitor  had  such  special  lieu,  he 
would  be  protected  when  application  waa 
made  to  the  Court,  for  the  delivery  of 
the  papers.    Jn  re  Teague. 

▼oL  11,  p.  818 

7.  A  solicitor  had  no  lien  for  his  costs  upon 
real  estates  recovered  by  him  for  hie 
client.    Shaw  v.  Neale»       vol.  20,  p.  157 

8.  A  person  can  only  give  a  lien  on  deeda 
as  against  himself  and  to  the  extent  of 
his  own  interest.    Turner  t.  Letts. 

vol.  20,  p.  185 

9.  A  suit  was  instituted  by  persons  entitled 
in  remainder  against  the  executrix  (who 
was  also  the  tenant  for  life)  for  the  ad- 
ministration of  the  estate.  The  execu- 
trix died  pending  tbe  suit,  and  her  soli- 
citor claimed  a  hen  for  his  costs  on  deeds 
relating  to  leaseholds  which  had  been 

? laced  in  his  hands  by  the  executrix, 
'he  Master  of  the  Rolls  was  of  opinion 
that,  independently  of  the  suit,  the  exeeu* 
triz.could  give  no  lien  as  against^those  in 
remainder  for  costs  for  which  she  was  per- 
sonally liable,  and  that,  in  the  suit,  the 
costs  had  been  lost  by  the  abatement  and 
therefore  that  no  lien  existed.  But  the 
Lords  Justices  considered,  that  the  soli- 
citor's lien  depended  on  whether  the  ex- 
ecutrix was  or  not  indebted  to  the  estate, 
and  they  put  this  in  a  train  of  investiga- 
tion.   Ibid, 

10.  The  lien  of  a  solicitor  on  documents doea 
not  relieve  him  from  the  necessity  of  pro- 
ducing them  for  the  purposes  of  evidence 
at  the  instance  of  third  parties.  Hope  ▼• 
LiddelL  vol.  20,  p.  438 

11.  Solicitors  employed  by  the  husband  to 
prepare  a  marriage  settlement:  Held, 
not  bound  to  produce  it  to  tbe  trustees 
until  their  bill  had  been  paid.  Re  Oregson, 

vol.  26,  p.  87 

12.  A  solicitor  received  from  his  client  a 
sum  of  money  to  pay  off  a  mortgage.  He 
did  not  so  apply  it,  but  claimed  ^  lien  on 
it  for  his  costs.  He  was  summarily  or- 
dered to  repay  the  amount  to  his  client, 
but  without  interest.    Re  Cullen, 

voL  27,  p.  51 

13.  A  solicitor,  in  custody  for  debt,  being 
by  tbe  6  &  7  Viet.  c.  73,  s.  31,  incapaci- 
tated  from  practising,  was  ordered  to  de- 
liver up  his  client's  papers  in  pending 
suits,  without  payment  of  his  costs,  but 
to  be  held  subject  to  his  lien.  Re  WUHams. 

vol.  28,  p.  465 

14.  The  lien  of  a  solicitor  for  his  costs  on 
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a  fund  recovered  by  his  exertioni*  cannot 
be  affected  by  an  ataignment  of  tlie  fund 
by  the  client,  nor  by  a  stop  order  ob- 
tained by  the  aaaignee.  Haymet  ▼. 
Cooper;  Cooper  T.  Jenkins* 

vol.  83,  p.  431 
15.  A.  B.  waa  a  partner  in  a  mercantile 
fimit  and  was  also  a  partner  in  a  firm  of 
solicitors.  The  mercantile  firm  alone 
were  made  bankrupt  Held,  that  their 
aasignees  were  not  entitled  to  the  de- 
livery to  them,  bv  the  firm  of  solicitors, 
of  the  papers  of  the  mercantile  firm,  until 
their  lien  on  them  had  been  satisfied.  In 
re  Mot§.  vol.  35,  p.  526 


SPECIAL  CASE. 

1.  A  party  to  a  special  case  died  after  it 
had  been  set  down ;  liberty  was  given  to 
amend,  by  making  his  representatives 
parties.    Aintworth  v.  Alwiam. 

vol.  14,  p.  597 

2.  On  a  special  case,  the  coats  follow  the 
same  rule  as  in  administration  suits,  and 
are  payable  out  of  the  general  residue ; 
and  if  there  be  none,  out  of  the  property 
specifically  bequeathed.  Cookton  v.  Bing- 
hmtn.  voL  17,  p.  262 

3.  Where  all  persons  beneficially  intereated 
are  parties  to  a  special  case,  the  trustees 
ought  to  be  omitted.    Darby  v.  Darby. 

vol.  18,  p.  412 
4k  The  affidavit  in  support  of  an  application 
for  an  order  to  appoint  a  guardian  to  con- 
cur, on  behalf  of  an  infant,  in  a  special 
case  under  Sir  O,  Tumer'n  Act,  ought  to 
be  intituled  ''  In  the  matter  of  the  act  *' 
and  **  In  the  matter  of  the  infant,"  and 
not "  In  the  special  case.'*  Star  v.  New- 
bery.  vol.  20,  p.  14 

5.  Costs  of  a  special  case  held  payable  by 
the  Defendant.    Sahin  v.  Heape, 

vol.  27,  p.  553 

6.  The  51st  section  of  the  15  &  16  Viet. 
c.  86,  held  applicable  to  special  cases. 
In  re  Brown.  vol.  29,  p.  401 

7-  A.  B.f  who  was  out  of  the  jurisdiction, 
was  interested  in  a  question  arising  on  a 
special  case.  There  being  other  parties 
having  an  interest  identical  with  that  of 
A.  B.,  the  Court  authorized  the  omission 
of  A.  B.*9  name  in  the  special  case. 
Ibid. 


SPECIALXy  DEBT. 

A  debtor  by  simple  contract  executed  a 
deed,  in  which  he  admitted  the  amount 
of  his  debt  and  secured  it  by  an  assign- 
ment of  property  to  his  creditor.  The 
deed  contained  no  covenant  or  agreement 
to  pay.  Held,  that  this  deed  did  not 
make  the  debt  a  specialty.  Marryat  v. 
Marrymt.  vol.  28,  p.  224 


SPECIFIC  LEGACY. 

1.  Held,  that  a  gift  to  A.  B.  "  of  the  sum  of 
100/-,  which  said  sum  is  owing  to  me,  by 
bond,  from  her  father,*'  was  a  specific  and 
not  a  demonstrative  legacy.  Dame*  v. 
Morgan.,  vol.  1,  p.  405 

2.  A  testator  bequeathed  as  many  of  his 
canal  shares  as  he  should  leave  children 
him  surviving,  one  of  such  shares  to  be 
in  trust  for  each  of  his  children.  At  the 
date  of  his  will  he  had  eight  shares  and 
seven  children,  and  at  his  death  he  had 
ten  sharea  and  eleven  children.  Held, 
that  the  bequest  was  specific.  Miller  v. 
Little.  vol.  2,  p.  259 

8.  A  testator  having  fifteen  and  a  half  Leeds 
and  Liverpool  canal  shares,  which  by  Act 
of  Parliament  were  to  be  deemed  per- 
sonal  estate,  bequeathed  five-and-a-half 
such  canal  shares  to  A.,  five  such  shares 
to  B.,  and  five  such  shares  to  C  There 
was  no  description  or  reference  in  the 
will  to  shew  that  the  teatator  intended  to 
give  the  particular  shares  which  he  held 
at  the  date  of  his  will.  At  his  death  he 
possessed  no  Letds  and  Liverpool  canal 
shares.  Held,  that  the  legacies  were 
general,  and  not  specifia 

A  canal  was  made  under  the  authority  of 
an  Act  of  Parliament,  the  lands  for  that 
purpose  were  purchased  and  vested  in  a 
corporation,  but  the  shares  therein  were 
to  be  deemed  to  be  personal  estate  and 
transmissible  as  such,  and  were  to  be 
conveyed  by  bargain  and  sale.  Held, 
that  the  shares  did  not  bear  the  character 
of  realty,  so  as  to  make  a  bequest  of  them 
specific.    Jlobinton  v.  Additon, 

vol.  2,  p.  515 

4.  A  testator  bequeathed  to  A.  B.  all  his 
ships  and  money  due  to  him  at  the  time 
of  his  decease.  Held,  that  flight  earned 
by  a  ship  under  a  charterparty  executed 
after  the  date  of  the  will  and  in  respect 
of  a  voyage  not  completed  until  after  the 
testator's  death,  did  not  pass  to  A,  B, 
either  as  "  money  due,*'  or  as  incident 
to  the  ship.     Stephenson  v«  Dowson. 

vol.  3,  p.  342 

5.  Testator  bequeathed  the  dividenas,  &c. 
of  all  stocks  he  should  be  entitled  to  at 
the  time  of  his  decease,  in  the  public 
funds.  He  had  10,000^  Consols  at  his 
death.  Held,  that  this  was  a  specific  be- 
quest of  that  sum*    Ibid. 

6.  Bequest  of  a  specific  sum  in  the  funds, 
to  be  paid  within  twelve  months.  The 
sum  was  not  transferred  within  the  twelve 
months,  and  the  executors  received  the 
dividends  accruing  during  that  period. 
Held,  that  they  belonged  to  the  legatee. 
Bristow  V.  Bristow.  vol.  5,  p.  289 

7.  Where  a  testator,  having  given  a  general 
legacy,  by  a  subsequent  instrument  makes 
it  specific,  the  ademption  of  the  specific 
legacy,  without  more,  will  not  set  up.  the 
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general  legacy.    Marquit  qf  Hertford  v. 
Lord  Lowther  (Countess  Berchtotdt*sease). 

▼ol.  7,  p.  107 

8.  A  tCBtator  bequeathed  to  his  daughter  his 
twenty  iharet  in  the  S,  office,  or  in  any 
other  office  in  which  the  same  had  been 
or  should  be  transferred,  and  all  his  right 
therein,  or  in  the  moneys  arising  or  that 
might  arise  from  the  sale  thereof.  Ne- 
gotiations, of  which  the  testator  was 
aware,  were  then  pending,  for  the  trans- 
fer of  the  business  of  the  S.  office  to  the  A, 
office,  which  were  afterwards  concluded, 
and,  in  lieu  of  the  S.  shares,  the  testator 
received  a  number  of  J,  shares  and  a  sum 
of  1 ,200/.  Held,  that  the  J,  shares  passed 
under  the  bequest,  but  that  the  money 
did  not.    Phillips  v.  Turner, 

▼ol.l7,  p.  19i 

9.  Distinction  between  the  cases  in  which 
specific  legatees  of  shares  take  cum  onere, 
and  those  in  which  the  general  personal 
estate  of  the  testator  is  liable  to  pay  the 
future  calls  for  the  benefit  of  the  lega- 
tees.    Armstrong  ▼.  Burnet, 

vol.  20,  p.  424 

10.  Where  the  interest  of  the  testator  in 
the  subject-matter  which  he  professes 
to  bequeath  is  complete,  or  where  it  is  so 
treated  and  considered  by  him  and  by  all 
persons  connected  with  it,  the  future  calls 
fall  on  the  legatees  and  not  on  the  general 
personal  estate.  But  where  further  pay- 
ments are  required  to  make  perfect  tbe 
interest  which  the  testator  professes  spe- 
cifically to  bequeath,  then  the  general 
personal  estate  is  applicable  for  that  pur- 
pose.   Ibid, 

11.  A  banking  company  was  established  in 
1836.  By  the  deed  of  settlement  61,  per 
share  was  payable  immediately,  and  the 
directors  were  empowered,  at  any  time,  to 
make  a  further  call  of  5t,  and  on  non- 

?ayment  the  shares  might  be  forfeited, 
'he  shares  were  transferable,  and,  on 
transfer,  the  former  proprietor  was  re- 
leased.  Legatees  and  executors  might 
sell,  but  were  not  to  be  members  until  a 
transfer  to  them,  and  until  then  were  not 
entitled  to  the  current  dividends.  The 
shareholders  thereby  covenanted  to  ob- 
serve the  clauses  of  the  deed.  A  share- 
holder died  in  1843,  having  specifically 
bequeathed  his  shares  to  infants.  The 
executors,  in  1845,  transferred  the  shares 
into  their  own  names,  and  they  assented 
to  the  legacies.  Afterwards,  in  1848, 
the  further  call  of  61.  per  share  was  made. 
Held,  that  it  was  payable  by  tbe  legatees 
and  not  out  of  the  testator's  residuary 
estate,     ibid. 

12.  Bequest  of  **  all  my  Bank  Stock  and 
foreign  securities  as  invested  by  Mr. 
J,,  stockbroker.'*  Held  to  pass  Three- 
and-B-quarter  Cents.,  the  testator  not 
having,  at  the  date  of  his  will  or  at  his 
death,  any  other  stock  to  answer  this  de- 


scription. Held  also,  to  pass  foreign  se- 
carities  purchased  after  the  date  of  the 
will  by  Mr.  B,     Drake  v.  Martin, 

vol.  23,  p.  89 

18.  Bequest  of  *'  my  property  not  in  Eng^ 
land,  in  the  hands  of  my  attorney  abroad, 
Mr.  fV,f  consisting  of  R,  bonds,  &c." 
Held  to  pass  all  property  abroad.     Ibid* 

14.  Bequest  of  specific  chattels,  in  trust  to 
sell,  "in  the  first  place"  to  pay  the 
debts,  and  then  to  divide  the  residue 
amongst  five  persons.  There  was  no 
residuary  gift.  Held,  that  the  debts 
were  primarily  payable  out  of  the  gene- 
ral residue.    Newbegin  ▼.  Bell. 

vol.  28,  p.  386 

16,  Bequest  of  legacies  to  be  transferred 
by  the  executors  '*  either  in  Three  per 
Cent  Consols  or  Three  per  Cent  Reduced 
Stock  standing  in  the  testator's  name," 
within  twelve  months  after  his  decease. 
The  transfer  was  made  after  the  twelve 
months.  Held,  that,  notwithstanding 
tbe  discretion,  the  legacies  were  specific, 
and  that  the  legatees  were  entitled  to  all 
the  dividends  accruing  thereon  subse- 
quent to  the  testator's  oeath.  Chester  v. 
Urwick,    (No.].)  vol.  23,  p.  402 

16.  A  married  woman  died  in  1849  pos- 
sessed of  savings  of  her  separate  estate, 
amounting  to  697^,  and  having  power  of 
appointment  over  21,000/.  Consols,  sub- 

t'ect  to  her  husband's  life  interest  By 
ler  will  she  directed,  "  first,"  that  all  her 
debts  should  be  paid,  and  she  then  spe- 
cifically bequeathed  all  her  readv  money. 
Her  debts  were  paid  out  of  me  6971. 
Held,  on  the  death  of  her  husband,  in 
1855,  that  the  specific  legatee  was  en- 
titled to  be  repaid  the  697/.  out  of  the 
fund  over  which  she  had  a  power  of 
appointment.     Laing  v.  Cotsan, 

vol.  24,  p.  112 

17.  In  June  a  testator  directed  his  bankers 
to  purchase  1127  firancs  French  Rentes 
for  him.  They  entered  the  purchase  in 
their  books,  but  never  transferred  the 
amount  into  the  testator's  name;  they 
had,  however,  sufficient  Rentes  to  an- 
swer it,  which  they  considered  they  held 
for  the  testator.  In  July  following,  the 
the  testator  bequeadied  "  the  annual 
rente  of  1127  francs,  inscribed  in  his 
name  in  the  book  of  the  public  debt  of 
France,**  to  A,  B,  Held,  that  A,  B,  was 
entitled  to  1127  Rentes,  although  the 
testator  had  none  in  his  name,  and  al- 
though, on  the  balance  of  previous  trans- 
actions in  Rentes  with  his  banker,  he 
was  entitled  only  to  708  francs  in  Rentes. 
Bilu  V.  Eden,    ( No.  2.)      vol.  25,  p.  482 

18.  A  testator  bequeathed  a  debt  of  4,000/. 
due  from  his  brother  to  trustees  for  his 
life,  and  he  gave  1,000/.,  part  of  the  said 
sum  of  4,000/.,  to  A» ;  2,000/.,  other  nart 
of  the  said  sum  of  4,000/.,  to  B, ;  and  as 
to  the  sum  of  1,000/.,  being  the  re- 
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mainder  of  the  said  sum  of  4,000/.,  to 
sink  into  his  general  estate.  He  di- 
rected that  if  bis  estate  should  be  de- 
ficient,  the  legacies  should  abate  pro- 
portionably;  and  if  it  should  be  more  ; 
than  sufficient  to  satisfy  the  legateet,  the 
legacies  should  be  increased  proportion- 
ably.  At  the  testator's  death,  2,120/. 
only  remained  due: — Held,  that  the  ! 
legacies  of  2,000/.  and  1,000/.  were  spe- 
cific, and  ought  to  abate ;  secondly,  that 
A.  and  B.  were  not  entitled  to  have  the 
whole  2,120/.  applied  rateably  in  satis- 
faction pro  tanto  of  their  legacies ;  but 
that  a  rateable  proportion  of  the  sum  of 
2.120/.  ought  to  be  attributed  to  the 
1,000/.  directed  to  sink  into  the  residue : 
thirdly,  that  the  legacies  of  2.000/L  and 
1,000/.  ought  to  be  increased  out  of  the 
surplus  of  the  testator's  estate,  in  pro- 
portion to  the  reduced  amounts  payable 
m  respect  of  such  legacies  atW  the 
abatement.    Duneam  ▼.  Duncan. 

vol.  27,  p.  386 

19.  A  testator  bequeathed,  specifically,  all 
the  money  in  the  public  funds  **  which 
he  might  be  possessed  of  or  entitled  to 
at  the  time  of  his  decease.*'  He  sub- 
sequently directed  his  country  brokers 
to  invest  5,000/.  in  Consols.  They  de- 
bited his  account  with  the  amount,  and 
sent  instructions  to  their  broker  to  make 
the  purchase,  but  no  contract  was  en- 
tered into  by  the  broker  until  five  hours 
after  the  testator's  death.  Held,  that  the 
additional  stock  did  not  pass  by  the  spe- 
cific bequest,  but  fell  into  the  residue. 
Thomaa  v.  Thomas.  vol.  27,  p.  637 

20.  A  testatrix  bequeathed  to  ^.  fi.  "the 
sum  of  2,000/.  Long  Annuities  standing 
in  my  name  in  the  books  of  the  Governor 
and  Company  of  the  Bank  <^  England,** 
Held,  that  this  was  a  specific  legacy, 
payable  out  of  the  Long  Annuities  and 
not  out  of  the  general  assets,  and  the  tes- 
tatrix not  possessing,  at  the  date  of  her 
will  or  her  death,  sufficient  to  pay  the 
legacy,  that  it  failed  to  the  extent  of  the 
deficiency.    Gordon  v.  Duff;  In  re  Ward. 

vol.  28,  p.  519 

21.  A  widow,  being  entitled  to  one-third  of 
her  husband's  personal  estate,  took  out 
administration,  and  having  sold  out  a 
sum  of  stock  belonging  to  him,  she  re- 
invested the  produce,  with  a  small  ad- 
dition, in  another  stock  in  her  own  name. 
By  her  will,  she  bequeathed  to  her 
younger  son  all  her  share  in  the  personal 
property  of  her  husband,  to  which  she 
became  entitled  at  his  decease.  Held, 
that  the  stock  passed  as  a  specific  be- 
quest to  the  legatee.     Moore  v.  Moore. 

vol.  29,  p.  496 

22.  Under  a  bequest  of  "  household  fur- 
niture," ** plate,"  "china,"  and  "other 
bousehold  effects:"  Held,  that  gold, 
silver  and  china  snuff-boxes,  used  for 
VOL.  xxxvi— 4. 


the  purposes  of  ornament  about  the 
mansion,  passed  to  the  legatee.  Held 
also,  that  cabinets  for  china,  which  had 
been  ordered  by  the  testator,  but  had  not 
been  delivered  at  hii  death,  also  passed 
under  these  words.  Fkld  v.  PeelntU 
(No.  2.)  vol.  29,  p.  578 

23.  A  testatrix  bequeathed  a  large  amount 
of  "stock"  legacies,  declaring  that  by 
the  word  "  stock"  she  meant  government 
stocks,  or  stock  or  shares  in  public  com- 
panies, to  which  she  might  be  entitled. 
She  had  various  such  stocks  and  shares. 
Held,  that  the  gifts  were  specific,  and 
that  the  legatees  were  entitled  to  a  pro- 
portionate share  of  each  of  such  stocks 
and  shares.     Measure  v.  Carieton. 

vol.  80,  p.  588 

24.  Since  the  Wills  Act  (1  Viet,  c  26), 
the  residuary  devised  real  estate  of  a 
testator,  held  applicable  towards  the 
payment  of  the  testator's  debts  before 
his  specifically  devised  real  and  his  spe- 
cifically bequeathed  personal  estate. 
Bethell  V.  Green.  vol.  84,  p.  302 

25.  A  testatrix,  by  her  will,  bequeathed 
both  general  and  specific  legacies,  and 
she  willed  that,  in  case  of  her  personal 
estate  proving  insufficient  for  tne  pay- 
ment of  her  legacies,  then  the  deficiency 
should  be  made  up  out  of  lier  real  estate. 
By  a  codicil,  she  gave  "  all  my  personal 
esute  to  A.  C.  Af.*'  Held,  that  A.  C.  M. 
took  the  whole  personal  estate  dis- 
charged of  the  legacies ;  and  secondly, 
that  the  general  legacies  still  remained 
charged  on  the  real  estate,  but  that  the 
specific  legacies  did  not,  and  therefore 
failed.    KermodeY.  Maedanald, 

voL35,p.607 

SPECIFIC  PERFORMANCE. 

[See  Damages,  Delay,  Goodwill,  Part 
Performance,  Rescinding  Contract, 
Specific  Performance  (Costs),  Spe- 
cific Performance  (Reference  as 
TO  Title),  Specific  Performance 
WITH  Variation,  Time  of  Essence, 
Uncertainty,    Vendor    and    Por- 

CHASER.] 

1.  A,,  being  entitled  to  an  undivided 
moiety  of  a  piece  of  ground,  agreed  with 
B.  that,  in  case  either  of  them  should  at 
any  time  purchase  the  other  moiety,  the 
whole  shuuld  be  divided  in  a  particular 
manner  between  them ;  the  moiety  was 
sold  to  a  third  party,  whereupon  iJ.  and 
B.  further  agreed  that  neither  of  theni 
would  purchase  that  moiety  until  they 
had  agreed  upon  a  sum  to  be  given  for 
it,  subject  to  the  stipulations  and  con- 
ditions of  the  former  agreement.  A. 
afterwards  refused  to  agree  upon  the  price 
to  be  given,  and  B.  having  purchased  the 
moiety  of  the  property,  A.  refused  to 
carry  the  agreement  into  effect    Held, 

E  E 
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that  A,  was  not  justified  in  refusing  to 
fix  a  price.    MstrU  ?.  Timmns, 

vol.  1,  p.  411 

2.  In  consideration  of  1002.  paid  by  the 
PlaintifiTs  father  to  A,  B.,  the  latter 
covenanted  to  maintain  and  apprentice 
the  Plaintifi',  and  that  he  should  take  a 
specified  interest  in  all  the  real  and  per- 
sonal estate  which  A,  B,  should  possess 
at  his  death ;  the  condition  in  life  of  the 
Plaintiff*  not  having  been  altered,  and  no 
expectation  on  his  part  having  been 
defeated :  Ueld«  that  this  contract  might 
be  put  an  end  to  by  agreement  between 
the  Plaintiff's  father  and  A.  B, 

Semble,  that  if  there  had  been  part 
performance  of  the  agreement  altering 
the  condidon  in  life  of  the  Plaintiff,  then 
the  Court  would  not  have  permitted  the 
father  to  take  him  back  to  his  prejudice, 
and  would  have  compelled  a  complete 
performance  in  his  favour.  Hill  v.  Gomme. 

vol.  1,  p.  540 

3.  An  estate  was  settled  to  the  husband 
and  wife  successively  for  life,  with  re- 
mainder to  tiieir  chilcuren  as  they  should 
appoint,  and  in  default  of  appointment 
between  such  children.  The  husband 
and  wife  encumbered  their  life  interests, 
and  in  Auffusi  the  husband  and  wife, 
having  seven  children,  appointed  the 
whole  estate  to  the  eldest  daughter ;  in 
October  of  the  same  year  the  husband, 
wife  and  daughter  mortgaged  the  pro- 
perty for  8,000/.  The  mortgagee,  under 
the  power  of  sale  in  the  mortgage  deed, 
sold  the  property  to  the  Plaintiff;  and 
after  the  title  haa  been  approved  of,  one 
of  the  younger  children  gave  notice  to  the 
Plaintiff  not  to  complete,  and  that  the 
appointment  was  a  fraud  on  the  marriage 
settlement,  and  also  cautioning  the  pur- 
chaser not  to  pay  the  purchase-money ; 
he  did  not,  however,  follow  up  the  notice 
by  any  proceeding.  Held,  that  notwith- 
standing this,  a  good  title  was  shewn, 
and  that  the  purchaser  must  complete. 
Oreen  v.  Pul^d,  vol.  2,  p.  70 

4.  Remedy  by  supplemental  bill,  after  a 
decree  for  specific  performance,  for  the 
damages  occasioned  to  the  Plaintiff  by 
the  abstraction  by  the  Defendant,  pm- 
dente  Uu,  of  part  of  the  subject-matter  of 
the  suit.  Nelson  v.  Bridges,  vol.  2,  p.  239 

5.  A,  B,t  an  attorney,  representing  himself 
to  be  authorized  by  the  owners,  entered 
into  an  agreement  on  their  behsJf,  to  sell 
a  house  to  the  Plaintiff,  and  received  a 
deposit  The  Plaintiff  filed  a  bill  against 
the  owners  and  A,  B.,  praying  a  specific 
performance,  and  in  the  alternative,  that 
if  the  agreement  could  not  be  enforced 
against  the  owners,  then  that  A.  B.  might 
repay  the  deposit  and  the  costs  incurred 
by  the  Plaintiff  and  of  the  suit  It  ap- 
peared at  the  hearing  that  A,  B,  had  do 
authority  to  sell.  Held,  that  the  remedy 


of  the  Plaintiff  against  A,  B,  banfp  alto- 
gether at  law  could  not  be  had  in  this 
suit,  and  die  bill  was  dismissed  with 
costs.    SainsbwryY,  Jones,    vol.  2,  p.  462 

6.  Assignees  of  a  bankrupt  amreed  to  sell  a 
part  of  his  estate,  and  filed  a  bill  for 
specific  performance.  It  turned  out  that 
the  estate  was  vested  in  assignees  under 
a  previous  insolvency.  After  the  Master 
had  made  his  report,  upon  a  reference  as 
to  title,  the  assignees  in  insolvency  of- 
fered  to  concur  in  the  sale.  Heldj^  that 
a  good  tide  could  be  made.  Sidebotham 
V.  Barrington,  vol.  4,  p.  110 

7.  The  Court  will  not  enforce  a  contract 
involving  a  breach  of  trust.  Wood  v. 
Richardson.  vol.  4,  p.  174 

8.  The  owner  of  an  estate  took  the  benefit 
of  the  Insolvent  Act,  and  afterwards  be- 
came bankrupt  The  assignees  in  bank- 
ruptcy, without  communicating  with  the 
assignees  of  the  insolvency,  in  whom  the 
estate  was  vested,  sold  it  Pending  a 
suit  instituted  by  the  vendors  for  a  spe- 
cific performance,  the  assignees  of  in- 
solvency afi&rmed  the  sale.  A  specific 
performance  was  decreed.  Sideboihamv. 
Barrington,  vol.  5,  p.  261 

9.  A  tenant  in  possession  purchased  the 
property,  which  was  represented  to  be 
forty-six  feet  in  depth ;  it  turned  out  to 
be  thirty-three  only.  Held,  that  he  was 
entitle  to  an  abatement  King  v.  Wilton, 

vol.  6,  p.  124 

10.  A  trustee  entered  into  a  contract  for 
the  sale  of  trust  property,  and  it  was 
agreed  that  the  purchaser  should,  out  of 
the  purchase-money,  retain  a  private 
debt  due  to  him  from  the  trustee.  On  a 
bill  by  the  trustee :  Held,  that  this  Court 
would  not  decree  the  specific  perform- 
ance of  such  a  contract.  Tkoinpson  v. 
Blackstone,  vol.  6,  p.  470 

1 1 .  In  cases  of  si>ecific  performance,  courts 
of  equity  exercise  a  discretion.  In  cases 
of  great  hardship  they  will  not  interfere, 
but  will  leave  the  Plaintiff  to  his  remedy 
by  recovery  of  damages  at  law.  Wedg- 
wood  V.  Adams,  vol.  6,  p.  600 

12.  A.  contracted  to  sell  a  wharf  on  the 
banks  of  the  Tkames,  with  a  jetty.  The 
jetty  turned  out  to  be  liable  to  be  re- 
moved by  the  corporation  of  London^  if 
they  thought  fit.  Held,  that  the  jetty 
was  essential  to  the  beneficial  occupation 
and  enjoyment  of  the  premises  con- 
tracted to  be  sold,  and  that  a  specific 
performance  could  not  be  decreed.  Peers 
V.  Lambert,  vol.  7f  p.  546 

13.  Where  a  bill  for  specific  performance 
is  filed  by  a  purchaser,  and  it  turns  out 
that  the  vendor  cannot  make  a  good 
title,  the  bill  is  dismissed,  but  without 
costs.    Maiden  v.  Fyson,      vol.  9,  p.  347 

14.  A  railway  company  about  to  sever  the 
Plaintiff's  land  by  their  railroad,  agreed 
to  purchase  the    necessary  portion   of 
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land,  "  subject  to  tbe  makiiig  luch  roads, 
wajTS,  and  slips  for  cattle  as  might  be 
necessary."  Held,  that  although  it  was 
difficult  to  execute  an  agreement  thus 
expressed,  yet  that  the  Plaintiff  was  en- 
titled to  a  specific  performance: — ^that 
the  word  '<  necessary"  must  receive  a 
reasonable  interpretation ;  the  expression 
was  held  to  mean  **  such  roads,  ways,  and 
slips  for  cattle  as  miglit  be  necessary  and 
proper  for  convenient  communication  be« 
tween  the  several  portions  of  the  Plain- 
tiff's land,"  and  a  reference  was  there- 
fere  directed  to  ascertain  what  was  ne- 
cessary and  proper.  Sanderson  v.  The 
Coekermouth  and  Workington  Railway 
Company,  vol.  11 ,  p.  497 

15.  The  Commissioners  of  Woods  and  Fo- 
rests are  not,  under  the  7  Oeo.  4,  c.  77, 
entitled  to  sue  or  liable  to  be  sued  for 
the  specific  performance  of  contracts  for 
leases  entered  into  with  and  by  them. 
Nmrse  v.  Lord  Seymour.      vol.  18,  p.  254 

16.  Courts  of  Equity  will  not  lend  their  as- 
sistance to  enforce  the  specific  perform- 
ance of  ordinary  contracts  for  the  sale 
and  purchase  of  chattels,  unless  there  be 
something  very  special  in  the  nature  of 
the  contract.  On  the  other  hand,  if  a 
trust  be  created,  the  circumstance  that 
the  subject-matter  is  a  personal  chattel 
will  not  prevent  this  Court  from  enforc- 
ing the  due  execution  of  the  trust.  Pooley 
V.  Budd,  vol.  14,  p.  34 

17.  A  railway  company  contracted  to  pur- 
chase land  for  making  the  line,  but  they 
afterwards  abandoned  the  undertaking, 
and  allowed  their  compulsory  powers  to 
expire.  Held,  that  the  hardship  of  forc- 
ing them  to  take  land  which  would  be 
useless  to  them,  was  no  reason  why  spe- 
cific performance  should  not  be  decreed. 
Lord  James  Stuart  v.  The  London  and 
North'  Western  Railway  Company, 

vol.  15,  p.  513 

18.  The  Defendant  agreed,  in  writing,  to 
take  shares  in  a  joint-stock  company 
(which  were  transferable),  **  and  to  ex- 
ecute the  deed  of  settlement  when  re- 
quired." Specific  performance  was  re- 
fused. The  Sheffield  Gas  Consumers* 
Company  {registered)  v.  Harrison. 

vol.  17,  p.  294 

19.  Specific  performance  of  an  under-lease 
refused,  the  intended  lessee  having,  with 
notice,  committed  acts  which  would  have 
been  a  forfeiture  of  the  original  lease. 
Lewis  V.  Bond.  vol.  18,  p.  85 

20.  The  Court  will  not  decree  a  specific 
performance  which  involves  a  breach  of 
trust.    Shaw  v  Topham,      vol  19,  p.  576 

20*  A  contract  for  the  sale  and  purchase  of 
an  uncertain  thing,  the  extent  and  value 
of  which  is  understood  to  be  unknown  to 
both  parties,  is  valid,  and  neither  party 
can  resist  completing,  merely  because 
the  reality  has  turned  out  to  be  different 


from  what  he  anticipated.    Biueendah  v. 
Seale.  vol.  19,  p.  601 

21.  But  where  something  different  firom 
what  is  claimed  by  the  purchaser  was  in- 
tended to  be  sold  by  the  vendor,  this 
Court  will  not  compel  the  latter  specifi- 
cally to  perform  the  contract,  which,  in 
substance,  though  not  in  terms,  is  really 
different  from  that  which  was  entered 
into.     Ibid. 

22.  Where  the  terms  of  a  contract  are  am- 
biguous, and  by  adopting  the  construc- 
tion of  the  purchaser  would  compel  the 
vendor  to  convey  property  not  intended 
or  believed  by  him  to  be  included  in  the 
contract,  this  Court  will  not  decree  a  spe- 
cific performance.    Ibid. 

23.  The  Court  will  not  decree  the  specific 
performance  of  a  contract  unless  it  can 
enforce  the  whole ;  but  the  difficulty 
seems  to  be  removed  where  the  part 
which  it  is  impossible  to  enforce  has  al- 
ready been  performed.    Hope  v.  Hope. 

vol.  22,  p.  351 

24.  The  Defendant  agreed  to  purchase  a 
property  at  a  valuation  to  be  made  by  ji* 
B.  The  Court,  though  it  considered 
ji.  B.'n  valuation  very  hiffh,  **  and  per- 
haps exorbitant,"  decreed  specific  per- 
formance, there  appearing  neither  "  fraud, 
mistake  nor  miscarriage."  Collier  v.  Mason, 

vol.  25,  p.  200 

25.  A,  agreed  to  grant  a  lease  to  B.  as  soon 
as  B.  should  have  built  a  house,  with  the 
necessary  outbuildings  on  the  land,  of 
the  value  of  l,400f.  at  the  least,  *'  accord- 
ing to  a  plan  to  be  submitted  to  and  ap- 
proved bv  A.**  B,  agrreed  to  build  and 
take  the  lease.  No  plan  had  been  ap- 
proved of.  Held,  that  no  decree  could 
be  made  for  specific  performance,  and  a 
bill  filed  by  A.  for  that  purpose  was  dis- 
missed with  costs.    Brace  v.  Wehnert. 

voL  25,  p.  348 

26.  A  person  contracting  for  the  lease  of  a 
mine  cannot  resist  its  performance  on  the 
ground  of  his  ignorance  of  mining  mat- 
ters, and  of  the  mine  turning  out  worth- 
less.   Haywood  v.  Cope.     vol.  25,  p.  140 

27.  Specific  performance  isn  matter  of  dis- 
cretion, to  be  exercised,  however,  accord- 
ing to  fixed  and  settled  rules,  and  the 
mere  inadequacy  of  consideration  is  not 
a  ground  for  exercising  such  discretion 
by  refusing  a  specific  performance.   Ibid. 

28.  Directors  having  entered  into  a  con- 
tract, ultra  vires,  and  which  was  not 
binding  on  the  companv :  Held,  that  it 
could  be  neither  specifically  performed, 
nor  could  the  Court  order  them  to  make 
good  their  representations.  Ellis  v.  Col" 
man ;  Bates  v.  Husler,        vol.  25,  p.  662 

29.  A  contract  for  the  sale  of  land  provided, 
that  one  party  was  to  be  consulted  on  any 
houses  proposed  to  be  built  thereon  by 
the  other,  and  in  case  of  difference,  that 
A.  and  B,,  or  their  nominees,  should  have 
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power  to  decide  any  such  question. 
There  having  been  no  decision,  held, 
that  this  Court  could  not  specifically  per- 
form the  contract.  Tillet  y.  The  Charing 
Crots  Bridge  Company.       vol.  26,  p.  419 

30.  A  specific  performance  will  not  be  de- 
creed after  a  delay  of  ten  years,  when 
nothing  has  been  done  in  the  meantime. 
Alloway  v.  Braine.  vol.  26,  p.  575 

31.  A  Court  of  Equity  will  not  decree  the 
specific  performance  of  a  contract  to  bor- 
row a  sum  of  money  on  mortgage.  Rogert 
V.  Challia,  vol.  27,  p.  175 

32.  A  landlord  had,  in  1827,  agreed  to 
grant  his  tenant  a  lease,  but  none  had 
been  granted,  though  the  tenant  had 
been  in  possession.  On  a  bill  by  the 
tenant  for  specific  performance,  the  land- 
lord set  up,  by  way  of  defence,  that  the 
tenant  had  committed  waste.  The  Court 
directed  the  lease  to  be  executed  and 
antedated,  and  the  question  of  waste  to 
be  tried  at  law.    Poyntz  v.  Fortune* 

vol.  27,  p.  S98 

33.  Decree  to  compel  directors  in  a  joint- 
stock  company  to  take  shares  subscribed 
for  by  them,  and  which  were  transferable, 
refused.  Bluck  v.  Mallalue,  vol.  27,  p.  898 

34.  Incumbent  agreed  to  grant,  at  a  future 
period,  a  lease  of  his  glebe,  containing 
about  487  acres,  **  except  37  acres  there- 
of," which  were  not  specified.  Held, 
that  the  contract  was  not  void  for  uncer- 
tainty, that  the  right  of  selecting  belonged 
to  the  lessor,  he  having  the  first  act  to 
do ;  but  that  if  a  lease  had  actually  been 
granted  in  the  uncertain  form  of  the  con- 
tract, the  right  of  selecting  would  then 
have  belong^  to  the  tenant.  Held  also, 
that  this  right  of  selection  must  not  be 
exercised  oppressively,  so  as  to  interfere 
with  the  beneficial  enjoyment  of  the  rest 
of  the  farm.    Jenkins  v.  Green,    (No.  1.) 

vol.  27,  p.  437 

35.  An  incumbent  agreed  to  grant  a  farm- 
ing lease  of  the  glebe,  at  a  rent  payable 
half-yearly.  The  Enabling  Statute  (5  & 
6  Vict.  c.  27)  requires  the  rent  to  be  re- 
served quarterly.  Held,  first,  that  the 
Court  would  not  compel  the  lessee  to 
take  a  lease  reserving  the  rent  quarterly. 
Secondly,  that  the  Court  would  not,  in 
the  face  of  the  act,  approve  of  a  lease  re- 
serving the  rent  half-yearly ;  but,  thirdly, 
that  if  a  lease  reserving  the  rent  half- 
yearly  had  actually  been  executed  by  the 
bishop  and  patron,  it  would,  in  favour  of 
the  tenant,  have  been  a  perfectly  valid 
lease  under  the  fourth  section.  Jenkint  v. 
Green,  (No.  2.)  vol.  27,  p.  440 

36.  The  Defendant  entered  into  a  contract 
to  purchase  leaseholds,  after  his  solicitor 
had  perused  the  leases.  He  intended  to 
apply  the  property  to  a  purpose  which  it 
turned  out  was  prohibited  by  the  lease. 
Held,  that  whether  the  vendor  knew  the 


purchaser's  intention  or  not,  the  pur- 
chaser was  bound  specifically  to  perform 
his  contract.    Morhy  v.  Gavering, 

vol.  29,  p.  84 

87.  On  a  decree  for  specific  performance  of 
a  contract  to  purchase  a  lease,  the  assign- 
ment was  oraered  to  be  antedated,  so  as 
to  bear  date  on  the  day  on  which  the  con- 
tract ought  to  have  been  performed.  Ibid, 

88.  Principles  on  which  the  Court  proceeds 
in  refusing  specific  performance  in  cases 
of  mistake.    Swaisland  v.  Deartley, 

vol.  29,  p.  430 

39.  When  the  description  of  the  property 
sold  is  ambiguous,  and  the  purchaser 
swears  he  made  a  mistake,  and  this  is 
not  disproved,  the  contract  will  not  be 
enforced ;  but  if  there  appear  no  ground, 
on  the  particulars,  for  the  mistake,  it  is 
not  sufficient  for  the  purchaser  to  swear 
that  he  has  made  a  mistake.    Ibid, 

40.  An  undivided  moiety  of  a  property  was 
sold  by  auction,  the  rent  of  which  was 
described  as  16/. ;  but  that  was  the  rental 
of  the  whole  and  not  of  a  moiety.  The 
purchaser  might  have  discovered  this 
from  the  rest  of  the  particulars :  but  hav- 
ing sworn  that  he  had  purchased,  under 
a  mistake  that  16/.  was  the  renul  of  a 
moiety,  the  Court  refused  to  decree  a 
specific  performance  against  him.   Ibid, 

41.  A  solicitor  contracted,  in  his  own  name, 
to  purchase  a  freehold ;  he  resisted  the 

Eerfbrroance  of  it  on  the  ground  that  he 
ad  acted  as  the  mere  agent  of  a  client, 
and  that,  it  being  a  case  of  hardship, 
damages  at  law  would  be  an  inadequate 
remedy  to  the  vendor.  Held,  that  he  was 
bound  to  perform  the  contract.  iSiuroii  v. 
Blake,  vol.  29,  p.  438 

42.  The  Defendant  agreed  to  take  a  lease 
of  a  public-house,  provided  a  retail  li- 
cence should  be  obtained.  The  magis- 
trates afterwards  granted  a  written  licence 
to  sell  excisable  liquors  and  to  permit 
them  to  be  consumed  on  the  premises, 
but  they  insisted  on  a  verbal  promise 
that  no  excisable  liquors  should  be  sold 
for  consumption  upon  the  premises. 
Held,  that  the  Defendant  was  not  bound 
to  take  the  lease.     Modien  v.  Snowball, 

vol.  29,  p.  641 

43.  After  a  decree  for  specific  perform- 
ance, and  execution  of  the  conveyance, 
the  purchaser  neglected  to  pay  the  pur- 
chase-money. The  Court,  on  the  appli- 
cation of  the  vendor,  fixed  a  day  and 
place  for  that  purpose.  MorUy  v.  Clover' 
ing.  vol.  30,  p.  108 

44.  The  Defendant  agreed  to  enter  into 
partnership  with  the  Plaintiffs  on  a  future 
day,  and,  on  his  failing  to  do  so,  to  lend 
them  10.000/.  for  two  years.  He  failed  to 
do  so.  To  a  bill  for  specific  performance 
of  this  agreement  a  general  demurrer 
was  allowed.    Sieikel  v  MotenihaL 

▼oL  80,  p.  871 
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i5,  J.  agreed  to  take  from  B.  a  lease  of  an 
unfiniahed  house,  containing  covenants 
on  the  part  of  A.  to  repair  and  keep  in 
repair.  B.  agreed  to  finish  the  house. 
The  Court  declined  compelling  A.  to 
take  the  lease,  the  house  having  been 
finished  in  such  a  defective  manner  as  to 
make  it  unreasonable.  TildetUy  v.  Clark- 
M«*  vol.  80,  p.  419 

46.  Properties  held  by  several  trustees 
under  several  trusts  and  for  different  per- 
sons were  sold  together,  in  one  lot,  for 
one  undivided  sum  and  with  special  con- 
ditions, as  to  part,  limiting  the  title. 
Held,  that  the  purchaser  could  not  resist 
the  specific  performance  of  the  contract 
on  the  ground  of  the  mode  in  which  the 
trust  property  had  been  sold.  Held  also, 
that  the  Court,  if  necessary,  would  ap- 
portion the  purchase-money.  Rede  v. 
Oaket,  vol.  S2,  p.  555 

47.  A  Court  of  Equity  will  not  decree  the 
specific  performance  of  a  contract  for  the 
purchase  of  a  lease,  where,  from  pending 
and  threatened  litigation,  it  is  impossible 
to  ascertain  to  whom  the  ground-rent  is 
pavable,  and  the  purchaser  must  be  in- 
volved in  immediate  litigation.  Pegler 
V.  White.  vol.  33,  p.  403 

48.  The  vendor  of  a  real  estate  died  before 
completion  intestate  as  to  his  real  estate. 
Held,  that  the  legal  personal  representa- 
tives of  the  vendor  might  maintain  a  bill 
against  the  vendor's  heir  and  the  pur- 
chaser for  a  specific  performance,  and 
that  although  the  interest  of  vendor  was 
equitable  and  the  purchaser  had  since  got 
in  the  legal  estate.    Hoddel  v.  Pugh, 

vol.  33,  p.  489 

49.  Specific  performance  of  an  agreement 
between  four  persons,  regulating  the 
right  to  all  their  future  patented  inven- 
tions, refused,  on  the  following  grounds : 
first,  that  it  was  too  vague  and  uncertain 
as  to  its  duration ;  secondly,  that  it  in- 
volved a  contract  for  personal  services  of 
an  uncertain  duration  ;  thirdly,  the  want 
of  mutuality  in  regard  to  one  oi  the  sti- 
pulations ;  and  fourthly,  that  the  position 
of  the  parties  had  been  materially  varied 
by  the  assignment  by  one,  to  a  stranger, 
of  all  his  interest  under  the  agreement 
Firih  V.  Ridley.  vol.  33,  p.  516 

50.  A  contract  for  the  sale  of  a  patent  spe- 
cificallv  enforced  at  the  suit  of  the  ven- 
dor, although  all  he  required  was  the 
payment  of  the  purchase-money.  Cogent 
V.  Gibton,  vol.  83,  p.  557 

51.  The  Defendant  agreed  to  purchase  from 
the  Plaintiff  some  shares  in  a  company, 
and  he  paid  the  price,  but  the  directors 
(having  the  power)  refused  to  assent,  so 
that  the  purchaser's  name  could  not  be 
placed  on  the  register.  The  Court  refused 
to  compel  the  assent,  and  also  refused  to 
decree  the  specific  performance  of  the 
contract     Bermingham  v.  Sheridan;  Re 


Waterloo  L\fe,    j^.  Aituranet  Company » 
(No.  4.)  vol.  83,  p.  660 

52.  A  delay  of  eleven  years  occurred  in  the 
completion  of  a  contract  for  the  sale  of  an 
estate,  but  which  was  occasioned  by  the 
state  of  the  title.  Held,  that  the  pur- 
chaser was  not,  after  this  delay,  compel- 
lable to  complete ;  but  that,  if  he  did,  he 
must  nay  interest  on  the  purchase-money 
according  to  the  contract,  his  money  not 
having  in  the  meanwhile  been  lying  idle. 
Forrer  v.  Naak,  vol.  84,  p.  167 

5Z.  Unon  a  treaty  for  a  lease  of  a  house, 
the  lessor  sent  to  the  lessee  a  letter,  spe- 
cifying the  terms  on  which  he  would  let 
it  The  lessee  immediately  took  posses- 
sion, but  he  signed  no  contract  The 
lessor  having  instituted  a  suit  for  specific 
performance,  the  lessee  insisted  that,  in 
addition  to  the  terms  contained  in  the 
letter,  the  lessor  bad  verbally  promised 
to  put  the  house  into  thorough  repair; 
this  the  lessor  denied.  The  Court  doubted 
whether  the  specific  performance  could 
be  enforced,  and  gave  the  Defendant  the 
option,  either  of  a  decree  for  specific  per- 
formance on  the  terms  of  the  letter,  or  a 
decree  to  deliver  up  possession  and  to 
pay  an  occupation  rent.  But  if  he  refused 
to  exercise  the  option,  the  Court  directed 
a  decree  on  the  latter  branch  of  the  alter- 
native.    Chappell  V.  Gregory. 

vol.  34,  p.  250 

54.  Questions  as  to  the  validity  of  the  con- 
tract and  as  to  whether  it  is  inequitable 
to  enforce  its  specific  performance  must 
be  determined  at  the  hearing;  questions 
of  title  are  referred  to  Chambers.  Wood 
V.  Oglander,  vol.  34,  p.  518 

65.  The  Plaintiff  agreed  to  grant  to  the  De- 
fendant a  lease  for  twenty-one  years,  with 
a  right  to  re-let ;  but  he  had  only  a  term 
of  twenty  years,  and  could  not  underlet 
without  the  consent  of  his  landlord.  The 
Defendant  repudiated  the  contract.  The 
Plaintiff  afterwards  filed  his  bill  for  spe- 
cific performance,  and,  pending  the  suit, 
the  landlord  agreed  to  concur.  Held, 
that  the  contract  could  not  be  enforced, 
and  the  bill  was  dismissed  with  costs. 
Forrer  v.  Naih,  vol.  95,  p.  167 


SPECIFIC  PERFORMANCE  (COSTS). 

1.  The  fact  of  a  title  having  been  per- 
fected in  the  Master's  office,  does  not 
determine  the  question  of  the^costs  of  a 
suit  for  specific  performance,  which  de- 
pends upon  whether  the  defects  which 
have  been  removed  there  were  the  occa- 
sion of  the  suit    Scoonet  v.  Morrell. 

vol.  1,  p.  251 

2.  A  bill  was  filed  by  a  vendor  for  the 
specific  performance  of  a  contract ;  the 
purchaser  insisted  that  the  contract  had 
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been  abandoned ;  failing  in  tbis  defence, 
be  was  ordered  to  pay  tbe  costs  of  suit 
up  to  tbe  bearing,  and  tbe  usual  refer- 
ence was  made  as  to  title.  Taylor  ▼. 
Brown*  vol.  2,  p.  180 

3.  In  a  suit  for  specific  performance,  a  pur- 
chaser set  up  defence  wbicb  prevented 
tbe  Plaintiff  obtaining  on  motion  a  re- 
ference as  to  title ;  tbe  Defendant  failing 
to  establish  sucb  defence  was  ordered  to 
pay  tbe  costs  up  to,  and  inclusive  of  tbe 
hearing*    Hyde  v.  Dalktway. 

vol.  4,  p.  606 

4.  Where  a  bill  for  specific  performance  is 
filed  by  a  purchaser,  ana  it  turns  out 
that  the  vendor  cannot  make  a  good  title, 
the  bill  is  dismissed,  but  without  costs. 
Maiden  v.  Fyton.  vol.  9,  p.  847 

5.  The  rule,  fiiat  tbe  costs  of  a  suit  for 
specific  performance  depend  upon  when 
the  title  was  first  shewn,  is  to  be  strictly 
adhered  to.     Wilkituon  v.  Hartley. 

vol.  15,  p.  188 

6.  A  vendor  agreed  to  surrender  or  procure 
some  person  to  surrender,  and  the  costs  of 
tbe  surrender  were  to  be  paid  by  the  pur- 
chaser. It  was  found  necessary  to  pro- 
cure a  surrender  under  the  Trustee  Act 
Held,  that  the  costs  of  the  proceedings 
ought  to  be  paid  by  tbe  vendor.  Bradley 
V.  Munton,  voL  16,  p.  294 

7.  When  a  vendor  succeeds  in  a  suit  for 
specific  performance,  he  is  entitled  to 
costs,  notwithstanding  tbe  title  was  first 
shewn  in  the  Master's  ofiice,  if  tbe  suit 
was  occasioned  solely  by  the  conduct  of 
the  Defendant.    Peers  v.  Snevd. 

vol.  17,  p.  151 

8.  A  purchaser  having  unsuccessfully  in- 
sisted, that  an  instrument  of  republica- 
tion did  not  sufiiciently  refer  to  the  will, 
so  as  to  identify  it,  no  costs  were  given  on 
either  side,  on  a  bill  for  specific  perform- 
ance by  vendor,  who  had  not  made  out 
his  title.     Weddall  v  Nixon, 

vol.  17,  p.  160 

9.  In  a  suit  by  vendor  for  specific  perform- 
ance, costs  were  given  to  him,  although 
both  parties  were  in  tbe  wrong  as  to  the 
only  point  «in  contest,  namely,  as  to  in- 
terest on  the  purchase-money,  a  good  title 
having  been  shewn  prior  to  the  institu- 
tion of  tbe  suit,  and  it  appearing  that  tbe 
conduct  of  tbe  purchaser  had  prevented 
the  completion  aown  to  that  time.  Sher- 
win  V.  Shakspeare.  vol.  17,  p.  267 

10.  A  purchaser,  who  bad  altogether  denied 
tbe  vendor's  right  to  a  specific  perform- 
ance, ordered  to  pay  the  costs  of  suit  in- 
stituted by  the  vendor  for  that  purpose 
down  to  the  bearing,  although  tbe  title 
was  not  finally  completed  until  after  tbe 
decree.  Carrodus  v.  Sharp,  vol.  20,  p.  56 

11.  The  Defendant,  a  purchaser,  ordered  to 
pay  all  the  costs,  though  a  good  title  was 
not  shewn  until  after  tbe  institution  of 
the  suit,  by  tbe  production  of  a  declara- 


tion which  was  not  tbe  cause  of  dtsj^ute, 
and  had  not  been  previously  required. 
Bridget  v.  Longman,  vol«  24,  p.  27 


SPECIFIC  PERFORMANCE  (REFER- 
ENCE AS  TO  TITLE.) 

[See  Accept AHCE  of  Title,  Vendor  and 
Purchaser  (Title),  Waiver  of  Re- 
quisitions.] 

1.  A  bill  prayed  tbe  specific  performance 
of  an  agreement,  "  if  a  good  title  could 
be  made."  At  the  hearing  it  was  de- 
clared that  the  agreement  ought  to  be 
specifically  performed,  and  it  was  re- 
ferred  to  tbe  Master  to  inquire  whether 
a  good  title  could  be  made.  Tbe  Mas- 
ter reported  in  the  negative.  The  Plain- 
tiff on  further  directions  waived  all  ob- 
jections to  the  title,  and  proposed  to  take 
the  property;  tbis  was  resisted  by  tbe 
vendor:  Held,  that  tbe  Plaintiff  was 
entitled;  but  being  aware,  at  tbe  first 
hearing,  of  the  objections  to  tbe  title,  he 
ought  to  pay  tbe  costs  of  tbe  investiga- 
tion in  the  Master's  office.  Bennett  v. 
Fowler.  voL  2,  p.  802 

2.  A  party,  acting  as  the  absolute  owner, 
contracted  to  sdl  property.  He  was  tbe 
absolute  owner  of  part,  and  as  to  die 
other  part  he  was  tenant  for  life,  with 

Sower  of  sale,  at  his  request  and  by  bis 
irection,  vested  in  trustees.  Upon  a 
bill  by  the  purchaser  for  a  specific 
performance,  an  inquiry  was  directed 
"  whether  the  Defendant  could  make  a 
good  title,  or  could  by  application  to  the 
trustees,  procure  a  good  tide  to  be  made." 
Graham  v.  Oliver,  vol.  3,  p.  124 

3.  The  Defendant,  a  purchaserof  a  public- 
house,  insisted  that  time  was  of  tbe  es- 
sence of  tbe  contract,  and  that^  the  ab- 
stract bad  not  been  delivered  within  tbe 
time  agreed  on.  A  reference  without 
prejudice  was  made,  on  motion,  as  to  the 
title,  and  when  it  was  first  shewn.  Fox- 
lowe  V.  Amcoate,  voL  3,  p.  496 

4.  Where  there  has  been  great  delay,  and 
there  is  little  hope  of  perfecting  the  tide 
within  a  reasonable  time,  tbe  Court  will 
dismiss  a  purchaser  with  costs.  Fraser 
V.  Wood.  vol.  8,  p.  839 

5.  Tbe  Defendant  agreed  with  the  Plain- 
tiff to  take  a  bouse  in  the  Strand^  to  be 
used  for  tbe  business  of  printing.  No- 
thing was  said  as  to  covenants.  Tbe 
Plaindff  was  a  lessee  under  a  lease  con- 
taining covenants  against  "obnoxious 
trades,"  and  the  Defendant  was  told 
that  the  premises  were  leasehold.  A  re- 
ference as  to  tide  was  directed,  having 
regard  to  tbe  covenants  in  the  lease  and 
the  purposes  for  which  tbe  premises  were 
taken.     Wilbraham  v.  Liveiey* 

vol.  18,  p.  206 

6.  A  vendor  filed  a  claim  for  specific  per- 
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formance,  and  gave  notice  of  motion  for 
a  decree.  The  Defendant  did  not  appear, 
and  a  decree  was  made  against  him,  di- 
recting a  specific  performance,  without 
any  reference  as  to  title.  Suhsequently, 
upon  the  motion  of  the  Defendant,  the 
Court  allowed  a  reference  as  to  title  to 
be  inserted  in  the  decree,  upon  his  pay- 
ing all  the  costs  of  the  application. 
Hugh$M  T.  Jonet,  yol.  26|  p.  24 


SPECIFIC  PERFORMANCE  WITH 
COMPENSATION. 

[See  Parol  Evidence.] 

1.  A  tenant  in  possession  purchased  the 
property,  which  was  represented  to  be 
forty-six  feet  in  depth  ;  it  turned  out  to 
be  thirty-three  only.  Held,  that  he  was 
entitled  to  an  abatement  of  price.  King 
V.  WiUmu  vol.  6,  p.  124 

2.  One  stipulation  in  a  contract  for  pur- 
chase  was,  that  the  vendor  should  make 
a  certain  road,  which  it  turned  out  he 
could  not  make  without  incurring  a  for- 
feiture. Held,  that  the  purchaser  was 
entitled  to  a  decree  for  specific  perform- 
with  a  compensation  for  the  damage,  if 
any,  in  consequence  of  the  road  not  being 
formed.    Peacock  v.  Penton. 

vol.  11,  p.  355 

3.  Property,  sold  as  copyhold,  turned  out 
to  be  partly  fi'eehold.  Held,  that  the 
vendor  could  not  compel  a  specific  per- 
formance, and  that  special  conditions, 
providing  that  errors  in  the  description 
should  not  invalidate  the  sale,  and  for  a 
compensation,  did  not  alter  the  case. 
AffUs  V.  Cox,  vol.  16,  p.  23 

4.  A  residence  with  four  acres  was  sold.  It 
turned  out,  that  there  was  no  title  to  a 
slip  of  ground  of  about  a  quarter  of  an 
acre,  between  the  house  and  the  high 
road.  Held,  that  it  was  not  a  proper 
subject  for  compensation,  and  that  a 
good  title  could  not  be  made.  Perkins 
V.  Ede.  vol.  16,  p.  193 

5.  When  a  vendor  can  make  a  title  to  three- 
fourths  onl^  of  the  property  sold,  the 
purchaser  is  not  entitled  to  take  the 
three-fourths  with  an  abatement,  but  he 
may  take  the  three-fourths  at  the  price 
agreed  on  for  the  whole.  Shaw  v.  Top- 
ham,  vol.  19,  p.  576 

6.  When  the  completion  of  a  purchase  is 
delayed  through  the  default  of  the  ven- 
dor in  possession,  and  the  property  has 
diminished  in  value,  or  has  been  dete- 
riorated by  permissive  waste,  the  pur- 
chaser is  entided  to  compensation.  Tfte 
Regent**  Canal  Company  v.  Ware, 

vol.  23,  p.  575 

7.  Redeemed  land  tax,  amounting  to  41 L 
per  annum,  was  sold  by  auction  in  one 
lot  The  particulars  represented  31. 14«. 
(part  of  it)  as  charged  on  three  houses. 


but  stated  that  the  title  consisted  of  a 
contract  for  redemption  of  the  land  tax 
of  the  25th  of  March,  1818.  This  con- 
tract, when  produced  after  the  sale, 
shewed  that  the  8/.  14t.  was  not  charged 
on  three  houses,  but  consisted  of  three 
small  sums,  each  charged  separately  on 
one  of  the  houses.  Held,  first,  that  the 
misdescription  was  fiital ;  secondly,  that 
the  reference  to  the  contract  did  not  give 
the  purchaser  notice  of  the  actual  state 
of  the  title ;  thirdly,  that  it  was  not  a 
matter  susceptible  of  compensation,  and 
a  bill  by  the  vendor  for  specific  perform- 
ance was  dismissed  with  costs.  Cox  v. 
Cooenton,  vol.  31,  p.  878 

8.  The  tenant  for  life  of  a  real  estate,  the 
trustees  of  which  were  empowered  to 
sell  it  at  his  request  and  by  his  direction, 
entered  into  a  contract  to  sell  it  The 
estate  was  subject,  with  others,  to  a 
charge  for  younger  children.  The  te- 
nant for  life  died  without  issue,  and  the 
fee  of  the  estate  passed  under  his  will. 
Held,  that  the  purchaser,  on  waiving^  the 
objection  as  to  the  charge,  was  entitled 
to  a  specific  performance  against  the  re- 
presentatives of  the  vendor,  but  that  he 
was  not  entitled  either  to  an  indemnity 
against  the  charge  or  to  compensation. 
Bainbridge  v.  Kinnaird.     vol.  82,  p.  846 


SPOLIATION. 

[See  Presumption.] 

1.  When  an  accounting  party  destroys  the 
accounts  before  the  matters  have  been 
finally  adjusted  and  still  more  pending  a 
litigation,  the  Court  will  presume  every- 
thing most  unfavourable  to  him,  con- 
sistent with  the  established  facts.  Gray 
V.  Hai^;  Haig  v.  Gray,      vol.  20,  p.  219 

2.  A  solicitor  deposited  some  of  his  own 
deeds,  as  a  security  for  a  sum  of  money 
due  to  two  clients,  in  a  box  belonging  to 
them.  He  retained  the  box,  but  after  his 
death  it  was  found  that  he  had  abstracted 
the  deeds  from  it,  and  they  could  not  be 
distinguished  from  the  solicitor's  other 
deeds.  Held,  that  the  clients  had  a  lien 
on  all  the  solicitor's  deeds  for  their  debt 
Mason  v.  Morley,    (No.  2.) 

vol.  84,  p.  475 
(See  Mason  v.  M^rUy,  vol.  84,  p.  471) 


STAMP. 

1.  A  Plaintiff  sued  to  recover  a  large  un- 
liquidated sum  due  to  her  tesUtrix ;  but 
the  stamp  on  the  probate  did  not  cover 
the  amount  claimed.  Held,  that  the 
Plaintiff'  could  not  obtain  a  decree  even 
for  accounts  and  inquiries,  until  the  pro- 
bate had  been  properly  stamped.  The 
cause  stood  over,  and  the  commissioners 
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stamped  the  probate  and  gave  credit  for 
the  auty.    Howard  v.  Prince, 

vol.  10,  p.  312 
2.  Whether  the  practice  of  the  Court  of 
allowing  a  copy  of  a  lost  instrument  to 
be  stamped,  in  order  that  it  may  be  given 
in  evidence  is  altered  since  the  18  &  14 
VieU  c.  97*    May  v.  May, 

vol.  83,  p.  81 


STANNARIES. 
[5e«  JuRiiDXCTiON  (other  Courts).] 


STATUTES, 

[See  Statute  (Construction),  Statute 
OF  Frauds,  Statute  op  Limitations.] 

EIIm*  13,  c.  5  (see  Fraudulent  Conveyance), 
c.  10  i$ee  Lease). 
27,  c.  5  (eee   Voluntary    Settlement, 

&c.). 
c.  20  (see  Trust). 
Car,  II.  21,  c.  24  (see  Evidence). 

29,  c.  8  (see  Statute  of  Frauds). 
mn,  &  Mary  4  &  6,  c.  20  (see  Devastavit). 
jfnne  4,  c.  16  (see  Subpcena). 
6,  c.  18  (see  Jurisdiction), 
c.  85  (see  Registration  Act). 
Geo,  II.  9,  c.  31  (see  Mortmain). 

III.  18,  c.  8  (see  Alien). 

c.  21  (see  Alien). 
BZ,  c.  68  (see  Insurance). 
89  &  40,  c.  98  (see  Remoteness, 

Thellusson  Act). 
40,  c.  88  (see  Probate). 

c.  98  (see  Remoteness,  Thel- 
lusson Act). 
52,  c.  101  (see  Charity). 
6S,  c.  14  (see  Annuity). 
59,  c.  12  (see  Parish). 

IV.  1,  c  119  {see  Estote  Tail). 

6,  c  16  (see  Estate  Entail), 
c.  64  (see  Costs). 

7,  c.  57  (see  Insolvent). 

c  77  (see     Specific    Perform- 
ance). 

9,  c.  78  (see  Insolvent). 

10,  c.  56  (see  Building  Society). 
miL  IV.  1,  c.  36  (Me  Forma  Pauperis,  Pro- 

cess  Pro  Confesso). 
c.  40  (see    Executor    (taking 

beneficially)), 
c.  47  (see  Trustee  Act), 
c.  60  (see  Trustee  Act). 
2,  c.  57  (see  Charity,  4). 

2  &  8,  c  125  (see  Trustee  Relief 

Act). 

3  &  4,  c.  27  (see  Statute  of  Li- 

mitations). 

c.  94  (m0  Chief  Clerk). 

c.  74  (see  Estate  Tail.  ; 
Married  Woman's  I 
Conveyance). 


wm.  IV.  3  fie  4,  c.  104  (see  Debt). 

c  105  (see  Dower). 

4  &  5,  c.  22  (see  Apportionment). 

c.  29  (tee  Investment). 

5  &  6,  c.  76     (see     Jurisdiction, 

Charity). 

6  &  7,  c.  82  (see    Building   So- 

ciety), 
c.  84  (see  Taxation), 
c.  77  (see  Charity). 
7,  c.  26      (see    Revocation, 
Will). 
Vict.  1,  c  78  (see  Corporation). 

1  &  2,  c.  78  (see  Taxation). 

c.  1 10  (see  Judgment  Debt). 

2  &  8,  c  11  (see  Devastavit). 

8  &  4,  c.  55  (see  Draining  Act), 
c.  113  («e«  Charity). 

4  &  5,  c  35  (see  Copyhold). 

5f  c.  5  (see  Junwliction). 

5  &  6,  c.  22  (see  Jurisdiction). 

c.  27  (see  Lease), 
c.  100  (see  Patent). 

6  &  7,  c.  32  (see  Building  Society). 

c.  37  (see  Mortmain). 

c.  73  (see  Solicitor,  Taxation). 

c.  85  (see  Evidence). 

7  &  8,  c.  32  (see  Bank). 

c.  110  {see  Company), 
c  111  (see  Bankruptcy). 
8,  c.  18  (see  Lands  Clauses  Act, 
Railway). 

8  &  9,  c.  16  (see  Company). 

c.  52  (see  Jewish  Charity), 
c.  118  (see  Exchange). 

10  &  11,  c  96    {see   Trustee    Relief 

Act). 

11  &  12,  c.  45  (see  Winding  up). 

c.  63  (see  Fishery), 
c.  112  (see  Sewage). 

12  &  13,  c.  106  (see  Bankrupt). 
18  8c  14y  c.  35  (see  Affidaviu). 

c.  60  (see  Trustee  Act), 
c.  94  (see  Mortmain), 
c.  97  (see  Stamp), 
c.  1 15  (see  Insurance). 

15  &  16,  c.  51  (Me  Copyhold). 

c.  55    (see    Trustee    Relief 
Act). 

c.  76  (see  Mortgage). 

c  80  (see  Accountant). 

c.  83  {see  Patent). 

c.  85  (see  Burial). 

c.  86  (see  Filing  Bill,  Pro- 
duction  of  Documents,  Witness. 
Evidence,  Parties,  Chambers,  Re- 
vivor, Injunction,  Appearance, 
Supplement,  Absent  Parties). 
16,  c.  .5  {see  Patent). 

16  fie  17,  c.  13  (5ee  Burial). 

c.  51  (see  Succession  Duty), 
c.  86  (see  Judgment,  Mort- 

gage), 
c.  157  (see  Charitable  Trusts 
Act,  Endowment). 

17  fie  18,  c.  82  (see  Prohibition). 

c.  104  (see  Ship). 
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Hei,  17  &  18,  c  lis  («M  Mortgage  Exon- 
eration), 
c.  126  (iee  Arbitration). 

18  &  19,  c  15  (m«  Deed). 

c.  48  (iee  Marriage  Settle- 
ment). 

c.  47  {ue  Winding  up). 

c.  63  (tee  Friendly  Society's 
Act). 

c.  122  (tee  Metropolitan 
Building  Act). 

19  &  20,  c.  47  (tee  Company). 

C.120  -{tee  Settled  Estates 
Act). 

20  &  21,  c.  14  (tee  Security  for  Costs). 

c.  78  (tee  Jurisdiction), 
c.  85  (tee  Married  Woman). 

21  &  22,  c.  27  (tee  Damages). 

c.  106  (tee  East  India  Com- 
pany). 
c.  108  (see  Married  Woman). 

22  &  23,  c.  35    (tee    Issue    at    Law, 

Questions  of  Law 
or  Fact), 
c.  63  (tee  Foreign  Law). 

23  &  24,  c.  35    (tee    Trustee    Relief 

Act). 
c.  38  (tee  Judgment), 
c.  112  (tee  Payment  out  of 

Court), 
c  127  (tee  Solicitor), 
c.  145  (tee  Trustee). 
25  &  26,  c.  53  (tee  Land  Registry), 
c  68  {tee  Ship), 
c  86  (tee  Lunatic). 
c.  89  (tee  Winding  up). 


STATUTES  (CONSTRUCTION). 

1.  The  39  Elit.  c  5,  enables  "all  and 
every  perton  and  pertont**  to  found  hos- 
pitals, &c.,  and  to  create  them  bodies 
corporate.  Held,  that  a  corporation  may 
exercise  the  powers  given  by  the  act  to 
"  person  and  persons."  Attorney- Gene- 
ral V.  The  Corporation  of  Neweattle. 

vol.  5,  p.  307 

2.  The  Court  knows  nothing  of  the  inten- 
tion of  an  act  of  parliament,  except  from 
the  words  in  which  it  is  expressed,  ap- 
plied to  the  facts  existing  at  the  time. 
Logan  y.  The  Earl  of  Courtoum. 

vol.  13,  p.  22 

3.  Persons  interfering  with  the  property  of 
individuals,  by  virtue  of  an  act  of  parlia- 
ment, are  strictly  tied  down  to  the  limits 
of  the  powers  given  by  the  act,  and  they 
are  bound  to  shew,  clearly  and  distinctly, 
that  they  are  empowered  by  the  act  to  do 
what  they  propose  to  do.  Oldaker  v. 
Bunt,  vol.  19,  p.  485 

4.  Where  one  clause  of  an  act  of  parlia- 
ment directs  specific  acts  to  be  done, 
such  acts  may  be  done  though  they  would 
be  included  in  the  general  terms  of  a 
subsequent  prohibitory  clause,  for  the 


former  clause  is  not  controlled  by  the 
latter.    De  fVinUm  ▼.  Mayor  of  Breeon. 

vol.  26,  p.  533 


STATUTE  OF  DISTRIBUTIONS. 

[See  Next  of  Kin.] 

STATUTE  OF  FRAUDS. 
[See  Part  Performance.] 

1.  Where  the  want  of  signature  to  an  agree- 
ment for  the  sale  of  lands  clearly  appears 
on  the  bill,  the  objection  may  be  taken 
advantage  of  by  general  demurrer ;  but 
the  statements  of  the  bill  not  being  in- 
consistent with  a  signature  by  the  party 
to  be  charged,  and  containing  allegations 
of  psrt  performance,  a  general  demurrer 
thereto  was  overruled.  Field  v.  Hutrhin- 
ton.  vol.  1,  p.  599 

2.  The  Defendant,  on  the  6th  of  June, 
offered  in  writing  to  sell  his  farm  for 
l,000t ;  but  the  Plaintiff  offered  950/., 
which  the  Defendant,  on  the  27th  of 
/iMe,  after  consideration,  refused  to 
accept.  On  the  29th  the  Plaintiff,  by 
letter,  agreed  to  give  1,000/.,  but  there 
appeared  to  be  no  assent  on  the  part  of 
the  Defendant,  though  there  had  been  no 
withdrawal  of  the  first  offer.  Held,  that 
there  was  no  binding  contract  within  the 
Statute  of  Frauds.     Hyde  v.  Wrench. 

vol.  3,  p.  334 

3.  A  parent,  by  his  agent,  on  the  marriage 
of  his  daughter,  entered  into  an  engage- 
ment, in  writing,  with  her  intended  hus- 
band, in  which  his  name  was  written, 
but  not  signed.  Held,  that  a  letter  writ- 
ten by  the  parent  after  the  marriage,  re- 
ferring to  the  memorandum,  as  stating 
the  terms  of  the  engsgement,  was  either 
a  sufficient  agreement  signed  by  the 
party,  within  the  Statute  of  Frauds,  or  a 
sufficient  recognition  of  the  use  made  uf 
his  name  in  the  memorandum.  De  Beil 
V.  Thornton,  vol.  3,  p.  469 

4.  Contract  for  the  purchase  of  tithes  not 
signed  by  the  party  chargeable,  held, 
under  the  circumstances,  to  have  been 
taken  out  of  the  Statute  of  Frauds.  Blach- 
fwd  v.  Kirkpatriek.     •        vol.  6,  p.  232 

5.  jt.*a  agent  wrote  to  B,,  **  I  am  directed 
to  offer  you  for  the  premises  3,000/.," 
&c.  B.  replied,  **  We  accept  your  offer. 
If  you  approve  of  the  inclosed,  sign  the 
same,  and  we  will,  on  receipt  of  the  de- 
posit, sign  you  a  copy.  B,  filed  a  bill 
for  specific  performance,  and  A,  did  not 
produce  the  inclosure.  Held,  that  the 
two  letters  constituted  a  valid  contract, 
intended  to  be  carried  into  effect  by  the 
inclosure ;  and  that,  though  it  did  not 
appear  that  the  inclosure  had  been  ap- 
proved of,  still  that  this  did  not  affect 
the  prior  valid  contract.    Gibhint  T.  Th^ 
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Board  tf  MtmagenuHt  qf  the  North  Eatt" 
em  MetropoUtan  Atyhm  Dutrict, 

vol.  lly  p.  1 

6.  Where  lands  are  held  in  truat,  the  de- 
claration of  trust,  required  by  the  7th 
section  of  the  Statute  of  Frauds  to  be 
signed  "by  the  party  who  is,  by  law, 
enabled  to  declare  such  trust,"  must  be 
signed  by  the  beneficial  owner,  and  not 
by  the  trustee  who  has  the  legal  estate. 
Tiemey  y.  Wood.  vol.  19,  p.  3d0 

7.  The  legal  fee  in  lands  was  vested  in  ^., 
in  trust  for  B,  B.  si^ed  a  document 
addressed  to  J.,  directing  that  the  lands 
and  other  property  should,  after  his 
death,  be  held  for  the  benefit  of  certain 
persons.  The  document  was  not  at- 
tested. Held,  that  this  was  an  effectual 
declaration  of  trust,  within  the  7th  sec- 
tion  of  the  Statute  of  Frauds,  by  the 
beneficial  owner,  and  not  a  testamentary 
instrument.    Ibid, 

8.  Admissibility  of  evidence  of  a  parol 
contract  as  to  the  continuance  of  a  part- 
nership where  real  estate  is  concerned. 
Eseex  v.  Esse*.  vol.  20,  p.  442 

9t  Prior  to  his  marriage,  a  husband  en- 
tered into  a  parol  contract  to  settle  his 
intended  wife's  property.  The  pro- 
perty was  not  settled  untU  after  the  mar- 
riage. Held,  that  the  antenuptial  parol 
contract  was  inoperative  under  the  Sta- 
tute of  Frauds,  that  the  marriage  was  not 
a  part  performance,  that  the  post-nup- 
tial settlement  was  voluntary,  and,  tne 
husband  being  greatly  indebted  at  the 
time,  the  settlement  was  void  as  against 
the  husband's  creditors.  Warden  v. 
Jones,  vol.  28,  p.  487 

10.  A  bill,  which  sought  to  enforce  a  trust 
of  lands,  did  not  idlege  that  such  trust 
was  in  writing.  Held,  on  demurrer, 
that  this  was  sufficient,  for  the  Statute  of 
Frauds  only  refers  to  the  proof  of  a 
trust  by  some  writing.    Daoies  v.  Otty, 

vol.  83,  p.  540 

1 1.  That  part  of  the  fourth  section  of  the 
Statute  of  Frauds  which  requires  agree- 
ments not  to  be  performed  within  a  year 
to  be  in  writing  and  signed,  does  not  apply 
to  cases  in  which  the  performance  may, 
by  possibility  or  accident,  be  extended 
beyond  that  period  ;  it  is  to  be  confined 
to  cases  where  the  agreement  is  not  to  be 
performed  and  cannot  be  carried  into 
execution  within  that  space  of  time. 
Therefore,  where  /t.  B.  agreed  by  parol, 
for  valuable  consideration,  to  leave  C  D. 
a  certain  amount  by  his  will,  and  A.  B, 
died  fourteen  years  after  the  agreement : 
Held,  that  the  Statute  of  Frauds  did  not 
apply.    Bidley  v.  Ridley,   vol.  34,  p.  478 

12.  'The  Plaintiflf  apprehensive  of  being 
indicted  for  bigamy  (which  it  turned  out 
he  was  not  liable  to)  conveyed  real  pro- 
perty to  the  Defendant  on  a  parol  agree- 
ment to  re-transfer  when  the  difficulty 


had  passed.  On  a  hill  for  a  re-transfer, 
the  Defendant  denied  the  agreement  and 
insisted  on  the  Statute  of  Frauds,  the 
trust  not  being  in  writing.  Hdd,  that 
this  was  a  case  of  fraud  and  that  the 
statute  did  not  apply.  Daviet  v.  Otty. 
(No.  2.)  vol.  $5,  p.  208 


STATUTE  OF  LIMITATIONS. 

[See  Adverse  Possession,  Interest, 
Statute  op  Limitations  (Fraud  and 
Trust),  Statute  of  Limitations 
(Mortoage). 

1.  An  ejectment  bill,  filed  in  1842,  stated 
that  the  Plaintiff's  alleged  right  to  the 
land  accrued  in  1812,  that  a  bill  had  been 
filed  in  1824  to  recover  the  property,  and 
that  an  ejectment  had  been  brought  in 
1882,  which  was  stayed  until  the  Plain- 
tiff had  paid  the  costt  of  a  foimer  eject- 
ment ;  but  it  did  not  state  the  result  of 
the  suit  or  action.  Held,  that  it  must  be 
inferred  that  they  bad  failed,  and  that 
they  did  not  prevent  the  operation  of  the 
Statute  of  Limitations.  Bampton  v. 
BirduUl.  vol  5,  p.  67 

2.  To  a  bill  by  a  dean  and  chapter  for  tithes 
accrued  within  twenty-one  years,  and 
stating  a  decree  in  1818,  establishing  the 
right,  but  not  alleging  that  tithes  had 
been  accounted  for  under  it,  and  stating 
that  the  Plaintiffs  had,  in  1881,  granted 
a  lease  of  the  tithes  of  the  rectory  which 
existed  till  1837i  but  not  alleging  that  the 
lease  was  granted  with  a  view  to  the 
tithes  in  question,  or  that  the  lessee  paid 
anything  on  account  of  them,  a  plea  of 
the  Statute  of  Limitations,  averring  that 
the  right  of  suit  did  not  first  accrue 
within  twenty  years,  and  that  the  Plain- 
tiffs had  not  been  in  possession  within 
twenty  years,  was  allowed.     7%e  Dean 

and  Chapter  qf  Ely  v.  Bliss.  voL  5,  p.  574 
8.  Estate  of  a  testator  engaged  in  a  bank- 
ing company  established  under  the  7 
Geo.  4,  c.  46,  held  released  after  the  ex- 
piration of  three  years.  Barker  v.  But~ 
tress.  vol.  1,  p.  184 

4.  A  Plaintiff  brought  an  action  of  eject- 
ment against  a  person  in  possession,  and 
afterwards  filed  a  bill  of  discoverv  in  aid 
of  the  action,  and  to  restrain  the  De- 
fendant from  setting  up  outatanding 
terms.  By  the  death  of  the  Defendant 
the  suit  abated,  and  the  benefit  of  the 
action  at  law  became  lost.  After  twenty 
vears  adverse  possession,  the  Plaintiff 
having  filed  a  bill  of  revivor,  a  demurrer 
thereto  was  allowed,  on  the  ground  that 
no  effectual  proceeding  could  now  be 
had  at  law,  and  that  the  discovery  and 
relief  sought  would  therefore  be  use- 
less.   Bampton  v.  Birehall.  vol.  11,  p.  88 

5.  A  suit  dismissed  as  against  the  principal 
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Defendant,  and  which,  though  pending 
as  asainst  the  othen,  has  yet  been  prac« 
ticaUy  abandoned,  does  not  prevent  the 
operation  of  the  Statute  of  Limitations. 
DUom  V.  Omf/fkrt ;   Fiuker  ▼.  Oordon, 

Tol.  17,  p.  421 

6.  The  Attorney-General,  whether  suing 
e*  officio,  or  at  the  relation  of  others,  is 
not  a  "  person'*  having  a  right  to  bring 
an  action,  or  a  suit  in  equity  to  recover 
land,  within  the  contemplation  of  the 
Statute  of  Limitations  (8  &  4  Will.  4, 
c  27)  s  nor  are  the  churchwardens  and 
overseers  of  a  parish,  in  respect  of  pro- 
perty, the  rents  of  which  were  applicable 
to  the  poor  of  the  parish,  but  which  had 
been  alienated  pnor  to  the  59  Geo.  8, 
c.  12 ;  nor  are  the  poor.  Atttrnty^Oene- 
ral  V.  Magdalen  ColUge,     vol.  18,  p.  228 

7.  When  a  Defendant  is  out  of  the  juris- 
diction, and  the  bill  prays  process 
against  him,  when  he  shall  come  within 
it,  the  operation  of  the  Statute  of  Limi- 
tations is  suspended  though  he  has 
neither  been  served  nor  appeared  in 
the  suit.  Hek  v.  Lwrd  Bexley;  Whtt- 
field  V.  Bowyer  ;  WhUfield  v.  Knight. 

vol.  20,  p.  127 

8.  Pendency  of  a-  suit  held  to  prevent  a 
claim  being  barred  by  lapse  of  time. 
AUep  V.  BeU,  vol.  24,  p.  461 

9.  In  taking  the  accounts  in  an  adminis- 
tration suit,  any  creditor  may  object  that 
another  creditor's  debt  is  barred  by  the 
Statute  of  Limitations ;  but  semble,  that 
such  an  objection  cannot  be  taken  to  the 
Plaintiff's  debt,  which  is  the  foundation 
of  the  decree.  Fuller  v.  Redman,  (No.  2.) 

vol.  26,  p.  614 

10.  When  a  fund  is  set  apart  to  answer  an 
annuity,  the  Statute  of  Limitations 
cannot  be  set  up  against  the  residuary 
legatee  on  the  deaUi  of  the  annuitant 
forty  years  afterwards;  but  it  can  as 
against  a  pecuniary  legatee,  whose  legacy 
was  payable  on  the  testator's  death. 
Bright  V.  LareJter.  vol,  27,  p.  130 

11.  An  improvident  lease  was  granted  by  a 
charitable  corporation  to  a  trustee  for 
the  master.  Held,  after  twenty  years' 
enjoyment  under  it,  that  the  right  of  the 
Attorney-General  to  question  its  validity 
was  barred  by  the  Statute  of  Limitations 
(8  &  4  Will,  4,  c.  27).  The  Attorney- 
General  v.  Payne.  vol.  27,  p.  168 

12.  A  person  resident  in  Jertey  died  in 
18^10  indebted  to  a  person  resident  in 
England,  He  appointed  his  wife  exe- 
cutrix, and  she  proved  the  will  in  Jersey 
alone.  The  executrix  had  in  1851  been 
in  England  for  three  weeks,  and  had, 
while  in  Jertey,  received  a  sum  due  to 
her  testator  in  this  country.  Held,  in 
1860,  that  the  Statute  of  Limitations  did 
not  apply,  the  executrix  not  having  been 
liable  to  be  sued  in  this  country,  and 
having  done  no  act  here  to  constitute 


herself  an  English  executrix*    Flood  v. 
Patterson.  vol.  29,  p.  295 

18.  A.  was  tenant  by  the  curtesy,  with  re- 
mainder to  his  eldest  son  B.  in  tail,  with 
remainder  to  CL  B.  sold  and  conveyed 
the  property  to  A.,  and  levied  a  fine,  in 
which  A.  was  conusee.  Held,  that  there 
was  no  discontinuance,  that  the  remain- 
der was  not  barred,  and  that  the  title  was 
bad.    Anderson  v.  Anderson. 

vol.  80,  p.  209 

14.  In  an  administration  suit,  the  adminis- 
tratrix and  all  the  persons  interested  (ex- 
cept one  who  was  not  before  the  court) 
declined  to  object  that  some  of  the  debts 
which  were  claimed  were  barred  by  the 
Statute  of  Limitations.  The  Court,  on 
the  administratrix  taking  the  risk,  or- 
dered payment  of  such  debts.  Alston  v. 
Trollops.  vol.  85,  p.  466 


STATUTE    OP    LIMITATIONS 
(FRAUD  AND  TRUST). 

1.  A  trust  for  the  payment  of  debts,  in  a 
will,  will  not  prevent  the  operation  of  the 
Statute  of  Limitations.  Evans  y.  Tweedy. 

vol.  1,  p.  55 
(Proud  V. Proud.  vol.  82,  p.  284) 

2.  In  1816  A.  mortgaged  an  estate  to  B., 
and  covenanted  to  pay  the  mortgage 
money;  and,  in  July,  1817,  ^.  and  JB.,as 
his  surety,  conveyed  the  property  to  C, 
on  trust  to  sell  and  pay,  first,  a  debt  due 
from  A.  to  C,  which  A.  and  B.  also  cove- 
nanted to  pay ;  and  secondly,  to  pay  B.'s 
debt.  In  August  following,  A.  executed 
to  B,  an  equitable  charge  on  other  pro- 
perty. In  1884  C.  sold  the  estate,  and 
applied  the  produce  in  part  payment  of 
his  demand.  In  1842  a  bill  was  filed  by 
B.  against  A,  to  realize  the  equitable 
charge.  Held,  that,  until  the  (rust  of  the 
deed  of  July,  1817,  was  exhausted  in 
1834,  the  covenant  in  the  deed  of  1816 
subsisted,  wholly  unaffected  by  time; 
that  the  debt  and  the  personal  remedy  to 
recover  it  subsisted,  at  the  time  the  bill 
was  filed,  and  that  the  equitable  charge 
was  therefore  then  operative.  Bennett  v. 
Cooper.  vol.  9,  p.  252 

3.  The  claim  for  arrears  of  an  annuity 
given  by  will  beyond  six  years  held  not 
barred  by  the  statute,  there  being  trust 
for  the  payment.  Playfair  v.  Cooper; 
Prince  v.  Cooper.  vol.  17,  p.  187 

4.  The  maker  of  a  note  died  in  1829,  having 
charged  his  real  estate  with  payment  of 
his  debts ;  the  payee  died  in  1861,  but  an 
arrangement  had  been  made  by  the  trus- 
tee of  his  will  with  the  payee  that  interest 
should  be  payable  till  the  death  of  the 
payee.  Held,  that  the  remedy  was  not 
barred.   Briggs  y.  Wilson,  vol.  17fP*880 

5.  If  trustees,  in  whom  land  is  vested  for 
charitable  purposes,  convey  the  land  to 
a  purchaser  for  valuable  consideration, 
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as  between  themselves  and  their  cestuit 
que  trutttt  no  time  creates  a  bar,  but  the 
trustees  and  their  eettuis  que  tnuts  are 
barred  from  instituting  any  proceedings 
in  their  own  names,  to  recover  the  land 
from  a  purchaser  when  twenty  years  have 
elapsed  from  the  conveyance,  subject  to 
the  exception  contained  in  the  clause 
which  saves  rights  pending  disabilities. 
7%«  Attomey^eneral  v.  Magdalen  Col- 
lege, Oxford,  vol.  18,  p.  223 

6.  Where  no  person,  or  class  of  persons, 
have  existed,  who  could  institute  pro- 
ceedings to  redress  a  wrongful  alienation 
of  charity  property,  the  Statute  of  Limit- 
ations (3  &  4  Will,  4,  c.  27)  does  not  bar 
suits  by  the  Attorney-General,  whether 
ex  r#cio,  or  at  relation  to  redress  the  in- 
jury.   Ibid. 

7.  A  fund  was  standing  to  the  account  of 
two  trustees  in  the  books  of  some  bankers, 
who  had  notice  that  it  was  a  trust  fund. 
By  the  direction  of  the  tenant  for  life 
alone,  they,  in  1843,  transferred  it  to  his 
account,  and  thereby  obtained  payment 
of  a  debt  due  from  him  to  them.  Held, 
that  the  trustees  might  sue  the  bankers 
in  this  Court  to  have  the  trust  fund  re- 
placed, and  that  the  Statute  of  Limita- 
tions was  inapplicable.  Bridgman  v.  Gill. 

vol.  24,  p.  802 

8.  A  testator  devised  his  real  estate  to  trus- 
tees for  a  term  of  5,000  years,  to  raise  the 
deficiency  of  his  personal  estate  to  pay 
his  debts  and  legacies,  and  which  term 
was  to  cease  on  the  performance  of  the 
trusts;  subject  thereto  he  devised  it  to 
his  son  in  fee.  In  1807  the  son  con- 
veyed his  estate  to  a  creditor  (A.  B.),  in 
trust,  by  sale  or  mortgage,  to  raise  and 
pay  the  debt.  In  1811  a  suit  was  insti- 
tuted to  administer  the  testator's  real  and 
personal  estate,  but  A,  B,  was  not  made  a 
party  until  1841.  He  took  no  steps  to 
realize  his  security,  and  obtained  no  pay- 
ment or  acknowledgment.  The  estate  was 
sold,  and  the  surplus  was  in  Court.  Held, 
in  1857,  that  A,  R,*%  claim  was  barred  by  : 
the  Statute  of  Limitations,  and  that  it  ; 
was  not  protected  either  by  the  prior  \ 
term  or  the  pending  litigation.  Humble  ' 
V.  Humble.  vol.  24,  p.  535  ! 

9.  In  1825  A.  B.,  on  his  insolvency,  omit-  , 
ted  from  his  schedule,  which  he  verified  . 
on  oath,  an  estate  to  which  he  was  en- 
titled.    In  1853  his  assignee  filed  his  ! 
bill  against  the  assignees  under  a  subse- 
quent  bankruptcy  and  others  for  the  re- 
covery of  the  property.     Held,  that  the 
claim  was  not  barred  by  the  Statute  of 
Limitations,  the  case  coming  within  the 
exception  of  the  26ih  section  of  the  3  &  4 
Will.  4,  c.  27,  there  having  been  *'a  con- 
cealed fraud."     Sturgit  v.  Morse, 

vol.  24,  p.  541 

10.  In  a  suit  by  the  executors  of  two  de- 
ceased partners  against  the  third,  who 


survived,  to  take  the  accounts  of  the  con- 
cern, a  receiver  was  appointed,  and  or- 
dered to  pay  the  proceeds  of  the  assets  into 
Court  Instead  of  this,  he  paid  them  over 
to  one  of  the  Plaintiffs,  in  part  dischaige  of 
the  debt  due  to  their  testator  from  the  es- 
tate of  the  odier  deceased  partner,  upon  the 
balance  of  the  accounts  as  then  estimated. 
Held,  that  such  payment  did  not  take 
such  debt  out  of  the  Statute  of  Limita- 
tions.    Whitley  v.  Lowe.     vol.  25,  p.  421 

11.  A  testator  died  in  1818.  A.'B.,  his  ad- 
ministrator, received  assets  and  placed 
them  in  a  bank,  to  an  account—*'  A.  B.*8 
trustee,*'  and  where  they  still  remained. 
A.B,  died  in  1853,  and  to  a  suit  insti- 
tuted by  the  administrator  de  bonis  nen 
of  the  original  testator  against  the  repre- 
sentatives of  A.  B.  and  the  bankers,  to 
recover  the  fund,  the  representatives  of 
A.  B,  set  up  the  Statute  of  Limitations, 
but  the  bankers  were  willing  to  pay  the 
amount.  Held,  that  the  statute  was  in- 
applicable, and  a  decree  was  made  for 
the  Plaintiff.  Held  also,  that  in  such  a 
suit  the  representatives  of  A,  B.  could 
not  be  charged  with  interest.  Smith  v. 
Aetm.  vol.  26,  p.  210 

12.  A  testator  charged  his  real  estates  with 
his  debts,  and  he  devised  his  C  plantation 
in  trust  to  pay  his  debts.  He  died  in 
1834,  and  the  produce  of  C.  being  in 
Court:  Held,  in  1859,  that  the  creditors 
were  not  barred  as  to  the  fund  in  Court, 
a  trust  having  been  created  in  their  fa- 
vour, but  that  they  were  barred  as  to  the 
other  real  estates,  they  having  a  mere 
charge  thereon.    Jacquet  v.  Jaequet. 

vol.  27,  p.  382 

13.  A  trust  created  by  a  testator  of  his  real 
estate  for  payment  of  his  debts,  does  not 
remove  from  a  creditor  the  consequences 
arising  from  his  negligence  or  acquies- 
cence, whether  expressed  or  implied. 
Hareourt  v.  White.  vol.  28,  p.  303 

14.  A  testator  died  in  1842,  having  ap- 
pointed T.  R,  and  others  his  executors. 
T.  R.,  who  owed  the  testator  300/.  on 
promissory  note,  did  not  prove  the  will 
until  1855.  Held,  that  he  could  not  then 
set  up  the  Statute  of  Limitations  in  re< 
spect  of  the  debt ;  that  the  act  of  proving 
had  relation  to  the  testator's  death,  and 
that  he  must  be  considered  as  having  the 
300/.  in  his  hands  as  assets,  and  be 
charged  therewith  with  interest  from 
1855.     Ingle  v.  Richards.   (No.  2.) 

vol.  28,  p.  366 

15.  In  cases  of  direct  trust,  the  Statutes  of 
Limitations  are  inapplicable;  but  this 
Court  will  not  grant  relief  to  a  cestui  que 
trust  against  his  trustee,  after  twenty 
years'  delay,  if  unaccounted  for.  Bright 
V.  Legerlon,  (No.  1.)  vol.  29,  p.  60 

16.  Trustees  had,  by  mistake,  paid  to  A.  B. 
(one  of  the  cestuis  que  trusts)  a  portion  of 
the  trust  funds  to  which  he  was  not  en- 
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titled.  In  a  suit  by  another  party  inte- 
rested against  A,  B,  to  make  him  refund : 
Held,  that  the  Statute  of  Limitations  was 
inapplicable;  that  he  was  bound  to  re- 
pay, though  more  than  six  years  had 
elapsed,  and  that  all  his  interest  in  the 
trust  fund  was  liable  to  make  good  the 
amount.    HarrU  v.  Harris,  (No.  2.) 

vol.  29,  p.  110 

17.  Upon  the  grant  of  an  annuity  secured 
on  real  estate,  a  term  was  vested  in  trds- 
tees,  in  trust  to  raise  and  pay  the  arrears, 
and  hold  the  surplus  of  the  proceeds  in 
tru^t  for  the  grantor.  Held,  that  the  re- 
lation of  trustee  and  cettui  que  trust  being 
created,  as  between  the  trustee  and  the 
grantor  and  grantee,  the  case  came  with- 
in the  2Sth  section  of  the  3  &  4  fVill,  4, 
c.  27,  and  that  the  annuitant's  right  to 
arrears  was  not  limited  to  six  years, 
under  the  42nd  section,  as  against  the 
grantor  and  his  subsequent  incumbran- 
cers.   Lewis  V.  Buncombe.    (No.  2.) 

vol.  29.  p.  175 

18.  A  simple  contract  debt  of  a  friendly  so- 
ciety contracted  in  1840 :  Held,  not 
barred  by  the  Statute  of  Limitations  in 
1860,  a  trust  of  the  property  having,  on 
its  dissolution,  been  declared  for  the  be- 
nefit of  its  creditors.    Pare  v.  (^gg. 

vol.  29,  p.  689 

19.  In  1824  a  reversionary  interest  in 
funds,  vested  in  trustees,  was  assigned  to 
secure  the  payment  of  a  sum  on  the  fol- 
lowing year.  The  reversion  fell  in  in 
1860,  no  notice  having  been  given  to  the 
trustee,  nor  any  interest  paid  or  acknow- 
ledgment made  in  the  meantime.  Held, 
that  the  mortgagee's  right  against  the 
fund  was  not  bwred  by  the  Statute  of 
Limitations  or  the  lapse  of  time.  Re 
Low^s  Settlement,  vol.  30,  p.  95 

20.  Where  a  trust  is  created  by  the  act  of 
parties,  no  time  is  a  bar  to  relief,  but 
where  there  is  no  trust,  except  such  as  is 
created  by  the  decree  of  the  Court  on 
setting  aside  the  transaction,  time  runs 
from  the  discovery  of  circumstances 
which  constitute  the  right  to  relief.  The 
Marquis  of  Clanricarde  and  Others  v.  Hen- 
nifig.  vol.  30,  p.  175 

21.  An  executor,  in  his  residuary  account, 
stated  that  he  had  retained  in  trust  the 
amount  of  A,  B»*8  legacy.  He  afterwards 
paid  over  the  residue.  Held,  that  the  ex- 
ecutor had  constituted  himself  a  trustee 
for  A.  B.,  and  that  his  remedy  for  reco- 
very was  not  barred  by  the  Statute  of  Li- 
mitations or  the  lapse  of  time.  Tyson  v. 
Jackton,  vol.  30,  p.  384 

22.  Distinction  between  a  charge  and  trust 
since  the  3  &  4  Wilt,  4,  c.  27.  A  charge 
of  debts  on  real  estate  is  not  a  trust  so 
as  to  prevent  the  operation  of  the  Statute 
of  Limitations  as  regards  the  devisee,  nor 
is  a  charge  of  debts  accompanied  by  a 


direction  to  raise  the  amount  by  mort- 
gage  or  otherwise.  Dickinson  v.  Teasdale, 

vol.  81,  p.  511 
23.  A  trustee  who  is  in  possession  of  land 
is  so  on  behalf  of  his  cestuis  que  trusts  and 
his  making  a  mistake  as  to  the  persons 
who  really  are  his  cestuis  que  trusts  cannot 
afiect  the  rights  of  the  cestuis  que  trusts 
inter  se.    Lister  v.  Pic^ford, 

vol.  34,  p.  576 


STATUTE  OF  LIMITATIONS 
(MORTGAGE). 

1.  A  canal  company  conveyed,  under  their 
common  seal,  the  canal,  works,  and  rates 
to  a  mortgagee,  to  hold,  &c.,  until  re- 
payment of  certain  money  borrowed  and 
interest.  There  was  no  covenant  to  pay. 
Held,  under  the  modern  Statutes  of  Li- 
mitations, that  although  the  mortgagee 
could  recover  the  principal  within  twenty 
years,  yet  his  remedy  for  arrears  of  inte- 
rest was  limited  to  six  years.  Hodges  v. 
Croydon  Canal  Company,        vol.  3,  p.  86 

2.  A  mortgagee,  notwithstanding  the  inte- 
rest mortgaged  is  reversionary,  can  only 
recover  six  years'  arrears  of  interest  as 
against  the  land  mortgaged,  although  he 
may  recover  twenty  years*  arrears  on  the 
covenant  to  pay.     Sinclair  v.  Jaekson. 

vol.  17,  p.  405 

3.  When  money  is  secured  by  an  ordinary 
mortgage  by  covenant  and  bond,  the 
mortgagor,  in  a  suit  to  foreclose,  can  only 
recover  six  years'  arrears  of  interest,  but 
the  case  is  different  when  there  is  a  trust 
to  secure  it.  Round  r.  Bell.  vol.  30,  p.  121 

4.  After  the  sale  of  the  estate  by  a  trustee 
for  a  mortgagee,  under  a  power  of  sale, 
it  was  held,  in  a  suit  by  the  mortgagor  to 
recover  the  surplus  money,  that  the  mort- 
gagee could  not,  under  the  3  &  4  Will.  4, 
c.  27,  retain  more  than  six  years*  arrears 
of  interest  out  of  the  purchase-money. 
Mason  v.  Broadbent.  vol.  83,  p.  296 


STAYING  PROCEEDINGS. 
[&«  Dismissal  BT  Plaintiff,  Dismissal 

FOR  WANT  OF  PROSECUTION.] 

1.  On  an  application  being  made  to  the 
Court  below  to  stay  the  execution  of  an 
order  pending  an  appeal,  the  party  ap- 
plying pays  the  costs ;  but  where  before 
the  motion  to  stay  proceedings  has  been 
decided  the  Court  above  reversed  the 
order  below.  Held,  that  the  costs  of  the 
motion  ought  to  be  costs  in  the  cause. 
Richardson  v.  The  Bank  qf  England. 

vol.  1,  p.  153 
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2.  Where  a  debt  is  claimed  or  a  demand 
made  in  a  suit,  and  the  Defendant,  ad- 
mitting his  liability,  offers  to  pay  the 
debt  or  comply  with  the  demand  and  to 
put  the  Plaintiff  in  the  same  situation  as 
he  would  have  been  in  if  the  liability  had 
been  satisfied  without  suit,  the  Court,  on 
motion,  will  sta^  all  further  proceedings. 

Proceedings  in  a  creditor's  suit  stayed 
as  against  some  Defendants  on  payment 
of  one  of  the  Plaintiffs  debts,  on  which 
alone  the  Defendants  applying  were  li- 
able, and,  under  very  special  circum- 
stances, without  costs.  Holden  and  Mel- 
liih  V.  Kyncuton,  vol.  2,  p.  204 

3.  Two  suits  were  instituted  for  similar  ob- 
jects, one  was  attached  to  the  Lord  Chan- 
cellor, and  the  other  to  the  Master  of  the 
Rolls'  Court.  A  reference  was  made  at 
the  Rolls  to  inquire  which  was  most  for 
the  benefit  of  the  infants.  Starten  v.  Bar- 
tholomew, vol.  5,  p.  372 

4.  After  answer,  and  after  liberty  to  amend 
had  been  refused,  a  suit  abated  by  the 
death  of  the  Plaintiff.  The  executors 
filed  an  original  bill  of  a  similar  nature. 
The  Court  stayed  the  proceedings  in  the 
second  suit,  until  the  costs  in  the  first 
had  been  paid.    JItrte  v.  Hordem, 

vol.  5,  p.  628 

5.  Two  suits  were  instituted  on  behalf  of 
infants,  but  it  was  found  that  it  was  most 
for  their  benefit  to  prosecute  the  second. 
The  first  suit  was  properly  instituted; 
but  their  being  some  impropriety  of  con- 
duct on  the  part  of  the  solicitor,  who  in- 
stituted it  on  his  own  authority,  and  no- 
minated his  brother  as  next  mend,  the 
first  bill  was,  upon  an  interlocutory  ap- 
plication, dismissed  without  costs.  Star^ 
ten  V.  Bartholomew,  vol.  6,  p.  143 

6.  Where  the  Defendant  submits  to  pay  the 
whole  demand  of  the  Plaintiff,  the  Court 
stays  the  proceedings ;  but  if  there  be  a 
question  in  dispute  as  to  the  Plaintiff^s 
right  to  recover  certain  expenses,  and 
the  Defendant  does  not  submit  thereto, 
the  Court  will  not  interfere  summarily 
and  stop  the  suit.  Field  v*  Robinson, 

vol.  7,  p.  66 

7.  A  Defendant  submitted  to  the  claim  of 
the  Plaintiff  except  the  costs  of  a  distrin- 
gas. The  Court  would  not  stay  the  pro- 
ceedings till  the  question  was  agreed 
upon  or  determined.    Ibid, 

8.  Where  two  suits  are  instituted  on  behalf 
of  an  infant,  it  is  not  of  course,  when  one 
of  such  suits  is  in  the  paper  for  hearing, 
to  refer  it  to  the  Master  to  ascertain 
which  of  the  two  suits  is  most  beneficial 
for  the  infant.    Bundle  v.  Rundle, 

vol.  11,  p.  83 

9.  Motion  to  stay  proceedings  in  a  second 
suit  until  payment  by  the  Plaintiff  of  the 
costs  in  the  first  which  had  been  dis- 
missed refused,  it  not  appearing  that  the 


second  bill  could  be  produced  by  a  fair 
amendment  of  the  first.  Budge  y.  Budge. 

y^  12,  p.  885 

10.  A  Defendant  offering  the  Plaintiff  all 
the  relief  sjiecifically  souffht  by  his  bill, 
moved  to  dismiss  the  bill  without  costs, 
or  that  the  Plaintiff  might  apply  respect- 
ing them.  The  Plaintiff  wen  insisted 
on  a  further  demand,  which  might  be  had 
under  the  prayer  for  general  relief  or  by 
amendment.  The  Court  refused  the  mo- 
tion with  costs,  but  intimated  that  this 
proceeding  must  be  considered  at  the 
hearing.  Hennet  v.  Luard,  vol.  12,  p.  479 

11.  Where  several  suits  for  administration 
are  attached  to  different  Courts,  and  a 
decree  is  made  in  one,  an  application  to 
stay  the  other  suits  ought  to  be  made  in 
the  Court  which  has  pronounced  the  de- 
cree. Ladbrooke  v.  Aleadon  ;  BrwiUtn  v. 
Bleadon;  Barry  v.  Bleadm. 

vol.  15,  p.  457 

12.  Motion  by  Defendants  to  stay  proceed- 
ings in  a  suit,  upon  certain  terms,  on  the 
ground  that  the  same  questions  were  in 
issue  in  a  suit  instituted  by  them  against 
the  Plaintiffs  in  Scotland,  and  which  the 
Court  had  refused  to  stay,  refused  with 
costs.  Stainton  v.  The  Carron  Companif. 
(No.  3.)  vol.  21,  p.  500 

18.  The  common  administration  decree 
having  been  made  in  a  suit  by  one  of  the 
next  of  kin,  a  second  suit  was  instituted, 
six  months  alter,  by  another  next  of  kin, 
praying  additional  relief.  The  Court 
stayed  the  second  suit,  on  the  Defendant 
in  the  first  undertaking  not  to  object  to 
any  additions  to  the  decree  which  the 
Judge  in  Chambers  might  think  reason- 
able. Gwyer  v.  Peterson  ;  Peterson  v.  Pe- 
terson*  vol.  26,  p.  88 

14.  When  the  matters  in  dispute  have  been 
disposed  of  by  an  independent  proceed- 
ing, the  Plaintiff  may  apply  to  stay  pro- 
ceedings, and  the  Court  will  then  dispose 
of  the  costs.  But  where  the  suit  has  been 
dismissed  against  some  of  the  Defendants 
for  want  of  prosecution,  the  Court  is  no 
longer  able  to  adjudicate  as  to  the  costs 
in  the  absence  of  the  dismissed  parties, 
and  in  default  of  prosecution,  the  bill  will 
be  dismissed  in  the  usual  way,  with  costs. 
Troward  v.  Attwood,  vol.  27,  p.  85 

15.  Time  for  the  performance  of  a  decree 
extended  pending  an  appeal  to  the 
House  of  Lords,  on  the  Appellant  sub- 
mitting to  indemnify  the  Respondent 
against  any  loss.  Taylor  v.  The  Midland 
Railway  Company,   (No.  2.) 

vol.  80,  p.  219 

16.  Two  suits  had  been  instituted  on  behalf 
of  infants  for  the  same  purpose,  and  a  de- 
cree had  been  obtained  in  the  second. 
Upon  motion  to  stay  the  first  suit,  the 
Court  ordered  it  to  be  stayed,  giving 
liberty  to  the  next  friend  in  the  second  to 
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apply  for  the  conduct  of  the  first    Km- 
pom  by  Janet  (next  Frkmi)  v.  Kenifon, 

Tol.  S6,  p.  800 

"  STOCK." 

[See   Description  of    Gift,   Spbcific 

Legacy.] 

1.  The  words  "stock  in  the  foreign  funds,'* 
held,  upon  the  terms  of  a  wiU,  to  comprise 
a)I  foreign  securities  for  which  the  faith 
of  the  government  of  the  foreign  country 
was  pledged.    Ellu  v.  Eden, 

vol.  23,  p.  548 

2.  South  Sea  Stock  and  8/.  6s,  per  Cents. : 
Held,  on  the  context,  to  pass  hy  the  ex- 
pression "surplus  money."  Newman  y, 
Newman,    (No.  1.)  voK  26,  p.  218 

3.  A  testator  bequeathed  specific  sums  of 
South  Sea  Stock  and  3/.  6s,  per  Cents,  to 
his  sister  for  her  life,  and,  at  her  death, 
she  left  ''this  money  in  trust  to  her 
niece,"  to  pay  certain  legacies,  which  did 
not  exhaust  the  whole.  She  authorized 
her  sister  and  niece  (who  were  her  exe- 
cutrixes) to  sell  out  the  residue  of  "  her 
money"  in  the  8/.  6s,  per  Cents,  over  the 
sum  she  had  mentioned,  for  payment  of 
her  debts,  and  proceeded :  "  then,  if  there 
is  any  surplus  money,  I  give  it  to  my 
niece."  Held,  that  the  niece  took  the 
surplus  of  both  the  funds.    Ibid, 

4.  Stock  in  the  funds,  in  which  the  testator 
has  a  reversionary  interest,  will  not  pass 
by  a  bequest  of  "  my  goods  and  furniture, 
my  plate  and  linen,  idl  money  and  notes 
that  may  he  due  to  me  at  my  decease." 
CowUng  V.  Cowling,  vol.  26,  p.  449 


STOCK-BROKER. 

[See  Shares  (Transfer).] 

1 .  The  certificate  of  a  stock- broker,  of  a 
fiind  standing  in  the  bank,  held  insuffi- 
cient evidence  of  that  fact  as  between 
vendor  and  purchaser.    Hobson  v.  Bell 

vol.  2,  p.  17 

2.  An  executor,  upon  transferring  stock  to 
a  legatee,  paid  one-sixteenth  per  cent 
to  a  stock-broker  for  identifying  him  at 
the  Bank.  He  was  allowed  the  pay- 
ment in  passing  his  accounts.  Jones  v. 
Powell,  vol.  6,  p.  488 

3.  The  Stock- Jobbing  Act  (7  Geo.  2,  c.  8), 
only  applies  to  "  public "  stocks  and 
securities,  and  not  to  railway  and  joint- 
stock  shares ;  and,  therefore,  as  no  penalty 
is  attached  to  stock-jobbing  dealings  in 
such  shares,  a  stock-broker  is  compellable 
to  make  fuU  discoveries  respecting  them. 
Williams  v.  Trye,  vol.  18,  p.  366 

4.  A  stock- broker  held  bound  to  discover 
the  names  of  the  persons  for  whom  he 
had  purchased  shares  in  a  joint-stock 


company  which  had  neither  been  incorpo- 
rated, chartered  or  regbtered,  and  which 
was  regulated  by  no  deed  of  settlement, 
and  whose  ahares  passed  by  delivery. 
Re  The  Mexican  and  South  Juerioan  Com- 
pony,  voL  27,  p.  474 


STOCK  IN  TRADE. 
[See  Substituted  Stock  in  Trade.] 

STOPPAGE  IN  TRANSITU. 

1.  In  equity,  a  transfer  of  goods  for  valua- 
able  consideration  by  a  consignee  for  a 
limited  purpose,  does  not  destroy  the 
consignor's  right  of  stoppage  in  transitu, 
ultra  the  particular  lien  of  the  transferee. 
Spalding  V.  Ruding,  vol.  6,  p.  876 

2.  A,  consigned  goods  of  the  value  of  1,800/. 
to  B,,  who  transferred  the  bill  of  lading 
to  C.  to  secure  1,000/.  B.  having  become 
bankrupt,  C,  as  B.'s  factor,  claimed,  as 
against  A,*b  title  to  stop  in  transitu,  a 
a  right  to  retain  the  whole  in  satisfaction 
of  a  general  balance  due  to  him  from  B, 
Held,  first,  that  he  was  not  entitled  beyond 
the  1,000/. ;  and  secondly,  that  J,'b  remedy 
against  C,  for  the  surplus  was  in  equity. 
Ibid, 

8.  Stoppage  in  transitu  is  an  ordinary  legal 
right,  as  to  which  this  Court,  unless  by 
reason  of  some  unusual  circumstances, 
will  not  interfere.    Straker  v.  Swing, 

vol.  84,  p.  147 

4.  The  Plaintiffs  sold  some  coals  to  the 
Defendant,  and  shipped  them  for  expor- 
tation, and  the  bill  of  lading  was  made 
out  and  delivered  to  the  vendee's  agent. 
The  Plaintiff's,  not  having  received  pay- 
ment, instituted  a  suit  for  an  ii^  unction 
and  to  obtain  possession  of  the  bill  of 
lading,  and  they  supported  their  equity 
by  allegations  of  gross  fraud,  which  were 
disproved.  The  bill  was  dismissed  with 
costs,  the  Plaintiffs'  remedy  being  by  ac- 
tion against  the  purchaser  for  the  price. 
Ibid. 

STOP-ORDER. 

1.  The  stop-order  can  only  be  granted 
either  on  an  admission  or  proof  of  the 
incumbrance;  and  will  not  be  granted 
"  without  prejudice  to  the  validity  of  the 
charge."     fVinchelsea  v.  Oarrety, 

vol.  1,  p.  223 

2.  Parties  obtaining  stop-orders  to  be  liable 
at  the  discretion  of  the  Court  to  pay  costs. 
See  General  Order,  Ap.  3,  1841. 

vol.  2,  p.  xi 

3.  Stop-orders  may  be  obtained  without 
service  of  the  petition  upon  the  parties 
to  the  cause,  or  upon  persons  interested 
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in  parts  of  the  funds  not  sought  to  be 
affected.     Wineheisea  y.  Qarrety, 

vol.  2,  p.  xi 

4.  An  incumbrancer  on  a  portion  of  an  un- 
divided fund  in  Court  cannot  obtain  a 
stop-order  on  it,  without  serving  the 
other  parties  interested,  with  the  petition 
for  that  purpose.     Trezevant  v.  Frozen 

vol.  3,  p.  283 

5.  J,  conveyed  to  B,  his  reversionary  inte- 
rest in  a  fund  in  Court,  and  B,  obtained 
a  stop-order.  When  the  fund  fell  into 
possession,  B.  presented  a  petition  for 
payment  to  him.  On  the  hearing  of  the 
petition,  //.  insisted  that  the  purchase 
was  invalid,  being  a  purchase  of  a  re- 
versionary interest  at  an  undervalue.  The 
Court  would  not  decide  the  point,  but 
proposed  to  retain  the  funds  in  Court  for 
a  limited  time,  if  A.  would  undertake  to 
file  a  bill  to  set  aside  the  conveyance. 
ji,  not  giving  the  undertaking,  the  fund 
was  paid  out  to  B,     Bethwie  v.  Kennedy. 

vol.  3,  p.  462 

6.  Principles  on  which  it  was  considered 
necessary,  previous  to  the  General  Order 
of  8rd  Augmtt  1841,  to  serve  all  parties 
interested  with  an  application  for  a  stop, 
order.     Day  v.  Croft.  vol.  4,  p.  34 

7.  Requisites  for  obtaining  the  stop-order 
under  the  General  Order  of  April,  1841. 
Wood  V.  Vincent.  vol.  4,  p.  419 

8.  The  assignor,  though  party  to  the  cause, 
must  be  served  with  the  petition  for  a 
stop-order.    Parsons  v.  Groome. 

vol.  4,  p.  521 

9.  Upon  an  application  for  a  stop-order, 
the  assignor's  right  to  the  fund  in  Court 
must  be  shewn  either  by  the  proceedings 
or  by  affidavit.     Quarman  v.  Williams. 

vol.  5,  p.  133 

10.  A  judgment  having  been  obtained 
against  a  party  to  whom  a  sum  standing 
to  the  credit  of  the  cause  had  been  ordered 
to  be  paid,  the  Court,  on  the  application 
of  the  judgment  creditor,  stayed  the  de- 
livery to  tlie  debtor  of  the  Accountant- 
GeneraPs  cheques.     Robimon  v.  Wood, 

vol.  5,  p.  388 

11.  At  the  instance  of  the  mortgagee  of  the 
reversion,  the  Court  declined  making  a 
stop>order  on  deeds  brought  into  the  Mas- 
ter's office  under  a  decree.  CoHtnt  v.  Cot^ 
ton,  vol.  6,  p.  96 

12.  A  stop-order  does  not  affect  any  right, 
and  it  is  therefore  unnecessary  to  specify 
that  it  is  made  **  without  prejudice." 
Lucas  V.  Peacock,  vol.  9,  p.  177 

13.  Stop-order  directing  that  a  tin  box  in 
Court,  containing  turnpike  securities, 
should  not  be  parted  with  without  notice 
to  the  petitioner.     Williams  v.  Symonds. 

vol.  9,  p.  623 

14.  A  petition  for  a  stop-order  was  served 
not  only  on  the  assignor,  but  on  the  other 
parties  to  the  cause.    The  petitioner  was 


ordered  to  pay  the  costs  of  the  latter. 
Glatbrook  v.  Gillatt,  vol.  9,  p.  611 

15.  By  the  decree  a  sum  in  Court  was  di- 
rected to  be  paid  to  the  Plaintiff.  A  per- 
son, not  a  party  to  the  suit,  claiming  a 
portion  of  it  as  against  the  Plaintiff,  ap- 
plied for  a  stop-order,  and,  having  shewn 
a  sufficient  primd  facie  case,  the  Court 
ordered  the  fund  to  be  retained,  on  the 
terms  of  his  filing  a  bill  within  ten  days 
to  establish  his  right.  Feistal  v.  King*t 
College f  Cambridge,  vol.  11,  p.  254i 

16.  Though  the  Court  will  stay  the  payment 
of  a  fund  out  of  Court  for  the  purpose  of 
giving  a  stranger  the  opportunity  of  en- 
forcing his  right  a>rain8t  it.  yet  it  will  not, 
for  the  same  purpose,  order  into  Court  a 
sum  directed  to  be  paid  by  one  party  to 
another.  Newton  v.  Askew, 

vol.  11,  p.  446 

17.  By  the  decree,  an  arrear  of  dividends 
on  stock  was  ordered  to  be  paid  to  the 
Plaintiff  by  her  trustee.  Shortly  after- 
wards, such  arrears  were,  under  the  1  &  2 
Vict.  c.  110,  s.  14,  charged  by  a  common 
law  judge  with  the  payment  of  a  sum  of 
money  to  A,  B,  A  petition  was  presented 
by  A,  B.  that  the  trustee  might  pay  the 
amount  into  Court,  and  for  a  stop-order 
thereon.  The  petition  was  dismissed  with 
costs.     Ibid. 

18.  Priority  obtained  on  a  fund  in  Court  by 
a  puisni  incumbrancer  who  had  procured 
the  first  stop-order  thereon.  Swayne  v. 
Swayne,  vol.  1 1 ,  p.  463 

19.  A.t  who  was  entitled  to  a  residuary  fund 
in  the  hands  of  his  father's  army  agents, 
charged  it,  first,  to  the  agents,  and  after- 
terwards  to  M.  The  agents  voluntarily 
paid  the  whole  fund  into  Court  in  an  ad- 
ministration suit  M,  obtained  the  first 
stop-order  thereon.  Held,  that  M,  had 
priority  over  the  agents.     Ibid, 

20.  The  Plaintiff's  solicitor  made  an  equi- 
table assignment  of  the  costs  to  which  he 
would  become  entitled  in  the  suit  to  a 
stranger  to  the  cause.  An  order  was 
afterwards  made  for  taxation  of  the  Plain- 
tiff's costs,  and  for  their  payment  to  the 
solicitor  out  of  a  fund  in  Court.  The 
solicitor  became  bankrupt  before  the 
creditor  had  obtained  any  stop-order  or 
given  notice  of  the  assignment.  Held, 
that  costs  were  within  the  order  and  dis- 
position of  the  bankrupt,  and  passed  to 
his  assignees.     Day  v.  Day, 

vol.  23,  p.  391 

21.  A  first  incumbrancer  on  a  reversionary 
legacy  gave  due  notice  to  the  trustees. 
A  fund  was  afterwards  brought  into  Court 
to  provide  for  the  legacy,  and  a  second 
incum bra i)cer  obtained  the  first  stop-order 
on  it.  Held,  that  he  did  not  thereby  ob- 
tain priority  over  the  first  incumbrancer. 
Livtsey  v.  Harding,  vol.  28,  p.  141 

22.  The  operation  of  a  stop-order,  whether 
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general  or  paiticiilar,  is  confined  to  the 
amount  on  which  the  order  is  founded. 
MaeUod  v.  Buehanan,  vol.  88,  p.  284 
28.  J,  purchased  of  Z.  one-seventh  part  of 
a  fund  in  Court,  and  obtained  a  general 
stop-order  on  the  whole  fund.  ji»  after- 
wards purchased  another  one-seventh  of 
T^  but  obtained  no  further  stop-order. 
T.  subsequentlv  mortgaged  to  B,,  for  a 

S re-existing  debt,  the  one-seventh  which 
e  had  already  sold  and  assigned,  and 
two  years  afterwards  B.  obtained  a  stop- 
order  on  y.'s  share.  Held,  that  B,  had 
priority  over  J,  in  respect  of  y.'s  share. 
IbU. 


SUBMISSION  TO  PAY. 
[See  Admission.] 

Three  directors  who  had  signed  a  policy, 
filed  a  bill  on  behalf,  &c.,  praying,  on 
allegations  of  fraud  and  misrepresenta- 
tion, that  it  might  be  delivered  up  to  be 
cancelled,  *'  or  that  th^  might  otherwise 
be  relieved  therefrom,  m  such  manner  as 
the  Court  might  think  fit;"  but  the  bill 
contained  no  offer  to  pay  back  the  pre- 
miums. Held,  that  if  such  a  submission 
were  necessary,  the  prayer  sufficiently 
implied  it.    Barker  v.  WaUers, 

vol.  8,  p.  92 


SUBPCENA. 

[Ses  Sbbvxce,  Substituted  Service.] 

1.  Practice,  where  a  tubpcena  was  served 
on  a  Defendant  before  the  bill  was  filed 
(the  cause  not  being  an  injunction  cause). 
Saimom  v.  Turner,  vol.  4,  p.  518 

2.  A  tuhpcena  to  appear  and  service  tnereof 
set  aside  and  discharged  with  costs  on 
the  ground  of  an  irregularity  in  the  teMte, 
Lord  Hunthgtower  v.  Sherbom, 

vol.  5,  p.  162 

3.  Where  the  bill  is  amended  before  answer, 
it  is  not  necessary  to  serve  a  subpctna  to 
answer  the  amendments.  StanUy  v. 
Band.  vol.  6,  p.  420 

4.  Where,  at  the  hearing,  a  cause  stands 
over,  with  liberty  to  amend,  and  the  bill 
is  amended  accordingly,  a  new  tuhpaena 
to  hear  judgment  must  be  served.  DanU 
V.  Promt,  vol.  7,  p.  266 

5.  An  order  W88  made  on  the  application 
of  the  Plaintiff  that  certain  costs  should 
be  taxed  and  paid  without  stating  to 
whom.  The  tubpeena  for  costs  directed 
them  to  be  paid  to  the  Plaintiff,  and  an 
attachment  issued  in  the  usual  form. 
Held,  regular.     Olelflild  v.  Cobbett, 

vol.  12,  p.  91 

6.  A  mi^mna  duces  Uemm  to  produce  and 
testify  at  the  hearing  will  not  be  issued 
except  to  the  extent  of  the  old  practice. 
Hope  V.  Liddeli.  vol.  20,  p.  488 

7.  Upon  a  motion  for  a  decree,  a  lubpeena 

VOL.  XXXVI ~4. 


dueeeUettm  to  produce  t  doeoment  tt  the 
hearing  does  not  issue  as  of  course. 
Glanf  V.  Cox,  vol«  85,  p.  191 


SUBSTITUTED  LEGACY. 
[See  Girr  to  a  Class  (Substitution).] 

1.  A  testatrix  appointed  a  legacy  out  of  a 
particular  fund.  By  a  codicU  she  re- 
voked it,  and  gave  a  legacy  of  half  the 
amount  only,  but  without  referring  to  the 
particular  fund.  Held,  that  the  latter 
was  a  mere  substitution  for  the  former ; 
and  the  particular  fund  failing,  that  the 
legatee  was  not  entitled  to  be  paid  out  of 
the  general  asseU.    Bristow  v.  BrUtow, 

vol.  5,  p.  289 

2.  A  testator,  by  his  will,  gave  two-thirds 
of  his  residue  to  his  eldest  son,  with  a 
gift  over  in  case  he  died  under  twenty- 
five  and  unmarried ;  and  he  gave  the  re- 
maining one- third  to  his  second  son,  in 
similar  terms.  Bv  a  codicil,  he  revoked 
so  much  of  his  will  as  related  to  the  dis- 
tribution of  his  residue,  and  gave  to  his 
second  son  20,000^.  sterling,  in  lieu  of  his 
one-third  of  the  residue,  and  he  appointed 
his  eldest  son  residuary  legatee.  Held, 
that  the  gift  of  the  20,000/.  was  absolute, 
and  not  subject  to  the  same  limitations 
as  the  one-third  of  the  residue.  AUx' 
ander  v.  Alexander.  vol.  5,  p.  518 

8.  By  his  will,  a  testator  gave  20,000/.  to 
his  daughter  for  life,  with  remainder  to 
her  children,  to  be  vested  at  twenty-one 
or  death  under  that  age,  leaving  issue. 
By  a  codicil,  **  instead  of  the  20,000/.," 
he  gave  16,000/.  to  his  daughter  for  life, 
with  remainder  to  her*  children  "  or  the 
survivors."  Held,  that  the  gift  by  the  codi- 
cil was  not  substitutional,  so  as  to  make 
the  limitations  of  it  similar  to  those  in 
the  will,  and  therefore,  that  children  who 
died  after  attaining  twenty-one,  in  the 
life  of  the  daughter,  were  excluded,  as 
agunst  the  surviving  chil<hren.  Haley  v. 
Bannieter.  vol.  28,  p.  886 

4.  A  testator  bequeathed  to  his  nieces  500/. 
owing  to  him  from  A.  B,,  and  he  directed 
that  if  his  estate  should  not  be  sofilcient 
to  pay  his  legacies  in  full,  they  should 
(exclusive  of  that  to  his  nieces)  abate 
proportionably,  and  if  it  should  be  more 
than  suflScient,  they  should  be  increased 
proportionablv.  The  testator  received 
the  debt,  and  by  a  subsequent  codicil, 
"in  the  place  of  the  said  intended 
legacy,"  gave  his  nieces  500/.  to  be  paid 
out  of  his  general  personal  estate.  Held, 
that  the  second  legacies  were  substi- 
tutionary, and  subject  to  the  same  inci- 
dents, and  that  the  nieces  were  not  en- 
titled to  have  them  increased  propor- 
tionably out  of  the  undisposed-oi  estate. 
Jhtnean  v.  Jhmean,    (No.  2.) 

vol.  27,  p.  893 
FF 
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6.  A  substituted  bequest  held  subject  to  tiie 
same  contingency  as  the  original  bequest. 
Re  CorrWi  WilU  Tol.  82,  p.  426 

6.  Substituted  gift  in  a  codicil  held  to  alter 
and  adeem  part  of  an  inconsistent  gift  in 
the  will.     QuenUry  v.  Quentery, 

vol.  83,  p.  869 

SUBSTITUTED  SERVICE. 

1.  An  Older  for  service  of  a  tubpcBtta  to 
appear  and  answer  upon  the  Defendant's 
partners  at  the  house  of  business*  the  De- 
fendant himself  being  abroad,  held,  under 
the  drcumstancea,  to  be  regular.  Kinder 
V.  Forbes,  vol.  2,  p.  608 

2.  Substituted  service  of  a  eubpcena  to  ap- 
pear ordered  in  a  creditor's  suit  on  one, 
who,  acting  as  the  attorney  of  the  exe- 
cutor and  general  devisee  and  legatee 
resident  in  India,  had  obtained  adminis- 
tration here,  and  had  entered  into  receipt 
of  the  rents  of  the  real  estate*  Weymouth 
V.  Lambert,  vol.  8,  p.  888 

8«  Si^tituted  service  of  a  eubpeena  to  appear 
ordered  in  the  case  of  an  infant.  Lane  v. 
Hardufieke.  voL  6,  p.  222 

4.  Substituted  service  of  a  tuhpcena  ordered 
on  the  solicitor  of  a  Defendant  residing 
out  of  the  jurisdiction.    Coopers.  Wood, 

vol.  6,  p.  891 

5t  Substituted  service  of  an  iijj  unction  or- 
dered.   Kirkman  v.  Honnor, 

vol.  6,  p.  400 

6.  The  order  on  a  solicitor  for  payment  to 
his  client  of  a  sum  found  due  on  taxation 
requires  personal  service ;  but,  it  appear- 
ing that  the  solicitor  absented  himself  to 
avoid  service,  an  order  for  substituted 
service  was  made.    In  re  Lhyd, 

vol.  10,  p.  461 

7.  A  party  having  gone  abroad  to  avoid 
service  of  an  order  for  payment  into 
Court,  Bee,,  substituted  service  was  or- 
dered at  the  last  place  of  residence  and 
on  her  solicitor.    Burlion  v.  Carpenter, 

vol.  11,  p.  88 

8.  In  1841  a  Defendant  appeared  by  his 
Six  Clerk,  and  described  mmself  as  resi- 
dent at  C.  After  the  abolition  of  the 
office  of  Six  Clerk  he  stated  no  address 
for  service,  as  required  by  the  20th  Gene- 
ral Order  of  October,  1842,  and  went  to 
Awuriea,  An  application  that  service  of 
all  proceedings  at  C,  should  be  deemed 
good  service  was  refused.  Haghee  v. 
Wheeler,  vol.  11,  p.  178 

9.  An  appearance  was  entered  for  the  De- 
fondant,  and  a  traversing  note  filed.  An 
order  was  made  for  service  of  it  at  his 
last  place  of  residence.  Horloek  v. 
WUeon,  vol.  12,  p.  545 

10.  To  obtain  the  successive  orders  (in  a 
matter,  and  not  in  a  cause)  upon  a  person 
to  pay  a  sum  of  money  to  a  party,  per- 
sonid  service  of  the  preceding  order,  and 
a  demand  and  refusal  must  be  proved ; 


but  where  the  party  avoids  service,  the 
Court  will  direct  substituted  service,  and 
dispense  with  the  necessity  of  a  demand 
ana  reftisaL    In  re  Mourilyan. 

vol.  18,  p.  84 

11.  A  Defendant  who  had  appeared  by  a 
solicitor  in  the  original  suit,  but  not  in 
the  supplemental  suit,  being  in  contempt, 
went  to  reside  abroad.  The  Court  or- 
dered that  service  on  the  solicitor  of  the 
proceedings  in  the  supplemental  suit 
should  be  good  service.    Scott  v.  Wheeler, 

vol.18,  p.  289 

12.  Substituted  service  ordered  of  a  writ  of 
summons  issued  upon  the  Master's  cer- 
tificate upon  a  claim.    Baker  v.  Anthony, 

vol.  14,  p.  26 
18.  A  Defendant,  resident  out  of  the  juris- 
diction, had  given  a  general  power  of  at- 
torney to  a  solicitor  to  act  for  him.  The 
Court  ordered  substituted  service  on  the 
solicitor  of  an  order  to  revive,  and  there- 
upon gave  the  Plaintiff  leave  to  enter  an 
appearance,  and  made  a  general  order 
that  service  of  aU  proceedings  on  the  so- 
licitor should  be  good  service*  Fortter  v. 
Memiee,  vol.  16,  p.  568 

14b  The  principle  upon  which  the  Court 
acts,  in  directing  substituted  service,  is 
to  sanction  such  service  as  to  afibrd  a 
reasonable  certainty  that  the  Defendant 
will  know  of  it.  In  a  suit  by  in&nt 
natural-bom  subjects  (out  of  the  juris- 
diction), by  their  next  friend,  to  which 
their  father  and  mother  (the  latter  being 
also  out  of  the  jurisdiction)  were  De- 
fendants, service  under  an  order  of  a  bill 
on  the  solicitor,  who  had  acted  for  the 
mother  in  the  institution  of  a  suit  in  the 
Ecclesiastical  Court  against  the  father, 
was  held  to  be  good  service.  Hope  yJSope, 

vol.  19,  p.  237 

15.  Personal  service  on  a  solicitor  of  pro- 
ceedings under  a  taxation  dispensed  with, 
and  service  by  placing  under  his  door 
substituted.    Re  Tem^fiman. 

vol.  20,  p.  574 

16.  Application  for  substituted  service  of 
a  tul^^oena  ad  teetifieandum,  or,  in  the  al- 
ternative, that  a  solicitor  might  produce 
his  client  before  die  examiner,  refused. 
^^ieer  v.  Dawson.  vol.  22,  p.  282 

17*  A  company,  though  not  formally  dis- 
solved, had  practically  ceased  to  exist, 
and  had  no  office  or  officers.  The  com- 
pany being  made  Defendants  in  a  suit, 
the  Court  ordered  that  service  of  the  bill 
on  the  late  chairman  and  the  secretary 
should  be  good  service  on  the  company. 
Gatkell  v.  Chambers,    (No.  1.) 

vol  26f  p.  252 

SUBSTITUTED  STOCK  IN  TRADE. 

1.  A  husband  carried  on  the  business  of  a 
victualler  with  stock,  tscp  which  formed 
the  separate  estate  of  the  wife;  in  carry- 
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ing  on  die  bniiinmi  lie  dispoied  of  the 
coDsumeble  stock,  aod  substituted  similar 
articles,  and  at  a  subsequent  period  be 
sold  the  stock  and  buswesSi  By  the 
decree  an  account  was  directed  against 
the  husband  of  the  stock  compriMd'in 
the  settlement  and  sold.  Held,  that  the 
Master  properly  included  the  substituted 
stock  in  the  aecoont.     Engkmd  t.  Downs. 

▼oL  6,  p.  269 
2.  J,  died,  and  a  oonsiderahle  sum  was  due 
from  his  partner  (B.)  to  his  estate.  B. 
eontinned  the  trade,  with  the  assent  of 
the  ezecuton*  but  at  the  end  of  six 
months  they  insisted  on  payment,  or  to 
have  the  business  wound  up ;  whereupon 
B.  aangned  to  them  hia  share  in  all  the 
partnership  assets,  upon  trust  to  pay  the 
joint  creditors  and  then  the  debt  due  to 
J,*B  estate  and  the  residue  to  B,  Held, 
that  the  executors  had  no  lien  on  the 
stock-in-trade  substituted  by  B.  tot  that 
sold  during  the  six  months.  Patfiu  v. 
JSmrmby.  vol.  25,  p.  280 


SUCCESSION  DUTY. 

1.  J,,  die  tenant  for  life,  and  B.,  his  nephew, 
and  tenant  in  tail,  entered  into  an  arrange- 
ment, by  which  they  barred  the  entail, 
and  conveyed  the  property  to  such  uses 
as  they  should  jointly  appoint^  and  sub- 
ject thereto  to  the  old  uses.  By  a  con- 
temporaneous deed,  in  execndon  of  the 
joint  power,  J,  secured  to  B.  a  life  an- 
nuity on  the  property,  and  B.  secured 
25,000t,  payable  when  he,  B.,  oame  into 
possession.  Of  this,  20,000li  was  settled, 
contemporaneously,  on  J,*»  daughters, 
and  the  remainder  on  A.  Held,  on  the 
death  of  A.,  in  1855,  that  succession 
duty  (under  the  Act  of  1853)  was  pay- 
able on  the  20,000/.  as  a  succession  from 
J.f  but  that  no  succession  doty  was  pay- 
able on  the  remaining  5,000/L  B«  JenktH' 
ton.  voL  24,  p.  64 

2.  As  between  the  vendor  and  purchaser  of 
a  reversion,  the  purchaser  held  liable  to 
bear  the  succession  duty  payable  in  re- 
spect of  it    Cooper  v.  TVswdv. 

vol.  28,  p.  194 
S.  Upon  a  second  marriage  of  a  lady,  her 
second  husband  settled  his  property  on 
the  children  of  her  former  marriaffe. 
Held,  that  the  husband  and  not  the  wife 
was  the  predecessor,  and  that  10/.  per 
cent,  succession  duty  was  payable.  In  re 
Rememf'e  Settfement.  vol.  30,  p.  75 

4.  A  tenant  for  life  directed  his  executors 
to  pa^,  out  of  a  particular  fund,  his 
pecumary  legacies  and  annuities,  <*and 
the  legacy  and  succession  duty  payable 
for  the  same  or  in  consequence  of  his 
death.'*  Held,  that  the  succession  duty 
payable  by  the  next  remainderman,  under 
a  prior  settlement  and  in  respect  of  femily 


estates  not  devised,  was  charged  on  Ae 
fiind.    BarlPo^fdttyf.Uood* 

vol.  85,  p.  234 

5.  Legacy  and  not  succession  duty  held 
payable  on  the  produce  of  an  estate  of  a 
tesutor  sold  by  trustees.  EofllHowe  v. 
Eari  rf  LkkMtd.  vol  35,  p.  370 

6.  All  that  the  purchaser  of  devised  real 
estates  can  require  in  respect  of  succes- 
sion dntv  is,  distinct  evidence  that  no 
claim  wiU  be  made  by  the  Inland  Revenue 
Office  for  any  duty  on  the  hereditaments 
sold  by  reason  of  the  death  of  the  tes- 
tator. If  the  Inland  Revenue  Office 
distinctly  state  this,  it  is  sufficient,  and 
the  office  cannot  be  compelled  to  give  a 
certificate  in  any  particular  form.    Ibid. 


SUCCESSIVE  INTERESTS. 

[5400  Absolute  Interest,  Acceleration, 
Accruer,  Reference  (Gift  bt).} 

A  testatrix  bequeathed  the  ''interest"  of  a 
sum  of  money  to  her  eldest  child  for 
life,  "  and  afterwards  to  devolve  in 
succession  on  her  (the  testatrix's)  re- 
maining children."  Held,  on  the  death 
of  the  eldest,  that  the  others  were  entided 
for  life  in  succession,  aocording  to  their 
priority  of  age.    Yotmg  v.  Shepfiard. 

vol  10,  p.  207 


SUFFICIENCY  OF  ANSWER. 

1.  It  is  not  true  as  a  general  proposition 
that  an  insufficient  answer  is  no  answer. 
Lane  v.  Pmi.  vol.  3,  p.  66 

2.  There  is  no  rule,  that  a  Defendant  must 
answer  affimmtively  or  negatively  his  own 
recent  fects.  All  that  the  Court  can  do, 
is  to  compel  a  Defendant  to  afford  such 
a  discovery  as  he  swears  he  is  able  to  jpve. 
Neieon  v.  Ponrferd.  vol.  4,  p.  41 

3.  A  Defendant  put  in  an  insufficient 
answer;  the  Plaintiff  obtained  an  order 
to  amend,  and  that  the  Defendant  might 
answer  the  exceptions  and  amendments 
together.  Held,  that  the  Defendant's 
answer  to  the  amended  bill  waa  to  be 
deemed  sufficient  at  the  end  of  two 
months,  under  the  4th  Order  of  Jpril, 
1828,  and  not  at  the  end  of  three  weeks 
under  the  6th  amended  Order  of  Jpril, 
1828  (see  now  Order  xvi.  S).  lAojfd  v. 
aark.  vol  6,  p.  467 

4.  A  bill  alleged,  that  the  Defendant  had 
received  certain  sums  from  B.  on  behalf 
of  the  Plaintiff,  and  asked  whether  the 
Defendant  did  not,  in  fact,  receive  them, 
and  whether  on  the  Plaintiff's  behalf,  &c. 
The  answer  denied  that  the  Defendant 
had  received  these  sums  on  behalf  of  the 
Plaintiff.  Held,  that  it  waa  insufficient. 
JodreU  v.  SUme^.  voL  10,  p.  225 
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6.  A.  lubitituted  beqiieat  held  nib^(»>-* 

■sine  coatingGQcyBi  lllB  ocup' 

St  Ctnit'i  mil. 
6.  Substituted  gift  in  a  c 

and  adeem  part  of  an  ' 

the  will.    Queaters  t  _ ,  _•' 


.■•^ 


i''^f^ixi'l'"fii  icquiuKed  in  bf 
ft  ■i^/''''  bill  i»  amendsd. 


•''Jt'^^'^""    ""5"-' 


UtL- 


''"  »ol.  12,  p.  fiO 

,piirer_  may  be  rerbally  full,  but 


t  De- 


bu  plainly  thi 
abiaininstbe  information  required.  Ibid. 
10,  The  aniirer  of  persona  engaged  in 
working  a  coal  mine,  wbich  atatrd  that 
they  could  not,  aa  to  their  belief  or  other- 
wi«e,  aet  forth  the  mode  of  working,  held 
inaufficienc;  the  Court  aiiuniing  chat 
they  muat  have  workmen  under  ibtir 
coqitdI  Irom  whom  inch  inforniitioa 
night  be  deriTed,  and  which  the  Defen- 
dauti  were  bound  to  afford.    Ibid. 

11.  An  interrogatory  aiked  nhelher  certaia 
nlmi  had  not  come  la  the  Defendant'! 
handa,  and  whether  he  had  not  applied 
"  the  lame."  The  Defendant  denied 
that  any  inma  had  come  to  his  hands,  but 
did  not  answer  the  remainder.  Held, 
that  Che  answer  was  sufficient.  Dakt  of 
Bmnnelek  t.  DiJca  qf  Cambridge. 

vol.  12,  p.  280 

12.  An  interrogatory  asked  whether  the 
Defendant  had  not  had  communication 
with  J.  B.  and  C.  D.  and  other  ^rsona. 
The  answer  admitted  oomniunicaEions 
with  A,  B.,  but  denied  any  with  any  other 
persons.omittingthenimeaf  C  O.  Held, 
that  being  specially  intetragated  as  to 
C.  C,  the  general  answer  was  sufficient. 
Ibid. 


^'^d^.     CUgg  y.  Bdmtmon. 

■^y    f"^  vol.  22,  p.  13S 

,  JJefendant  answering  muit  antwer 
']»//r,  and  he  cannot,  by  denying  the 
/■lamtiff's  title,  refuse  a  discovery  of  Ibe 
accouDta  consequential  on  a  decree  being 
madeagatnBlhim.  Tlie Grtat Ltun^avg 
Bmiieay  Csitpaajr  t.  iiagtiav. 

vol.  2S,  p.  646 
If.  A  railway  company,  under  the  advice  of 
the  chairman  and  director*,  bought  up 
anotber  line,  in  which  the  chairman  waa 
principally  interested,  and  the  chairman 
WM  fumished  with  a  number  of  paid-up 
share*  to  effect  the  object  In  answer  to 
a  bill  by  the  company,  impeaching  the 
transaction  on  the  ground  of  suppression 
and  misrepresentation  and  of  lanorancs 
on  the  part  of  the  company  of  the  chair- 
man's interest,  he  insisted  on  the  vslidity 
of  Ibe  tratuactioa  on  various  groands, 
and  declined  to  set  forth  how  be  bad  dealt 
with  the  shares.  Held,  that  tfaig  amwer 
was  iniuSicient.    Ibid. 

IS.  Bytheintem^atoriesof  abill,  filed  by 
B  foreign  merchant  againd  his  Lfndat 
agents,  the  Defendants  were  asked  what 
were  the  powers  and  authorities  given  to 
them,  and  by  what  dacumenli  they  made 
out  the  same.  The  Defendants  sUied, 
tbatthe  powers  and  auihonties  appeared 
fkom  written  correspondence,  and  that 
various  letters  had  passed  between  the 
parties,  to  whicb  they  referred-  Held, 
that  the  answer  waa  iaiufflcient,  and  that 
the  Defendsnli  were  bound  to  specify  the 
documents  containing  their  powere  and 
autboritieB.     hgltiii  v.  Sparlali, 

vol.  29,  p.  £64 


I-  I[ 


BUma  ON  BEHALF, 
a  creditor's   suit   instituted  by  the 


Plaintiff  on  behalf  of  himaelf  and  all  other 
creditors,  the  Defendant  is  entitled  on 
motion,  at  any  time  before  decree,  to 
have  the  bill  dismiised,  on  payment  of 
the  demand  of  the  Plaintiff  and  bia  coat* 
aa  between  party  and  party  ;  but  if  there 
be  other  Defendants,  their  costs  must  alao 
be  paid.     Ftnltrtim  *-  Tofkam. 

vol  I,  p.  31 6 

2.  Oneofthirty-eighCproprietoraoFanew*- 
paper  was  appointed  book-keeper,  and 
received  the  moneys  of  theconcern  i  a  bill 
being  filed  against  him  for  an  account,  &c. 
by  twelve  of  the  proprietors  on  behalt  &c. 
Held,  that  the  remaining  twenty-five 
were  necessary  partiei.  Bainbridgt  «d 
Olheri  V.  fiarlm.  voL  2,  p.  £39 

3.  Liberty  being  given  to  amend,  the  bill 
was  amended  by  striking  out  the  nomea 
of  several  Co-Pluntiff>,  and  suing  by  one 
on  behalf,  &c-  of  ths  othart.  Held  irre- 
gular ;  but  the  Court  allowed  tbeanwid- 
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ment  to  stand,  security  being  given  for 
costs.     Feilowes  v.  Deere,     vol.  3,  p.  853 

4.  The  trustees  of  a  turnpike  road  borrowed 
a^  sum  of  money  from  ^.  B.  on  the  secu- 
rity of  the  tolls,  and  they  assigned  to  him 
such  proportion  of  the  tolls  as  the  sum 
advanced  bore  to  the  whole  principal  mo- 
ney advanced  on  the  credit  of  the  toUs. 
Held,  that  the  other  mortgagees  of  the 
tolls  were  necessary  parties  to  a  suit,  by 
A.  B.  against  the  trustees,  to  obtain  pay- 
ment of  arrears  of  interest  out  of  the  tolls 
to  be  received.    Melluh  v.  Brooke, 

vol.  8,  p.  22 

5.  Where  a  class  of  persons  entitled  is  nu- 
merous, it  is  a  question  of  convenience 
whether  the  Court  will  require  them  aJl  to 
be  made  parties.    Harvey  v.  Harvey, 

vol.  4,  p.  215 

6.  One  of  a  numerous  class  of  residuary  le- 
gatees permitted  to  sue  on  behalf,  fire,  in 
the  absence  of  the  greater  portion  of  them. 
Ibid, 

7.  In  a  continuing  partnership,  if  a  few 
have  an  interest  in  a  particular  subject 
adverse  to  all  the  rest,  a  bill  may  be  filed 
against  the  few,  by  one  **  on  behalf,  &c." 
Richardeon  v.  HaeHnge.        vol.  7t  p.  323 

8.  In  the  case  of  an  insolvent  partnership 
not  formally  dissolved,  a  bill  may  be  filed 
by  one  or  more  on  behalf  of  the  rest, 
against  the  governing  body,  to  have  the 
assets  collected  and  applied  towards  the 
payment  of  the  debts,  without  seeking  to 
ascertain  the  rights  and  liabilities  of  the 
parties  as  between  themselves,  but  leav- 
ing them  open  to  future  litigation.     Ibid, 

9.  Twenty  years  ago,  twenty- seven  persons 
conveyed  real  and  personal  estate  to  trus- 
tees to  sell,  and  to  divide  the  produce. 
Held,  that  a  bUl  might  be  filed  by  a  few, 
on  behalf,  &c.,  against  the  trustees,  to 
make  them  account ;  and  that  it  was  not 
necessary  to  make  all  the  persons  inte- 
rested parties  to  the  suit.  Smart  v.  Brad" 
ttoek,  vol.  7,  p.  500 

10.  Three  directors  who  had  signed  a  policy, 
filed  a  bill  on  behalf,  &c.,  praying,  on 
allegations  of  fraud  and  misrepresenta- 
tion, that  it  might  be  delivered  up  to  be 
cancelled,  <*  or  that  they  might  otherwise 
be  relieved  therefrom,  in  such  manner 
as  the  Court  might  think  fit;"  but  the 
bill  contained  no  ofier  to  pay  back  the 
premiums.  Held,  that  the  board  of 
directors,  who  managed  the  affairs  of  the 
company,  were  not  necessary  parties. 
Barker  v.  Walters,  vol.  8,  p.  92 

11.  Where  a  plaintifF  by  his  bill  prays  the 
dissolution  and  windini^  up  of  a  company, 
he  cannot  sue  on  behalf,  &c  All  the 
partners  must  be  made  parties.  Harvey 
V.  Bignold,  vol.  8,  p.  843 

12.  A  party  who  comes  in  in  a  creditor's 
suit,  intrusting  the  management  of  the 
suit  to  the  Plaintifl^  must,  upon  an  appli- 
cation to  review  the  proceeoing,  stand  in 
the  place  of  the   Plaintiff,  and  in  the 


absence  of  fraud,  be  bound  by  his  know- 
ledge.    Owytme  v.  Edwards, 

vol.  9,  p.  22 

18.  A  creditor's  bill  was  filed  by  A.,  on 
behalf  of  himself  and  other  creditors, 
against  B.  and  others.  After  decree  the 
suit  abated  by  the  death  of  B.  C,  his 
executor,  filed  a  bill  of  revivor  on  behalf, 
&c.,  and  the  suit  was  revived.  A,  after- 
wards filed  other  bills,  and  the  proceed- 
ings before  the  Master  were  attended  by 
A.  on  behalf  of  the  creditors  at  large. 
Held,  that  C.  was  not,  by  the  fact  of  filing 
the  bill  of  revivor  on  behalf,  ficc.,  incapa- 
citated from  compromising  for  his  own 
benefit  a  claim  on  the  estate.  Armstrong 
V.  Storer.  vol.  9,  p.  277 

14.  The  directors  of  a  railway  company,  for 
the  purpose  of  increasing  the  traffic,  pro. 
posed  to  gruarantee  certain  profits,  and 
secure  the  capital  of  an  intended  steam- 
packet  company,  who  were  to  act  in  con- 
nection with  the  railway.  Held,  that  in 
such  a  case,  one  of  the  shareholders  in 
the  railway  company  was  entitled  to  sue 
"  on  behalf  of  himself  and  all  the  other 
shareholders,  except  the  directors,"  who 
were  Defendants,  although  some  of  the 
shareholders  had  taken  shares  in  the 
steam-packet  company.  Colman  v.  Tks 
Eastern  Counties  Railway  Company, 

vol.  10,  p.  1 

15*  A  club,  composed  of  numerous  mem- 
bers, was  dissolved.  Two  of  the  mana- 
ging committee  possessed  themselves  of 
the  assets,  and  applied  them  in  winding 
up  the  affairs.  Held,  that  they  might 
be  sued  by  one  member  "  on  behalf,"  &c. 
for  an  account  of  the  monejrs  received 
and  its  application,  and  to  bring  back  the 
balance,  if  any,  without  making  the  other 
members  parties,  and  without  seeking  a 
general  winding  up  of  the  concern. 
^ehardson  v.  Hastings,        vol.  11,  p.  17 

16.  Where  a  bill  is  filed  by  some  "  on  behalf, 
fire, "  an  injunction  which  restrains  pro- 
ceedings against  persons  not  named  par- 
ties to  the  record  is  irregular.  Armit~ 
stead  V.  Durham,  vol.  11,  p.  ^6% 

17'  The  Directors  of  one  incorporated  Rail- 
way Company  paid  over  its  funds  to  an- 
other Railway  Company,  for  purposes 
wholly  unauthorized ;  and  the  latter  re- 
ceived them  with  knowledge  of  the  breach 
of  trust  Held,  on  demurrer,  that  the 
second  company  were  properly  made  par- 
ties to  a  suit  to  bring  back  the  fund ;  and, 
secondly,  that,  in  such  a  case,  an  indivi- 
dual shareholder  in  the  first  company 
might  sue  the  second  company  **  on  be* 
half,"  &c.,  without  alleging  that  the  cor- 
poration of  which  he  was  a  member  had 
refused  to  sue.     Salomons  v.  Laing, 

vol.  12,  p.  877 

18.  In  an  amalgamated  Railway  Company, 
there  were  three  classes  of  snareholders. 
A  shareholder  of  one  class  filed  a  bill  on 
behalf  of  himself  and  all  others  of  th^ 
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class,  stating  that  an  unfair  and  unneces- 
sary call  had  been  corraptly  made  on  that 
class,  which  some  had  paid,  but  that  the 
Plaintiff  had  refused  to  ]^ay  it,  and  pray- 
ing that  an  account  mignt  be  taken  to 
ascertain  the  propriety  and  necessity  of 
the  call,  and  for  an  injunction.  Held, 
that  this  was  an  attempt  to  induce  this 
Court  to  interfiere  in  the  internal  manage- 
ment of  the  affairs  of  a  continuing  com- 
pany, and  a  general  demurrer  to  the  bill 
was  allowed.  Held  also,  that  the  share- 
holders of  the  same  class  as  the  Plaintiff 
who  had  paid  the  call  and  the  other  two 
classes  of  shareholden  ought  to  be  repre- 
sented. BaUey  t.  The  Birkenhead^  Lan- 
eaehire,  and  Cheshire  J«neti<m  Biailway 
Company,  vol.  12,  p.  483 

19.  A  bill  was  filed  by  a  shareholder  on  be- 
half, &c.,  to  prevent  the  directors  making 
a  part  only  of  the  railway,  abandoning 
the  rest,  and  for  an  indemnity.  There 
were  several  classes  of  shareholders. 
Held,  that  it  was  not  necessary  that  the 
several  classes  should  be  severally  and 
separately  represented  on  ^e  record. 
DumoUe  v.  The  Birkenhead^  Laneathiret 
and  Cheehire  Junction  BaUway  Company, 

vol.  12  p.  444 

20.  A  bill  on  behalf  of  all  shareholders 
complaining  of  transactions  in  which 
some  have  concurred,  cannot  be  sustained, 
for  there  is  a  misjoinder.  Kent  v.  Jack^ 
ton,  vol.  14,  p.  367 

21.  The  agreement  having  been  made  with 
a  number  of  subscribers,  held,  that  the 
proper  mode  of  suing  was,  by  some  on 
behalf  of  all.  The  Duke  rf  Devonthire  v. 
Eglin,  vol.  14,  p.  530 

22.  The  committee  of  a  benefit  building 
society  authorized  the  vice-president  to 
purchase  a  real  estate  for  the  society,  and 
furnished  him  with  part  of  the  funds.  He 
purchased  but  appropriated  the  estate  to 
himself.  Held,  that  the  trustees,  in 
whom  the  funds  and  property  ought  to  be 
vested,  were  entitled  to  sue  on  behalf, 
&c.,  to  compel  a  restitution  of  the  estate. 
Mulhek  V.  Jenkins.  vol.  14,  p.  628 

28.  Suit  by  a  grantee  of  a  rent-charge  on 
behalf  of  himself  and  twenty  others  to 
raise  the  airears  by  sale,  sanctioned. 
White  V.  Jamee.  vol.  26,  p.  191 

24.  A  decree  for  foreclosure  or  for  sale  can- 
not be  made  in  the  absence  abroad  of  a 
party  entitled  to  one-third  of  the  equity 
of  redemption.  The  objection  is  not  re- 
moved by  the  15  &  16  Fid,  c.86.  Cad- 
dick  V.  Cook,  vol.  32,  p.  70 

SUIT  (INSTITUTION  OF). 

{See  Filing  Bill,   &c.  Jurisdiction, 
Pleading,  Record.] 

1.  Where  authority  is  given  to  take  land 
for  a  public  purpose,  and  pay  Uie  money 
into  Court  to  be  dealt  with  *'  on  petition," 
the  ordinary  jurisdiction  of  the  Court  to 


proceed  by  bill  is  not  excluded,  and, 
therefore,  a  demunrer  will  not  hold  in 
such  a  case.    Hyde  v.  Edwarde, 

voL  12,  p.  160 

2.  There  is  no  such  general  rule,  that  a 
wrong-doer  cannot  file  a  bill.  There- 
upon, if  A,  and  A,  two  trastees,  have 
committed  a  breach  of  trust,  and  are 
equally  liable,  but  B.  received  the  pro- 
duce, A,  may  sustain  a  bill  against  B, 
alone  to  recover  the  amount,  fat  the  be- 
nefit of  the  trust  Baynard  v.  WooHey ; 
Wearing  v.  Baynard,         voL  20,  p.  583 

3.  Demurrer  allowed  to  a  bill  by  a  member 
of  a  municipal  corporation,  to  restrain 
them  from  selling  their  estates,  and  for 
an  account  of  the  estates  sold,  his  alleged 
rights  being  in  his  corporate  and  not  his 
individual  capacity.  Evan  v.  The  Cer- 
poration  rf  Awn,  vol.  20,  p.  144 

4.  Conflicting  claims  were  made  as  to  a 
charge  on  the  Plaintiff's  estate.  Held, 
that  he  might  maintain  a  suit  to  have  the 
rights  determined  and  the  estate  cleared, 
and  tihat  he  was  also  entitled  to  his  costs 
of  suit*     Fyvyan  "v,  Fyvyan. 

vol.  30,  p.  65 

5.  A  part^  having  a  mere  possibility  cannot 
maintain  a  suit  respecting  it.  Daeit 
V.  AngeL  vol.  81,  p.  228 

SUITORS*  FUND. 

1.  Before  the  creation  of  the  office  of 
Aecountant-General  of  the  Court  of 
Chancezv,  in  1725  (bv  stat.  12  Geo.  1, 
c.  32),  the  ushers  of  ttie  Court  used  to 
receive  and  pay  all  monejrs  of  suitors, 
and  to  take  for  their  own  benefit  all  pro- 
fits made  of  the  sums  in  their  hands ;  but 
since  1725  such  profits  belong  to  the 
Suitors'  Fund.  Treoor  V.  Biueke,  Starit^ 
more  v.  ChiaweU,  vol.  19,  p.  373 

SUMMONS. 
[See  Administration  SumioNB.] 

SUPERSTITIOUS  USES. 

[See  Charity.] 

1.  Establishments  or  foundations  for  secur- 
ing prayers  for  the  souls  of  the  dead  are 
deemed  to  be  superstitious,  and  within  the 
statute  of  1  Edw,  6,  c.  14.  vol.  2,  p.  151 
The  Court  (without  deciding^whether 
directions  to  pray  for  the  souls  of  the 
dead  were  or  not  unlawful,  or  prohibited 
by  the  church  of  England)  held,  that  it 
might  be  properly  deemed  superstitious 
to  create  an  establishment,  or  endow  a 
foundation,  to  be  continued  in  perpetuity 
and  conducted  with  certain  ceremonies 
supposed  to  be  religious,  for  the  purpose 
of  securing  the  perpetual  continuance  of 
prayera  for  the  souls  of  the  dead,  either 
alone  or  in  connection  with  oAer  obser- 
vances, within  the  express  tems  of  the 
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1  Bdw.  6,  c.  14.  Attomeff-Oinerai  ▼. 
Fukmongtr^  Company,  ▼ol.  2,  p.  151 
2.  The  trust  of  a  fund  was,  to  pay  uie  in- 
come to  Roman  Catholic  priests  for  eyer, 
upon  condition  of  their  saying  masses  for 
the  repose  of  the  soul  of  £e  founder. 
Held,  void,  and  the  fund  was  ordered  to 
be  paid  to  the  representative  of  the  foun- 
der.   In  re  BlundeWs  Truttt. 

vol.  SO,  p.  860 


SUPPLEMENTAL  BILL. 
iSee  ABATBMSMTy  Revivor.] 

1.  One  of  several  Co-Plaintiffii  mortgaged 
his  interest  and  became  insolvent  pend- 
ing the  suit  A  supplemental  bill  was 
filed  by  the  other  Co-Plaintiffs  against 
the  mortgagee  and  the  provisional  as- 
signees alone.  Held,  that  the  Defendants 
in  the  original  suit,  who  were  accounting 
parties,  ought  also  to  have  been  made 
parties  to  the  supplemental  suit.  Peary 
V.  Slepheneon,  vol.  1,  p.  42 

2.  The  priorities  of  incumbrancers  upon  an 
estate  were  declared,  and  a  receiver  ap- 
pointed with  directions  to  keep  down  the 
incumbrances  in  a  suit  to  which  the  first 
incumbrancer  was  not  a  party.  The  first 
incumbrancer  filed  a  bill  against  the  re- 
ceiver and  the  several  parties  to  the  for- 
mer suit,  to  establish  his  priority,  and 
praying  "  that  if  necessary  the  second 
bill  might  be  taken  as  supplemental  to 
the  first."  The  Plaintiff  in  the  second 
suit  moved  for  an  injunction  to  restrain 
the  receiver  from  making  any  further  pay- 
ments to  the  other  incumbrancers.  Held 
irregfular,  and  that  he  ought  to  have  ap- 
plied in  the  first  suit  for  leave  to  enforce 
his  legal  remedies.  Held  also,  that  the 
Court  would  not  on  this  occasion  deter- 
mine whether  this  was  to  be  taken  as  a 
supplemental  bill.  Smith  v.  The  Earl  of 
Effingham,  vol.  2,  p.  232 

3.  A  notice  of  motion  for  liberty  to  file  a 
supplemental  answer  should  specify  the 
new  facts  intended  to  be  introduced,  and 
a  notice  of  motion  for  liberty  to  file  a 
supplemental  answer  stating  *'  certain 
faett"  not  r^ular.    Haslar  v.  HoUie, 

vol.  2,  p.  236 

4.  A  testator  who  died  in  1767,  directed 
his  estate  to  be  converted  and  invested, 
and  he  gave  the  same  to  his  wife  for  life, 
remainder  to  his  daughter,  with  remain- 
der to  the  Plaintiffs.  The  executors 
neglected  to  convert  some  leaseholds,  and 
permitted  the  successive  tenants  for  life 
to  enjoy  the  same  until  their  expiration. 
After  their  deaths  the  Plaintiffs  filed 
their  bill  against  the  representatives  of 
the  executors  for  a  general  account. 
The  executors,  who  had  no  personal 
knowledge  of  the  matter,  represented  the 
rendue  to  consist  of  a  sum  in  the  funds  ; 


and  they,  by  their  answer,  amongst  other 
papers,  admitted  the  leases  to  be  in  their 
possession.  At  the  hearing  the  Plaintiffs 
waived  the  accounts,  and  took  the. money 
in  the  funds.  They  afterwards  discovered 
the  breach  of  trust  in  respect  of  the  lease- 
holds, and  filed  a  supplemental  bill  to 
obtain  relief  in  respect  thereof.  The 
Court,  notwithstanding  the  former  decree, 
decided  in  their  favour,  but  without 
costs.    Mehrtent  v.  Andrewe, 

vol.  8,  p.  72 

5.  A  suit  was  institated  to  have  a  bill  of 
exchange  delivered  up,  on  the  ground  of 
fraud,  and  to  restrain  an  action  at  law 
commenced  thereon.  Pending  the  suit, 
the  Plaintiff  in  the  action  recovered,  and 
obtained  pa3rment.  Held,  on  demurrei> 
that  the  Plaintiff  in  equity  might  file 
a  supplemental  bill,  stating  these  facts, 
and  praying  a  repayment  and  indem- 
nity.   Pinhu  V.  Petert.       vol.  6,  p.  258 

6.  Upon  an  application  to  file  a  supplemen- 
tal answer,  the  Defendant  should  state 
on  his  notice  of  motion  the  fiicts  intended 
to  be  introduced  therein.  Smith  v.  Hart^ 
ley.  vol.  6,  p.  432 

7.  A  decree  was  made  in  1880  against  exe- 
cutors, charging  them  personally;  in  ]  838 
they  obtained  leave  to  rehear  the  cause. 
The  Plaintiff  in  1842  presented  a  peti- 
tion for  leave  to  file  a  supplemental  bill, 
putting  in  issue  new  facts  to  support  the 
personal  decree  against  the  executors. 
The  Court  refused  the  application  with 
costs,  on  the  ground  that  the  facts  ap- 
peared to  be  either  without  proof  or  to  be 
immaterial,  or  else  to  have  been  so  long 
known  to  the  Plaintiff  as  to  preclude  him 
making  them  the  foundation  of  the  extra- 
ordinary relief  prayed.  Acland  v.  Brad- 
dick,  vol.  5,  p.  486 

8.  Liberty  given  to  file  a  suppleinental  an- 
swer to  correct  a  date  in  die  original  an- 
swer.    Bell  V.  Dumnore,      vol.  7,  p.  288 

9.  On  such  an  application  the  Defendant 
must  account  for  the  mistake,  and  the 
truth  of  the  proposed  answer,  and  the 
terms  in  which  it  is  intended  to  file  it 
must  be  verified.    Ibid, 

10.  Leave  given,  after  cause  at  issue  and  in 
the  paper,  to  file  a  supplemental  answer 
to  correct  an  important  date.  Pulton  v. 
Gilmour.  vol.  8,  p.  164 

11.  A  Defendant  insisted  on  his  discharge 
under  the  Insolvent  Act  in  1836,  in  bar. 
After  the  cause  was  in  the  paper,  he  dis- 
covered that  the  discharge  took  place  in 
1836.  A  discharge  in  1886  would  be  a 
good  defence,  but  the  discharge  in  1885 
would  not  Permission  was  given  to  file 
a  supplemental  answer  to  correct  the  date. 
Ibid. 

12.  A  Defendant  asking  leave  to  file  a  sup- 
plemental answer,  must  distinctly  state 
the  tepns  of  the  answer  intended  to  be 
filed.     Ibid. 
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18.  A  suit  was  instituted  by  legatees,  whose 
interest  (upon  the  happening  of  a  con- 
tingency) might  vest  m  the  next  of  kin, 
aninst  the  executors  alone.  The  next 
of  kin  were  brought  before  the  Court  by 
supplemental  bill.  Held,  that  the  exe- 
cutors were  not  improper  parties  to  such 
supplemental  bill.    Parker  v.  Parker, 

vol.  9,  p.  144 

14.  A  husband  and  wife  joined  as  Co- 
Plaintiffs  in  a  suit,  in  which  the  claim 
put  forward  was  by  the  husband  in  right 
of  his  wife.  He  became  bankrupt,  and 
afterwards  the  wife  alone  filed  a  supple- 
mental bill,  stating  a  settlement  (sup- 
pressed in  the  original  bill),  whereby  the 
property  had  been  settled  to  her  separate 
use.  Held,  that  she  was  entitled  to  relief; 
but  only  on  the  terms  of  her  next  friend 
consenting  to  become  liable  for  the  costs 
of  the  former  proceedings,  and  paying 
the  extra  costs  occasioned  by  the  sup- 
pression of  the  settlement.  Howard  v. 
Prince.  vol.  10,  p.  294 

16.  Residuary  legatees  filed  a  bill  against 
the  executor,  charging  him  with  wilful 
default,  for  which  some  grounds  appeared 
by  his  answer.  No  evidence  was  entered 
into,  and  the  common  accounts  were 
directed.  Tlie  widow,  who  was  a  De- 
fendant, and  was  interested  in  the  estate, 
afterwards  filed  a  supplemental  bill 
without  leave  to  charge  the  executor 
with  wilful  default  Held,  that  the  pro- 
ceeding was  regular,  and  a  decree  was 
made  supplemental  to  the  former  pro- 
ceedings.   Berrow  v.  Morris. 

vol  10,  p.  437 

16.  A,  mortgaged  to  B.,  who  filed  a  bill  of 
foreclosure,  and  B.,  pending  the  suit, 
assigned  to  C,  who  mortgaged  to  A,  and 
became  insolvent  D.  filed  a  supple- 
mental  bill  to  have  the  benefit  of  the  suit 
for  foreclosure.  Held,  that  he  was 
entitled  to  such  reliefl     Cole*  v.  Forrest. 

vol.  10,  p.  552 

17.  The  Plaintiff  claimed  to  be  an  incum- 
brancer on  certain  real  estates,  and  there 
being  outstanding  tenns,  he  filed  his  bill 
against  the  other  parties  interested  in 
die  property,  to  make  his  security  avail- 
able. By  the  decree  the  bill  was  re- 
tained for  twelve  months  with  liber^  to 
the  Plaintiff  to  proceed  at  law  touching 
the  matters  in  question  in  the  cause,  and 
the  Defendants  were  restrained  from 
setting  up  the  outstanding  terms,  and 
from  pleading  the  Statute  of  Limitations. 
The  Plaintiff  brought  an  action  of  eject- 
ment, which  was  defended  by  one  of  the 
Defendants  and  also  by  the  occupying 
tenants ;  and  the  latter,  not  being  parties 
to  the  suit^  set  up  the  outstanding  terms 
Mid  the  Statute  of  Limitations,  and  thus 
defeated  the  Plaintiffin  the  action.  The 
Plaintiff  then  filed  a  supplemental  bUl 


detailing  what  had  taken  place  at  law, 
and  praying  to  be  let  into  possession,  and 
that  on  any  new  trial  the  Defendants 
might  admit  that  the  Plaintiff's  title 
accrued  within  twenty  years.  Afterwards 
the  original  decree  was  affirmed  by  the 
Lord  Chancellor.  The  supplemental 
bill  was  brought  on  for  hearing  before 
the  Master  of  the  Rolls.  Held,  that  the 
proceeding  was  irre^lar,  and  the  sup- 
plemental bill  was  dismissed  with  costs. 
Smith  V.  The  Earl  qf  Effingham. 

vol.  10,  p. '589 

18.  At  the  hearing,  it  was  objected,  that 
the  matters  contained  in  a  supplemental 
bill  ought  to  have  been  brought  forward 
by  amendment ;  but  held,  that  whatever 
weight  might  have  been  due  to  the  ob- 
jection, if  brought  forward  at  a  proper 
time,  and  in  a  proper  manner,  it  could 
be  of  no  avail  wnen  brought  forward  for 
the  first  time  at  the  hearing.  Riee  ▼. 
Gordon.  vol  11,  p.  265 

19.  One  of  many  incumbrancers  on  an 
estate  filed  a  bill  against  the  owner,  and 
one  only  of  the  other  incumbrancers,  D., 
to  have  an  account  of  the  incumbrances 
and  their  priorities  ascertained.  A  decree 
was  made,  directing  a  reference  to  ascer- 
tain the  different  incumbrancers  and  their 
priorities,  and  the  Plaintiff  was  to  bring 
them  before  the  Court  The  Msster  made 
his  report,  finding  the  other  charges,  and 
rejecting  the  claim  of  iX,  who  took  ex- 
ceptions. The  Plaintiff  neglected  to 
bring  the  other  incumbrancers  found  by 
the  Master  before  the  Court  and  the  ex- 
ceptions were  ordered  to  stand  over,  with 
liberty  to  the  Plaintiff  to  file  a  supple- 
mental bill  against  all  necessary  parties. 
The  Plaintiff  accordingly  filed  a  supple- 
mental bill  against  Z>.,  and  the  other  in- 
cumbrancers, contesting  the  validity  of 
the  securities  found  by  the  Master,  and 
seeking  as  against  D.  relief  different  from 
that  sought  by  the  original  bill.  Held, 
first  that  the  supplemental  bill  was  ir- 
regular, and  that  so  far  as  it  sought  to 
impeach  the  incumbrances  found  by  the 
Master,  and  so  far  as  it  sought  against  Z>. 
relief  different  from  that  prayed  by  tfie 
original  bill,  it  ought  to  be  dismissed 
with  costs.  Secondly,  that  D.  had  a  ri^ht 
in  the  second  suit  to  impeach  the  Plain- 
tiff's securities,  although  he  had  not 
done  so  in  the  original  suit  Thirdly, 
that  the  other  incumbrancers  had  a  right 
to  contest  tlie  Plaintiff's  security,  al- 
though at  the  hearing  the  Plaintiff  ad- 
mitted their  priority.  And  lastly,  an 
action  was  directed  to  try  the  validity  of 
the  Plaintiff's  securities.  Hele  v.  Lord 
Bexley.  vol.  1 1,  p.  637 

20.  The  Plaintiff;  in  a  supplementsl  bill, 
set  out  at  considerable  length,  the  state- 
ments of  the  original  bill.    Held,  that  be 
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ought  to  pay  the  cotts  of  any  unneces- 
sary statementa  to  be  determined  by  the 
Master.    Horgleff  v.  Faweeti. 

▼ol.  11,  p.  665 
21.  A  fund  was  bequeathed  to  J.  for  life, 
with  remainder  to  her  surviving  children. 
In  a  suit  to  which  no  child  was  a  party, 
the  fund  was  inadvertently  ordered  to  be 
carried  over  to  the  separate  account  of 
A^  and  was  afterwards  settled  with  the 
approbation  of  the  Court,  and  paid  out 
to  the  trustees  of  the  settlement  but  no 
declaration  of  right  was  made.  Held, 
that  the  matter  might  be  set  right  by  a 
supplemental  bill  of  the  children,  and 
that  neither  a  rehearing  of  the  orders  nor 
a  bill  of  review  was  necessary.  NobU  ▼. 
SioKh  vol  29,  p.  409 


SUPPRESSION. 
[St9  Spoliation.] 


SURETY. 
[Sre  MoRTOAOE  (Wipe's  Estate).] 

1.  jt.  agreed  to  become  a  surety  for  B.  in  a 
joint  and  several  bond  to  C,  and  B.  was 
to  give  a  counter  bond  of  indemnity  to 
ji.  The  bond  to  C.  was  executed  by  A. 
only  i  but  B,  executed  the  counter  bond 
to  J,  Held,  that  A,,  the  surety,  was  re- 
leased. 

J.  gave  to  CL  a  promissory  note,  as 
surety  for  B.,  upon  an  agreement  that 
C  should  advance  the  amount  to  B,  by 
draft,  at  three  months'  date.  C.  made  the 
advance  immediately  to  B,,  and  not  by 
draft  at  three  months.  Held,  that  the 
surety  was  released.    Bonter  v.  Co*. 

vol.  4i  p.  379 

2.  A  creditor  sued  his  principal  debtor,  and 
recovered  a  judgment  a^inst  him  and 
the  bail  in  the  action.  The  surety  there- 
upon '*  paid  and  satisfied"  to  the  credi- 
tor the  amount  of  the  judgments,  &c., 
and  took  an  assignment  thereof.  Held, 
that  the  judgment  was  discharged,  and 
that  the  surety  could  not  recover  on  the 
judgment  against  the  bail.  Arndiage  v. 
Baldwin,  vol.  5,  p.  278 

Z,  A.  became  surety  for  B.  to  C.  for  a  sum 
«  for  value  received  by  a  draft  at  three 
months'  date."  C.  (without  the  concur- 
rence of  A.)  at  once  paid  the  amount  to 
B.^  instead  of  giving  the  draft  at  three 
months.  Held,  that  the  agreement  had 
been  varied,  and  that  the  surety  was 
therefore  discharged.    Bonter  v.  Cox. 

vol.  6,  p.  110 

4.  A,  and  B,  were  obligors  in  a  joint  bond : 
A,,  who  was  alleged  to  be  the  principal 
debtor,  died.  Held,  that  his  assets  were 
not  in  eauity  liable  upon  the  bond,  but 
that  the  liability  survived  to  B,  Riehard' 
ton  V  Hortan.  vol.  6,  p.  185 


5.  One  of  the  two  sureties  who  had  joined 
the  principal  debtor  in  a  bond,  nled  a 
bill  to  set  aside  the  transaction  on  the 
ground  of  fraud,  and  prayed  an  account 
of  the  payments  of  the  bond.  Held,  that 
the  principal  debtor  and  the  co-surety 
were  necessary  parties,  notwithstanding 
the  32nd  Order  of  August,  1841.  (Ord. 
vii.  2)     Allan  v  Houlden,    vol.  6,  p.  148 

6.  Surety  by  a  promissory  note,  for  a  float- 
ing balance  due  to  bankers  from  a  cus- 
tomer, held  released  by  the  bankers 
crediting  the  customer  with  the  full 
amount  of  the  note  .without  advancing 
the  money  at  the  time.  Archer  v.  Hudson, 

voL  7,  p.  651 

7.  Husband  and  wife  mortgaged  their  re- 
spective estates  for  securing  the  hus- 
band's debt.  Both  estates  were  sold  and 
conveyed  free  fVom  the  mortgage,  and  in 
1832  the  debt  was  paid  out  of  the  pro- 
duce of  the  wife's  estate.  In  1841  a 
bill  was  filed  to  have  the  amount  re- 
couped out  of  the  produce  of  the  estate 
of  the  husband  which  was  in  Court. 
Held,  that  the  representative  of  the  wife 
was  not  entitled  to  interest  on  the  amount 
paid.    Laneatter  v.  Epore,  vol.  10,  p.  266 

8.  A;  as  surety  to  a  'firm,  signed  a  joint 
and  several  bill  of  exchange,  on  the 
faith  that  B.  would  join  as  co-surety.  B, 
never  signed  it,  but  A,  was  afterwards 
compelled  to  pay  it,  b]^  proceedings  at 
law,  at  the  suit  of  an  indorsee.  Held, 
that  the  firm  were  not  entitled  to  avail 
themselves  of  the  bill,  and  were  liable  to 
repay  the  amount  and  the  costs  of  the 
proceedings  both  at  law  and  equity.  Rice 
V.  Gordon,  vol.  11,  p.  265 

9.  Sureties  are  not  discharged  by  ^fiving  of 
time  to  the  principal  debtor  m  cases 
where  the  remedies  against  the  sureties 
are  expressly  reserved.     Owen  v.  Homan, 

vol.  13,  p.  196 

10.  A  mortgage  security  was  given  by  A, 
and  B,  his  surety,  to  C.  for,  amongst 
others,  a  sum  which  the  deed  represented 
that  C.  was  liable  to  D.  as  surety  for  A, 
and  B.  or  one  of  them.  C.  was  morally 
but  not  legally  bound  to  D.  Held,  that 
B.  was  not  liable  on  this  security  for  the 
debt  due  to  D.    Lake  v.  Brutton, 

vol.  18,  p.  84 

11.  The  Defendants  lent  A,  B.,  at  the  same 
time,  two  sums  of  2,000/.  and  8,000/.  on 
distinct  securities,  and  the  Plaintiff  was 
surety  for  the  first  sum.  Held,  that  the 
Plaintiff,  on  paying  the  2,000/.,  was  not 
entitled  to  have  a  transfer  of  the  securi- 
ties held  for  that  sum  until  the  Defend- 
ants had  a(so  been  paid  the  3,000/.  Fare^ 
brother  v.  Wodehoute.  voL  23.  p.  18 

12.  Surety,  by  subsequent  dealing  with  the 
creditor,  held  to  have  become  a  prin- 
cipal.   R»ad$  V  Lowndee,  vol.  23,  p.  361 

13.  Judgment  having  been  obtained  against 
A,  B.f  a  surety,  he  entered  into  a  new 
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arrangement  with  the  creditor  (irrespeo 
tvre  of  the  principal  debtor),  by  which 
execution  was  not  to  isaue  while  he  kept 
up  certain  policies  for  securing  the  debt. 
Held,  that  J.  B,  became  principal,  and 
not  surety,  by  the  new  arrangement,  and 
that  no  subsequent  dealing  between  the 
creditor  and  principal  debtor  would  an- 
nul it.  Therefore,  the  creditor  having 
afterwards  taken  the  principal  debtor  in 
execution,  and  discharged  him  without 
payment,  held,  thatil.  B.  was  not  thereby 
released.  Heads  y.Lowndes*  vol.  28ip.861 

14.  The  Plainti£f  was  surety,  upon  a  pro- 
missory note  to  the  Detendants,  lor  a 
sum  lent  by  them  to  their  tenant,  and  the 
Defendants  also  took  a  mortgage  of  the 
tenant's  furniture  for  the  same  debt. 
They  afterwards,  under  a  distress,  took 
the  same  furniture  for  an  arrear  of  rent. 
Held,  that,  as  regarded  the  Plaintiff  (the 
surety),  the  produce  of  the  furniture  was 
first  applicable  to  the  payment  of  the  pro- 
missory note,  and  that  the  landlords  could 
not,  as  against  the  surety,  apply  it  in  pay- 
ment of  the  rent.    Pearl  ▼.  Deacon. 

vol.  24,  p.  186 

16.  A  surety  is  entitled  to  the  benefit  of  all 
securities  taken  by  the  creditor,  whether 
he  has  notice  of  them  or  not.    Ibid, 

16.  A  surety  for  a  mortgagor,  who  pays 
part  of  the  mortgage,  is  entitled,  as 
against  the  mortgagor,  to  a  charge  on 
the  estate.    Oedye  v.  Maison. 

vol.  25,  p.  810 

17.  A»  was  tenant  for  life  of  lots  1  and  2, 
to  which  B.  was  entitled  in  remainder. 
B^t  and  A.  as  his  surety,  mortgaged  lot  2, 
B.  alone  covenanting  to  pay.  Sy  a  con- 
temporaneous deed,  B.  conveyed  his  in- 
terest in  the  other  lot  on  trusts  to  indem- 
nify A^  as  his  surety.  J.  paid  large  sums 
for  interest  on  the  mortgage.  Held,  that 
he  was  entitled  to  the  benefit  of  the  deed 
of  indemnity  only,  but  not  to  stand  in  the 
place  of  the  mortgagee  on  lot  1.  Cooper 
V.  Jenkins.  vol.  82,  p.  887 

18.  A  surety  who  pays  off  a  debt  for  which 
he  became  answerable  is  entitled  to  all 
the  equities  which  the  creditor  could 
have  enfSorced,  and  that,  not  merely 
against  the  principal  debtor,  but  also 
against  all  persons  claiming  under  him. 
Drew  V.  Lockett.  vol.  82,  p.  499 

19.  ^.  mortgaged  his  estate  to  C,  and  B. 
became  A.*s  surety  for  the  debt.  After- 
wards A.  mortgaged  the  estate  to  B.,  who 
had  notice  of  the  first  mortgage.  The 
first  mortgage  was  subsequently  paid  off, 
partly  by  B.,  the  surety,  but  JD.  got  a 
transfer  of  the  legal  estate ;. — Held,  that 
the  surety  had  still  priority  over  D.  for 
the  amount  paid  by  him  under  the  first 
mortgage,  as  surety  for  A»    IMd, 

20.  A  surety  who  makes  his  estate  liable 
fbr  an  annuity,  although  he  incurs  no 
personal    obligation    to   pay  it,   is    a 


*'  grantor**  within  the  58  Geo.  8,  c.  141, 
s.  10.    Thompson  v.  Carhmghi. 

vol.  88,  p.  178 

21.  A.  was  indebted  to  B.  in  two  sums  of 
1,000/.  each,  for  one  of  which  S.  was 
surety.  B.  afterwards  obtained  from  A. 
a  life  policy  as  a  security  for  both  debts. 

A.  suiMiequently  became  bankrupt,  and 

B.  proved  for  1,500/.  on  the  two  debts, 
and  he  received  a  dividend  of  971.  and  a 
sum  of  97/.  10«.  upon  the  surrender  of 
the  policy.  Held,  first,  that  by  surren- 
dering the  policy  ^e  surety  was  not  re- 
leased; and  secondly,  that  the  surety 
was  only  liable  for  half  the  debt  proved, 
after  deducting  half  the  dividends  and 
half  the  produce  of  the  policy.  Coates  v. 
Coates,  vol.  M,  p.  249 

22.  An  executor,  being  surety  for  his  tes- 
tator, paid  the  debt  after  the  testator's 
death:— Held,  that  he  had  a  right  to 
retain  his  debt  in  preference  to  the  other 
creditors  of  equal  degree.  Boyd  v.  Brooks, 

vol.  M»  p*  7 
28.  As  between  principal  and  surety,  if^the 
primary  security  prove  worthless,  whether 
It  was  so  originally  or  whether  it  becomes 
so  afterwards,  the  surety  is  not  dis- 
charged, unless  Hie  loss  or  deficiency  of 
the  original  and  primary  security  was 
occasioned  by  the  act  of  the  creditor. 
Hardwiek  v  Wrigki.  voL  85,  p.  188 


SURPLUS  LANDS. 

[See  Lands  Clauses  Act.] 

1.  An  act  of  parliament  save  a  corporation 
compulsory  powers  of  purchasing  land 
to  make  a  market.  The  29th  section  re- 
quired it  to  sell  the  sniplus  not  wanted, 
and  to  give  certain  parties  a  right  of  pre- 
emption, the  produce  to  be  applied  **  to 
the  purposes  of  the  act."  The  80th  sec- 
tion gave  the  corporation  power  to  bor- 
row on  debenture,  the  82nd  power  to 
mortgage  or  sell  any  of  its  land  ''  for  die 
purposes  of  the  act,"  and  the  88rd  sec- 
tion provided  that  the  act  should  not  em- 
power the  corporation  to  sell  without  the 
approbation  of  the  lords  of  the  treasury. 
Held,  that  the  82nd  section  did  not 
authorize  a  mortgage  of  the  surplus  land 
for  the  purposes  of  the  act,  but  that  it 
must  be  sold  as  directed  by  the  29th 
section.  Held  also,  that  a  mortgage 
only  of  the  lands  of  the  corporation  re- 
quired the  assent  of  the  lords  of  the 
treasury.  De  Winton  y.  Mayor  rf  Brecon. 

voL  26,  p.  588 

SURPRISE. 

The  dates  of  the  proceedings  were  as  fol- 
low; action  80th  of  June,  declaration 
12th  of  July,  plea  6th  of  Amui,  notice 
of  trial  25th  of  November,  bill  filed  26th 


GENERAL  INDEX. 


443 


of  November,  motion  to  extend  ii^anc- 
tion  2l8t  of  Jamiary  following.  The  mo- 
tion stood  oyer  for  an  arrangement  with- 
out prejudice,  and  with  an  andentandine 
that  the  answer  should  not  be  pressed 
for;  the  negotiation  terminating  on  the 
7th  of  June,  and  the  motion  was  renewed 
on  the  19th  of  June,  the  trial  being  fixed 
for  the  22nd.  The  Court  thought,  that 
if  the  case  was  to  be  decided  as  on  the 
2l8t  of  January,  the  motion  ought  to  be 
refused ;  but  that,  as  matters  now  stood, 
the  Plaintiff  was  taken  by  surprise,  and 
the  motion  was  granted.  Bewtey  v.  Hau' 
cock,  Tol.  18,  p.  75 

SURVIVOR. 

{See  Gift  to  ▲  Class  (Substitution), 
Joint  Tsnanct,  Presumption.] 

1.  A  testator  having  gifen  property  to  his 
wife  while  unmarri^,  and  aner  ner  de- 
cease to  his  children  "then  living :" 
Held,  that  the  children  living  at  mat 
time  alone  would  take,  unless  it  ap- 
peared upon  the  construction  of  the 
whole  will,  and  to  effectuate  a  clear  in- 
tention appearing  in  other  parts  of  it, 
that  the  words  "  then  liTing"  ought  to  be 
rejected  as  repugnant,  or  to  be  qualified 
in  order  to  give  effect  to  other  words  in- 
consutent  with  them.     Tawney  t.  Ward. 

vol.  1,  p.  56S 

2.  Bequest  to  one  for  life,  with  remainder 
over  to  two  others,  with  a  clause  of  sur- 
vivorship '*if  one  or  the  other  (of  the 
latter)  snould  die."  Held,  that  the  sur- 
vivorship had  reference  to  the  death  of 
the  tenant  for  life,  and  not  to  that  of  the 
testator;  and  one  of  the  remaindermen 
havinff  survived  the  testator,  but  prede- 
ceased the  tenant  for  life,  the  survivor 
was  held  entitled  to  his  share  by  survi- 
vorship.    IfhiUon  T.  Field. 

vol.  9.  p.  869 
8.  Bequest  to  A,  for  life  and,  '*  at  her  de- 
cease, to  her  surviving  children,'*  when 
they  have  attained  twenty-one.  Held, 
that  the  survivorship  had  reference  to  the 
death  of  A.,  and  that  those  children  only 
who  survived  her  were  entitled.  Hi^am 
V.  Hubbard,      ^  vol.  16,  p.  579 

4.  A  testator  devised  property  to  trustees, 
for  the  maintenance  of  nis  four  children, 
until  they  severally  attained  twenty-five, 
at  which  time  he  devised  *'  unto  such  of 
his  said  children  as  should  attain  that 
age,"  one.fifth  of  the  property  to  hold 
to  them  and  their  heirs.  There  was  a 
^ft  over  to  the  "  survivors  or  survivor," 
if  any  died  before  attaining  twenty-five 
and  left  no  issue,  or  if  they  should  die 
after  attaining  twenty-five  and  should 
leave  no  lawnil  issue.  Held,  that  the 
words  "  survivors  or  survivor"  was  not 
to  be  read  '*  other  or  odiers."  Siead  v. 
Piatt,  vol.  18,  p.  60 


5.  Bequest  to  A,,  and  on  her  death,  to  her 
children,  if  they  should  attain  twenty- 
one;  if  not,  to  AJb  surviving  sisters. 
Held,  that  the  survivorship  had  refer- 
ence to  the  period  at  which  the  gift  to 
the  children  failed.    Carver  v.  Burgee*. 

yol.  18,  p.  541 

6.  Devise  of  real  estate  to  three  daughters 
for  life,  and  after  their  decease  to  three 
grandchildren  as  tenants  in  common  in 
fee ;  and  in  case  of  either  of  the  grand- 
children dying  in  the  lifetime  of  the 
daughters,  the  share  of  them  so  dying 
to  be  "  transferred"  to  the  '*  survivors," 
and  if  only  one  should  be  livinff,  then  to 
him  or  her  so  "  surviving."  The  survi- 
vor of  the  daughters  outlived  the  three 
grandchildren.  Held,  that  the  survivor- 
ship had  reference  to  the  death  of  the 
last  tenant  for  life  and  not  to  a  survivor- 
ship between  the  grandchildren ;  that  the 
divesting  clause  never  took  effect,  and 
that  on  the  decease  of  the  survivor  of 
the  three  daughters  the  heirs  of  the  three 
^ndchildren  took  as  tenants  in  common 
m  fee.    Lititefohne  v.  Houeehold, 

vol.  21,  p.  29 

7.  Bequest  to  four  persons  equally,  and  « in 
case  of  the  death"  of  any  or  either  of 
them  "in  the  lifetime  of  the  other  or 
others,"  their  shares  to  go  to  "survivor 
or  survivors  of  them."  Held,  that  the 
survivorship  had  reference  to  the  period 
of  the  testator's  death.  Howard  v.  Ho- 
ward,  vol.  21,  p.  550 

8.  Whether  the  rule,  that  under  a  gift  to 
one  for  life,  and  afterwards  to  the  sur- 
vivors of  a  class,  the  survivorship  has 
reference  to  the  period  of  enjoyment 
applies  to  real  estate,  queere.  But  held, 
the  question  did  not  arise  upon  a  devise 
to  four,  to  hold  as  tenants  m  common, 
during  their  lives,  with  benefit  of  survi- 
vorship, inasmuch  as  the  survivorship  had 
reference  to  the  extent  of  the  estate,  and 
not  to  ^e  class  of  persons.  Haddeleey 
y.  Adame,  vol.  22,  p.  266 

9.  Gift  of  residue  in  trust  for  testator's 
wife  during  widowhood,  and  on  her  death 
or  marriage,  to  pay  it  amongst  his  five 
children,  or  the  "  survivor  or  survivors  " 
of  them,  at  such  ages  as  his  wife  should 
appoint,  or  in  default  at  twenty-one. 
But  in  case  of  the  death  of  any  before 
his  share  should  become  "  payable"  leav- 
ing issue,  then  to  pay  his  share  to  such 
issue.  A  child  attained  twenty-one,  and 
died  in  the  Hfe  of  the  tenant  for  life, 
leaving  issue.  No  appointment  having 
been  made.  Held,  the  survivorship  had 
reference  to  the  cesser  of  the  wife's  es- 
tate, and  that  the  issue,  and  not  the  re- 
presentatives of  the  child,  took  the  share. 
Hind  y.  SeUty.  voL  22,  p.  878 

10.  After  certain  bequests  for  life,  the 
general  residue  was  (in  effect  subject 
wereto)  bequeathed   to  the   surviving 
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cbildren  of  A.,  wbo  was  living^.  Held, 
that  the  survivorahip  bad  reference  to 
the  death  of  the  testator.    Lill  v.  LilL. 

vol.  29,  p.  446 

11.  Bequest,  after  a  life  estate,  to  A.,  B. 
and  C.  equally,  "  or  in  case  of  the  demise 
of  each  or  either  of  them,  to  be  divided 
between  the  survivors  or  survivor,  or 
their  representatives."  All  three  died 
in  the  life  of  the  tenant  for  life.  Held, 
that  this  being  an  alternative  gift,  their 
representatives  were  entitled  to  the  fund. 
Page  V.  May.  vol.  2i,  p.  323 

(Overruling  M' Donald  v.  Brice. 

vol.  16,  p.  681) 

12.  Survivorship  as  to  a  class,  in  a  gift 
after  the  deatb  of  the  tenant  for  life,  re- 
ferred  to  the  death  of  the  testator  and  not 
to  the  death  of  the  tenant  for  life.  Evans 
▼.  Evant.  vol.  25,  p.  81 

18.  On  a  gift,  after  a  tenancy  for  life,  to  a 
class  equally,  with  benefit  of  survivor- 
ship, upon  their  severally  attaining 
twenty-one,  the  survivorship  was  held 
to  refer  to  the  attaining  twenty>one,  and 
the  representatives  of  one  who  attained 
twenty-one,  but  died  iu  the  lifetime  of 
the  tenant  for  life,  were  held  entitled  to 
a  share.  Knight  y.  KnighL  vol.  25,  p.  Ill 

14.  Gift  to  A.  for  life,  and  afterwards  to 
seven  named  persons,  equally,  "the 
share  of  each  who  shall  happen  to  die  to 
be  equally  divided  amongst  the  survivors 
unless  A,  M,  P.  [one  of  them]  should 
die  leaving  children ;  in  that  case,  I  mean 
that  her  children  should  inherit  the  share 
of  the  parent"  The  seven  all  died  be- 
fore the  tenant  for  life.  A,  M.  P.  being 
the  survivor  of  them.  Held,  that  the 
seven  took  equally.    Cambridge  v.  Rous. 

vol.  25,  p.  409 

15.  A  testator  devised  freeholds  to  two 
and  their  heirs  as  tenants  in  common, 
and  in  case  either  should  die  without 
leaving  lawful  issue  surviving  her,  then 
he  devised  her  part  **  unto  the  survivor." 
Held,  that  *'  survivor"  was  to  be  read  in 

•  its  ordinary  sense,  and  not  in  the  sense 
of  **  other."     Greenwood  v.  Percy, 

vol  26,  p.  572 

16.  A  testator  gave  some  property  to  his 
wife  for  life  and  proceeded  thus  :-**'  At 
the  decease  of  my  wife,  I  leave  the  last- 
named  sum  to  be  equally  divided  be- 
tween the  families  of  my  two  brothers, 
viz.  one  half  to  the  widow  and  cbildren 
of  my  deceased  brotlier/oAn  Bennett^  the 
widow,  if  surviving,  to  have  an  equal 
share  with  the  children.  Held,  that  the 
survivorship  had  relation  to  the  death 
of  the -tenant  for  life  and  not  of  the 
testator ;  and,  secondly,  that  the  children 
took  in  joint  tenancy.  Hesketh  v.  Mar 
getmis.  vol.  27»  p.  395 

17.  Bequest  of  a  fund  to  three  grand- 
daugntera  in  equal  shares  for  their  re* 


spective  lives,  and  afterwards  to  their 
respective  issue :  and  in  case  any  of  the 
three  should  die  without  issue,  her  share 
to  accrue  and  survive  to  the  survivors, 
and  the  accrued  shares  to  be  subject  to 
the  same  conditions.  Held,  that  the 
survivorship  as  to  each  share  had  refer- 
ence to  the  death  of  each  granddaughter, 
and  that  on  the  death  of  the  last  surviv- 
ing granddaughter  without  issue,  her 
share  fell  into  the  residue.  Ne9iU  v. 
Boddam*  voL  28,  p.  554 

18.  In  a  gift  over,  upon  the  death  of  any 
of  a  class  without  leaving  issue,  to  the 
"  survivors,"  the  word  ''  survivors"  waa 
construed  "others,"  in  consequence  of 
the  ultimate  gift  over  beins;  only  to  take 
effect  on  the  death  of  *'aU"  the  daas 
without  issue.    HoUand  v.  AUsop, 

voL  29,  p.  498 

19.  A  testator  bequeathed  a  house,  de- 
scribed as  copyhold,  to  his  wife  for  life, 
*'  and  at  her  death  to  be  disposed  of  for 
the  benefit  of  his  surviving  children, 
share  and  abare  alike."  The  bouse  was, 
in  fact,  leasehold.  Held,  that  only  those 
children  who  survived  the  widow  were 
entitled  to  share  in  the  proceeds  of  the 
house.     Thompson  v.  Thompson. 

vol.  29,  p.  654 

20.  A  fund  was  settled  by  deed  in  trust  for 
A.  for  life,  and  then  for  her  children,  and 
in  default  of  children  to  B.,  <*if  then 
living ;"  but  in  case  of  B.'s  death  before 
A.,  in  trust  for  "  the  surviving  children" 
of  B.  by  her  deceased  husband.  Held 
that  the  survivorship  had  reference  to 
the  death  of  A*    Reid  v.  Beid. 

vol.  30,  p.  388 

21.  A  testator  bequeathed  his  residue  to 
his  widow  for  life,  with  remainder  to  his 
nephews  and  nieces  living  at  her  decease« 
and  he  substituted  their  children  for  any 
who  should  die  in  her  life.  But  if  any 
of  the  nephews  and  nieces  should  die  in 
the  life  of  the  wife  without  having  any 
child  "then  living,"  he  directed  his 
share  to  go  to  the  survivors  of  the 
nephews  and  nieces.  A  nephew  died 
without  children,  in  the  life  of  the 
widow.  Held,  that  his  share  did  not 
go  to  the  survivors  at  his  death,  but  the 
survivors  at  the  death  of  the  widow. 
Essex  V.  Clement.  vol.  30,  p.  525 

22.  The  rule  of  law,  as  laid  down  by  mo- 
dern authorities,  is,  that  the  word  "  sur- 
vivors" is  to  be  confined  to  its  literal 
signification,  of  survivors  at  the  period 
spoken  of  by  the  testator,  in  every  case 
where  it  is  possible  to  do  so  without  vio- 
lating the  clear  meaning  of  the  rest  of 
the  will.    In  re  Keep's  WiU. 

vol.  32,  p.  122 

23.  The  word  "  survivors"  of  nieces  con- 
strued "others,"  in  consequence  of  the 
gift  over  and  of  the  subsequent  part  of 
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the  will  referring  to  the  <'  iMue"  of  a 
deceased  niece  participating  in  an  ac- 
crued share.    In  re  Keep*t  Will, 

▼ol.  S2,  p.  122 

24.  Bequest  to  A*^  and  at  his  death  (with 
certain  exceptions)  to  B.,  and  **  at  her 
decease"  to  be  divided  amongst  four 
named  persons,  "  or  as  many  of  them  as 
may  be  living:"  Held,  that  those  only 
took  who  survived  both  if.  and  B,  Knight 
V.  Poole,  vol.  32,  p.  548 

25.  The  word  "  survivor"  cannot  be  con- 
strued  as  ''others,"  where  the  gift  over  is 
partly  to  persons  whose  interests  are  not 
given  over.    De  Oarognol  v.  Liardet. 

vol.  32,  p.  608 

26.  A  testator  gave  legacies  to  each  of  his 
four  daughters  for  life,  with  remainder  to 
their  children  ;  and  he  provided,  that  if 
either  of  the  daughters  should  die  with- 
out children,  her  share  should  go  over  to 
the  survivors  of  his  sons  and  daughters. 
Held,  that "  survivors"  could  not  be  read 
"  others,"  in  consequence  of  the  gift  over 
being  to  a  different  class  from  those  whose 
shares  were  to  go  over.    Ibid, 

27.  Construction  of  a  bequest  to  the  sur- 
vivors  of  a  class  after  the  death  of  two 
successive  tenants  for  life.  Drakeford  v. 
Drakeford.  vol.  33,  p.  43 

28.  A  testator  bequeathed  his  funded  pro- 
perty to  his  widow  for  life,  and  afterwards 
to  his  brother  for  life,  and  then  to  be 
equally  divided  amongst  his  brother's 
**  surviving  legitimate  children  and  my 
niece  R,  W,"  Held,  that  the  survivor- 
ship had  reference  to  the  death  of  the 
brother  only.    lh\d, 

29.  Under  a  devise  of  real  end  personal 
estate  to  the  widow  for  life,  and  after- 
wards to  the  testator's  four  children  "or" 
their  children,  share  and  share  alike ;  and 
if  any  of  such  children  should  die  with- 
out leaving  a  child,  his  share  was  to  be 
divided  between  "  the  survivor  or  survi- 
vors" of  them  "  or"  their  children :  Held, 
that  "or"  could  not  be  read  as  "and," 
nor  "survivMv"  as  "others,"  and  that 
the  effect  of  the  gift  was  to  substitute 
children  for  their  parents  who  died  in  the 
life  of  the  tenant  for  life.  One  child 
died  in  the  life  of  the  tenant  for  life 
without  issue,  and  at  the  death  of  the 
latter  the  three  other  children  and  several 
grandchildren  were  living:  Held,  that 
the  three  children  took  exclusively  as 
tenants  in  common.  Blundell  v.  Chapman, 

vol.  33,  p.  648 

80.  Bequest  to  A,  for  life,  and  afterwards 
to  the   testator's   brothers  and  sisters, 

•  share  and  share  alike,  or  their  children 
in  case  of  their  decease.  Held,  that  the 
children  of  a  brother,  who  survived  the 
tesutor,  but  died  in  the  life  of  the 
tenant  for  life,  were  entitled.  BoiUho 
V.  HiUyar,  voL  34,  p.  180 

81.  The  rule,  aa  settled  by  modern  autho- 


rities, is,  that  the  word  "  surrivor"  is  to 
be  construed  strictly,  and  is  not  to  be 
read  "  other,"  unless  the  rest  of  the  will 
should  render  the  more  liberal  and  less 
literal  construction  essential  for  the  pur- 
pose of  carrying  into  execution  the  ob- 
jects expressed  by  the  wilt  Hodget  t. 
FooL  vol.  84,  p.  349 

32.  A  testator  gave  one-third  of  his  real 
and  personal  estate  to  each  of  his  three 
daughters  for  life,  and  after  their  respec- 
tive deaths  to  their  respective  children. 
But  in  case  any  or  either  of  the  three 
daughters  should  die  without  leaving 
any  child,  or  if  all  should  die  under 
twenty- one  then  the  share  of  the  daugh- 
ter "  so  dying  should  be  for  the  separate 
use  of  the  surviving  daughter  or  daugh- 
ters and  their  children  per  stirpes,"  Held, 
that  "  surviving"  ought  to  be  construed 
"other."  Consequently,  one  having  died 
leaving  children  in  1803,  and  a  second 
in  1837  leaving  a  child,  and  the  third 
in  1864  leaving  no  child,  it  was  held  that 
the  share  of  the  last  was  divisible  per 
stirpes  amongst  the  children  of  the  two 
former.    Ibid, 

33.  Legacy  to  J,  for  life,  and  at  her  death 
to  be  equally  divided  between  her  two 
sons  (who  were  named;  or  given  to  the 
survivor  of  them.  Held,  that  the  survi- 
vorship had  reference  to  the  death  of  the 
tenant  for  life.    Naylor  v.  Robson, 

vol.  34,  p.  571 

34.  Under  a  bequest  to  two  successively  for 
life,  with  remainder  to  the  survivors  of  a 
class:  Held,  that  the  survivorship  had 
reference  to  the  death  of  the  last  tenant 
for  life.    Re  Fox's  Will     vol.  35,  p.  168 

35.  The  words  "survivors  and  survivor" 
of  parents  construed  strictly,  although 
the  children  of  some  of  them  took  an 
interest  in  remainder.    Re  Usticke, 

vol.  35,  p.  338 

36.  The  meaning  of  the  word  "survive," 
in  a  limitation  of  property,  is,  that  the 
person  to  survive  shall  be  living  at  the 
time  of  the  event  which  he  is  to  survive; 
it  does  not  mean  continuing  to  live  after 
the  event  referred  to.  Consequently,  a 
gift  over,  if  there  should  be  no  child  or 
remoter  issue  of  A,  B.  who  should  sur- 
vive the  testator  and  A.  B.,  and  should 
live  to  attain  twenty-one,  is  not  void  for 
remoteness.     Gee  v.  LiddelL    (No.  4.) 

voL  35,  p.  658 

SWEARING  AFFIDAVIT.  , 

1 .  Depositions  suppressed  after  publicati on, 
on  the  ground  that  one  of  the' commis- 
sioners was  the  nephew  and  agent  of  the 
Plaintifil    Lord  Mostjfn  v.  Spencer, 

vol.  6,  p.  135 

2.  The  fact  of  publication  having  passed, 
or  the  death  of  the  witness,  will  not  pre- 
vent the  suppression  of  the  depositions^ 
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when  the  oommitttoiMr  if  diif  nalified  by 
interest^  provided  the  application  be  made 
within  a  reaaonable  time  after  the  dia- 
covery  of  die  objection.  Lord  Mottyn  y. 
Spencer*  vol.  6,  p.  135 

3.  Deporitiona  auppresaed  after  publica- 
tion, on  the  ground  that  one  of  the  com- 
miasioneri  waa  the  nephew  and  agent  of 
the  Plaintifi:    IMd. 

4.  An  affidavit  waa  ewom  before  a  Maater 
Extraordinary  in  Ireland,  appointed 
under  the  6  &  7  Fiet,  e.  82.  Held,  that 
it  waa  not  neceeaary  to  ▼eriiy  by  affidavit 
the  fact  that  he  filled  that  character. 
Doff  ▼.  Doff,  vol.  1 1,  p.  36 


TACKING. 

1.  Since  the  8  ft  4  Will.  4^  c  104,  a  mort- 
gagee of  copyholda  may  tack  a  aimple 
contract  debt  to  hia  mor^[age  debt,  aa 
against  the  cuatomary  heir  or  deviiee, 
but  not  aa  againat  specialty  creditors*  It 
aeema  also  Uiat  a  mortgagee  may  tack  a 
simple  contract  debt  to  hia  mortgage 
debt  aa  againat  the  heir,  devisee  or  exe- 
cutor, wherever  the  equity  of  redenption 
is  aaaeta  in  their  handa  for  payment  of 
simple  oontiact  debts.    Boyk  v.  CAafter. 

vol.  20,  p.  610 

2.  A  mortgapyr  died,  having  made  bia  real 
estate  equitable  asaets.  Defendanta,  who 
were  bom  mortgagees  and  bond  creditors, 
were  held  not  entitled  to  tack.  Irby  v. 
Irby,  vol.  22,  p.  217 

3.  A  mortgagee  may  tack  aimple  contract 
debta  to  bia  mortgage  aa  against  the  heir 
where  the  property  descended  is  aaaets 
in  his  hands  for  payment  of  simple  con- 
tract debts,  ana  consequently  since  the 
Stat  3  &  4  WilL  4^  c.  104,  a  mortgagee  of 
fteeholda  may  tack  his  simple  contract 

*  debt   aa  against  the  heir.     Thomas  v. 
Tkomoi,  voL  22,  p.  341 

4.  Where  two  properties  are  mortgaged  by 
A,  to  B,  for  instinct  sums,  and  C  ia  surety 
for  one  onl^,  the  riffht  of  A  to  retain  aU 
the  securities  untu  repaid  both  debts, 
overrides  the  right  of  C  to  have  the 
benefit  of  the  securities  for  that  debt  for 
which  he  ia  surety.  Farebrolher  v.  IFotfe- 
houee*  vol.  23,  p.  18 

6.  The  owner  mortgaged  first  to  A,,  se- 
condly to  3.9  and  he  then  conveyed  to  C. 
"in  truat"  to  sell  and  pay  A.  and  a  debt 
due  to  D.,  and  another  due  to  C.  and  the 
residue  to  the  owner.  C.  who  had  no  no- 
tice of  B.'s  mortgage,  afterwarda  |pt  a 
tranafer  of  i^.'s  mortgage,  and  with  it  the 
legal  estate.  Held,  that  C.  waa  entitled 
to  tack  the  third  charge  to  the  firat  mort- 
gage, and  exdttde  B,   Sponeer  v.  Peanon. 

vol.  24,  p.  266 

6.  Two  auma  were  due  to  A.  from  B^  one 
on  mortgage  of  landa,  and  the  other  by 
covenant.      A.  having  brought   action 


for  botfi  auma,  fi.  paid  ika  ameont  dne 
on  the  mortgage  into  Court.  A.  tooktbia 
sum  out  of  Court,  and  he  proceeded  in  the 
action  and  recovered  a  judgment  on 
Uie  oovenant.  Held,  that  the  mortgage 
baring  been  satiafied  before  the  judg- 
menthad  been  obtained,  A.  had  no  right 
to  tack  hia  judgment;  The  Mmgor,  ^  of 
Brecon  v.  AysMnr*  voL  2^  p.  646 


TAKINO  BILL  OFF  THE  FILE. 

[See  Authority  to  Sub,  Scandal,  So- 
licitor.] 

A  bill  containing  ofibnaive  statements  or- 
dered, by  conaent,  to  be  taken  off  the 
file.    Jewin  v.  Taylor,         voL  6,  p.  120 
(Cli/lon  V.  BenialL  voL  9,  p.  105) 


TAXATION. 

[See  Abstract,  Costs,  Order  (Ex 
Parte),  Taxation  (bt  Third  Party), 
Taxation  (Costs  op).  Taxation 
(Items),  Taxation  (Sfecial  Aorbr- 
ment).  Taxation  (Special  Circum- 
stances, Taxing  Master  (Discre- 
tion).] 

1.  An  application  in  a  cause,  by  a  client, 
to  tax  a  aoUdtor'a  bill,  need  not  be  aet 
down  before  the  judge  to  whose  Court  the 
canae  ia  attached.    BoUm  v.  IfiUi. 

voL  1,  p.  227 
(See  Be  Finoe  a»d  Hebhe.  vol  12,  p.  489) 

2.  A  client  depoeited  with  his  aolidtor  the 
title-deeda  of  an  estate,  to  aeeure  a  anm 
of  money  then  due,  and  certain  coats 
then  incurred ;  tbe  Court,  on  the  petition 
of  the  client,  ordered  the  deeds  to  be  de- 
livered up  to  the  client^  on  hia  pajring 
into  Court  a  sum  sufficient  to  cover  the 
solicitor's  claim,  and  directed  the  uaual 
taxation.    MOU  v.  FMay.   voL  1,  p.  560 

8.  Thia  Court  baa  authority  to  refer  wc  tax- 
ation the  bill  of  coata  of  a  solicitor  who 
acta  as  agent  for  another.  ToghiU  v. 
GranU  vol.  2,  p.  261 

4*  Bill  of  costs  incurred  by  two  persona  or^ 
dered  to  be  taxed  on  the  application  and 
upon  die  undertaking  of  one.  Lockkart 
v.  Hardy.  vol.  4,  p.  224 

6*  In  general,  a  solicitor  eannot  obtau  the 
taxation  of  his  agent's  coats,  without 
bringing  the  amount  into  Court;  but, 
under  special  circumatanoea,  that  con- 
dition will  be  dispensed  with  or  the 
amount  limited.  In  re  Smiih.  vol.  4>  p.  809 

6.  Coats  directed  by  decree  to  be  taxed  as 
between  a  aolidtor  and  client,  cannot, 
on  petition,  be  ordered  to  be  taxed  on 
anothtf  principle.    Maeeie  v.  Drake* 

vol.  4^  p.  438 
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7.  The  costs  of  rebeariiupi  are  aot  carried 
by  the  words  "costs  of  suit  as  between 
solicitor  and  client,"  but  require  to  be 
specially  mentioned  in  the  order  fw  tax- 
ation. StmhU,  The  same  rule  applies 
to  the  costs  of  appeals  and  exceptions. 
Jgabeg  y.  HartwelL  yoL  5,  p.  271 

8.  The  tees  of  the  steward  of  a  manor,  who 
is  a  solicitor  hut  acts  in  the  character  of 
steward  only,  are  not  taxable  under  the  6 
&  7  VieU  c  73.    ^«m  ▼.  Aldridge. 

▼ol«  6,  p.  401 

9.  This  statute  does  not  authorize  the  tax- 
ation of  eveiy  pecuniary  demand  or  bill 
of  a  solicitor,  for  every  species  of  em- 
ployment in  which  he  may  happen  to  be 
engaged.    Ibid, 

10.  A  bill  may  be  taxed  though  no  part  of 
the  business  was  transacted  in  any  court 
of  law  or  equity,  but  such  business  must 
bo  connected  with  the  profession  of  an 
attorney  or  solicitor:— business  in  which 
the  attorney  or  solicitor  was  employed 
because  he  was  an  attorney  or  solicitor, 
or  in  which  he  would  not  have  been  em- 
ployed if  he  had  not  been  an  attorney  or 
solicitor,  or  if  the  relation  of  attorney  or 
solicitor  and  client  had  not  subsisted  be- 
tween him  and  his  emplover.    Ibid. 

11.  A  mere  yolunteer,  under  no  previous 
liability,  does  not  by  paying  a  solicitor's 
bill  acquire  a  right  to  tax  it.    lUd. 

12.  The  bill  of  costs  of  a  mortgagee's  so- 
licitor for  business  done  in  relation  to 
the  mortgage,  and  the  sale  of  the  mort- 
gaged estate,  is  taxable  at  the  instance 
of  the  mortgagor,  under  the  6  &  7  Viet, 
c  73,  though  no  psrt  of  the  business  may 
have  been  transacted  in  any  court  of  law 
or  equity.    In  re  Lut,         vol,  5,  p.  410 

13.  Within  twelve  months  after  payment  of 
a  bill  of  costs  a  client  presented  a  peti- 
tion for  its  taxation,  but  the  petition 
having  specified  no  items  of  overcharge, 
no  order  could  be  made.  The  twelve 
months  having  then  expired,  the  Court 
refused  to  alk>w  the  petition  to  stand 
over,  for  the  purpose  of  amendment,  by 
specifying  the  items.   Bancell  v.  Brookt, 

voL  7,  p.  346 

14.  Terms  of  taxation  after  the  expiration 
of  one  month  from  the  delivery  of  the 
bilL    In  re  BromUu,  voL  7,  p.  487 

1«».  Delivery  of  a  bill  of  costs  to  an  agent 
of  the  client  appointed  for  that  purpose, 
held  sufficient.   In  re  Buth,    vol.  8,  p.  66 

16.  Delivery  of  a  bill  of  costs,  unsigned, 
but  accompanied  by  a  letter  signed  by 
the  solicitor,  and  referring  to  the  bills, 
held  a  sufficient  compliance  with  the  6 
&  7  rict.  c.  73,  s.  37.    IM. 

17.  The  amount  of  a  bill  of  costs  was  in- 
cluded in  a  settled  account  between  a 
solicitor  and  client,  and  retained  by  the 
aolicitor  out  of  moneys  in  his  hands,  field, 
that  the  Court  had  not  jurisdiction,  upon 
petition  under  6  &  7  Vict,  c.  73,  to  open 


the  aeoouBt  and  older  taxation»  and  that 
it  could  only  be  done  by  bill.  Barwell 
V.  Brooks  I  In  re  CaitUn.      vol  8,  p.  121 

18.  Under  «The  Solicitors'  Act"  (6  &  7 
Viet,  c.  73),  references  for  taxation  may 
be  made  by  the  Vice- Chancellors  as  well 
as  by  the  Lord  Chancellor  and  Master  of 
the  Rolls.    In  re  Carew.      voL  8,  p.  128 

19.  Settlement  of  a  bill  of  costs  between  a 
Bolioitor  and  client  upon  a  special  agree- 
ment precludes  an  order  being  made, 
upon  petition,  or  taxation :  the  agree- 
ment must  be  set  aside  by  suit,  before 
the  matter  can  be  reopened.  In  re  Whit- 
comb,  voL  8,  p.  140 

20.  The  jurisdiction  as  to  taxation  given 
by<*The  Solicitors'  Act,"  extends  only 
to  the  ascertainment,  by  the  ordinary 
rules  of  practice,  of  the  qmanium  payable 
by  one  party  to  the  other.  It  does  not 
authorize  tiie  Court  to  determine  whether 
a  special  agreement  exists  as  to  the  mode 
of  taxation,  or  the  manner  in  which  the 
costs,  chaiges,  and  expenses  are  to  be 
setded  and  paid.    In  re  Bkodee, 

voL  8,  p.  224 

21.  Retrospective  operation  of  "The  Soli- 
citors' Act,"  to  make  taxable  bills  not 
previously  liable  to  taxation,  incurred 
before,  but  remaining  unsettled  at,  the 
time  of  passing  the  act    Ibid, 

22.  A  solicitor  wss  employed  by  two  per- 
sons A,  and  B*  An  order  of  course,  for 
taxation,  was  obtained  by  ^.  alone,  on  e 
allegation  that  the  solicitor  was  em- 
ployed by  A,  '  It  was  discharged  for  ir- 
regularity.    In  re  Perkine,    vol.  8,  p.  241 

23.  Under<*Tbe  Solicitors' Act"  (6fii  7  Vict. 
c.  73),  the  client  may  obtain  an  order  for 
the  taxation  of  a  solicitor's  bill,  which 
hss  been  delivered  without  signature,  &c. 
In  re  Pender,  vol.  8,  p.  299 

24.  In  genera],  it  is  an  objection  to  an 
order  of  course  for  taxation,  that  it  con- 
tains a  direction,  on  payment  of  the  bill 
which  the  order  itself  directs  to  be  taxed, 
to  give  up  more  papers  than  the  solicitor 
is  bound  to  give  up.    Ibid, 

23.  Parties  agreed  to  compromise  a  suit, 
and  the  trustee's  costs  were  to  be  de- 
ducted out  of  a  fund  in  his  bands.  By 
an  order  of  the  Yice-Chancellor  of  Eng^ 
land,  the  compromise  was  confirmed.  It 
appeared  to  be  the  agreement  between 
the  parties,  that  the  costs  should  be  taxed 
in  the  cause.  An  application  to  the  Mas« 
ter  of  the  Rolls  for  taxation  under  the 
statute  was  refused  with  costs.  In  re 
Howard,  voL  8,  p.  424 

26.  Where,  upon  an  application  for  tax- 
ation under  "The  Solicitors'  Act,"  it 
appears  probable,  that  upon  grounds  not 
determinable  under  that  jurisdiction,pay- 
ment  ought  not  to  be  made  without  fur- 
tiier  investigation,  this  Court  may  pro- 

J»erly  abstain  firom  ordering  payment,  or 
rom  ordering  the  delivery  up  of  deeds, 
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till  the  questions  which  cannot  he  deter- 
mined under  that  jurisdiction  have  been 
properly  investigated  and  determined 
elsewhere.    In  re  Dalby,     vol.  8,  p.  424 

27.  Jurisdiction  of  the  Vice-Chancellor 
under  the  6  &  7  Viet.  c.  78,  to  order  the 
taxation  of  bills  of  costs.    Ibid. 

28.  A.  agreed  to  take  a  lease  and  to  pay  the 
expenses.  The  lease  was  prepared  by 
the  lessor's  solicitors,  who  delivered  his 
bill,  made  out  as  against  the  lessee.  The 
lessee  obtained  an  order  to  tax  the  bill, 
on  an  allegation  that  he,  the  lessee,  bad 
employed  the  solicitor,  which  being  con- 
trary to  the  fact,  the  order  was  dis- 
charged, but  without  costs,  the  matter  in 
difference  being  very  small.  In  re  Ga- 
briel, vol.  10,  p.  45 

29.  A  solicitor  was  employed  by  three  part- 
ners. He  brought  an  action  against 
them  for  his  bill  of  costs,  and  represent- 
ing one,  he  obtained  judgment  against 
him  by  default.  Held,  that  this  did  not 
prevent  the  others  from  obtaining  an 
order  for  taxation.  Held  also,  that  an 
application  for  taxation  by  the  two  was 
regular,  the  third  not  concurring,  but  that 
he  ought  to  be  served  with  the  petition. 
In  re  Hair,  vol.  10,  p.  187 

80.  An  application  for  taxation  of  a  bill, 
made  fourteen  months  after  its  delivery, 
and  before  payment,  refused,  there  being 
no  sufficient  "special  circumstances." 
In  re  Harper  €md  Jones,       voL  10,  p.  284 

81.  A  client  gave  his  solicitor  a  promissory 
note,  and  signed  a  memorandum  of  set- 
dement  The  Court  was  strongly  in- 
clined to  think  that,  under  the  circum- 
stances, it  ought  to  be  deemed  to  amount 
to  payment.    Ibid, 

82.  Petition  to  tax  a  bill  of  costs,  paid  with- 
out pressure,  nine  days  after  its  delivery, 
dismissed  with  costs.    In  re  Drew. 

vol.  10,  p.  868 

^.  Upon  a  taxation  in  equity,  a  question 

arose  as  to  the  liability  of  the  client  to 

1>ay  the  costs  of  a  consolidated' action  at 
aw.  Leave  was  given  to  the  solicitor  to 
bring  his  action  to  try  the  question.  In 
re  Anderson.  vol.  10,  p.  899 

34.  A  client,  on  a  special  petition,  obtained 
an  order  for  taxation.  The  taxation  hav- 
ing been  completed,  the  client  presented 
a  petition  for  the  consequential  direc- 
tions. The  solicitor  then  objected,  that 
the  common  order  would  have  been  suf- 
ficient, and  he  asked  the  costs  beyond 
those  of  a  common  order.  Held,  that 
the  objection  came  too  late.    In  re  Hair. 

vol.  11,  p.  96 

88.  Where  a  taxation  is  ordered  after  ac- 
tion brought,  the  general  rule  is,  that  if 
anything  is  found  due,  the  client  must  pay 
the  costs  of  the  action.    Ibid. 

86.  Order  for  taxation  obtained  b^  an  in- 
solvent debtor  of  a  bill  of  eotta  incuned 


prior  to  his  insolvency,  discharged  witb 
costs.    In  re  Halsail.  voL  11,  p.  163 

87.  Under  the  common  order  to  tax  a  so- 
licitor's bill,  the  Taxing  Masters  would 
tax  a  bill  for  parliamentary  business  upon 
the  scale  of  parliamentary  allowances.  In 
re  Sudlow  and  Kingdom,     voL  11,  p.  400 

88.  After  action  brought,  an  order  was 
made  here  for  taxation.  The  solicitor 
was  found  overpaid,  but  the  actton  at  law 
was  in  such  a  stale,  by  the  mispleading 
of  the  client,  that,  if  it  had  proceeded,  a 
balance  would  have  been  found  due  to 
the  solicitor.  On  an  application  for  an 
order  against  the  solicitor  to  refund  and 
pay  the  costs  of  the  taxation,  the  Court 
made  such  order,  but  gave  no  costs  of  the 
action,  or  of  the  application.    In  re  Smith, 

vol.  11,  p.  468 

39.  Where,  upon  appeal  from  the  Taxing 
Master,  there  appeared  considerable  dlN 
ficulty  in  ascertaining  the  real  facts,  and 
questions  of  law  depended  upon  them, 
the  Court  directed  an  action  to  try  the 
question.    In  re  Bur che II.   vol.  11,  p.  696 

40.  An  ex  parte  order  for  the  delivery  of  a 
bill  of  costs  discharged  with  costs:  the 
allegation  of  the  professional  employ- 
ment being  denied  by  the  solicitor.  In  re 
Eldridge.  vol.  12,  p.  887 

41.  A  solicitor  was  ordered  to  deliver  his 
bill  for  taxation.  Upon  a  motion  to  com- 
mit for  the  non-delivery,  he  swore  he  had 
no  documents  or  memoranda  from  which 
he  could  make  out  hu  bilL  The  Court 
made  no  order  on  the  motion.    In  re  Ker* 

vol.  12,  p.  890 

42.  Two  suits,  attached  to  the  Vice- Chan- 
cellor £.,  were  compromised;  in  one  there 
was  an  order  to  dismiss  on  tHe  payment 
of  costs,  and  the  other  was  stayed  only. 
The  costs  of  both  were  paid  under  pres- 
sure, and  there  were  overcharges.  Held, 
that  the  Master  of  the  Rolls  had  juris- 
diction to  order  a  taxation.  In  re  Elmslie. 

voL  12,  p.  588 
48.  A  gross  sum  was  paid  to  a  solicitor  in 
discharge  of  his  claim;  but  no  bill  of 
costs  was  delivered.  Held,  that  the 
client  was  entitled  to  have  a  bill  of  costa 
delivered.  In  re  Blackmore ;  In  re  BiU 
ling;  In  re  Spike.  vol.  18,  p.  154 

44.  A  solicitor  who  delivers  an  unsigned 
bill  of  costs  is  bound  by  it ;  but  his  client 
may  either  treat  it  as  a  nullity  or  waive 
the  want  of  signature,  and  adopt  it; 
though  after  such  waiver,  the  client  can- 
not treat  the  bill  as  non- delivered.  In  re 
Qedye.  vol.  14,  p.  56 

45.  An  order  of  course  for  taxation  was  re- 
fused at  the  Secretary's  Office ;  but  the 
Court,  on  a  special  application,  thought 
that  it  was  a  proper  case  for  an  order  of 
course.  Held,  that  the  costs  ought  to 
follow  the  result  of  the  taxation,  its 
Taylor.  vol.  15,  p^  145 
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46.  In  a  doubtful  caBe,  the  client  thould 
apply  to  the  lolicitor  for  his  consent  to 
an  order  of  courae.    Re  Taylor. 

▼ol.  15,  p.  145 

47.  A  judgment  at  law  which  is  not  final 
does  not  preclude  an  order  of  course  for 
taxation.     Re  Gedye.  vol,  15,  p.  254 

48.  An  order  of  course  for  taxation  dis- 
chained,  on  the  ground  of  the  sup- 
pression of  the  fact,  that  there  had  been 
a  previous  order  of  the  Queen's  Bench 
for  taxation,  upon  terms  which  bad  not 
been  complied  with,  and  a  subsequent 
application  to  the  Exchequer  for  taxa- 
tion, which  had  been  refused.    Ibid. 

49.  Held,  by  the  Master  of  the  Rolls  that 
after  judgment  by  default,  in  an  action  of 
debt  for  a  solicitor's  bill,  in  which  the 
amount  had  not  been  ascertained,  a  tax- 
ation  may  be  ordered,  upon  sufficient 
"special  circumstances."  But  held,  on 
appeal,  by  Lord  Cranwortk,  that  there 
could  be  no  taxation  under  the  statute 
after  final  judgment ;  Lord  Justice  ITiif^A/ 
Bmee,  however,  expressing  no  opinion 
on  the  point.    Re  Barnard,    vol.  16,  p.  5 

50.  Held,  secondly,  by  Lord  Cranworth, 
that  no  order  can  be  made  for  taxation, 
after  such  an  order  has  been  refused,  by 
a  Court  of  co-ordinate  jurisdiction.   Ibid. 

51.  Pending  a  reference  for  the  taxation  of 
a  solicitor's  bill  against  a  married  woman, 
the  solicitor  cannot  tnaintain  a  suit  to 
enforce  a  lien  for  his  bill  of  costs  on  her 
separate  estate.     Waagh  v.  Waddle. 

vol.  16,  p.  521 

52.  Where  a  solicitor  is  retained  by  two 
persons  jointly,  an  application  for  tax- 
ation by  one  in  the  absence  of  the  other, 
should  not  be  made  as  of  course.  Re 
Letrin.  vol.  16,  p.  608 

58.  In  1851  jf.  and  B.  agreed  to  charge 
their  real  estates  with  the  amount  of 
costs  due  to  their  solicitor,  with  annual 
rests.  The  solicitor  instituted  a  suit  to 
enforce  the  lien,  and  the  client  presented 
a  petition  for  taxation.  The  Court 
made  the  usual  order  for  taxation,  with 
a  direction  to  the  Master  to  ascertain  the 
amount  due  in  1851,  but  held  itself  in- 
competent, on  this  occasion,  to  deal  with 
the  question  of  lien.    In  re  Moss. 

vol.  17,  p.  846 

54.  The  Court  of  a  revising  barrister  is  not 
*'a  Court  of  Law"  within  The  Solicitors 
Act,  so  as  to  exclude  the  jurisdiction  of 
this  Court  to  order  the  taxation  of  a  bill 
containing  items  for  business  done  in 
that  Court.   In  re  Andrews,  vol.  17,  p.  510 

55l  Variation  directed  to  be  made  by  the 
Court  in  common  form  of  the  order  of 
course  to  deliver  and  tax  a  solicitor's  bill. 
Re  Smith.  vol.  19,  p.  829 

56.  The  Court  has  jurisdiction  to  make  an 
order  for  the  taxation  of  a  bill,  giving 
liberty  to  the  client  to  question  the  re- 
tainer.    In  re  Tkurgood.      v6L  19,  p.  541 
▼OL.  xxxvi — 4. 


57.  The  allowance  of  costs  by  the  Taxing 
Master  does  not,  when  registered  under 
1  &  2  Fict.  c.  110,  constitute  a  charge  on 
the  real  estate  of  the  client.  Shaw  v. 
Neaie.  vol.  20,  p.  157 

58.  Pending  a  taxation,  both  the  solicitor 
and  client  died,  the  reference  was  re- 
vived, and  the  taxation  continued  be- 
tween the  representatives.    Re  Whalley. 

vol.  20,  p.  576 

59.  An  order  was  made  upon  a  solicitor  for 
the  delivery  of  his  bill  within  fourteen 
days.  He  was  unable  to  comply,  and  on 
a  motion  for  the  second  order,  he  asked 
for  further  time.  It  was  given,  but  he 
was  ordered  to  pay  the  costs  of  the  mo- 
tion.     In  re  Dendy.  vol.  21,  p.  565 

60.  An  order  was  made  for  taxation,  nomi- 
nally on  the  petition  and  undertaking  of 
A.  B.  and  others.  The  certificate  was 
made  ten  years  after,  and  an  order  was 
then  made  on  A.  B.  to  pay.  A.  B.  applied  to 
discharge  the  order  for  payment,  shew- 
ing that  the  order  had  been  obtained 
without  his  authority  and  during  his  ab- 
sence fVom  England,  Held,  that  while 
the  order  for  taxation  stood,  the  order  for 
payment  was  regular ;  but  what  his  re- 
medy might  be,  queere.  Re  Thompson  and 
Debenltam.  vol.  25,  p.  245 

61.  The  charges  of  solicitors  employed  as 
electioneering  agents  held  taxable  under 
the  statute.  In  re  Osborne,  vol.  25,  p.  358 

62.  The  proper  mode  of  enforcing  the  de- 
livery of  a  solicitor's  bill  is,  to  serve  the 
order  with  a  proper  indorsement  under 
Order  xxiii.  10,  and  upon  default  being 
made,  an  attachment  will  go  as  of  course. 
Ex  parte  Betton,  vol.  25,  p.  368 

63.  A  client  presented  a  special  petition 
for  the  taxation  of  hu  solicitor's  bill, 
complaining  that  the  solicitor  had  taken 
reckless  proceedings,  and  praying  that 
the  costs  of  them  might  be  wholly  dis- 
allowed on  taxation.  A  special  petition 
was  held  to  be  unnecessary,  and  the  Pe- 
titioner was  ordered  to  pay  the  costs  of 
it     Re  Atkinson  and  Pilgrim, 

vol.  26,  p.  151 

64.  A  solicitor  delivered  a  general  estimate 
of  costs  due  to  him,  without  specifying 
the  particulars.  The  client  signed  a 
memorandum  agreeing  to  the  state- 
ment, and  requesting  A,  B.  (to  whom  he 
had  given  his  acceptance),  to  pay  the 
amount  A  bill  filed  by  the  client  more 
than  three  years  afterwards,  to  obtain  a 
delivery  and  taxation  of  the  bill  of  costs, 
was  dismissed  with  costs.  Turner  y.Hand, 

vol.  27,  p.  561 

65.  In  a  petition  to  tax  it  is  not  neces* 
sary  to  specify  all  the  items  objected  to. 
Re  Dawson  €md  Bryan.        vol.  28,  p.  605 

66.  Upon  an  application  by  one  of  several 
persons  interested,  for  the  taxation  of  a 
bill  of  costs  of  considerable  amount,  the 
Court,  in  determining  the  Petitioner's 
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right  to  a  taxation,  will  not  regard  the 
amount  of  the  Petitioner's  interest.  Re 
Dawson  and  Bryan,  vol.  2S,  p.  605 

67.  In  an  action  by  a  client  against  his  so- 
licitor, the  latter  pleaded  his  bill  of  costs 
by  way  of  set-on.  The  client  obtained 
an  order  for  the  delivery  of  the  bill  and 
suffered  himself  to  be  non  protsed.  Held, 
that  it  was  not  necessary  to  state  these 
circumstances  on  an  ex  parte  application 
in  Chancery  for  taxation.     Re  havid, 

vol.  SO,  p.  278 

68.  An  order  of  course  to  tax  a  solicitor's 
bill  incurred  by  three  persons,  obtained 
on  the  application  of  two  of  them,  is  ir- 
regular.   Re  liderton.         vol.  S3,  p.  201 

69.  A  client  obtained  an  order  of  course  to 
tax,  after  action  brought,  but  before  no* 
tice  of  it,  and  the  order  did  not  provide 
for  the  costs  of  the  action.  Held,  that 
this  was  not  irregular,  and  a  motion  to 
discharge  it  was  refused  with  costs.  Re 
Farington.  vol.  83,  p.  346 

70.  A  solicitor  delivered  four  bills,  the  last 
of  which  and  the  cash  account  shewed, 
upon  the  whole,  a  large  balance  due  to 
the  solicitor.  The  solicitor  brought  an 
action  to  recover  the  balance,  whereupon 
the  client  obtained  an  order  of  course  to 
tax  the  last  bill  and  to  stay  the  action  in 
the  meantime.  The  order  was  held  ir- 
regular, and  was  discharged  with  costs. 
ReYetti,  vol.  33,  p.  412 

71.  The  Court  will,  before  the  completion 
of  a  taxation,  order  the  delivery  up  of 
papers  by  a  solicitor  to  his  client,  either 
upon  payment  into  Court  of  the  amount 
claimed,  or  in  case  it  appears  from  the 
solicitor's  own  account  that  a  balance 
is  due  from  him  to  his  client  Re  Bevan 
and  WhiUing.  vol.  33,  p.  439 

72.  A  solicitor  ordered,  pending  a  taxation 
of  his  bill,  to  deliver  over  his  client's 
papers,  on  the  client  undertaking  to  pro- 
duce them  and  giving  security  for  the 
amount  claimed.    Re  Jewitt,    (No.  2.) 

vol.  34,  p.  22 

73.  The  Court  cannot,  since  the  General 
Order  of  the  2nd  of  August,  1864,  enter- 
tain a  special  petition  for  the  delivery 
and  taxation  of  a  bill  of  costs,  and  for 
payment  over  to  the  client  of  the  balance 
of  the  cash  account.  Such  applications 
can  now  only  be  made  in  Chambers.  Re 
May.  vol.  34,  p.  132 

74.  In  ordering  the  taxation  of  a  bill 
claimed  against  two  persons,  the  Court 
gave  both  liberty  to  question  the  retainer, 
and  directed  the  Taxing  Master  to  dis- 
tinguish by  and  to  whom  each  sum  found 
due  was  to  be  paid.    Re  Kitten, 

vol.  35,  p.  869 


TAXATION  BY  THIRD  PARTY. 
1.  Whether  the  taxation,  at  the  instance  of 


a  cestui  que  truaty  of  a  bill  of  costs  which 
has  been  long  since  settled  and  paid  by 
trustees  out  of  a  trust  fund,  ought  to  take 
place  as  against  the  trustees  for  the  pur- 
pose of  justifying  their  payment,  qume. 
Grove  v.  $ansom.  vol.  1,  p.  297 

2.  Where  a  cestui  que  trust  applies  for  uxa- 
tion,  then  if  there  has  been  no  payment 
the  rules  under  which  taxation  is  to  be 
directed  are  such  as  are  pointed  out  by 
the  thirty-seventh  section  of  the  6  &  7 
Vict.  c.  73,  and  if  there  has  been  pay- 
ment, by  the  forty-first  section.  In  re 
Downes.  vol.  5,  p.  425 

3.  Whenever  the  6  8r  7  Fict,  c.  78,  applies, 
the  Court  cannot,  in  any  case  whatever, 
send  a  bill  for  taxation  as  against  the 
solicitor,  if  it  has  been  paid  more  than 
twelve  months ;  but  the  Court  may,  after 
that  period,  direct  a  taxation  as  between 
a  trustee  and  his  cestui  que  trust,  to  jus- 
tify the  payments  of  the  former.    IM. 

4.  After  payment,  an  ex-parte  order  for 
taxation  is  irregular,  and  the  same  rule 
applies,  where  the  payment  is  made  by  a 
mortgagee,  and  the  taxation  is  at  the  in- 
stance of  the  mortgagor  as  the  party  ul- 
timately "  liable  to  pay."     In  re  Cartfo, 

vol.  8,  p.  150 

5.  Under  ordinary  circumstances,  an  order 
for  taxation  may  be  obtained  as  of  course 
by  third  parties  **  liable  to  pay."  In  re 
Braeey,  vol.  8,  p.  3S8 

6.  A  taxation  at  the  instance  of  a  mort- 
gagor of  the  bill  of  the  mortgagee's  soli- 
citor, must  be  as  between  the  solicitor 
and  his  client,  the  mortgagee.  In  re 
Wells.  vol.  8,  p.  416 

7.  The  lapse  of  twelve  calendar  months 
after  payment  of  a  bill  of  costs  pre- 
cludes tsxation,  and  the  rule  applies, 
where  payment  is  made  by  trustees,  &e., 
an<l  the  application  for  taxation  is  made, 
under  the  38th  section  of  the  6  &  7  Vict. 
c.  73,  by  a  party  *•  liable  to  pay."  In  re 
Massey.  vol.  8,  p.  458 

8.  Where  a  cestui  que  trust  seeks  to  tax  the 
solicitor's  bill  paid  by  his  trustee,  on  the 
ground  of  overchargre,  he  must  allege  and 
prove  specific  items.     In  re  Bennett, 

vol.  8,  p.  467 

9.  A  mortgagor  has  not  a  right  to  have  the 
bills  of  the  mortgagee's  solicitor  taxed 
upon  different  principles  firom  those  which 
would  be  applied  to  the  taxation  of  the 
same  bill,  upon  the  petition  of  the  mort- 
gagee.    In  re  Jones.  vol.  8,  p.  479 

10.  The  taxation  (under  the  6  &  7  Vtet. 
c.  73)  of  a  solicitor's  bill  at  the  instaace 
of  a  third  party  "liable  to  pay"  is  regu- 
lated by  the  relations  existing  between 
the  solicitor  and  his  client,  and  not  as 
between  the  solicitor  and  such  third 
party.     In  re  Pyson.  vol.  9,  p^  117 

11.  The  taxation  of  the  bill  of  a  mort- 
gagee's solicitor,  at  the  instance  of  the 
mortgagor,  takes  place  as  between  the 
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solicitor  and  the  mortgagee,  his  client. 
In  re  Harrison,  vol.  10,  p.  67 

12.  The  bill  of  trustee's  solicitor  was  de- 
livered on  the  27th  of  November ,  and  on 
the  10th  of  December  paid,  after  some 
deductions,  by  the  solicitor  of  the  cestui 
que  trust t  as  he  alleged,  under  protest. 
A  petition  for  taxation  presented  by  the 
cestui  que  trust  in  January  following  was 
dismissed  with  costs.     In  re  Neate. 

▼ol.  10,  p.  181 

13.  Application  by  residuary  legatee,  more 
than  twelve  months  after  payment,  for 
the  taxation  of  a  solicitor's  hill  against 
the  executor,  refused ;  notwithstanding 
there  had  been  some  agreement  between 
the  legatee  and  solicitor,  and  that  pay. 
ment  had  afterwards  been  made  behind 
the  back  of  the  legatee.     In  re  Rees, 

vol  12,  p.  256 

14.  The  solicitor  of  trustees  and  executors 
received  payment  of  his  hill  of  costs  out 
of  the  estate.  Held*  that  a  residuary 
legatee  was  entitled  to  have  a  copy  of 
the  bill  delivered  on  payment  of  the 
costs  of  it.     In  re  Blaekmore, 

vol.  18,  p.  154 

15.  The  taxation  under  the  38th  section,  or 
the  "third  party  liable  clause,*'  is  by 
order  of  course ;  but,  under  the  SOth  sec- 
tion, or  "third  party  interested"  clause, 
the  application  is  special.    Re  Stratford. 

vol.  16,  p.  27 

16.  Where  a  mortgagor  seeks  a  taxation  of 
the  bill  of  the  mortgagee's  solicitor,  it 
must  be  looked  at  not  as  between  the 
mortgagor  and  the  solicitor,  but  as  be- 
tween the  solicitor  and  his  client,  the 
mortgagee.     In  re  Barrow, 

vol.  17,  p.  647 

17.  il.,  a  solicitor,  being  one  of  three  mort- 
gagees, arranged  with  another  solicitor, 
B.f  to  "  act  as  his  agent"  in  the  matter 
of  the  mortgage  on  agency  terms.  B, 
accordingly  acted,  and  sent  in  his  bill 
prepared  as  between  solicitor  and  client, 
which  was  paid  by  the  mortgagees.  B. 
allowed  A*  100(.  as  his  share  of  the  pro- 
fits. After  this,  on  the  application  of 
second  incumbrancers,  the  bill  was  taxed. 
Held*  that  the  Taxing  Master  was  right 
ID  taxing  it  on  the  principle  of  solicitor 
and  agent,  for  the  agreement  between  A* 
and  B.  was  valid,  though  it  enured  to  the 
benefit  of  the  mortgagees,  and  that  the 
bill  was  properly  taxable  at  the  inaunce 
of  the  second  incumbrancers  as  between 
them  and  B,  In  re  Taylor,    vol.  18,  p.  165 

18.  Upon  paying  off  a  mortgage,  the  bill 
of  the  mortgagees'  solicitor,  though  ob- 
jected to,  was  paid  in  full,  the  solicitor 
undertaking  ''to  refund"  so  much  of 
"  the  mortgagees'  law  charges"  as  might 
be  "  found  to  be  in  excess  of  what  they 
were  entitled  to  receive."  Held,  that 
the  Court  would  enforce  the  undertaking, 
upon  petition,  by  ordering  a  taxation,  and 


that  it  was  to  be  as  between  the  mort- 
gagor and  mortgagees.    Re  Fisher. 

vol.  18,  p.  188 

19.  Af  the  next  friend  of  infants  in  a  suit, 
employed  B.  as  solicitor  therein  and  in 
other  matters.  An  order  was  made,  in 
the  suit,  for  the  taxation  and  payment  to 
B.  of  his  costs  of  suit.  Before  this  had 
been  done,  A.  obtained,  ew  parte,  an  order 
to  tax  B.*B  bill  in  all  the  matters  in  which 
he  had  been  employed  for  A,  Held, 
that  the  order  was  regular.    In  re  Fluker. 

vol.  20,  p.  143 

20.  Taxation  ordered,  at  the  instance  of 
eestuis  que  trusts  of  a  bill  incurred  in 
respect  of  a  trust  estate,  by  trustees,  both 
being  now  dead;  but  any  balance  due 
from  the  solicitor  was  ordered  to  be  paid 
into  Court  to  a  separate  account  and  not 
to  the  Petitioners.    In  re  Hallett. 

vol.  21,  p.  250 

21.  Under  the  third-party  clause  (6  ft  7 
Viet.  e.  73.  s.  89)  it  was  held  not  neces- 
sary, where  a  cestui  que  trust  applied  for 
taxation  of  bills  paid  by  trustees  or  exe- 
cutors, to  shew  that  there  are  fraudulent 
overcharges.    In  re  Drake,  vol.  22,  p.  438 

22.  A.  and  B.  compromised  a  suit,  B.  agree- 
ing to  pay  A,'»  costs,  and  any  question 
on  this  was  to  be  referred  to  an  arbitrator 
who  was  named.  A,*b  solicitor  delivered 
his  bill  of  cosu  to  fi.  Held,  that  B.  was 
entitled  to  a  taxation  by  an  order  of 
course.    Re  Hartley.  vol.  SO,  p.  620 

23.  Upon  a  petition  by  a  mortgagor  to  tax 
the  bill  of  the  mortgagee's  solicitor,  after 
payment,  the  mortgagee  must  be  served. 
Re  Baker.  vol.  82,  p.  526 

24.  A  mortgagor  seeking  to  tax  the  bill  of 
the  mortgagee's  solicitor,  as  against  the 
solicitor,  stands  in  the  position  of  the 
mortgagee  himself,  and  if  the  mortgagee 
cannot  tax  it,  neither  can  the  mortgagor  ( 
but  ihe  mortgagor  may  tax  it  as  against 
the  mortgagee  for  the  purpose  of  di- 
minishing the  amount  of  his  claim. 
Ibid. 

25.  A  second  mortgagee  presented  a  peti- 
tion to  tax  the  bill  of  costs  of  the  first 
mortgagee's  solicitor,  which  had  been 
paid  out  of  the  produce  of  the  sale  of  the 
mortgaged  estate.  Held,  that  the  first 
mortgagees  must  be  served  with  the  pe- 
tition.    In  re  Jessop.  vol.  82,  p.  406 

26.  To  prevent  the  sale  of  the  mortgaged 
property  by  a  first  mortgagee,  a  puisne 
mortgagee  took  a  transfer  of  the  first 
mortgage,  by  deed  executed  by  him, 
which  recited  the  amount  due  on  the  first 
mortgage.  This,  however,  included  the 
costs  cS  the  first  mortgagee' a  solicitor, 
no  account  of  which  had  been  delivered 
until  afterwards.  The  bill  contained 
some  costs  of  the  solicitor  against  the 
mortgagor,  and  therefore  not  mort- 
gagee's coats.  Held,  that  the  jnasne 
mortgagee  was  not  entitled,  on  summons, 
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to  an  order  for  the  taxation  of  the  hill. 
Re  Forsyth.  vol.  84,  p.  140 

27.  Under  the  third  party  clause  in  the 
Solicitors  Act  (6  &  7  net.  c.  73,  s.  38), 
the  third  party  stands  in  the  position 
of  the  client,  and  if  the  client  is  not  en- 
titled to  a  taxation  against  the  solicitor, 
neither  is  the  third  party  entitled  to  a 
taxation,  under  the  act,  either  as  against 
the  solicitor  or  as  against  the  client. 
But  he  may  be  entitled  to  have  a  taxa- 
tion as  against  the  client  in  a  suit.  Re 
MoMsey.  vol.  34,  p.  463 

28.  A  company,  who  employed  standing 
solicitors  at  a  fixed  salary,  became  the 
purchaser  under  the  Court.  The  biddings 
were  opened  on  payment  by  the  appli- 
cant of  the  costs  of  the  company.  Held, 

'  that  the  applicant  was  not,  on  the  taxa- 
tion, entitled  to  the  benefit  of  the  pri- 
vate arrangement  between  the  company 
and  their  solicitors*  Raymond  v.  Lakemaiu 

vol.  34,  p.  684 


TAXATION,  COSTS  OF. 

1.  In  a  suit  for  the  administration  of  the 
estate  of  a  testator,  a  solicitor  carried  in 
a  claim  for  his  bills  of  costs,  which,  on 
taxation,  were  reduced  by  more  than 
one-sixth.  Held,  that  the  solicitor  ought 
to  pay  the  costs  of  the  taxation.  Sil- 
ver top  V.  Ramsay,  vol.  1,  p.  434 

2.  On  taxation,  charges  disallowed  for  want 
of  authority,  and  charges  reduced  by 
limiting  to  one  of  several  defendants  his 
aliquot  part  of  a  joint  charge,  ought  not 
to  be  computed  in  determining  on  whom 
the  costs  of  taxation  should  fall,  semble. 
Mtomey- General  v.  Nethercoat, 

vol.  3,  p.  297 

3.  A  solicitor  was  retained  by  A.  B.  and 
four  other  defendants;  A,  B,  having 
withdrawn  his  retainer,  the  solicitor  de- 
livered his  bill  against  A,  B.,  amount- 
ing to  19/.  19«.,  which  was  referred  for 
taxation;  the  Master,  considering  that 
A.  B.  was  liable  to  one-fifth  part  only 
of  several  charges,  struck  off  four- fifths 
thereof,  and  certified  he  bad  taxed  the 
bill  at  42.  10«.  6<i.  The  client  then  ob- 
tained an  order  of  course  for  payment  by 
the  solicitor  of  the  costs  of  the  taxa- 
tion ;  a  motion  being  made,  on  behalf  of 
the  solicitor,  to  discharge  the  latter 
order  for  irregularity,  on  the  ground 
that  more  than  one-sixth  had  not  been 
struck  off  within  the  rule,  but  no  appli- 
cation being  made  to  be  relieved  from 
the  certificate,  which  warranted  the 
second  order,  the  motion  was,  on  that 
ground,  refused,  with  costs.  Muskett  v. 
Hill.  vol.  3,  p.  301 

4.  Where  taxation  was  directed  after  action 
brought,  this  Court  did  not  before  the 
act  give  the  client  the  costs  of  taxation. 


though    more  than  one-sixth  be  taxed 
off.    ToghiUv.  Grant.  vol.  6,  p.  348 

jl.  The  Court,  though  it  refuses  the  prayer 
of  a  petition  for  taxation,  does  not 
always  give  the  costs.     In  re  Thompson. 

vol.  8,  p.  237 

6.  A  mortgagee's  solicitor  retained  the 
amount  of  his  bill  of  costs  out  of  the 
produce  of  the  sale  of  the  mortgaged 
estate,  and  he  charged  the  amount  in 
an  account  delivered  to  the  mortgagor. 
Held,  that  an  order  for  taxation  within 
twelve  months  might  be  obtained  as  of 
course,  and  a  special  petition  having  been 
presented  for  that  object,  the  order  was 
made,  but  the  petitioner  was  ordered  to  pay 
the  costs.     In  re  Bignold,    vol.  9,  p.  269 

7.  Great  discretion  is  allowed  to  the  Taxing 
Master  as  to  the  items  of  the  coats  of 
taxation.   In  re  Burehell.    vol.  11,  p.  596 

8.  The  costs  of  taxation  depend  on  whe- 
ther one-sixth  is  taken  off  the  bill  of 
costs ;  and  to  determine  this,  a  distinc- 
tion is  to  be  made  between  strictly  pro- 
fessional charges  and  disbursements,  and 
independent  cash  payments.  Those  pay- 
ments only  which  are  made  in  pursuance 
of  the  professional  duty  undertaken  by 
the  solicitor,  and  which  he  is  bound  to 
perform,  or  which  are  sanctioned  aa  pro- 
fessional payments,  by  the  general  and 
established  custom  and  practice  of  the 
profession,  ought  to  be  entered  and 
allowed  as  professional  disbursements  in 
the  bill  of  costs.  Other  disbursements 
ought  to  be  included  in  a  separate  cash 
account.     In  re  Remnant,   vol.  1 1,  p.  603 

9.  Upon  a  taxation,  a  solicitor  put  in  an 
insufficient  examination.  He  was  or- 
dered, on  motion,  to  pay  the  costs  oc- 
casioned thereby,  and  of  the  four-day 
order  and  of  the  application.  In  re 
Bainbrigge,  vol.  Hi  P.  620 

10.  Upon  a  motion,  after  taxation,  for  an 
order  on  a  solicitor  to  pay  the  amount 
found  due  from  him,  he  was  also  ordered 
to  pay  the  costs  of  the  application.  In 
re  Bainbrigge.  vol.  13,  p.  108 

11.  A  solicitor  ordered  to  pay  Uie  costs 
of  a  special  petition,  rendered  necessary 
by  his  refusal  to  consent  to  the  common 
order  for  delivery  of  his  bill  and  for  its 
taxation.     Re  Adamson,    vol.  18,  p.  460 

12.  Only  one  fee  of  6«.  8</.  is  allowed  for 
attendiog  for  and  to  file  a  certificate  of 
taxation,  and  not  6«.  8J.  to  bespeak  for 
same,  and  Qs.  %d.  for  attending  filing 
same.    Re  Catlin.  vol.  18,  p.  318 

13.  Less  than  one-sixth  was  taken  ofia  bill 
of  costs  on  taxation,  but  more  than  one- 
sixth  was  taken  off  in  the  suit  (which  was 
one  for  a  general  account  between  the 
solicitor  and  client),  but  on  other  grounds, 
into  which  the  Taxing  Master  could  not 
enter.  The  costs  of  taxation  were  al- 
lowed to  the  solicitor.  May  v.  Biggen- 
den.  vol.  24,  p.  207 
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TAXATION  (ITEMS). 

1.  A^  bill  of  costs,  nearly  the  whole  of 
which  had  been  paid,  contained  items 
unconnected  with  professional  employ- 
ment, as  for  a  horse,  &c.  Held,  that  the 
solicitor  ought,  in  taxation,  to  have  credit 
for  such  items  (if  due),  although  they  had 
not  become  due  to  him  in  the  character 
of  solicitor.     Waring  v.  Williams. 

vol.  2,  p.  ] 

2.  Whether,  where  after  the  taxation  of  a 
particular  bill  of  costs  as  between  soli- 
citor and  client,  a  general  taxation  is 
directed,  a  solicitor  can  include  items 
included  in  the  former  taxation,  but  not 
allowed,  or  ought,  for  the  purpose  of  ex- 
planation, to  introduce  items  taxed  and 
paid  on  the  former  taxation,  gwBre.  Tar- 
buck  Y,  Tarbuck.  vol.  4,  p.  149 

S.  Payment  in  respect  of  counsel's  fees 
should  specify  the  cause  and  each  parti- 
cular fee.  Payments,  except  for  stated 
and  specific  fees,  for  particular  matters 
of  business  done,  or  to  be  done,  disap- 
proved of.     In  re  Smith,       vol.  4,  p.  809 

4.  An  account  of  all  the  dealings  and 
pecuniary  transactions  not  connected 
with  the  bills  of  costs,  cannot  be  ob- 
tained upon  a  petition  for  the  taxation 
of  costs.  The  account  directed  on  peti- 
tion being  limited  to  moneys  paid  or  duly 
appropriated  towards  satisfaction  of  the 
bills.     Ibid. 

5.  Generally,  country  solicitors  are  not  al- 
lowed the  costs  of  a  journey  to  London  to 
examine  abstracts  there,  unless  there  be 
some  specialty.     In  re  Tryon. 

vol.  7,  p.  496 

6.  Costs  of  a  case  laid  before  counsel  as 
to  a  supplemental  bill,  and  costs  of  a 
consultation  between  a  new  junior  and 
the  former  junior  who  had  been  pro- 
moted, allowed  in  a  taxation  as  between 
solicitor  and  client.    Lwsat  v.  Peacock, 

vol.  8,  p.  1 

7.  A  client,  who  had  employed  a  solicitor 
in  several  matters,  obtained  an  order  of 
course  for  the  taxation  of  the  costs  of 
one  matter  only,  with  a  direction  that, 
on  payment,  the  solicitor  should  deliver 
all  the  papers  belonging  to  the  client. 
It  was  discharged  with  costs  for  irregu. 
larity.  Holland  v.  Gwynne,    vol.  8,  p.  124 

8.  In  equity  the  client  in  prosecuting  the 
common  order  for  taxation  may  object, 
on  the  ground  of  want  of  retainer,  to 
any  items  of  the  bill,  except  those  as  to 
which  lie  has  admitted  the  retainer  by 
his  petition.  The  practice  is  different  at 
law.     In  re  Braeey,  vol.  8,  p.  266 

9.  Upon  an  application  to  tax  a  paid  bill, 
the  solicitor  will  not  be  permitted  to  add 
to  any  undercharges  contained  therein, 
but  the  taxation  must  be  had  on  the  bill 
as  delivered  and  paid.     In  re  Wellt, 

vol.  8,  p.  838 

10.  A  solicitor  having  delivered  his  bill,  is 


bound  by  it,  and  the  taxation  must  be  on 
that  bill ;  he  is  not  entitled,  as  of  course, 
to  reduce  his  demand,  or  to  reserve  the 
power  of  adding  to  the  charges.  In  re 
Carven.^  ^  vol.  8.  p.  486 

11.  A  solicitor  was  employed  by  a  testator 
in  his  lifetime,  and  by  his  executors  and 
trustees  after  his  death.  The  latter  hav- 
ing  applied  for  a  taxation  of  the  bills 
subsequent  to  the  death:  Held,  that  the 
solicitor  was,  on  ihis  application,  entitled 
to  have  a  taxation  of  all  the  bills.  In  re 
Dalby,  vol  8,  p.  469 

12.  Observations  as  to  the  allowance  to 
solicitors  in  taxation,  of  costs  for  busi. 
ness  not  necessary  or  required  for  the 
interests  of  their  clients  by  way  of  com- 
pensation for  services  for  which  they  are 
inadequately  remunerated;  distinction 
between  this  and  fictitious  charges  for 
important  business  as  done,  which,  in 
fact,  has  been  neglected.  Davenport  v. 
Stafford,  vol.  8,  p.  £08 

13.  As  to  what  items  of  disbursement  are 
properly  included  in  a  bill  of  costs.  In 
re  Bedson.  vol.9,  p. 5 

14.  Legacy  and  probate  duties  estimated 
at  140/.  were  payable,  in  order  to  make 
available  certain  funds  in  court  The 
solicitor,  at  the  request  of  the  client,  en- 
gaged to  pay  them,  and  took  a  charge  on 
the  funds  for  140/.  and  interest.  The 
duties,  amounting  to  78/.  only,  were  paid 
by  the  solicitor.  Held,  that  that  sum 
formed  a  proper  item  in  his  account  on 
the  taxation  of  the  bill  of  costs.    Ibid, 

15.  Where  the  Taxing  Master  has  received 
no  special  directions  from  the  Court  in 
regard  to  payments  made  by  a  client  to 
his  solicitor,  it  is'his  duty  to  confine 
himself  to  simple  payments  plainly 
proved  to  have  been  made  on  account  of 
the  costs.     In  re  Smith.         vol.  9,  p.  182 

16.  In  ascertaining  what  is  due  on  bills  of 
costs,  and  in  the  consideration  of  what 
payments  have  been  made  on  account  of 
them,  questions  of  law  and  fact  of  consi- 
derable difiiculty  may  incidentally  arise, 
and  may  possibly  justify  and  require  dis- 
cussion and  determination,  even  in  the 
jurisdiction  exercised  by  the  Court  on 
petitions  for  taxation.     Ibid. 

17.  Expedition-money,  paid  by  a  solicitor 
to  a  stationer  or  writing  clerk  employed 
in  the  Registrar's  office,  disallowed  upon 
taxation.    In  re  Bedton.        vol.  9,  p.  187 

18.  A  gratuity  paid  to  the  clerks  of  the 
Accountant-General's  office  was  disal- 
lowed to  the  solicitor  on  taxation,  as  was 
also  a  fee  paid  upon  bespeaking  an  order 
for  transfer  which  could  not  be  made 
available.    Ibid. 

19.  A  solicitor  having  knowingly,  in  his 
bill  of  costs,  fixed  the  rate  of  his  charges 
for  business,  cannot  afterwards,  on  a  tax- 
ation, be  allowed  to  increase  it.  In  re 
Walter;  vol.  9,  p.  299 
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20.  Pending  a  taxation,  leave  given,  upon 
■pecial  application,  to  carry  in  an  addi- 
tional bill  for  specified  items  of  under- 
charge and  omission  arising  from  error 
and  mistake.    In  re  Waltert, 

vol.  9,  p.  299 

21.  Where  a  solicitor  makes  against  his 
client  any  charge  not  authorized  in  the 
usual  and  regular  mode  of  proceeding, 
the  burden  of  proof  is  upon  the  solicitor, 
and,  in  a  case  where,  for  the  interest  of 
a  client,  the  solicitor  had  advanced  money 
to  put  in  the  answer  of  a  Co-Defendant, 
it  was  disallowed,  on  the  ground  that  it 
was  not  clearly  made  out  that  the  client 
authorized  or  acquiesced  in  it.  In  re 
Pender,  vol.  10,  p.  390 

22.  Brief  of  pleadings  made  before  the 
case  was  at  issue  disallowed.     Ibid. 

23.  Fee  of  counsel  for  settling  a  special 
affidavit  for  leave  to  amend  disallowed 
in  a  taxation  between  solicitor  and  clienL 
Ibid. 

24.  The  costs  of  an  affidavit,  filed  in  sup- 
port of  a  motion,  but  not  entered  in  the 
order  as  read,  will  not  be  allowed  on  tax- 
ation, even  as  between  solicitor  and  client. 
Stephen*  v.  Lord  Newborough, 

vol.  11,  p.  403 

25.  Copy  of  a  correspondence  between  the 
parties,  furnished  to  counsel  as  instruc- 
tions for  a  bill  and  partially  inserted 
therein,  disallowed  on  a  taxation  as  be- 
tween solicitor  and  client.    Ibid. 

26.  Briefs  to  two  counsel,  on  an  unopposed 
motion  made  by  a  trustee  to  pay  money 
into  Court,  allowed,  upon  appeal  from 
the  decision  of  the  Taxing  Master.    Ibid. 

27.  A  petition  was  presented  to  compro- 
mise a  suit,  which  it  was  supposed  would 
be  unopposed,  but,  after  the  delivery  of 
the  briefs,  an  opposition  was  threatened. 
Further  briefs  being  thereupon  delivered, 
the  costs  thereof  were  allowed  on  taxa- 
tion as  between  solicitor  and  client. 
Ibid. 

28.  A  payment  for  legacy  duty  made  by  a 
solicitor  for  his  client  ought,  for  taxation, 
to  be  included  in  his  cash  account  and 
not  in  his  bill  of  costs,  and  therefore 
such  a  payment  is  not  to  enter  into  the 
computation,  in  considering  whether  a 
sixth  is  taxed  off.     Inre  Haigh. 

vol.  12,  p.  307 

29.  Items  struck  out  of  a  solicitor's  bill  on 
taxation,  as  chargeable  against  another 
person,  must  be  taken  into  account,  in 
determining  the  costs  of  the  taxation. 
In  re  Clark.  vol.  13,  p.  173 

30.  Under  an  order  to  tax,  the  Master  may 
take  an  account  of  the  receipts  of  the 
solicitor  on  account  of  interest  received 
by  him,  but  he  cannot  charge  him  with 
the  profits  made  from  moneys  of  his 
clients  in  his  hands.    In  re  Saver y, 

vol.  13,  p.  418 

31.  On    taxation,    a   solicitor    cannot   be 


charged  with  interest  on  balances  in 
hand;  but  a  solicitor  having  debited 
himself  with  interest  in  his  cash  account 
rendered:  Held,  that  the  Master  ought  to 
have  charged  him.     In  re  Savery. 

vol.  15,  p.  58 

32.  Under  an  order  for  taxation,  2/.  2t.  was 
allowed  to  the  solicitor  then  acting  for 
the  client  for  perusing  the  bill  of  his 
predecessor,  it  having  led  to  a  compro- 
mise.    ReCatlin.  vol.  18,p.510 

83.  A  client  was  liable  to  a  solicitor  for  the 
costs  for  procuring  the  execution  of  a 
lease  by  her  tenant,  but  which  the  tenant 
was  to  bear.  The  amount  not  having 
been  paid  when  the  order  to  tax  was 
made:  Held,  that  the  charge  was  properly 
included  in  the  bill  of  costs  of  the  soli- 
citor against  his  client.    Re  Catlin. 

vol.  18,  p.  513 

34.  Charge  of  13«.  4d.  for  a  list  of  deeds, 
handedover  bv  a  solicitor,  under  an  order 
for  taxation,  disallowed.     Ibid. 

35.  A  solicitor  is  entitled  to  charge  for  the 
costs  of  the  affidavit  made  by  hiro,  on 
delivering  up  the  papers,  under  an  order 
for  taxation.     Ibid. 

36.  Where  no  fee  is  paid  to  counsel  on  a 
consultation,  no  charge  can  be  allowed 
to  the  solicitor  for  his  attendance.    Ibid, 

37.  The  R  li.,  allowed  by  the  orders  of 
7th  of  AMgust,  1852,  for  instructions  for 
brief,  was  intended  as  a  compensation 
for  the  old  fee  for  abbreviating  the  bill  at 
4J.  a  folio,  which  ceased  on  bills  being 
printed.  And  where  there  has  been  a 
change  of  solicitors,  the  solicitor,  at  the 
time  of  filing  the  replication,  is  ordina- 
rily entitled  thereto.    Ibid, 

38.  A  solicitor  cannot  make,  nor  has  the 
Taxing  Master  any  jurisdiction  to  permit, 
any  alteration  or  amendment  to  be  made 
in  a  delivered  bill  except  by  consent. 
Ibid. 

39.  Two  counsel  having  been  instructed  by 
the  Respondents  on  a  motion,  42t.  costs 
were  summarily  given.  Yeartley  v. 
Yearsley.  voL  19,  p.  1 

40.  Costs  of  a  journey  to  Paris  to  obtain 
the  execution  of  a  deed  disallowed,  be- 
yond the  expense  of  doing  it  through  an 
agent.     In  re  Bevan.  vol.  20,  p.  146 

41.  By  error  and  mistake,  some  items  were 
omitted  from,  and  others  undercharged 
and  overcharged  in,  a  bill  of  costs  re- 
ferred for  taxation.  On  a  petition  by 
the  executor  of  the  solicitor,  liberty  was 
given  to  insert  the  omitted  items  and  in- 
crease those  undercharged,  but  he  was 
not  allowed  to  decrease  the  overcharges. 
The  cosu  of  the  application  were  ordered 
to  be  paid  by  the  petitioner.  Re  WhaUey. 

vol.20,  p. 576 

42.  According  to  the  new  practice,  15  &  16 
Vict.  c.  86,  s.  46,  in  cases  of  sale  by  the 
Court,  an  abstract  of  title  is  submitted 
to  counsel  to  prepare  the  conditions  of 
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■ale.  Counsel  having  made  certain  que' 
net  upon  four  theeta  of  an  abstract,  the 
vendor's  solicitor  charged  W.  1«.  for  pe- 
rusing the  same,  &c.,  and  4/.  6«.  ^d,  for 
a  second  fair  copy  of  the  abstract  for  the 
purchaser's  solicitor.  The  Taxing  Mas^ 
ter  disallowed  the  first  item,  and  reduced 
the  second  to  13i.  M,,  which  he  allowed 
for  recopying  the  four  spoiled  sheets  of 
the  abstract,  to  render  it  fit  to  be  sent  to 
the  purchaser's  solicitor's.  On  a  petition 
to  review:  Held,  that  the  Taxing  Master 
was  right,  and  that  they  were  matters 
entirely  within  the  discretion  of  the  Tax- 
ing Master.  Rvtwuey  v.  Ramsey ;  Ex  parte 
J.  a  Ruwuey.  vol.  2 1 ,  p.  40 

48.  A  charge  for  copies  only  of  those  parts 
of  the  interrogatories,  the  answers  to 
which  were  excepted  to,  can  be  allowed 
for  the  purposes  of  the  consultation  on 
the  exceptions,  as  distinct  from  the  co- 
pies made  for  the  purpose  of  preparing 
the  answer;  for  which  latter  purpose, 
also,  only  one  copy  to  one  junior  counsel 
can  be  allowed.  Davit  v.  Earl  of  Dysart, 
(No.  2.)  vol.  21,  p.  124 

44.  A  bill  by  an>incumbrancer  of  an  alleged 
remainderman  against  the  tenant  for  life 
for  production  of  the  title-deeds,  and  in- 
volving questions  of  title,  was  dismissed 
with  costs.  Upon  the  taxation,  a  charge 
was  made  for  an  abstract  of  title-deeds. 
Held,  that  the  word  "abstract"  was 
intentionally  omitted  from  the  I20th 
Oentral  Order  rf  May,  1845,  and  that 
the  charge  for  ^he  abstract  could  not  be 
allowed  if  it  exceeded  that  of  a  copy  of 
the  documents ;  secondly,  that  no  such 
charge  could  be  allowed  for  an  abstract 
made  before  the  suit,  though  with  a  view 
to  an  arrangement  between  the  same 
parties  ;  but  thirdly,  that  a  copy  of  it  for 
the  use  of  the  counsel  who  prepared  the 
answer  might  he  allowed.    Ibid, 

45.  Fees  to  two  junior  counsel  (one  of  them 
being  a  conveyancer  only)  to  settle  the 
answer  cannot  be  allowed  as  between 
party  and  party,  unless  by  special  order 
of  the  Court.    JU  Whalley. 

vol.  21,  p.  576 

46.  A  charge  for  abbreviating  the  answer, 
estimating  it  at  its  total  length,  including 
schedules,  is  proper,  and  to  be  allowed 
on  a  taxation  between  party  and  party. 
Ibid, 

47.  Where,  by  arrangement,  exceptions  to 
an  answer  were  heard  with  the  cause,  a 
charge  for  consultation  between  counsel 
on  the  exceptions,  as  distinct  from  the 
consultation  on  the  hearing  of  the  cause 
was  allowed.     Ibid, 

48.  A  petition  was  presented  for  the  taxa- 
tion of  a  paid  bill  of  costs,  alleging  spe- 
cific items  of  overcharge.  The  solicitor 
thereupon  offered  to  repay  the  amount  of 
such  items  and  the  costs.  The  Petitioner 
did  not  accede  to  this,  but  brought  the 


petition  to  a  hearing.  The  Court  or- 
dered the  taxation  of  the  bill,  treating 
these  items  as  omitted.  Re  Catlin. 
(No.  2.)  vol.  28,  p.  412 

49.  One  of  several  Defendants  appealed, 
substantially,  from  the  whole  decree,  and 
the  appeal  was  dismissed  with  costs. 
Held,  on  taxation,  that  the  same  fees  on 
the  plaintiff's  briefs  which  had  been 
allowed  on  the  original  hearing  ought  to 
be  allowed  on  the  appeal.  H  eld  also,  that 
the  length  of  the  interval  between  the 
two  hearings  ought  not  to  vary  the 
amount     Sturgit  v,  Morte.     (No.  2.) 

vol.  26,  p.  562 

50.  An  order  to  tax  the  costs  of  an  exe- 
cutor in  a  suit,  including  any  costs, 
charges  and  expenses  properly  incurred 
by  him  in  the  execution  of  the  trusts  "of 
the  will,  does  not  include  the  costs  of  his 
defence  to  other  suits  instituted  against 
him  as  executor.    Payne  v.  Littie, 

vol.  27,  p.  83 

51.  A  hill  of  costs  was  settled  by  retainer, 
a  second  and  subsequent  bill  was  also 
settled  in  the  same  way.  Held,  on  an 
application  to  tax  the  second  bill  only, 
that  the  solicitor  could  not  insist  on 
having  both  taxed.    In  re  Oregg. 

vol.  30,  p.  259 

52.  Moneys  specifically  paid  by  a  client  to 
his  solicitor  for  counsel's  fees  and  stamps 
as  they  were  required :  Held,  properly 
Included  in  the  solicitor's  bill  in  calcu- 
lating the  sixth  on  a  taxation.  In  re 
Metcalfe.  vol.  80,  p.  406 

53.  Shorthand  writer's  notes  of  the  cross- 
examination  of  witnesses  in  Court  al- 
lowed, but  costs  of  his  notes  of  the 
judgment  disallowed,  on  a  taxation  be- 
tween party  and  party.  Clark  v.  Malpat. 
(No.  2.)  vol.  31,  p.  554 

54.  The  cost  of  bringing  up  witnesses  for 
cross-examination  in  Court  allowed,  in  a 
taxation  between  party  and  party,  al- 
though they  had  not  been  actually  cross- 
examined.    Ibid, 

55.  Costs  of  inroUing  decree  disallowed  on 
taxation  between  party  and  party.    Ibid. 

56.  Costs  of  attendance  of  the  country  so- 
licitor in  a  couQtry  cause,  where  witnesses 
were  cross-examined  in  Court,  disallowed 
in  a  taxation  between  party  and  party. 
Ibid. 

57.  Application  of  a  solicitor,  after  an 
order  for  taxation,  to  withdraw  a  non- 
taxable item  from  his  bill,  refused. 
Re  Blaketley  and  Betwick, 

vol.  82,  p.  879 

58.  The  solicitor  of  a  railway  company,  in 
his  bill,  charged  500  guineas,  in  a  lump 
sum,  for  attendances  and  correspond- 
ences for  a  period  of  above  one  year. 
The  bill  was  ordered  to  be  taxed.  Held, 
that  the  solicitor  might  supply  a  detailed 
statement  of  the  items  comprised  in  the 
general  charge  exceeding  thit  amount, 
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but  that  he  could  not  increase  his  demand 
beyond  500  guineas.    Re  TUleard, 

vol.  82,  p.  476 
69.  A  solicitor  had  employed  an  auctioneer 
to  sell  some  property  for  his  client.  He, 
however,  made  no  previous  arrangement 
as  to  the  amount  of  his  remuneration, 
and  the  auctioneer  had  retained,  out  of 
the  deposits,  more  than  would  be  allowed 
under  the  bankruptcy  scale.  Held,  re- 
versing the  decision  of  the  Taxing  Mas- 
ter, who  had  merely  allowed  the  amount 
according  to  the  scale  in  bankruptcy, 
that  the  whole  charge  ought  to  be  allowed 
to  the  solicitor.    Re  Page.    (No.  3.) 

vol.  82,  p.  487 

60.  The  costs  of  suit  were  ordered  to  be 
taxed  as  between  solicitor  and  client,  and 
paid  out  of  the  trust  funds.  It  was  held, 
that  the  costs  of  a  consultation  with 
Queen's  Counsel,  as  to  the  frame  of  the 
bill,  ought  to  be  allowed,  notwithstand- 
ing* by  his  advice,  a  part  of  the  relief 
sought  by  the  draft  bill  was  abandoned, 
and  never  became  the  subject  of  the  suit. 
Fortier  v.  Davits.  vol.  82,  p.  624 

61.  A  solicitor,  after  delivering  his  bill  of 
costs,  may,  before  being  served  with  an 
order  for  taxation,  withdraw  it  and  sub- 
stitute another  bill  of  a  reduced  amount. 
Re  Chambers.  voL  84,  p.  177 


TAXATION  (SPECIAL   AGREE- 
MENT). 

1.  The  taxation  of  the  bill  of  costo  of  the 
agent  of  a  solicitor,  upon  the  footing  of 
a  special  agreement  requiring  the  Master 
to  depart  from  the  ordinary  rules  of  tax- 
ation, cannot  be  obtained  upon  petition. 
In  re  Smith.  vol.  4,  p.  809 

2.  Upon  the  settlement  of  an  account  be- 
tween a  solicitor  and  his  client,  a  sum  of 
76/.  was  retained  by  the  solicitor,  by 
consent,  to  answer  particular  costs  not 
then  ascertained.  The  Court  limited  the 
taxation  to  such  particular  costs.  Massie 
V.  Drake.  vol.  4,  p.  488 

8.  The  Court  has  no  authority,  upon  a 
petition  by  a  client  against  his  solicitor, 
to  give  relief  founded  on  a  special  agree- 
ment    Alexander  v.  Anderton. 

vol.  6,  p.  406 
(See  Re  Thompson,  vol.8,  p.  287) 

4.  Parties  agreed  to  compromise  a  suit,  and 
that  the  *'  costs,  charges,  and  expenses, 
as  between  solicitor  and  client,'*  should 
be  paid  out  of  the  fund.  Held,  that  the 
Taxing  Master  ought  to  treat  the  suit  as 
properly  constituted,  and  ought  not.  in 
the  taxation,  to  consider  whether  De- 
fendants having  interests  similar  to  the' 
Plain tiiTa  should  have  been  made  C^o- 
Plaintiffs ;  and  secondly,  that  if  any  of 
the  parties  entering  into  the  compromise 


intended  to  challenge  the  propriety  of 
the  constitution  of  the  suit,  they  ought 
to  have  distinctly  stated,  and  have  pro- 
vided for  it  in  the  agreement.  Lucas  v. 
Peacock.  vol.  8,  p.  1 

6.  Solicitors  employed  in  a  suit,  and  a  pro- 
secution arising  thereout,  delivered  two 
bills.  The  surviving  Plaintiffs  obuined 
an  order  for  the  taxation  of  the  bills, 
submitting  to  pay  what  was  due  "  on  the 
taxation  of  their  said  bills  {"  before  the 
Taxing  Master,  they  disputed  their  re- 
tainer in  the  prosecution.  The  Master 
having  completed  the  taxation,  they  pre- 
sented a  petition,  praying  that  they 
might  be  ordered  to  pay  the  first  bill 
only,  and  that,  if  necessary,  the  Master's 
certificate  and  the  order  for  taxation 
might  be  varied.  The  petition  was  dis- 
missed with  costs.     In  re  Springall. 

vol.  8,  p.  68 

6.  A  special  agreement  precludes  an  order 
being  made,  upon  petition,  for  taxation : 
the  agreement  must  first  be  set  aside  by 
suit,  before  the  matter  can  be  reopened. 
In  re  WhUcomhe.  vol.  8,  p.  140 

7.  Parties  agreed  to  compromise  a  suit, 
and  the  trustee's  costs  were  to  be  de. 
ducted  out  of  a  fund  in  his  hands.  By 
an  order  of  the  Vice-Chancellor  of  Eng» 
landf  the  compromise  was  confirmed,  it 
appeared  to  be  the  agreement  between 
the  parties,  that  the  cosu  should  be 
taxed  in  the  cause.  An  application  to 
the  Master  of  the  Rolls  for  taxation 
under  the  statute  was  refused  with  costs. 
In  re  Howard,  vol.  8,  p.  424 

8.  In  proceeding  nnder  the  Solicitors  Act, 
the  Court  is  not  authorized  to  interfere 
with  a  special  agreement  between  solici- 
tor and  client,  the  legal  effect  of  which 
is  to  alter  the  ordinary  relation  between 
solicitor  and  client,  by  providing  for 
the  settlement  and  payment  of  the  bill 
in  a  special  manner.    In  re  Eyre. 

vol.  10,  p.  669 

9.  An  agreement  was  signed  between  a  so- 
licitor and  his  clients,  by  which  the  for- 
mer was  to  take  a  sum  agreed  on,  in  full 
of  all  demands.  An  order  of  course 
afterwards  obtained  for  the .  taxation  of 
his  bill  was  discharged  for  irregularity. 
InreMackriU,  vol.  11,  p.  42 

10.  A  cestui  que  trust  agreed  that  her  trus- 
tee, if  he  acted  as  solicitor  in  a  suit, 
should  receive  full  costs.  A  bill  wss 
delivered  on  the  18th  of  Februarff,  and 
on  the  8th  of  March  the  solicitor  ceased 
to  act.  After  discussion  as  to  the 
amount,  and  having  received  other  pro- 
fessional advice,  the  client  paid  the  bill 
on  the  22nd  of  May,  a  deduction  being 
made  therein.  On  an  application  made 
within  twelve  months,  the  Court  refused 
to  order  a  taxation.    In  re  Wjfeke, 

vol.  11,  p.  209 

11.  A   solicitor  acted  for  clients  under  a 
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special  tgreement  at  to  costs,  which  was 
dottbtful.  Held,  that  the  Court  had  no 
jurisdiction  to  determine  the  construction 
and  effect  of  the  special  agreement  on 
petition.    Inre  BtaU,         vol.  11,  p.  600 

12.  A  meeting  was  appointed  to  settle  im- 
porunt  matters  on  the  23rd  of  Auguttt 
and  the  costs  were  to  be  paid  by  A.  B* 
The  bill  of  costs  was  delivered  the  even- 
ing  before,  and  payment  was  then  insisted 
on,  though  the  bill  was  objected  to. 
Upon  evidence  of  overcharge,  taxation 
was  ordered  after  payment  In  re  Elwu- 
He.  vol.  12,  p.  688 

13.  A.  employed  B.t  a  writer  to  the  signet, 
as  his  law  agent  in  Scotland ;  and  on  the 
recommendation  of  if.,  he  employed  C  as 
his  solicitor  in  England.  By  a  private 
agreement  between  B.  and  C,  the  latter 
arranged  to  allow  the  former  half  the 
profits  of  the  business  transacted  bv  him 
for  A.  Upon  a  taxation  of  C's  bill,  A. 
presented  a  petition  claiming  the  benefit 
of  the  agreement  between  B,  and  C. ;  but 
it  was  dismissed  with  costs.  Gordon  v. 
Daizell,  vol.  15,  p.  351 

14.  A  solicitor  entered  into  a  special  agree- 
ment with  his  client  for  interest  on  his 
bill,  with  annual  rests,  and  for  a  charge 
on  the  estate  recovered.  Held,  that  this 
was  not  a  proper  case  for  an  order  of 
course  for  taxation,  and  such  an  order 
was  discharged.    Re  Moss.    vol.  17,  p.  59 

15.  A  client  having  withdrawn  from  a  liti- 
gation, his  solicitor  agreed  to  take  one- 
third  of  his  bill  in  full  discharge  if  the 
suit  fiiiled  (which  was  to  be  carried  on 
for  the  benefit  of  another  party),  and  the 
client  agreed  to  pay  the  remaining  two* 
thirds  if  it  succeeded.  The  Court  re- 
fused, eight  years  afterwards,  when  the 
salt  had  succeeded,  to  open  the  transac- 
tion by  ordering  a  taxation  of  the  bill. 
In  re  Moss,  vol.  17*  p.  340 

Ifi.  An  agreement  to  charve  costs  out  of 
pocket  only  does  not  preclude  a  taxation. 
A  solicitor,  in  1849,  agreed  to  charge 
sums  out  of  pocket  only,  provided  the 
client  was  unable  to  recover  the  proper 
coats  in  the  business.  A  taxation  was 
ordered  of  a  bill  for  business  in  1853,  in 
the  usual  terms,  and  without  determining 
any  question  as  to  the  agreement.  Re 
Ransom.  vol.  18,  p.  220 

17.  The  Court  has  jurisdiction  to  make  an 
order  for  the  taxation  of  a  bill,  giving 
liberty  to  the  client  to  question  the  re- 
tainer.    In  re  Thurgood.     vol.  19,  p.  541 

18.  Agreement  between  a  solicitor  and  his 
client,  an  illiterate  person,  for  payment 
of  his  bills  (taken  at  a  given  amount), 
solely  out  of  the  produce  of  some  pro- 
perty, the  subject  of  the  suit.  Held,  not 
to  preclude  taxation.    Re  Ingle, 

vol.  21,  p.  275 

19.  A  solicitor  claimed  five  bills  of  costs 
against  his  client.    The  client  obtained 


an  order  of  course  to  tax  two  only.  It 
was  discharged  with  costs.  In  re  Law 
and  Gould,  vol.  21,  p.  481 

20.  A  solicitor  agreed  to  undertake  the  de- 
fence of  another  solicitor  upon  agency 
charges.  On  special  petition,  a  taxation 
of  his  bill  was  ordered,  "  having  regard 
to  the  agreement."    Re  Gedye, 

vol.  23,  p.  347 

21.  Agreement  by  a  solicitor  to  receive  a 
fixed  sum  for  costs  for  business  hereafter 
to  be  done  is  not  binding  on  the  client, 
who  is,  notwithstanding  payment  under 
it,  entitled  to  an  order  of  Court  for  the 
delivery  of  a  bill  of  costs  and  its  taxation. 
In  re  Newman,  vol.  30,  p.  196 

22.  A.  and  B,  compromised  a  suit,  B,  agree- 
ing to  pay  A.*B  costs,  and  any  question  on 
this  was  to  be  referred  to  an  arbitrator 
who  was  named.  A,*u  solicitor  delivered 
his  bill  of  cosu  to  B.  Held,  that  B.  was 
entitled  to  a  taxation  by  an  order  of 
course.     Re  Hartley,  vol.  30,  p.  620 


TAXATION  (SPECIAL  CIRCUM- 
STANCES). 

1.  The  mere  circumstance  that  a  bill  of 
costs  contains  items  which  would  be 
disallowed  or  reduced  on  taxation,  is  not, 
of  itself,  sufficient  to  entitle  the  psrty  to 
a  taxation  of  a  bill  which  has  been  settled 
and  paid.    Massie  v.  Drake,  vol.  4,  p.  433 

2.  A  bill  of  costs,  settled  and  paid  after 
examination,  discussion,  and  an  abate- 
ment made  by  the  solicitor,  referred  for 
taxation  under  the  circumstances,  but  on 
the  terms  of  the  client  admitting  the 
cash  payments  contained  in  the  settled 
account.    Nokes  v.  Warton,   vol.  5,  p.  448 

3.  Taxation  ordered,  after  payment  under 
protest,  the  payment  being  insisted  on  as 
a  condition  for  parting  with  a  deed  ne- 
cessary to  complete  a  purcl^ase.  In  re 
Tryon,  vol.  7,  p.  496 

4.  Petition  to  tax  a  bill  of  costs  after  pay- 
ment, on  the  ground  of  trifling  over- 
charges,  dismissed  with  costs.  In  re 
Drake.  vol.  8,  p.  123 

5.  To  obtain  the  taxation  of  a  bill  ot  costs 
after  payment,  the  petitioner  must  allege 
and  i^rove  specific  items  of  overcharge, 
even  if  the  payment  has  been  made  under 
protest  and  upon  pressure.  In  re  Tkomp^ 
son,  vol.  8,  p.  237 

6.  Where  payment  of  a  bill  of  costs  has  been 
obtainea  by  undue  pressure,  a  taxation 
may  be  directed  on  proof  of  overcharge, 
without  shewing  that  such  overcharges 
are  so  gross  as  to  amount  to  fraud.  In  re 
WeUs.  vol.  8,  p.  237 

7.  It  is  a  "special  circumstance"  within 
the  6  &  7  VieU  c.  73,  where,  on  paying 
off  a  mortgage,  a  solicitor  produces  his 
bill  and  insists  on  payment  as  a  condition 
for  immediate  completion,  though  items 
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are  objected  tO|  and  a  taxation  will  be 
directed  after  payment,  if  there  are  ap- 
parent overcharges.    In  re  WelU. 

voL  8,  p.  237 

8.  It  is  a  "special  circumstance,"  within  the 
meaning  of  the  6  &  7  Viet.  c.  78,  where 
a  solicitor  produces  his  bill  at  the  time 
appointed  for  the  settlement  of  a  transac- 
tion, and  refuses  to  complete  except 
on  payment  thereof.     In  re  Bennett, 

vol.  8,  p.  467 

9.  A  mortgagee's  solicitor  would  not  part 
with  the  deeds  until  payment  of  his  bill 
of  costs,  which  had  been  delivered  to  the 
mortgagor's  solicitor  a  month  previously. 
Held,  that  this  was  not  a  sufficient  case 
of  pressure  to  induce  the  Court  to  order 
a  taxation.     In  re  Jonee.         vol.  8,  p.  479 

10.  The  single  fact,  that  upon  a  transfer  of 
a  mortgage,  a  mere  draft  bill  of  costs  of 
the  mortgagee's  solicitor  is,  for  the  first 
time,  produced  and  then  paid,  is  not  of 
itself,  without  proof  of  pressure  or  fraud, 
a  sufficient  "special  circumstance"  to 
authorize  taxation  after  payment,  nor  is 
that  fact  sufficient  coupled  with  over- 
charges which  are  not  so  gross  as  to  evi- 
dence fraud.     In  re  Fyeon.   vol.  9,  p.  117 

11.  Petition  by  mortgagor  for  taxation  of 
the  mortgagee's  solicitor's  bill,  presented 
five  months  after  it  had  been  discharged 
by  retainer,  dismissed  with  costs,  on  the 
ground  that  it  neither  alleged  any  circum- 
stances of  pressure,  nor  any  specific  items 
of  overcharge.  DuMt  v.  Dunt,  vol.  9,  p.  146 

12.  The  "special  circumstances"  under 
which  a  paid  bill  may  be  taxed,  are  such 
as  exist  or  take  place  at  the  time  of  pay- 
ment, or  such  as  appear  on  the  face  of 
the  bills  themselves,  where  payment  is 
extorted,  and  there  are  improper  charges 
even  of  a  small  amount,  or  where  the 
charges  are  so  gross  as  to  evidence  fraud 
and  oppression,  taxation  will  be  directed 
after  payment.  In  re  Carrie,  vol.  9,  p.  299 

13.  It  is  imprudent  for  a  client  to  pay,  and 
for  a  solicitor  to  receive  his  bill  of  costs 
so  closely  upon  their  delivery,  that  they 
cannot  have  been  deliberately  and  care- 
fully perused  and  examined  by  the  client ; 
but  this  alone  is  not  sufficient  to  warrant 
a  taxation  after  payment.    Ibid. 

14.  Mortgagee's  solicitor  delivered  his  bill 
to  the  mortgagor,  nearly  three  weeks 
before  the  day  of  settlement.  At  the 
meeting  the  bill  was  objected  to ;  but  the 
solicitor  refused  to  complete  without  full 
payment,  and  the  mortgagor  paid  it 
under  protest  Held,  that  this  was  not 
sufficient  to  authorize  a  taxation,  although 
there  might  be  some  overcharges.  In  re 
Harritom,  vol.  10,  p.  67 

1 5*  Payment  of  a  bill  of  costs  is,  primd  facie, 
an  admission  of  its  correctness,  and  the 
client  is  bound  to  prove  **  special  circum- 
stances" to  authorize  its  taxation.  Such 
special  circumstances  are  usually  pres- 


sure, as  where  an  immediate  payment  is 
required,  at  a  time  when  it  would  be 
very  inconvenient  to  the  party  paying, 
that  any  delay  should  occur  in  tlM  com- 
pletion of  the  business;  and,  secondly, 
error  or  over-charge  in  the  bill.  If  the 
over-charges  evidence  fraud,  very  slight, 
if  any,  circumstances  are  necessary  to 
induce  the  Court  to  order  a  taxation.  In 
re  Harding,  vol.  10,  p.  250 

16.  Taxation  after  payment  ordered,  on 
proof  of  pressure,  and  on  shewing  grounds 
for  thinking  that  the  bill  would  be  con- 
siderably reduced  on  taxation.  In  re 
Sladden,  vol.  10,  p.  488 

1 7.  Proof  of  overcharge  alone  is  insufficient 
to  obtain  the  taxation  uf  a  paid  bill ;  but 
it  is  a  necessary  ingredient.   In  re  Stirke, 

vol.  11,  p.  304 

18.  In  March,  18^7,  a  railway  company 
agreed  to  purchase  some  property  and  to 
pay  the  vendor's  costs.  In  Map,  1847, 
possession  was  delivered.  The  bill  of 
costs  of  the  vendor's  solicitor  was  de- 
livered on  the  ISth  of  June,  1848,  and  a 
meeting,  to  complete  the  purchase,  took 
place  between  the  solicitors  on  the  20th 
of  June,  when  objections  were  then  made 
to  the  bill.  It  was  then  paid  under  pro- 
test, and  with  an  intimation  that  it  would 
be  taxed,  and  a  petition  for  taxation  was 
presented  a  few  days  after.  Held,  that 
there  was  not  sufficient  evidence  of  pres- 
sure to  open  the  matter  by  ordering  a 
taxation.  In  re  tVelehwum,  vol.  11,  p.  819 

19.  The  possession  of  the  papers  in  a  cause 
is  not  a  sufficient  special  circumstance 
.to  warrant  the  taxation  of  a  bill  delivered 
more  than  twelve  montha.     In  re  Gedye, 

vol.  14,  p.  56 

20.  A  protest  upon  payment  of  a  bill  of 
costs  had  no  effect.    Be  Browne, 

vol.  15,  p.  61 

21.  A  bill  was  delivered,  and,  after  dispute, 
paid  under  protest,  about  seven  weeks 
after,  in  order  to  release  a  fUnd,  and  pay 
a  creditor  who  threatened  execution.  A 
petition  was  presented  for  uxation  nearly 
twelve  montlis  after  the  delivery,  alleging 
no  specific  items  of  overcharge.  It  was 
dismissed.    Ibid. 

22.  Taxation  of  a  bill  paid  under  protest, 
on  the  ground  of  overcharges,  and  that 
the  solicitor  had  refused  to  part  with  the 
title-deeds  until  payment,  refused  with 
costs,  it  not  appearing  how  long  the  bill 
had  been  delivered  before  payment.  Re 
Mash.  vol.  15,  p.  83 

23.  J.,  the  mortgagor's  solicitor,  sent  a  re- 
conveyance to  B;  the  mortgagee's  solici- 
tor, for  execution,  unstamped.  On  the 
23rd  of  August,  B.  delivered  his  bill  of 
costs,  which  was  objected  to ;  and  on  the 
10th  of  September,  A.  applied  to  B,  for 
the  loan  of  the  deed  to  get  it  stamped, 
on  his  undertaking  to  return  it,  which 
was  refused,  and  on  the  18th  of  September 
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the  mortgage  and  bill  were  paid.  The 
mortgagee  afterwards  applied  for  a  tax- 
ation, and  the  preaaure  relied  on  was, 
that  he  bad  been  compelled  to  pay  the 
hill  in  order  to  get  the  reconveyance 
stamped  and  avoid  the  penalties  ;  and, 
secondly,  that  no  taxation  could  be  had 
in  the  long  vacation.  He  also  alleged 
overcharges,  which  were  not  clearly  made 
out.  The  application  was  refused  with 
coats.    lU  Hubbard,  vol.  16,  p.  251 

24.  Taxation  ordered  of  an  unpaid  bill  of 
costs,  eighteen  months  after  its  delivery, 
the  *'  special  circumstances"  being,  that 
it  was  delivered  long  after  application 
for  it,  on  the  eve  of  the  client  going 
abroad,  and  contained  substantial  over- 
chai^es,  not  acquiesced  in.    lU  Williams, 

vol.  15,  p.  417 

25.  On  the  day  appointed  for  paying  off  a 
mortgage,  the  solicitor  of  the  mortgagee 
refused  to  part  with  the  title-deeds  until 
payment  of  his  bill  of  18^,  which  had 
been  delivered  two  days  previously.  It 
was  paid  under  protest.  The  Court  re- 
fused a  taxation,  no  pressing  necessity 
for  the  title-deeds  appearing,  and  no 
items  of  overcharge  being  distinctly 
shewn.    Re  Fineh.  vol.  16,  p-  585 

26.  Where  a  considerable  portion  of  a  bill 
of  costs  is  for  business,  which,  in  the 
exercise  of  an  honest  and  fair  discretion, 
ought  never  to  have  been  transacted,  the 
Court,  although  there  be  no  serious 
amount  of  pressure,  will  order  a  taxation 
afrer  payment.    Ibid. 

27.  A  bill  of  costs  was  delivered  on  the  day 
appointed  to  complete  the  transfer  of  a 
mortgage.  It  was  objected  to,  but  the 
solicitor  of  the  mortgagee  refused  to  com- 
plete until   payment.     The  mortgagor 

Said  it,  but  it  was  afterwards  ordered  to 
e  Uxed.    Re  PkUlpotii,      vol.  18,  p.  84 

28.  Where  a  client  intends  to  pay  a  bill 
of  costs  at  the  meeting  to  complete  a 
matter,  the  mere  fact  of  the  bill  being 
then  delivered  and  of  his  paying  it  with- 
out  having  had  an  opportunity  of  exa- 
mining it,  will  not  alone  be  sufficient  to 
entitle  the  client  to  a  taxation,  but  such 
a  circumstance  forms  a  material  consi- 
deration.   Re  Jbbott,         vol.  18,  p.  393 

29.  A  mortgagee's  solicitor's  bill  was  de- 
livered at  the  completion  of  the  mortgage 
transaction,  and  the  amount  retained 
after  objection.  A  petition,  presented 
eleven  months  afterwards  for  taxation, 
was  refused,  although  the  bill  contained 
an  objectionable  item  of  20^  for  procu- 
ration money.    Re  BayUy.   vol.  18.  p.  415 

30.  Taxation  ordered  of  a  paid  bill  of  a 
mortgagree's  solicitor  in  a  mixed  case  of 
pressure  and  of  improper  items.  In  re 
Ranee,  vol.  22,  p.  177 

81.  The  mortgagee  took  legal  proceedings 
against  the  mortgagor,  whereby  expenses 
were  being  incurred.    The  mortgagee's 


solicitor  delivered  his  bill  on  the  25th  of 
December,  and  the  parties  met  to  com- 
plete a  transfer  on  the  29th  of  December, 
The  bill  contained  a  charge  for  an  ah- 
stract,  which  was  more  than  double  what 
it  ought  to  have  been,  but  the  solicitor 
refused  to  reduce  it,  and  the  bill  was 
paid.  It  did  not  appear  that  any  proposal 
had  been  made  to  aettle  the  matter,  and 
postpone  the  question  of  costs.  The 
Court,  considering  that  there  had  been 
both  pressure  and  overcharge,  ordered  a 
taxation.     In  re  Ranee.       vol.  22,  p.  177 

32.  Bills  of  costs  assumed  to  be,  upon 
payment,  taxable  in  equity,  where  the 
solicitor  had  retained  them  in  his  pos- 
session, and  declined  to  produce  them. 
Re  Loughborough,  vol.  23,  p.  489 

33.  When  a  bill  of  costs  is  paid,  the  onue  of 
proving  overcharges  is  thrown  on  the 
client.     ReTowle.  vol.  80,  p.  170 

34.  Ciiarges  for  attendances,  to  the  extent 
of  eight  on  one  day,  are  not  sufficient  to 
open  a  paid  bill.     Ibid. 

35.  A  solicitor  delivered  his  bill,  which 
contained  two  columns  of  charges,  the 
first  of  which  amounted  to  32L,  and  the 
second  (which  was  headed  **  If  this  bill 
be  taxed,  the  following  are  the  charges") 
amounted  to  23/.  The  solicitor  refused 
to  deliver  up  the  papers  unless  paid  32/., 
and  the  client  paid  that  sum  under  pro- 
test. A  taxation  was  ordered,  and  the 
solicitor  having  refused  to  consent  to  an 
order  of  cour&e,  waa  ordered  to  pay  the 
cosU  of  a  special  petition  for  that  pur- 
pose.   Re  Lett,  vol.  31,  p.  488 

86.  A  client  paid  his  solicitor's  bill  in 
January;  he  changred  his  solicitor  two 
months  and  a  half  afterwards,  and  in 
November  following  he  presented  a  pe- 
tition for  the  taxation  of  the  bill,  on  the 
allegation  of  simple  overcharges.  The 
application  was  refused.     Re  Pugh, 

vol.  32,  p.  173 

87.  On  a  meeting  in  June  to  settle  a  pur- 
chase, the  solicitor  for  the  first  time  de- 
livered his  bill,  and  he  Insisted  on  pay- 
ment before  completion.  It  was  paid 
under  protest,  and  in  November  following 
a  petition  was  presented  for  taxation, 
alleging  items  of  overcharge.  The  Master 
of  the  Rolls  ordered  a  taxation,  and  his 
decision  was  affirmed  by  the  Lords  Jus- 
tices.   Ibid, 

TAXING  MASTER  (DISCRETION). 

[See  Taxation  (Items).] 

1.  Under  the  common  order  for  the  taxa- 
tion of  costa,  the  Master  is  not  autho- 
rised to  take  an  account  of  pecuniary 
matters  between  the  parties,  which  are 
foreign  to  the  bill  of  costs;  but  eecuf 
where  moneys  are  paid  by  the  client  on 
account  of  tne  bill  of  costs,  or  where,  by 
agreement    between    the    solicitor    and 
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client,  the  moneys  which  come  to  the 
hands  of  the  solicitor  are  to  be  applicable 
to  the  payment  of  the  bill  of  costs.  Jonn 
V.  Jamei,  vol.  1,  p.  307 

2.  A  motion  for  the  taxation  of  a  solicitor's 
bill,  with  special  directions  to  disallow 
the  costs  of  certain  proceedings  alleged 
to  have  been  improperly  taken  by  the 
solicitor,  or  with  a  qualification  that  the 
taxation  was  to  be  of  the  costs  of  such 
proceedings  only  as  had  been  properly 
incurred,  refused,  as  such  objections  may 
be  taken  advantage  of  under  the  common 
order  for  a  taxation.     Wiggint  v.  Peppin, 

vol.  2,  p.  403 

3.  The  Master,  on  evidence  before  him, 
allowed  a  few  items  on  the  taxation  of  a 
solicitor's  bill  for  business,  as  to  which 
there  was  a  conflict  whether  the  solicitor 
had  authority  to  perform  it  Held,  that 
this  was  not  a  sufficient  reason  for  per- 
mitting a  review  of  the  taxation.  In  re 
Congreve.  vol.  4,  p.  87 

4.  In  October,  1839,  a  client  obtained  an 
order  to  tax  his  solicitor's  bill.  He  com- 
menced the  taxation  in  January,  1840, 
and  proceeded  therein  to  a  very  consider- 
able extent.  A  year  and  a  half  after,  and 
before  the  report,  the  client  applied  to 
vary  the  order.  Held,  that,  after  his  ac- 
quiescence, he  came  too  late  to  alter  the 
order,  and  too  early  to  correct  any  erro- 
neous principle  acted  on  by  the  Master. 
Tarbuek  v.  Tarbuek,  vol.  4,  p.  149 

6.  Liberty  given  to  except  to  the  Master's 
report  of  taxation,  being  applied  for  on 
the  ground  of  his  disallowance  of  a  third 
brief  to  the  Attorney- General,  the  report 
was  referred  back  to  the  Master  for  re- 
view. Aitomey'Generalv.Drapert*  Com- 
pany, vol.  4,  p.  305 

6.  An  information  related  to  two  objects, 
one  failed,  and  the  decree  dismissed  so 
much  of  the  information  as  related  to  it, 
without  costs,  and  ordered  the  Defendant 
to  pay  the  informant  his  costs  of  the  suit. 
Held,  that  the  Taxing  Master  was  wrong 
in  apportioning  the  general  costs  of  suit 
between  the  two  objects.  Costs  of  pro- 
cess of  contempt  for  not  answering, 
not  allowed  in  the  taxation  of  costs  of 
suit  as  between  party  and  party.  The 
Attorney- General  v.  Lord  Carrington, 

vol.  6,  p.  454 

7.  The  Court  will  not  interfere  witli  the 
discretion  of  the  Taxing  Masters  as  to 
the  quantum  of  fees  to  counsel     Ibid, 

8.  Special  direction  given  on  an  order  for 
taxation,  that  if  the  solicitor  should  be 
unable  to  establish  any  of  the  charges  by 
reason  of  the  death  of  his  clerk,  or  the 
absence  of  the  books  and  papers  delivered 
to  the  client,  the  Taxing  Master  should 
report  specially  thereon.    In  re  Watts, 

vol.  7,  p.  491 

9.  Payment  of  a  solicitor's  bill,  delivered  at 
the  last  moment  of  settling  a  mortgage. 


being  insisted  on  without  any  opportu- 
nity of  examination  being  afforded,  is  a 
"  special  circumstance,"  within  the  mean- 
ing of  the  Solicitors  Act.     In  re  Jones, 

vol.  8,  p.  479 

10.  Tlie  sum  allowed  for  clerks'  fees  on 
taxation  does  not  limit  the  sum  which 
may  be  spontaneously  given,  but  it  does 
limit  the  sum  which  the  solicitor  can 
safely  pay  without  the  special  direction 
or  permission  of  the  client  Ex  parte 
Cotton,  vol.  9,  p.  107 

11.  The  Court  having  determined  to  com- 
municate with  the  Taxing  Master  as  to  a 
proceeding  in  bis  office,  declined  to  re- 
ceive an  affidavit  tendered  by  the  parties, 
of  what  had  there  taken  place.  Sturge  v. 
Dimsdale,  vol.  9,  p.  170 

12.  The  fact  of  a  petition  being  unopposed, 
is  not,  of  itself,  a  sufficient  reason  for  the 
disallowance  of  the  costs  of  two  counseL 
Sturge  V.  Dimsdale.  vol.  9,  p.  176 

13.  The  Taxing  Masters  have  jurisdiction 
to  determine  questions  of  retainer.  In  re 
Hair,  vol.  10,  p.  187 

14.  In  the  taxation  of  costs  as  between  so- 
licitor and  client  the  Taxing  Master  had 
disallowed  the  costs  of  two  counsel  in 
several  applications  to  the  Court  The 
Master,  having  used  his  discretion,  and 
not  proceeded  on  any  general  principles, 
a  petition  to  review  the  taxation  was  dis- 
missed with  costs.  Brief  of  pleading 
prepared  for  counsel  after  publication 
and  before  the  cause  had  been  set  down, 
and  which  became  useless,  in  consequence 
of  a  compromise  before  hearing,  dis- 
allowed on  taxation  as  between  solicitor 
and  client    Friend  v.  Solly, 

vol.  10,  p.  829 

15.  Special  retainer  disallowed  in  the  taxa- 
tion of  costs,  as  between  party  and  party. 

Transcript  of  shorthand  writer's  notes 
used  on  appeal  disallowed  on  a  taxation 
between  party  and  party. 

The  general  rule  is,  that  the  ciMts  of 
two  counsel  only  are  allowed  upon  a  taxa- 
tion between  party  and  party. 

In  the  absence  of  sufficient  reason, 
only  one  consultation  ought  to  be  allowed 
under  the  120th  order  of  May,  1845,  and 
the  Taxing  Masters  certified  that  the  fact 
of  one  counsel  being  brought  specially 
from  another  Court  is  not  a  ground  for 
allowing  an  extra  number.  Smith  v.  The 
Earl  qf  Effingham.  vol.  10,  p.  378 

16.  A  charge  in  a  solicitor's  bill  '*  for  at- 
tending a  great  many  times"  is  too  vague, 
and,  on  taxation,  the  charge  will  be  dis- 
allowed. 

The  costs  of  an  abstract  of  a  deed  pre- 
pared to  accompany  A  case  submitted  to 
counsel,  disallowed  under  the  circam- 
stances. 

A  considerable  portion  of  a  charge  for 
the  attendance  of  a  solicitor  in  town,  at 
the  request  of  his  client,  disallowed,  on 
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the  ground  that  the  solicitor  had  failed 
to  prove  that  the  whole  time  was  re- 
quired for  the  business.    In  rs  Pender. 

ToU  10,  p.  390 

17.  A  client  agreed  to  pay  his  solicitor 
three  guineas  a  day,  in  addition  to  the 
usual  charges  of  a  solicitor,  for  his  travel- 
ling and  other  expenses.  The  Court, 
being  of  opinion  that,  under  the  common 
order  of  taxation,  the  Master  would  take 
the  agreement  into  consideration,  Held, 
that  its  suppression,  in  obtsining  an  ex 
parig  order  was  not  irregular,  in  re  Eyre. 

vol.  10,  p.  569 

18.  Principles  and  practice  in  the  Taxing 
Master's  office  and  before  the  Court  in 
cases  of  taxation.  The  Court  will  only 
determine  questions  on  iienu  in  a  bill  of 
costs,  which  involves  some  principles, 
and  not  those  relating  to  quantum  only. 
Ae  Catim.  vol.  18,  p.  608 

19.  A  petition  of  a  solicitor  to  review  the 
Taxing  Master's  decision,  as  to  specified 
items  of  charges  for  conferences,  some  of 
which  had  been  reduced  and  others 
wholly  disallowed,  was  dismissed  with 
costs,  the  Court  declining  to  enter  into 
the  meriu  of  such  matters.  Re  Hubbard. 
(No.  2.)  vol.  2.3,  p.  181 

20.  On  an  ordinary  taxation,  the  Taxing 
Master  had  disallowed  the  costs  of  a  deed 
of  reconveyance  from  a  benefit  building 
society  of  property  in  a  registered  county, 
thinking  that  a  receipt  was  sufficient 
under  the  6  &  7  Wiil.  4,  c.  84,  s.  2.  The 
decision  was  reversed  by  the  Court.  Re 
Page.  (No.  2.)  vol.  32,  p.  485 

21.  The  Taxing  Masters  do  not  act  under 
the  40th  Consolidated  Order,  r.  9,  in  re- 
lation to  the  unnecessary  length  of  the 
pleadings,  &c.,  unless  directed  by  the 
order  of  reference.    Re  FaringUm. 

vol.  33,  p.  346 

22.  A  bill  was  dismissed  with  costs.  Con- 
siderable costs  bad  been  incurred  by  the 
examination  and  cross-examination  of 
witnesses  in  Auetralia  under  a  commis- 
sion. Held,  that  the  Taxing  Master  must 
have  regard  to  the  rules  of  taxation  there; 
but  the  Court  refused  to  refer  the  tax- 
ation of  that  part  of  the  bill  to  the  proper 
officer  in  Autiralia,  H'entworth  v.  Lloyd. 
(No.  2.)  vol.  34,  p.  455 


TENANT  IN  COMMON. 

[See  Joint  Tenanct.J 

1.  The  Court  will  restrain  one  tenant  in 
common  from  the  wilful  destruction  of 
the  common  property ;  but  where  a  rail- 
road company  had  obtained  a  lease  from 
6ve  out  of  six  tenants  in  common,  and 
had,  contrary  to  the  wishes  of  the  remain- 
ing tenant  in  common,  constructed  a  rail- 
road on  the  property,  which,  at  law,  had 


been  held  to  be  an  ouster,  the  Court  re- 
fused to  interfere  by  injunction  to  prevent 
the  dissenting  tenant  in  common  remov- 
ing the  rails,  5cc.,  though  the  rent  agreed 
to  be  paid  by  the  company  was  three  times 
the  former  rent.  Durham  and  Sunderland 
Railway  Company  v.  H^awn,  vol.  8,  p.  119 

2.  Gift  in  trust  to  be  equally  divided  be- 
tween A.^  B,  and  C,  separate  from  'Uheir" 
husbands,  and  for  "  their"  sole  use,  and 
at  *^  their"  decease,  to  be  divided  amongst 
"their"  daughters.  Held,  that  A.,  B. 
and  C.  each  took  one-third  for  life  with 
remainder  as  to  her  one -third,  to  her 
daughters.      fVilles  v.  Douglas, 

vol.  10,  p.  47 

3.  Bequest  to  A.  for  life,  with  remainder  to 
B.f  C.  and  IX,  with  a  substitutional  gift 
of  their  "respective  shares,"  in  case  of 
the  death  of  any  of  them.  Held,  that  B., 
C.  and  D,  took  as  tenants  in  common. 
Ive  V.  King.  vol.  16,  p.  46 

4.  Bequest  of  personal  estate  to  A.  for  life, 
remainder  to  the  children  of  A.  equally, 
and  in  default  of  issue  of  A.,  upon  trust 
to  sell  and  divide  equally  amongst  A.  and 
C.  and  all  their  children  **  then*'  living, 
share  and  share  alike.  Held,  that  the 
gift  was  too  remote,  and  that  fi.  and  C. 
and  their  children  living  at  the  death  of 
A.  took  the  personal  estate  as  tenants  in 
common  absolutely.    Cormaek  v.  Copout. 

vol.  17,  p.  397 

5.  B.  died  before  A.,  but  nevertheless  she 
was  held  to  take  a  share  both  in  the 
realty  and  personalty.    Ibid. 

6.  The  testator  gave  an  annuity  to  A.  for 
life,  and  the  income  of  the  residue  to  B. 
and  C.  **  during  their  lives,  as  tenants  in 
common."  The  gift  over  to  their  respec- 
tive children  was  only  after  the  deaths  of 
A.,  B.  and  C,  and  though  there  was  a 
provision  foir  intermediate  maintenance. 
It  was  only  on  a  contingent  event  which 
never  happened.  B.  died.  Held,  that 
C.  was  not,  by  implication  or  otherwise, 
entitled  to  more  than  half  of  the  income 
for  life.     In  re  Drakeley's  Estate. 

vol.  19,  p.  395 

7.  Devise  to  trustees  and  their  heirs,  in 
trust  for  A.  and  his  wife  for  their  lives, 
and  after  the  death  of  the  survivor,  to 
testator's  four  granddaughters,  as  tenants 
in  common,  during  their  respective  lives, 
with  benefit  of  survivorship,  remainder 
to  the  trustees  "and  their  heirs,"  upon 
trust  to  preserve  contingent  remainders, 
remainder  to  the  issue  male  of  the  four 
granddaughters  successively,  remainder 
to  the  testator  in  fee.  Held,  that  the 
granddaughters  took  for  life  as  tenants  in 
common,  with  survivorship  to  the  survi- 
vors and  survivor  of  them ;  and  that  after 
the  death  of  the  last  survivor,  their  issue 
took  several  inheritances  in  tail.  Held, 
estates  tail.    Haddelsey  v.  Adams, 

vol.  22,  p.  266 
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8.  A  testator  devised  real  estates  to  trustees 
for  500  years,  in  trust  to  pay  life  annu- 
ities, and  the  residue  of  the  rents  to  his 
two  SODS,  '*in  equal  shares;"  and,  sub- 
ject thereto,  to  his  two  sons  in  fee  as  joint 
tenants.  Held,  that  during  the  term  they 
were  tenants  in  common,  and,  secondly, 
that  the  employment  by  the  two  sons  of 
the  estates  in  their  partnership  trade  had 
not  the  effect  of  making  them  tenants  in 
common  of  the  fee.     Brown  v.  Oakshot 

vol.  24,  p.  254 

9.  Leaseholds  were  conveyed  to  trustees, 
and  it  was  declared  that,  when  the  set- 
tlor's eldest  son  attained  twenty- one, 
they  should  be  in  trust  for  him,  and  that 
the  same  should  be  assignee  accordingly, 
but  so  that  the  settlor's  wish  that  his 
other  children  "  might  be  allowed  by  the 
eldest  86o  to  participate  with  him  in  the 
same,"  should  be  observed  by  him. 
Held,  that  the  younger  children  were 
entitled  to  equal  shsres  with  the  eldest, 
as  tenants  in  common.  Liddard  v.  Lid' 
dard,  vol.  28,  p.  266 

10.  Under  a  will,  ^.,  B.,  C.  and  D.  became 
entitled  to  a  sum  of  stock  as  tenants  in 
common.  C,  the  sole  executor,  trans- 
ferred it  into  the  joint  names  of  C.  and  D. 
Afterwards,  by  the  deaths  of  A,  and  B., 
C.  and  D.  became  equally  entitled  to  the 
shares  of  ^.  and  B.  Held,  that  C.  and  /). 
were  tenants  in  common  of  the  whole 
fund.    Bamei  v.  Godwin,      vol.  81,  p.  2-5 

11.  A  receiver  of  the  whole  property 
granted  at  the  bearing  as  between  te- 
nants in  common,  there  being  evidence 
that  the  Defendant,  one  of  them,  had  ex- 
eluded  the  rest.  Saiutford  v.  Ballard. 
(No.  2.)  vol.  83,  p.  401 

12.  A,  B^  one  of  several  tenants  in  com- 
mon, had  been  in  the  personal  occupa- 
tion of  part  of  the  property.  In  a  suit  by 
another  tenant  in  common  for  partition 
and  an  account  of  rents:  Held,  that 
unless  A.  B,  were  charged  with  an  occu- 
pation  rent,  he  could  not  be  allowed  for 
substantial  repair  and  lasting  improve- 
ments made  by  him  on  any  part  of  the 
property.     TeatdaU  v.  Sandenon, 

vol.  ZZ,  p.  834 


TENANT  FOR  LIFE. 
[S§9  LiPB  Tenant.] 


TENANT  FOR  LIFE  AND  REMAIN- 
DERMAN. 

[Se€  LiFB  Tenant  and  Rbmainderman.] 


TENANT  IN  TAIL. 
1.  A  decree  directing  the  owner  of  a  legal 


estate  to  do  such  acts  as  are  requisite  to 
bar  the  estate  tail,  but  which  are  incom- 
plete  at  his  death,  is  not  binding  on  the 
succeeding  issue  in  tail.  Frank  v.  Matn^ 
waring,  vol.  2,  p.  115 

2.  The  first  legatee  of  a  quati  estate  tail  in 
personalty  takes  the  absolute  interest, 
notwithstanding  a  manifest  and  atowed 
intention  to  give  a  succession  of  limited 
interest.     Byng  v.  Lord  Strqford, 

voL  5,  p.  558 

8*  Eleven  months  after  a  tenant  in  tail  at- 
tained twenty -one,  he  concuired  with  his 
father  in  barring  the  entail  and  resettling 
the  family  estates ;  the  Court  being  of 
opinion  that  the  father  thereby  took  di- 
rect benefits  proceeding  from  the  son; 
that  the  property  had  not  been  resettled 
in  a  reasonaole  and  proper  mode,  if  the 
interest  of  the  family  alone  was  to  be  re- 
garded ;  that  in  the  preparation  of  the 
deed,  the  son  had  no  professional  assist- 
ance, and  that  the  contents  were  not  pro- 
perly made  known  to  him,  set  aside  the 
arrangement.     Uoghton  v.  Hoghion, 

vol.  15,  p.  279 

4.  In  a  mortgage  suit  by-  a  judgment  cre- 
ditor of  a  tenant  in  tail  in  possession,  the 
latter  was  ordered  to  execute  a  disentail- 
ing deed,  in  order  to  give  full  effect  to 
the  Plaintiff^s  charge.  Lewis  v.  Duncombe, 

voL  20,  p.  398 

5.  Parties  in  remainder  held  not  bound  by 
the  proceedings  in  a  suit  to  which  the 
prior  tenant  in  tail  was  a  party,  he  hav- 
ing no  interest  to  protect,  and  not  having 
protected  the  interest  of  such  remainder- 
men.   Alsop  V.  Bell.  vol.  24,  p.  451 

6.  A  testator  made  two  wills,  one  in  1815 
and  the  other  in  1818;  under  both  A.  B. 
(an  infant)  was  first  tenant  in  tail,  but 
the  first  tenant  in  remainder  was  Tkomoi 
under  the  first  and  William  under  the 
second  will.  In  a  suit  against  the  tenant 
in  tail,  the  heir  and  WiUiam  the  second 
will  was  established.  A,  B.  died  an  in&nt, 
and  without  issue.  Held,  that  though 
the  inheritance  was  represented  in  the 
suit,  Thonuu  was  not  bound  by  the  de- 
cree, the  suit  expressly  negativing  his 
right,  and  he  not  being  a  party  thereto. 
Ibid. 

7.  The  assignee  of  a  tenant  in  tail  under 
the  Insolvent  Act  (1  Geo.  4,  c.  119)  ukes 
a  mere  life  interest  in  the  property,  which 
is  not  enlarged  by  the  estate  tail  being 
afterwards  haired.  Sturgie  v.  Moree,  (No. 
8.)  vol.  28,  p.  398 

8.  In  1825  A,  B.,  the  tenant  in  uil  of  an 
esute,  took  the  benefit  of  the  then  Insol- 
vent Debtors  Act  (1  Geo.  4,  c.  ]  19),  and 
conveyed  all  his  esute  and  effects  to  the 
assignee.  A,  B.,  in  1829,  mortgaged  the 
estate  to  C.  O.,  who  had  notice  of  the  in- 
solvency.  The  esUte  tail  was  barred  in 
1834.  Held,  that  the  interest  of  the  ss- 
signee  ceased  on  the  death  of  A.  J}.,  in 
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1844,  and  that  jthe  estate  belonged  to  C. 
/>.     StuTgU  V.  Morte,     (No.  3.) 

vol.  28,  p.  398 

9.  The  entail  of  lands  to  be  purchased  with 

rents  hereafter  to  become  due  to  trustees 

may  be  barred  under  the  statute  8  &  4 

WUL  4,  c.  74,  s.  71.  Fordham  v.  Fordham. 

vol.  34,  p.  59 


TESTAMENTARY  EXPENSES. 

The  expression  *'  testamentary  and  other 
expenses  under  this  my  will"  held  to  in- 
clude the  costs  of  a  suit  to  administer  the 
estate.     Webb  ▼.  De  Beauvoiiin, 

vol.  31,  p.  578 

TIMBER. 

!•  A^  on  his  marriage,  settled  his  estate  on 
himself,  for  life,  *' without  impeachment 
of  or  for  any  manner  of  waste,  save  and 
except  spoil  or  destruction,  or  voluntary 
or  permissive  waste,  or  suffering  houses 
ana  buildings  to  go  to  decay,  and  in  not 
repairing  the  same."  Held,  that  he  was 
entitled  to  cut  all  such  timber  (except 
ornamental )  as  the  owner  of  the  estate 
in  fee  simple,  having  due  regard  to  his 
present  interest  and  to  the  permanent 
advantage  of  his  estate,  might  properly 
cut  in  a  due  course  of  management. 
yimeent  v.  Spieer.  vol.  22,  p.  380 

2.  A.  was  tenant  for  life  without  impeach- 
ment of  waste,  with  remainder  to  her 
issue  in  tail,  with  remainder  to  B,  for 
life,  with  remainder  to  his  issue  in  tail, 
with  remainder  to  B.  in  fee.  The  Court 
directed  some  timber  to  be  cut  in  the  life 
of  A.9  and  the  produce  to  be  invested. 
Both  A.  and  B.  died  without  issue.  Held, 
as  between  the  heir  and  executor  of  jB., 
that  the  timber  money  was  realty,  and 
belonged  to  the  heir.    Field  v.  Broum, 

vol.  27,  p.  90 

8.  A  tenant  for  life,  without  impeachment 
of  waste,  in  order  to  preserve  the  timber, 
assigned  for  valuable  consideration  "all 
timber  and  timber  like  trees  then  grow- 
ing  and  being,  and  which. should  there- 
after grow  and  be,  upon  the  estate." 
Held,  that  this  included  both  ordinary 
timber,  and  that  which,  by  the  eustom 
of  the  county,  was  considered  timber, 
and  that  the  thinnings,  and  the  right  of 
determining  what  were  proper  thinnings, 
belonged  to  the  grantees.  Gordon  v. 
Woo4ford.  vol.  27,  p.  603 

4.  An  agreement  entered  into  between^.  B. 
(the  assignee  of  a  tenant  for  life  without 
impeachment  of  waste)  and  the  Defend- 
ants (the  remaindermen)  by  which  it  was 
agreed,  1st,  that  A*  B,  should  be  entitled 
to  the  timber  as  if  cut  in  August  previous; 
Sadly,  that  the  Defendants  should  carry 
out  the  agreement;  8rdly,  that  A.  B. 
should  have  no  greater  right  than  he 


had  in  August;  4thly,  that  A.  B.  should 
not  cut  the  timber  under  December, 
Held,  that  the  remaindermen  received 
no  consideration  for  this  agreement,  and 
that  it  was  nudum  pactum,  Cochnsne  v. 
mUU.  vol.  34,  p.  859 

5.  A,  B,  was  tenant  in  fee  simple  of  an 
estate,  subject  to  an  executory  devise 
over  in  the  event  of  his  death  under 
twenty-one  without  issue.  During  the 
minority  of  A.  B.,  timber,  which  was  de- 
teriorating,  was  cut  with  the  sanction  of 
the  Court.  A.  B.  died  under  twenty-one, 
without  issue.  Held,  that  the  produce  of 
the  timber  passed,  as  personalty,  to  bis 
legal  personal  representative.  Dyer  v. 
Dyer.  vol.  34,  p.  504 

6.  The  owner  of  woodlands  had  been  ac« 
customed,  every  year,  to  cut  about  one- 
twelfth  of  the  underwood  and  also  such 
of  the  trees  on  the  same  ground  as  were 
likely  to  obstruct  and  prejudice  the 
growth  of  the  timber.  Held,  that  the 
tenant  for  life  under  his  will  was  en- 
titled to  the  produce  both  of  the  under- 
wood and  trees  cut  according  to  that 
custom.    Earl  Cowley  v.  Welletley, 

vol.  35,  p.  635 

7.  The  trustees  of  a  will  felled  some  trees 
in  the  woodlands  for  the  purpose  of  im- 
proving the  growth  of  those  remaining, 
but  during  the  testator's  lifetime  the 
trees  had  not  been  thinned.  Held,  as 
between  tenant  for  life  and  remainder- 
man, that  the  produce  was  capital  and 
not  income.    Jbid. 


TIME. 

\^See  Time  (for  Amendment).  Time  (for 
Answer),  Time  (for  Appearance), 
Time  (for  Exceptions),  Time  of  the 
Essence  of  the  Contract.] 

1.  A  party  ordered  to  take  a  step  within  a 
fixed  time,  or  that  the  bill  should  be 
dismissed,  if  desirous  of  an  extension  of 
the  time,  must  give  notice  of  motion,  so 
as  to  enable  him  to  bring  it  on  before 
the  expiration  of  the  time  fixed.  Lord 
Huntingtower  v.  Sherborn.      vol  5,  p.  380 

2.  Writs  of  attachment  for  want  of  answer, 
though  regularly  issued,  discharged,  and 
time  given  the  Defendants  to  answer  on 

Eayment  of  costs,  the  Defendants  having 
ad  reasonable  grrounds  for  thinking  that 
an  answer  would  not  be  required  with- 
out previous  intimation.  Siderfield  v. 
Thatcher.  vol  11,  p.  201 


TIME  (FOR  AMENDMENT). 
[See  Amendment.] 

1.  A   Plaintiff  submitted  to  a  demturrer, 
and  obtained  an  order  of  oonrse  to  amend, 
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undertaking  to  amend  within  three  weeks ; 
he  did  not  comply  with  the  undertaking, 
but  after  the  expiration  of  the  three  weeks 
obtained  a  second  order  of  course  to 
amend  upon  similar  terms.  No  answer 
having  been  filed  :  Held,  that  the  second 
order  was  not  irregular.  NichoUon  v. 
Peile.  vo\.  2,  p.  497 

2.  Under  all  orders  to  amend  a  Plaintiff 
must  amend  within  fourteen  days,  as 
where  he  obtains  leave  to  amend  on  the 
allowance  of  a  demurrer,  and  no  time  is 
then  limited.  Sembh,  Armistead  v.  Dur- 
ham, vol.  11,  p.  428 


TIME  (FOR  ANSWER). 

1.  Where  «  bill  is  amended  before  answer, 
the  time  for  answering  does  not  run  from 
the  date  of  amendmenL   Stanleff  v.  Bond, 

vol.  6,  p.  420 

2.  Proceedings  on  a  cross  cause  were  stayed, 
till  the  Defendant  in  the  original  cause 
had  fully  answered.  The  answer  in  the 
original  cause  was  found  sufficient,  but 
some  documents,  though  ordered,  had 
not  been  produced,  their  production  being 
the  subject  of  a  pending  appeal.  The 
Court,  overruling  the  decision  of  the 
Master,  gave  the  Defendant  in  the  cross 
cause  an  unconditional  order  for  time  to 
answer,  with  liberty  to  extend  it.  Holtnet 
▼.  Baddeley.  vol.  7,  p.  69 

S.  An  order  of  the  Master,  giving  the  De- 
fendant three  weeks  to  answer  after  the 
Plaintiff  had  amended  his  bill,  which  was 
defective  for  want  of  parties,  discharged 
as  irregular.    Reynell  v,  Reynell, 

vol.  7,  p.  82 

4.  Time  for  answering  amended  bill  under 
old  practice  (see  Order  S7,  39).  Righy  v. 
Rigby.  vol.9,  p.  311 

5.  The  first  application  for  time  to  answer 
is  not  of  course,  but  must  (unless  the 
facts  be  admitted  by  the  Plaintiff)  be 
supported  by  affidavit  shewing  sufficient 
cause  and  due  diligence.    Brown  v.  Lee. 

vol.  11,  p.  162 

6.  Bill  filed  9th  of  February^  time  to  an- 
swer expired  on  the  30th  of  March^  when 
a  month's  time  was  given.  A  second  ap- 
plication for  time  was  refused  by  the 
Master  on  the  Srd  of  May,  but,  on  appeal, 
three  weeks  were  given  by  the  Court  on 
the  22nd  May.  York  and  North  Midland 
Railway  Company  v.  Hudson,  vol.  13,  p.  69 

7.  On  applications  for  time  to  answer,  it 
must  be  considered,  that  the  answer  is 
necessary,  not  only  for  giving  a  discovery 
to  the  Plaintiff,  but  to  enable  the  De- 
fendant to  state  the  nature  of  his  defence 
to  the  suit.     Ibid. 

8.  In  a  special  case,  the  time  for  answering 
was  enlarged  on  five  successive  occasions. 
Bymg  V.  Clark,  vol.  18,  p.  92 


9.  Upon  an  application  for  time  to  answer, 
the  Court  relies  on  the  statement  of 
counsel,  as  to  the  necessity  of  further  in- 
dulgence.   Byng  V.  Clark,    vol.  13,  p.  92 

10.  In  a  suit  to  stay  proceedings  at  law,  a 
Defendant  obtained  time  to  answer,  and 
then  pressed  on  the  action,  and  obtained 
judgment.  After  a  very  considerable  de- 
lay, he  again  applied  for  further  time  to 
answer ;  but  held,  that  as  he  came  for  an 
indulgence,  it  could  only  be  granted  upon 
the  terms  of  staying  execution  in  the 
action.  Zulueta  v.  Vinent,   voL  15,  p.  575 


TIME  (FOR  APPEARANCE). 

1  A  decree  was  taken  by  default  in  conse- 
quence of  the  negligence  of  the  clerk  of 
the  Defendant's  solicitor.  The  Court 
refused  to  restore  the  cause.  Flower  v. 
Gedye.  vol.  23,  p.  449 

(See  Froit  v.  HUton.        Tol.  15,  p.  432) 

TIME  (FOR  EXCEPTIONS). 

Time  allowed  for  exceptions  where  a  De- 
fendant is  ordered  to  answer  amendments 
and  exceptions  together.    Lloyd  v.  Clark. 

vol.  6,  p.  467 


TIME  OF  THE  ESSENCE  OF  THE 
CONTRACT. 

\^See  Abandonment  of  Contract,  Speci- 
fic Performance  (Reference  as  to 

Title).] 

1.  The  long  vacation  is  not  to  be  excepted 
in  the  computation  of  the  six  days  for 
referring  exceptions  for  impertinence  to 
a  bill.     Sloggeti  v.  Sorel.       vol.  5,  p.  378 

2.  Though  time  be  not  of  the  essence  of  a 
contract,  it  may  be  made  so  by  notice, 
where  there  has  been  groat  and  improper 
delay  on  one  side  in  completing.  It 
may,  however,  be  waived  bv  proceeding 
in  the  purchase  after  the  expiration  of  the 
time  fixed  by  the  notice.   King  v.  Wilton. 

vol.  6,  p.  124 
8.  On  a  sale  under  the  Court  in  June,  1839, 
it  was  provided  by  the  conditions,  that 
the  abstract  should  be  delivered  in  twentv- 
one  davs,  that  the  purchaser  should  be 
entitled  to  the  rents  from  October,  and  pa^ 
his  purchase-money  in  November^  ana  if 
"  from  any  cause  whatever"  it  should 
not  be  paid  at  that  time,  he  should  pay 
interest  at  five  per  cent  The  vendors 
were  unable  to  deliver  the  abstract  within 
the  time,  and  there  was  great  delay  and 
difficulty,  on  their  part,  in  making  out 
their  title,  which  was  not  complete  till 
1845.  The  purchaser  had  entered  into 
possession.  On  a  motion  made  in  1845 
to  pay  the  purchase-mooey  and  interest 
into  Court,  the  Court  held  that  it  could 
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not  relieve  the  purchaser  from  payment 
of  intereat,  but  made  the  order  without 
prejudice  to  any  application  for  compen- 
Mtion.     Greenwood  v.  Churchill, 

vol.8,  p. 418 

4.  Though  time  may  not  be  of  the  essence 
of  the  contract,  yet,  upon  unreasonable 
delay  on  the  part  of  a  vendor  in  com- 
pleting,  the  purchaser,  upon  giving  no- 
tice, may  rescind  the  contract.  Benton 
V.  Lambt,  vol.  9,  p.  602 

i.  Upon  a  sale  under  the  Court,  on  the 
14th  of  September,  there  was  a  condition 
that  the  purchaser  should  confirm  the 
report,  and  before  the  10th  of  November 
pay  his  purchase -money  and  interest 
from  the  29th  of  September,  and  be  enti- 
tled to  the  rents  from  that  time ;  and 
'*  under  no  circumstances"  was  he  to  be 
excused  paying  interest  from  that  time. 
The  purchaser  was  unable  to  obtain  and 
serve  the  order  of  confirmation  until  the 
29th  of  November,  The  abstract  was  de- 
livered on  the  6th  of  December^  and  the 
requisition  finally  answered  on  the  17tb 
of  January.  Held,  tliat  there  was  no 
such  delay  on  the  part  of  the  vendor  as 
to  release  the  purchaser  from  payment  of 
interest.    Rowley  v.  Adam; 

vol.  12,  p.  476 

6.  A  purchase  was  to  be  completed  on  a 
given  day,  when  the  purchaser  was  to 
have  possession,  and  it  was  provided, 
**that  if,  from  any  cause  whatever,"  the 
purchase-money  should  not  then  be  paid, 
the  purchaser  should  pay  interest.  A 
delay  of  six  months  occurred  from  the 
default  of  the  vendor  in  not  furnishing 
proper  extracts.  Held,  that  the  pur- 
chaser must  pay  interest,  unless  he  gave 
up  the  rent,  during  that  period.  Cowpe 
V.  Bakewell.  vol.  1 3.  p.  421 

7.  The  time  specified  for  the  delivery  of 
the  abstract,  held,  in  equity,  not  to  be  of 
the  essence  of  the  contract.  Bobertt  v. 
Berry,  vol.  16,  p.  31 

8.  On  a  sale  on  the  22nd  July,  the  condi- 
tions provided  that  the  abstract  was  to 
be  delivered  within  seven  days,  and  ob- 
jections be  taken  within  seven  days  after 
the  delivery,  or  be  deemed  waived  ;  and 
the  purchase  to  be  completed  on  or  be- 
fore the  8th  of  August,  The  abstract 
was  not  delivered  until  twelve  days  after, 
and  the  purchaser  wrote  to  rescind  the 
contract.  Held,  that  in  equity  the  time 
for  delivery  was  not  of  the  essence  of  the 
contract,  and  a  demurrer  to  a  bill  by  the 
vendors  for  specific  performance  was 
overruled  by  the  Master  of  the  Rolls  and 
Lords  Justices^     Ibid. 

9.  In  equity,  the  time  appointed  for  the 
completion  of  a  contract  is  not,  as  at 
law,  of  the  essence  of  the  contract ;  but 
it  may  be  made  so  by  direct  stipulation 
or  necessary  implication.  Parkin  v.  Tho- 
rold.  vol.  16,  p.  59 

VOL.  XXXVI— 4. 


10.  Though  time  be  not  originally  an  es- 
sential part  of  a  contract,  yet  either 
party  may,  by  notice,  insist  on  its  being 
completed  within  a  reasonable  time. 
Parkin  v.  Thorold.  vol.  16,  p.  69 

11.  A  tenant  was  to  have  a  purchasing 
clause  at  any  time  within  nine  years,  by 
giving  three  months'  notice.  He  gave 
the  notice  at  the  end  of  four  years, 
and  delays  occurring,  the  three  months 
elapsed.  Afterwards,  the  landlord  threat- 
ened hostile  measures  to  compel  a  com- 
pletion, but  subsequently  he  gave  notice, 
that  unless  the  purchase  should  be  com- 
pleted within  SIX  weeks,  he  should  treat 
the  notice  as  void  and  the  right  of  pur- 
chasing as  forfeited.  The  purchase  was 
not  completed  within  the  six  weeks. 
Held,  first,  that  though  a  conditional 
right  to  purchase  must  be  strictly  com. 
plied  with,  yet  time  was  not  in  this  case 
of  the  essence  of  the  contract ;  secondly, 
that  if  it  had  been,  it  was  waived  by  the 
landlord's  insisting  on  the  contract  after 
(he  expiration  of  the  three  months; 
thirdly,  that  time  was  not  made  of  the 
essence  of  the  contract  by  the  notice ; 
and  fourthly,  that  six  weeks  was  not, 
under  the  circumstances,  a  reasonable 
time.     Pegg  v.  Wieden.       vol.  16,  p.  289 

12.  On  the  sale  of  an  advowson,  the  pur- 
chase-money was  to  be  paid  on  a  fixed 
day,  and  the  conveyance  to  be  executed, 
but,  in  default  of  payment,  the  purchaser 
was  to  pay  interest.  The  purchase  was 
not  completed,  through  the  default  of 
the  vendor.  Held,  that  no  interest  wai 
payable.     Weddall  v.  Nixon. 

vol.  17,  p.  160 
18.  A  condition,  that  "  if,  from  any  cause 
whatever,  the  purchase  shall  not  be  com- 
pleted on  a  day  named,  the  purchaser 
shall  pay  interest  on  the  purchase-money, 
from  that  day  till  the  completion  of  the 
purchase,"  is  inoperative,  where  a  good 
title  has  not  been  shewn  by  the  default 
of  the  vendor  within  the  time  stipulated; 
but  it  is  operative  where  it  is  the  result 
of  accident,  or  of  something  which  could 
not  have  been  guarded  against  by  the 
vendor.    Sherwin  v.  Shakespeare, 

vol.  17.  p.  271 

14.  Upon  the  sale  of  a  reversion,  interest  is 
payable  from  the  time  appointed  for  com- 
pletion.   Bailey  v.  Collett.  vol.  18,  p.  179 

15.  On  a  sale  by  the  purchaser  under  a 
condition  that  "  if,  from  any  cause  what- 
ever,  the  purchase-money  was  not  paid 
on  a  given  day,  interest  would  be  pay- 
able." Held,  that  a  delay  caused  by  re- 
quiring  proof  of  the  fact  of  payment  of 
the  before  mentioned  debts  and  legacies, 
did  not  prevent  the  operation  of  the  con- 
dition.   Storry  v.  fValsh.      vol.  18,  p.  669 

16.  When  a  mortgagee  agrees  to  take  a 
portion  of  his  debt  in  lieu  of  the  whole, 
upon  payment  on  a  given  day  the  Court 
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will  not  relieTe  against  the  effeet  of  its  I 
nonpayment  on  that  day. 

D.  was  indebted  to  C.  in  69,0002.  By 
a  deed  made  between  D.,  C.  and  £(a 
surety),  C.  covenanted  that  if  /).  or  S. 
should  pay  him  38,000^  on  a  day  named, 
he  would  accept  it  in  full  satisfaction  of 
the  whole  debt.  D.  covenanted  to  pay  it 
on  the  day,  and  D.  and  S,  covenanted  to 
pay  interest  on  it  to  the  day  and  after- 
wards. Default  was  made  in  payment, 
but  interest  was,  for  four  years  after- 
wards, received  by  C.  on  the  38,000^ 
Held,  that  D.  was  liable  for  the  whole 
debt  of  69,0002.,  and  was  entitled  to  no 
equitable  relief  ag^ainst  the  default  in 
payment  on  the  day  fixed.  Ford  v.  The 
Earl  o/  Chesterfitld.  vol.  19,  p.  428 

17.  The  time  for  paying  the  deposit  may 
be  made  an  essential  term  for  entering 
into  a  contract  for  sale  of  an  estate. 
Hongyman  v.  Marryai.  vol.  21,  p.  14 

18.  In  contracts  for  the  lease  of  woncing 
mines,  time,  though  not  named,  is,  from 
the  fluctuating  nature  of  the  property, 
considered  as  of  the  essence  of  the  con- 
tract, and  the  intended  lessee  may  there- 
fore fix  a  reasonable  time  for  completion, 
and,  on  the  lessor's  default,  may  rescind 
the  contract.    Machryde  ▼.  Week—. 

vol.  22,  p.  538 
la  Letters-patent  dated  the  26th  of  Febru- 
ary ^  1855,  were,  under  the  16  Viet.  c.  5, 
8.  2,  to  cease  "  at  the  expiration  of  three 
years  from  the  date  thereof,  unless  there 
be  paid,  before  the  expiration  of  the  said 
three  years,"  an  additional  stamp  of  50/. 
This  stamp  duty  was  paid  on  the  26th  of 
February,  1858.  Hela,  that  the  payment 
had  been  made  within  the  time,  and  that 
the  patent  was  still  subsisting.  WiUiamt 
v.  Noih,  vol  28,  p.  98 

20.  Time  made  of  the  essence  of  a  contract 
by  a  special  condition.  Hudson  v.  Temple. 

vol.  29,  p.  536 

21.  A.  agreed  to  sell  to  B.  a  piece  of  land. 
A.  was  to  make  a  new  road,  of  which  B, 
was  to  have  the  use,  and  B.  was  to  expend 
8,000i.  in  building  a  house  on  the  pro- 
perty. The  contract  was  to  be  completed 
on  the  1st  of  jtuguet,  interest  was  pay. 
able  if  not  completed  on  that  day,  and 
time  was  declared  to  be  of  the  essence 
of  the  contract  as  regarded  the  making 
of  objections  to  the  title.  The  contract 
not  having  been  completed,  the  vendor 
on  the  4th  of  August,  gave  notice  that  he 
rescinded  the  contract  unless  completed 
within  a  month.  At  this  time  there  only 
remained  two  substantial  requisitions, 
and  which  the  vendors  were  taking  steps 
to  comply  with.  Held,  that  time  was 
Dot  of  the  essence  of  the  contract;  se- 
condly, that  the  notice  was  not  reason- 
able.    fVelU  y.  Maxwell.    (No.  1.) 

vol.  82,  p.  408 

22.  By  a  contract  for  the  sale  of  an  estate. 


it  was  stipulated  "  that  if,  from  any  cause 
whatsoever,  the  purchase  should  not  be 
completed,"  on  a  day  named,  the  pur- 
chaser should  pay  interest  on  his  pur- 
chase-money from  that  day  until  the 
completion.  It  t>ecame  necessary  to  in- 
stitute a  suit  to  rectify  the  power  under 
which  the  vendors  sold,  in  order  to  make 
a  good  title,  and  a  delay  occurred  in  com- 
pleting. There  being  no  wilful  default 
on  the  part  of  the  vendor:  Held,  that 
the  purchaser  was  bound  to  pay  interest, 
and  was  entitled  to  the  correspoiMting 
rents.    Lord  Palewtretam  y.  Turner, 

vol.  38,  p.  524 
28.  Where  conditions  of  sale  fix  periods  for 
the  delivery  of  the  abstract,  the  comple- 
tion of  the  purchase,  and  from  which  in- 
terest shall  run,  "  if,  from  any  cause  what- 
ever," the  purchase  should  not  be  com- 
pleted, the  purchaser  must  pay  interest 
from  the  time  fixed,  though  ttie  comple- 
tion is  delayed  beyond  the  time  specined, 
in  consequence  of  the  state  of  the  title, 
if  there  be  no  fraud  or  wilful  delay  on 
the  part  of  the  vendor.    Fiekere  v.  HaHd. 

vol.  33,  p.  630 

24.  By  conditions  of  sale  the  abstract  was 
to  be  delivered  before  the  18th  of  /Mm- 
ory,  the  purchaser  was  to  take  the  rents 
from  the  25th  of  March,  and  the  purchswe 
was  to  be  completed  on  the  24th  of  June. 
And  if,  fr^m  any  cause  whatever,  the 
completion  should  be  delayed  after  that 
time,  the  purchaser  was  to  pay  interest 
at  5/.  per  cent.  Imperfect  abstracts  were 
delivered,  and  a  complete  abstract  wis 
not  delivered  until  the  17th  of  June.  Fur- 
ther delay  having  occurred  in  completing, 
the  vendor  deposited  the  purchase-money 
at  a  banker's,  and  gave  notice  in  August 
that  he  would  pay  no  interest  Held, 
that  as  there  was  no  fraud  or  wilful  delay 
on  the  part  of  the  vendors,  and  as  the 
delivery  of  an  imperfect  abstract  arose 
simply  from  the  state  of  the  title,  the 
purchaser  must  pay  interest.    IHd. 

25.  Where  a  purchaser  agrees  that  if, 
"  from  any  cause  whatever,"  the  purchase 
shall  not  be  completed  on  the  day  fixed, 
he  will  pay  interest,  the  rule  is  this :  he 
must  pay  such  interest,  unless  the  delsy 
has  been  occasioned  by  any  misconduct  on 
the  part  of  the  vendor.  WilUams  v.  Gkn- 
ton.  yoL  84,  p.  528 


TITHE  COMMUTATION  ACT. 

1.  A  confirmed  award  under  the  '*  Tithe 
Commutation  Act"  is  final  as  between  the 
tithe  owners  and  tithe  payers,  bnt  does 
not  exclude  from  further  investigation  a 
case  between  the  tithe  owners  themselves, 
in  which  there  was,  before  the  award,  a 
just  title  to  tithes,  which  by  accident  and 
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mistake  wai  not  brought  forward    till 
after  the  award  was  made. 

Thus,  by  an  award,  made  with  the  con- 
currence of  A^  the  patron,  the  whole 
rent-charge  was  made  payable  to  B.,  the 
rector,  A.  being  at  the  time  entitled  to 
one-half  of  the  com  tithes,  but  ignorant 
of  his  rights.  Held,  that  A.  might  have 
relief  in  this  Court  as  against  B.  Clarke 
V.  Ytmgg,  vol.  5,  p.  523 

2.  il.  and  B.  were  entitled  to  tithes  in 
equal  moieties.  B.,  under  mistake,  re- 
ceived the  whole,  a  bill  by  A.  against  B. 
for  his  moiety  was  dismissed  with  costs 
Ibid. 

8.  The  right  to  tithes,  as  against  an  eccle- 
siastical  corporation  aggregate,  is  barred 
under  the  S  &  4  Will,  4,  c.  27,  by  non- 
payment  for  twenty  years.  The  Dean  and 
Chapter  of  Ely  v.  Elite,  vol.  5,  p.  674 

4.  The  right  to  the  tithes  of  an  allotment 
generally  follows  the  right  to  the  old 
tenement,  in  respect  of  which  the  allot- 
ment is  made.    Blackford  ▼.  Kirkpairick, 

vol.  6,  p.  232 

6.  By  the  common  law,  the  rector  has  a 
right  to  all  such  tithes  as  the  vicar  is  not 
proved  to  be  entitled  to,  and  the  title  of 
the  vicar  must  rest  either  on  direct  proof 
of  an  endowment,  or  on  an  endowment  to 
be  inferred  by  prescription  or  usage.  At- 
torneif- General  v.  Ward,      vol.  11,  p.  203 

6.  Tithes  of  peas  and  beans  have  been 
held  to  be  comprised  in  the  description  of 
''tithes of  com."    Ibid. 


TITLE  OF  PLEADINGS. 
[See  Irreoulari'tt.] 

TITLE  TO  PROPERTY. 

{See  Abstract,  Accbptahce  op  Title, 
Specific  Performance  (Reference 
AS  TO  Title),  Statute  of  Limita- 
tions.] 

1.  A  good  title  may  be  made  to  an  estate, 
although  the  origin  cannot  be  shewn  by 
any  deed  or  will ;  but  it  must  be  shewn, 
that  there  has  been  such  a  long  uninter- 
rupted possession,  enjoyment  and  dealing 
with  the  property,  as  afford  a  reasonable 
presumption  that  there  is  an  absolute 
title  in  fee  simple*    Cottrell  v.  Watkine, 

vol.  1,  p.361 

2.  P.  and  W.,  as  solicitors  for  the  tenant 
for  life,  held  the  title-deeds,  which  after- 
wards passed  into  the  possession  of  W. 
and  C.,  their  successors.  The  tenant  for 
life  died,  and  the  estate  then  stood  li- 
mited first  to  F.and  W.  for  600  years,  to 


seci9  a  sum  of  2,000/.  with  remain- 
der to  trastees  for  600  years,  to  secure  a 
jointure  and  portions  with  remainder  to 
A,  B.  in  tail.  A,  B.  being  an  infant,  a 
suit  was  instituted  on  his  behalf,  in  which 
the  2,000/.  was  raised  on  the  security  of 
the  term.  Upon  that  occasion  F,  and 
W.  covenanted  with  the  mortgagees  to 
produce  the  title-deeds  from  time  to 
time,  and  not  to  part  with  them;  but 
they  were  relievable  from  the  covenant 
on  certain  terms.  A  receiver  was  an- 
pointed  in  the  suit,  and  the  Court  di- 
rected the  costs  of  the  solicitors  of  the 
suit  to  remain  charges  upon  the  estate 
at  interest  W,  and  C  were  solicitors  in 
the  suit  for  A.  B.  A,  B.,  upon  coming 
of  age,  presented  a  petition  for  the  deli- 
very of  the  title-deeds.  Held,  that  (in- 
dependently of  the  covenant)  W.  and  C. 
held  the  deeds  for  ii.  B.,  and  not  for  the 
termors,  hut  the  covenant  having  been 
entered  into  for  the  benefit  of  the  infant, 
F.  and  W,  were  not  bound  to  part  with 
the  deeds  until  released  frx>m  their  co- 
venant. Held  also,  that  W.  was  not 
entitled  to  hold  the  deeds  for  the  trustees 
of  the  term  of  600  years,  or  for  any  costs 
other  thsn  those  of  seeing  himself  properly 
released  from  the  covenant,  and  that  he 
had  no  right  to  require  them  to  be  deli- 
vered to  the  receiver  in  the  cause.  Ho" 
tham  v.  Somerville,  vol.  6,  p.  360 

3.  Upon  the  sale  of  a  leasehold  for  lives, 
expressed  to  have  been  granted  by  a 
corporation  in  consideration  of  the  sur- 
render of  a  prior  lease,  the  title  to  the 
surrendered  lease  must  be  shewn.  Hodg- 
kinton  v.  Cooper.  vol.  9,  p.  804 

4.  The  Defendant  sold  and  conveyed  to  the 
Plaintiff  some  undivided  shares  in  vari- 
ous properties.  Disputes  afterwards 
arose  as  to  what  shares  had  been  pur- 
chased. They  agreed  to  settle  all  these 
disputes,  and  signed  a  written  agreement 
that  the  Plaintiff  should  pay  the  Defend- 
ant 9,600/.,  and  that  the  Defendant  should 
execute  such  deeds  as  the  Plaintiff  should 
require  for  the  conveyance  of  the  estates. 
Upon  a  bill  for  specific  performance. 
Held,  that  the  Defendant  was  not  bound 
to  deduce  any  title  to  the  property.  God^ 
eon  V.  Turner.  vol.  16,  p.  46 

5.  A  purchaser  must  take  a  title,  though 
depending  on  the  invalidity  of  a  volun- 
tary conveyance,  as  against  a  purchaser 
for  valuable  consideration,  with  notice. 
Butterfield  v.  Heath,  vol.  16,  p.  408 

6.  Distinction  between  shewing  a  good  title 
on  the  abstract  and  verifying  it  Sherwin 
V.  Shakespeare.  vol.  17,  p.  267 

7.  Any  remainderman  whose  estate  is 
vested  may  maintain  a  bill  against  the 
tenant  for  life,  for  the  sole  purpose  of 
production  and  inspection  of  the  muni- 
ments of  title.      If  the  tenant  for  life 
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suggests  that  the  purpose  for  which  pro- 
duction is  required  is  improper,  the  onut 
is  on  him  to  shew  it.  Davit  ▼.  Earl  of 
Dyart.  voL  20,  p.  405 

{Petmell  v.  Earl  of  Dyaart, 

voL  27*  p.  542) 

8.  This  rtghty  however^  only  exists  when 
the  title  of  the  remainderman  is  undis- 
puted ;  for  if  there  be  a  reasonable  cause 
for  litigating  his  title,  he  cannot  compel 
production.     Ibid. 

9.  The  mortgagee  of  A.  (an  alleged  re- 
mainderman) instituted  a  suit  against  B. 
(the  alleged  tenant  for  life)  for  the  mere 
production  of  the  title-deeds.  B.  set  up 
a  hon&  fide  objection,  that  A.*%  estate  had 
become  forfeited,  and  also  that,  by  the 
terms  of  the  mortgage  deed,  the  estates 
in  question  were  not  comprised  therein. 
The  assignees  of  A.  (who  had  become 
bankrupt),  though  interested  in  the  latter 
question,  were  not  parties  to  the  suit. 
The  Court  declined  adjudicating,  inci- 
dentally, on  the  Plaintiff's  right,  and  dis- 
missed tbe  bill  with  costs.     Ibid. 

10.  By  the  conditions  of  sale,  the  title- 
deeds  were  to  be  delivered  to  *'  the  pur- 
chaser of  the  largest  lot."  A.  purchased 
the  largest  lot  in  yalue  and  extent,  but 
B.  purchased  several  lots,  whose  aggre- 
gate value  and  extent  exceeded  those  of 
A*%  lot.  Held,  that  A,  was  entitled  to 
the  custody  of  the  deeds.  Scott  v.  Jack- 
man,  vol.  21,  p.  110 

1 1.  A  title  depending  on  the  validity  of  a 
purchase  by  a  solicitor  from  his  client 
forced  on  an  unwilling  purchaser,  on 
proof  of  the  validity  of  the  transaction, 
though  given  in  the  absence  of  the  client. 
Spencer  v.  Topham,  Tol.  22,  p.  578 

12.  On  the  purchase  of  an  underlease,  it  is 
not  a  valid  objection  to  the  title,  that  the 
underlease  may  become  forfeited  by  the 
non-performance  of  the  covenants  in  the 
original  lease.    Hayford  v.  Criddle. 

▼ol.  22,  p.  477 

13.  The  legal  tenant  for  life  is  entitled  to 
the  custMly  of  the  title-deeds,  and  they 
will  not  be  ordered  to  be  deposited  in 
Court,  merely  because  the  tenant  for  life 
is  heir-at-law,  and  claims  the  immediate 
reversion  against  the  residuary  devisee. 
Gamer  ▼.  Hannyngton.        vol.  22,  p.  627 

14.  When  a  sale  is  directed,  every  party  to 
the  suit  having  the  title-deeds  is  bound 
to  facilitate  the  sale.  Knott  y,  Cottee. 
(No.  4.)  vol.27,  p. 88 

15.  When  money  in  Court  is  subject  to  a 
trust  for  investment  in  land,  and  the  te^ 
nant  for  life  enters  into  a  provisional 
contract  for  the  purchase  of  an  estate, 
subject  to  conditions  of  sale,  the  Court 
makes  a  general  reference  as  to  the  title, 
and  not  whether  a  good  title  can  be  made 
subject  to  the  conditions  of  sale.  Meyrick 
v.  Laws.  vol.84,  p.  58 


TOLLS. 

[See  Mortmain.] 

1 .  Mortgagees  of  the  tolls  of  the  Birkenhead 
Docks  held  to  have  a  priority  over  judg- 
ment creditors  of  the  concern.  Awua  v. 
Trutteee  qf  the  Birkenhead  Doeke, 

vol.  20,  p.  832 

2.  In  a  suit  by  mortgagees  of  a  dock  against 
the  trustees  and  a  judgment  creditor,  tbe 
chairman  was  appointed  receiver  of  the 
tolls,  with  direction  to  pay  into  Court  the 
balance,  after  paying  the  expenses  of 
carrying  on  tbe  concern  and  the  interest 
on  the  mortgages.  A  judgment  creditor 
having  afterwards  proceeded  to  attach 
the  tolls  under  **  The  Common  Law  Pro- 
cedure Act,"  was  restrained  by  injunc- 
tion.   Ibid. 

8.  It  was  insisted,  that  the  possession  of 
the  receiver  was  either  that  of  the  dock 
company  or  of  the  mortgagees,  and  that 
in  the  former  case  the  judgment  creditor 
ought  not  to  be  restrained  in  the  exercise 
of  his  legal  remedies  against  the  com- 
pany ;  and  in  the  second,  that  the  mort- 
gagees had  no  power,  under  the  acts  of 
parliament,  to  carry  on  the  concern,  but 
this  argument  was  held  unaTailing.  Ibid, 


TRADE  MARKS. 

1.  The  ground  on  which  the  Court  protects 
trade  marks  is,  that  it  will  not  permit  a 
party  to  sell  his  own  goods  as  the  goods 
of  another ;  a  party  will  not,  therefore, 
be  allowed  to  use  names,  marks,  letters, 
or  other  indiciet  by  which  he  may  pass  off 
his  own  goods  to  purchasers  as  the  manu- 
facture of  another  person.  Perry  v. 
Truefitt.  *  vol.  6,  p.  66 

2.  Injunction  to  restrain  a  party  from 
making  and  sending  to  Turkey  watches 
having  the  Plaintiff's  name  or  the  word 
'*  warranted"  engraved  thereon  in  Turk- 
ish characters  in  imitation  of  the  Plain*' 
tiff 's  watches.     Gout  v.  Alepbglu, 

vol.  6,  p.  69,  n. 
8.  A  blacking  manufactory  had  long  been 
carried  on  under  the  firm  of  Day  4* 
Martin,  at  97  High  Holbom.  The  exe- 
cutors of  the  survivor  continued  tbe  busi- 
ness under  the  same  name.  A  person '  of 
the  name  of  Day  having  obtained  the 
authority  of  one  Martin  to  use  his  name, 
set  up  the  same  trade  at  90|  Holbom  Hill, 
and  sold  blacking  as  of  the  manufacture 
of  Day  Sf  Martin,  90|  Holbom  Hill,  in 
bottles  and  with  labels  having  a  general 
resemblance  to  those  of  the  original  firm. 
He  was  restrained  by  injunction.  Cnfi 
V.  Day.  vol.  7,  p.  84 

4.  Principles  on  which  the  Court  interferes 
to  prevent  the  use  of  trade  marks.   Ibid. 

5.  The  Plaintiff  invented  and  sold  a  me- 
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dicine  under  his  own  name.  The  De- 
fendant also  made  and  sold  a  similar 
medicine,  and  on  his  labels,  he  used  the 
Plaintiff's  name  and  certain  certificates 
given  of  the  efficacy  of  the  Plaintiff's 
medicinci  in  such  an  ingenious  manner, 
as,  prima  faeie,  though  not  in  fact,  to  ap- 
propriate and  apply  them  to  his  own 
medicine.  Held,  that  although  there 
were  other  differences  in  the  mode  of 
selling,  the  proceeding  was  wrongful,  and 
the  Defendant  was  restrained  by  injunc- 
tion.    Frankt  ▼.  Weaver.    vo\,  10,  p.  297 

6.  The  Plaintiff  Thamae  HolUway  sold  a 
medicine  of  *'  Holloway^s  pills."  The 
Defendant  Henry  HoUoway  commenced 
selling  pills  as  '*  H.  Helloway*n  pills," 
but  in  boxes,  similar  to  the  Plaintiff's, 
and  with  a  view  of  passing  off  his  pills  as 
the  Plaintiff's.  He  was  restrained  by 
injunction.     Uolloway  v.  Holloway, 

vol.  18,  p.  209 

7.  In  eases  of  alleged  colourable  imitations 
of  trade  marks,  the  Court  has  not  to  con- 
sider whether  manufacturers  could  distin- 
guish  between  the  articles,  but  whether 
the  public  would  probably  be  deceived  by 
the  alleged  spurious  imitation.  Shrimpton 
V.  LaighL  vol.  18,  p.  164 

8.  The  Defendant  innocently  used  the 
Plaintiff's  trade  marks,  and,  on  being 
served  with  the  bill,  he  removed  the 
labels,  and  gave  an  undertaking  not  to 
sell  any  more,  but  refused  to  pay  the 
costs.  The  suit  was  continued  to  a  hear- 
ing, and  the  account  of  profits,  which 
were  very  trifling,  was  waived.  Held, 
that  the  Defendant  must  pay  the  whole 
costs  of  suit.     Burgets  v.  HilU. 

vol.  26,  p.  244 

9.  A  suit  was  instituted^  to  restrain  the 
user  of  a  trade  mark,  and  for  an  account. 
No  application  was  made  to  the  Defend- 
ant  before  suit,  and  the  Defendant  said 
he  would  have  desisted  if  applied  to. 
At  the  hearing,  the  account  was  aban- 
doned, but  a  perpetual  injunction  was 
granted.  Held,  that  the  Defendant  must 
pay  the  costs.     Burgeu  v.  Hately, 

vol.  26,  p.  249 

10.  A  Defendant  is  liable,  in  equity,  to 
account  for  the  profits  made  by  the  user 
of  a  Plaintiff's  trade  mark,  though,  at 
the  time  of  the  user,  he  may  have  been 
ignorant  of  the  rights  and  of  the  exist- 
ence of  the  Plaintiff,  and  notwithstanding 
that,  to  .entitle  him  to  recover  damages 
at  law,  it  may  be  necessary  to  prove  a 
scienter,     Cartier  v.  Carlile. 

vol.  81,  p.  292 

11.  A  person  innocently  selling  goods  bear, 
iog  the  spurious  trade  mark  of  another 
person  is  not,  in  equity,  liable  to  account 
for  the  profits  made  thereby,  but  the 
owner  of  the  trade  mark  is  entitled  to 
an  injunction.    Moet  v.  Coutton, 

vol.  83,  p.  578 


12.  Wine  marked  with  a  counterfeit  of  the 
Plaintiff's  brand  had  been  imported 
into  this  country,  and  ^.  B.  had  made 
bond  fide  advances  on  the  security  of 
the  dock  warrants.  An  injunction  having 
been  granted  to  restrain  the  dock  com- 
pany parting  with  it,  the  Court,  on  the  ap- 
plication  of  A,  J9.,  ordered  the  wine  to  be 
delivered  to  him,  on  the  counterfeit  brand 
being  removed,  but  made  A»  B.  pay  the 
costs  of  the  application.  The  Court 
held  that  the  priority  of  charges  on  the 
wine  were,  first,  the  expenses  of  the  dock 
company;  secondly,  A.  ^'s  claim;  and 
thirdly,  the  Plaintiff's  costs  of  suit. 
Potuardin  v.  Peto  ;   E*  parte  Uzielli* 

vol.  33,  p.  642 

13.  Spurious  champagne,  having  a  counter- 
feit brand,  was  deposited  with  wharf- 
ingers, who,  having  notice  of  the  fraud 
and  that  an  injunction  was  about  to  be 
applied  for,  refused  to  deliver  it  over 
to  the  holder  of  the  dock  warrants. 
The  Court,  upon  bill  filed,  restrained 
an  action  for  damages  for  the  non- 
delivery, commenced  by  the  holder 
of  warrants  against  the  wharfingers. 
ffunt  T.  Maniere,  vol.  34,  p.  167 


TRANSFER. 

[See  Shares  (Transfer).] 

1.  By  a  local  and  personal  act,  transfers 
of  debentures  were  to  be  by  indorsement 
by  deed  and  in  a  given  form,  and  were 
to  be  entered  in  the  books  of  the  com- 
pany, and  "  after  such  entry,  but  not  till 
then,  the  assignee  was  to  be  entitled  to 
the  benefit."  Held,  that  this  did  not 
apply  to  a  transfer  by  act  of  law,  as  in 
the  case  of  bankruptcy.      Lane  v.  Smith. 

vol.  14,  p.  49 

2.  When  two  suits  are  instituted  for  the 
same  object  in  different  Courts,  the  par- 
ties ought  themselves  to  apply  to  the 
Lord  Chancellor  to  have  them  transferred 
to  one  Court  If  they  do  not,  the  Court 
iuelf  will  apply  to  the  Lord  Chancellor 
for  that  purpose.    Suwle  v.  Swale, 

Tol  22,  p.  401 


TRAVERSING  ORDER. 

1.  The  production  of  a  writ  of  attachment 
for  want  of  answer  with  the  sheriff's 
return,  is  sufficient  evidence  to  ground 
the  traversing  order.    Evant  v.  fViUiamg, 

vol.  4,  p.  486 

2.  An  application  by  the  Plaintiff  to  take 
a  traversing  order  off  the  file,  cannot  be 
made  ex  parte.    Simmons  ▼.  Wood. 

vol.  5,  p.  390 

3.  The  Plaintiff  filed  a  traversing  order. 
The  Defendant  afterwards  made  default 
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in  appearing  at  the  hearing.  Held,  first, 
that  the  Plaintiff  was  not  entitled  to  take, 
as  of  course,  such  decree  as  he  could 
abide  by,  but  must  go  through  his  case 
and  take  such  decree  as  to  the  Court 
might  appear  just ;  and  secondly,  that 
service  of  the  traversing  order  must  be 
proved  by  affidavit.    £iniim  v.  fVilliama. 

vol.  6,  p.  118 

4.  Traversing  note,  obtained  ex  parte  by 
the  Plaintiff,  with  notice  that  the  De- 
fendant's answer  had  been  sworn,  dis- 
charged, but  the  Defendant  ordered  to 
pay  the  costs.    Rigby  v.  Rigby. 

vol.  6,  p.  265 

5.  Order  for  substituted  service  of  a  tra- 
versing note  made,  without  proof  that 
the  Defendant  was  within  the  jurisdic- 
tion.   Hunt  V.  Niblett,       vol.  25,  p.  124 


TRUST  AND  TRUSTEE. 

[See  Breach  op  Trust,  Co-Trdstbe's 
Liability,  Indemnity,  New  Trus- 
tees, Precatory  Trust,  Release, 
Trust  (Creation),  Trust  (Devolu^ 
tion),  Trust  (Duration),  Trustee 
Act,  Trustee  (Discretion),  Trustee 
(Liability),  Trustee  (Profiting  by 
Trust),  Trustee  (Purchasing), 
Trustee  Relief  Act,  Trustees' 
Costs,  Trustees'  Discharge,  Trus- 
tees (Number  of),  Trusters'  Re- 
ceipts.] 

1.  The  Irish  Society  held  to  be  trustees 
for  public  purposes  and  not  account- 
able to  the  companies  of  London,  not- 
withstanding the  latter  were,  after  pro- 
viding for  the  public  objects,  entitled 
to  the  surplus  revenues  of  the  estate 
vested  in  the  former.  Skinnere*  Com- 
pany  v.  The  Irish  Society,     vol.  7,  p.  593 

2.  The  statute  of  the  27  Eliz.  c.  20,  autho- 
rized the  corporation  of  Plymouth  to 
construct  a  watercourse  or  conduit,  for 
bringing  a  supply  of  fresh  water  from  a 
distance  to  Flymouth  for  public  objects, 
as  for  the  supply  of  the  ships  and  town 
and  to  scour  the  haven.  Mills  were 
erected  on  the  watercourse,  and  the  cor- 
poration afterwards  conveyed  away  a 
portion  of  their  interest  in  the  leat. 
Held,  that  the  corporation  had  under- 
taken the  performance  of  a  public 
trust,  and  could  not  divest  themselves 
of  the  means  of  fully  executing  it ; 
that  the  primary  duty  of  the  corpora- 
tion was  to  provide  for  the  public  ob- 
jects contemplated  by  Uie  act ;  and  that 
the  surplus  water  only,  after  satisfying 
the  public  purposes,  could  be  applied 
to  the  use  of  the  mills.  The  Court 
also  considered  it  to  be  doubtful,  whe- 
ther the  corporation  could  alienate  the 
watercourse,  or  any  part,  for  satisfying 


their  own  debt.  Jttomey^General  v.  The 
Corporation  qf  Plymouth,  vol.  9,  p.  67 
3.  Trustees  cannot  set  up,  as  against  their 
cestuie  que  trust  the  adverse  title  of  third 
parties,    i^ewsomt  v.  Flowers, 

▼ol.  80,  p.  461 


TRUST  (CREATION). 

[See  Constructive  Trust,  Precatory 
Trust,  Voluntary  Trust.] 

1.  Settlement  of  husband's  estate  on  hia 
marriage,  in  trust  to  pay  the  rents,  &c^ 
"  unto  or  for  the  maintenance  and  sup- 
port of  the  husband,  wife,  and  children, 
or  otherwise,  if  the  trustees  should  think 
proper  to  permit  the  same  to  be  received 
by  the  husband  during  his  life,  without 
power  to  charge,  &c.,"  on  the  bankruptcy 
of  the  husband.  Held,  that  a  trust  had 
been  created  for  the  maintenance  and 
support  of  the  wife  and  children  out  of 
the  property  during  the  husband's  life. 
Page  V.  Way.  vol.  S,  p.  20 

2.  ii.  B.,  the  eest^  que  trust  of  money  in 
the  hands  of  a  trustee,  by  deed,  without 
consideration,  directed  part  of  the  divi- 
dends to  be  paid  by  him  for  the  naaiote- 
nance  of  an  infant,  a  stranger  to  A.  B.^ 
and  covenanted  to  indemnify  him,  and 
agreed  to  allow  the  same  out  of  the  divi- 
dends of  the  trust  fund.  The  trustee  ac 
cepted  the  new  trust,  and  acted  upon  the 
deed.  Held,  that  there  was  a  valid  exe- 
cuted trust  created,  which  A.  Bm  could 
not  revoke.    Rycrrft  v.  Chritty. 

vol.  8,  p.  238 
8.  A  testatrix  gave  her  personal  estate  to 
B.  for  the  benefit  of  B.'s  daughters.  B. 
invested  the  produce,  together  with 
1 ,000/.  of  his  own  moneys,  in  the  funds 
in  his  own  name,  and  afterwards  treated 
and  admitted  the  aggregate  fund  as  held 
in  trust  for  his  daughters.  On  the  death 
of  B.  the  fund  was  found  mixed  with  like 
funds  of  his  own.  Held,  that  under  the 
circumstances  there  was  sufficient  to  con- 
stitute a  trust  of  the  1,300/.  in  favour  of 
the  daughters.    Thorpe  v.  Owen, 

vol.  5,  p.  224 
4.  Trustees,  with  the  consent  of  A,  B,,  the 
tenant  for  life,  had  a  power  to  sell  the 
trust  estate,  and  invest  the  produce  in 
other  real  estate.  In  1810  A.  B.,  with 
the  concurrence  of  the  trustees,  sold  the 
estatd  for  8,440/.  and  received  the  pur- 
chase-money. About  the  same  time  (but 
whether  with  the  concurrence  of  the  trus- 
tees was  not  proved),  A.  B.  purchased 
another  estate  for  17,400/.  Of  the  8,440/., 
8,124/.  was  paid  by  A,  B.  in  part  pay- 
ment for  the  second  estate;  the  remainder 
was  paid  partly  out  of  ^.  B*%  moneys,  and 
partly  by  money  raised  by  a  mortgage  of 
the  estate.    The  estate  was  convey^  to 
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J,  B.  in  fee.  No  acknowledgment  or 
deciaration  of  trust  was  ever  made  by 
A,  B^  and  he  retained  possession  of  the 
estate  till  thirty  years  after,  when  he  be- 
came bankrupt.  The  Court,  against  J, 
JBJb  assignees,  presumed,  under  these 
circumstances,  that  the  purchase  bad 
been  made  under  the  power  for  the  bene- 
fit of  the  trust,  and  held  that  there  had 
been  no  such  adverse  possession,  and  no 
such  acquiescence  on  the  part  of  the  trus- 
tees, as  to  preclude  the  Court  making  a 
declaration  that  they  had  a  lien  on  the 
estate  to  the  extent  of  the  trust  moneys 
invested  in  its  purchase.  Price  v.  Blake^ 
more.  vol.  6,  p.  607 

5.  A  testator  by  his  will  founded  a  charity, 
towards  which  he  directed  certain  and 
definite  sums  to  be  applied,  and  he  de- 
vised estates  to  a  company  for  that  pur- 
pose. The  will  contained  no  express 
beneficial  gift  to  the  company.  Held, 
however,  under  the  circumstances,  that 
the  company  was  entitled  to  the  increased 
rents  of  the  property  after  making  the 
fixed  payments.  The  Attorney-General  v. 
The  Grocers*  Company.  vol.  6,  p.  526 

6.  A»  B.  invested  a  sum  of  money,  which 
was  subject  to  the  trusts  of  his  marriage 
settlement,  in  the  purchase  of  a  real  es- 
tate, and  be  added  a  sum  of  500/.  of  his 
own.  Held,  under  the  circumstances, 
that  he  had  devoted  this  sum  to  the  trusts 
of  the  settlement  for  the  benefit  of  the 
parties  entitled  thereunder.  Outeley  v. 
Anetruther.  vol.  10,  p.  461 

7>  A.  B.,  after  depositing  in  his  own  name 
in  a  savings  bank  to  the  full  extent  al- 
lowed, made  further  deposits  to  another 
account  in  the  name  of  himself  and  sis- 
ter, but  nominally  as  trustee  for  her.  By 
the  terms  of  the  act  of  parliament  he  re- 
tained a  control  over  the  fund.  Held, 
that  the  sister  was  not  entitled,  the  Court 
thinking  that  the  object  was  to  evade  the 
act,  and  not  to  create  a  trust  in  favour  of 
the  sister.    Field  v.  Lonedale. 

vol.  13,  p.  78 

8.  Trusts  may  be  constituted  not  merely 
by  direct  declaration  of  trust,  but  also  by 
the  constructive  operation  of  the  conse- 
quences flowing  from  the  acts  of  parties. 
Thus  equity  will  enforce  the  execution  of 
a  trust,  not  only  against  the  trustees 
themselves,  but  against  all  persons  who 
obtain  possession  of  the  property  affected 
by  the  trust,  provided  they  bad  notice  of 
it     Pooley  V.  Budd.  vol.  14,  p.  84 

9.  A.,  who  sold  500  tons  of  iron  stacked, 
on  his  wharf  to  J9.,  in  consideration  of  a 
bill  accepted  by  a  third  party,  gave  an 
acknowledgment  engaging  to  deliver  it 
to  the  bearer,  he  (A.)  *'  having  been  paid 
for  the  same."  B.  mortgaged  the  iron, 
and  the  bill  having  been  dishonoured,  A. 
refused  to  deliver  the  iron.  The  mort- 
gagee proceeded  in  equity  to  make  A,  re- 


sponsible for  the  iron.  Held,  that  A.  had 
no  ownership  or  property  in  the  iron  so 
stacked,  and  was  a  trustee,  and  therefore 
a  demurrer  for  want  of  equity  was  over- 
ruled.    Pooley  V.  Budd.        vol.  14,  p.  84 

10.  A  testator  gave  his  leasehold  to  trustees 
for  legatees  in  succession  and  upon  trust, 
if  the  trustees  *'  should  think  it  proper  or 
advantageous,  as  to  those  which  were  cus- 
tomarily or  might  be  renewed,"  to  endea- 
vour to  renew.  And  in  order  thereto, 
should,  ''if  they  in  their  discretion  should 
think  fit  or  expedient,  but  not  necessa- 
rily or  peremptorily,"  insure  the  lives  of 
the  ceetuis  que  vie  and  apply  the  insur- 
ance money  in  renewing,  and  out  of  the 
rents  and  profits  raise  sufficient  money  to 
renew  so  often  as  a  renewal  should  be  ad- 
visable, and  he  gave  a  power  to  mortgage 
for  the  same  purpose.  Held,  first,  that 
this  was  an  imperative  trust,  and  that  the 
trustees  were  bound  to  renew,  if  they 
could  do  so  on  reasonable  terms;  se- 
condly, that  if  the  trustees  refused,  the 
Court  would  exercise  it ;  -  and  thirdly, 
that  they  were  bound  to  raise  the  neces- 
sary funds,  in  such  a  mode  as  would  be 
most  beneficial  to  all  parties  interesled. 
Mortimer  v.  fVatU.  vol.  14,  p.  616 

11.  A  testatrix  bequeathed  ftmds  standing 
in  the  name  of  A.  (her  trustee)  to  B.,  C. 
and  D.  (her  executors)  upon  certain 
trusts,  and  she  directed  A,,  within  six 
months  after  her  death,  to  execute  a 
deed,  declaring  that  he,  his  executors, 
&C.,  would  **  thenceforth"  stand  and  be 
possessed  of  the  funds  upon  the  trusts 
declared  by  her  will.  Held,  that  A.  was 
a  CO- trustee  of  the  ftinds  under  the  will, 
and  could  not  safely  transfer  them  to  B., 
C.  and  D.  without  the  sanction  of  the 
Court.   Iredell  v.  hedell.   vol.  18,  p.  202 

12.  Upon  assenting  to  a  specific  bequest 
given  to  them  in  trust,  executors  forth- 
with become  trustees.    Dit  v.  Burford. 

vol.  19,  p.  409 
18.  On  the  marriage  of  a  lady,  her  brother 
and  heir  presumptive  became  a  trustee 
of  her  real  estate.  He  afterwards  pur- 
ported to  convey  it  to  new  trustees,  and 
he  also  executed  a  deed  reciting  that  she 
was  of  age  on  her  marriage.  On  her 
death,  it  turned  out  that,  under  a  common 
mistake,  she  was  an  infant  at  her  mar- 
riage, and  that  her  settlement  was  inope- 
rative as  to  her  real  estate,  which  de- 
scended on  the  brother  as  her  heir.  Held, 
that  the  brother  was  not  bound,  by  his 
acts,  to  give  effect  to  tlie  settlement. 
Campbell  v.  Ingilby.  vol.  21,  p.  567 

14.  A.  purchased  shares  in  a  joint-stock 
bank,  and  bad  them  transferred  into  the 
joint  names  of  herself  and  B.  By  the 
rules  of  the  hank,  there  was  to  be  no 
benefit  of  survivorship  between  share- 
holders. B.  survived  A.,  and  there  being 
clear  evidence  that  A.  intended  B,  to  take 
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beneficially  and  not  as  trustee,  the  Court 
held  that  the  legal  title  was  complete  in 
B.f  and  that  she  was  entitled  to  the  shares 
by  survivorship.     Garriek  ▼.  Taylor, 

vol.  29,  p.  79 
]5.  Trustee  de  facto,  held  liable  to  account 
as  a  trustee  dejure,    Hennettey  v.  Bray. 

vol.  33,  p.  96 


TRUST  (DEVOLUTION). 

1.  Devise  by  testator  *'  of  all  the  lands  and 
hereditaments  vested  in  him  as  trustee 
or  mortgagee  in  fee/'  held  to  pass  trust 
estates  vested  in  the  testator,  but  not  in 
fee.  Greenwood  v.  Wakeford,  vol.  1,  p.  576 

2.  A  testator  devised  real  and  pcrsonid  es- 
tate, on  certain  trusts,  which,  as  the 
Court  considered,  the  testator  intended 
to  be  performed  by  his  trustees  named, 
and  the  survivors  and  survivor,  and  by 
the  heirs  and  assigns,  or  by  the  execu- 
tors or  administrators,  of  the  survivor. 
The  will  contained  no  power  to  appoint 
new  trustees.  The  surviving  trustee  de- 
vised  and  bequeathed  the  trust  estates 
and  powers  to  A.^  B.  and  C,  upon  the 
trusts  of  the  first  will.  Held,  that  this 
devise  and  the  appointment  of  if.,  B,  and 
C.  as  trustees,  were  valid.  Titley  v.  WoU 
atenholme,  vol.  7,  p.  426 

8.  Where  a  trust  estate  is  limited  to  several 
trustees,  and  the  survivors  and  survivor 
of  them,  and  the  heirs  of  the  survivor  of 
them,  the  surviving  trustee  does  not  com- 
mit a  breach  of  trust  by  not  permitting 
the  trust  estate  to  descend,  or  by  devising 
it  to  proper  persons,  on  the  trusts  to 
which  it  was  subject  in  the  hands  of  the 
surviving  trustee.     Semble»    [bid, 

4.  The  1  miL  4,  c.  47,  s.  12,  does  not 
apply  to  a  case  where  an  estate  is  devised 
to  a  trustee  during  the  life  of  a  cestui  que 
trust,  with  remainders  over ;  and  by  the 
disclaimer  of  the  trustee,  the  legal  estate 
descends  on  the  heir.    Heming  v.  Archer, 

vol.  7,  p.  515 

5.  Demurrer  to  a  bill  filed  by  the  repre- 
sentatives of  a  trustee  Defendant,  who 
had  died  after  decree,  and  whose  interest 
had  survived  to  a  Co- Defendant,  allowed 
with  costs.    Buchanan  ▼.  Malint. 

vol.  11,  p.  52 

6.  Where  one  of  several  trustees  dies  pend- 
ing a  suit  which  does  not  seek  to  charge 
them  personally  in  that  character,  his  re- 
presentatives are  not  necessary  parties ; 
for  the  trusteeship  survives.  The  London 
Geulight  Company  v.  Spottiswoode. 

vol.  14,  p.  264 

7.  A  testator  gave  a  power  of  sale  to  two 
trustees  and  the  survivor,  "  his  heirs,  ex- 
ecutors and  administrators."  Held,  that 
a  title  dependent  on  a  sale  by  the  de- 
visee in  trust  of  the  survivor,  was  too 
doubtful  to  force  on  a  purchaser;  and 
held,  secondly,  that  the  defect  was  cured, 


by  the  release  of  all  the  eeetuie  que  trust 
to  the  representatives  of  the  surviving 
trustee.    Macdonaid  v.  Walker. 

voL  14,  p.  656 

8.  Wliere  a  naked  power  is  given  to  several, 
it  cannot  be  exercised  by  the  survivors  ; 
but  if  a  power  be  annexed  to  an  office, 
any  persons  filling  the  office  may  execute 
it.  Power  "  to  my  executors  hereinafter 
mentioned,  with  the  approbation  of  my 
trustees  for  the  time  being,"  to  sell  real 
estate,  held  by  the  Master  of  the  Rolls, 
upon  the  context,  not  to  authorize  a  sale 
by  the  survivor  of  the  executors,  but  the 
Lords  Justices  dissented  from  this  deci- 
sion. Braeeey  v.  Chalmers,  vol.  16,  p.  231 

9.  A  trustee  devised  *'  all  his  real  estates, 
whatsoever  and  wheresoever,"  charged 
with  a  legacy.  Held,  that  the  trust  es- 
tates did  not  pass.  Hope  v.  Liddell.  (No. 
1.)  vol.  21,  p.  183 

10.  A  testator  devised  a  freehold  house  to 
trustees  on  certain  trusts,  and  said,  in 
effect,  '*  [  hereby  declare  and  direct*' 
that,  during  the  minority  of  the  cestuie 
que  trust,  the  estate  "  shall  and  tnay"  be 
devised  by  the  trustees  (naming  them) 
and  the  survivor  and  his  executors  and 
administrators  at  rack-rent  for  twenty- 
one  years.  The  trustees  disclaimed,  and 
a  proper  lease  was  granted  by  the  heir- 
at-law,  on  whom  the  estate  had  descended. 
The  Master  of  the  Rolls  held,  that  the 
lease  was  valid,  but  the  Lord  Chancellor 
held  the  contrary.    Robson  v.  Flight, 

vol.34,  p.  110 


TRUST  (DURATION  OF). 

[See  Estate  in  Fee,  Life  Estate, 
Trustees'  Estate.] 

1.  Where  parties  call  on  trustees  to  part 
with  their  estate  on  the  ground  that  their 
trusts  have  terminated,  they  are  bound 
clearly  and  satisfactorily  to  shew  the  fact 
to  the  trustees.    Hotford  v.  Phipps. 

vol.  3,  p.  4Si 

2.  Bequest  of  Consols  to  ^.  B.,  a  feme  covert^ 
to  be  transferred  to  her  in  her  own  name, 
and  the  interest  to  be  for  her  separate  use, 
the  principal  to  remain  in  trust  of  the 
executors  till  the  youngest  of  her  children 
attained  twenty -one,  when  the  principal 
was  to  be  her  own  ;  or  in  case  of  her  de- 
mise it  was  to  devolve  to  her  husband. 
The  trustees,  on  the  death  of  the  testatrix, 
transferred  the  fund  to  A.  B,,  and  she  and 
her  husband  afterwards  sold  it  out,  and 
they  both  signed  the  transfer.  Held,  that 
a  breach  of  trust  had  been  committed, 
though  A,  B,  had  made  a  valid  disposi- 
tion to  the  transferee.    Crosby  v.  Church, 

vol.  3,  p.  486 

3.  Devise  to  trustees  and  their  heirs — Held 
to  confer  an  estate  co-extensive  only  with 
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the  tniits  they  had  to  perform.  H^ard  v. 
Bmrbury.  vol.  18,  190 

4s.  Devise  of  freeholds  to  trustees  "  and  their 
heirs,*'  upon  trust  to  receive  the  rents  and 
pay  them  to  B.  fV.  {/emg  covert)  for  her 
separate  use ;  and  after  her  death,  upon 
trust  to  sell  and  divide  amongst  her  chil- 
dren,  and,  in  default,  to  apply  the  rents 
towards  the  education  of  /.  fT.,  until  he 
attain  twenty-one;  and  (continued  the 
testator)  **  when  /.  W.  shall  so  have  at- 
attained  that  age,"  I  devise  to  him  and 
his  heirs  all  my  real  and  personal  estate. 
Held,  on  the  death  of  £.  IT.  without 
issue,  that  /.  W,  took  the  legal  estate  in 
fee.    Ilnd. 

6.  Estate,  limited  by  deed,  to  trustees  and 
their  heirs,  to  preserve,  &c.,  construed  an 
estate  pur  autre  vie,  to  effect  the  general 
intention  of  the  deed.  Beaumont  v.  The 
Marquis  qf  SaUebury,  vol.  19,  p.  198 

6.  An  estate  was  limited  to  trustees  "  and 
their  heirs,**  to  preserve  contingent  re- 
mainders, and  it  was  subsequently,  and 
after  another  life  estate,  limited  to  the 
same  trustees  for  500  years  to  raise  por- 
tions. It  was  held,  having  regard  to  the 
clear  intention,  that  the  estate  to  the 
trustees  "and  their  heirs"  must  be  con- 
trolled, and  that  they  took  an  estate  jntr 
autre  vie,  so  as  to  give  effect  to  the  term 
of  500  years.    Ibid, 

7.  Devise  to  trustees  and  their  heirs  to  pre- 
serve contingent  remainders.     Held,  to 
pass  an  estate  during  the  life  of  the  te 
nant  for  life  only,  and  not  in  fee.     Had- 
delsey  v.  Adams.  vol.  22,  p.  266 

8.  Duration  of  power  to  sell  or  mortgage. 
Wolley  V.  Jenkins.  vol.  28,  p.  5^ 

(  Taite  v  Swinstead.        vol.  26,  p.  525) 

9.  A  testator  devised  real  estate  to  trus- 
tees and  their  heirs  in  trust,  during  the 
life  of  his  brother  and  until  payment  of 
his  debts  and  legacies,  to  apply  the  rents 
in  payment  of  such  debts  and  legacies, 
and  then  to  pay  them  to  his  brother  for 
life,  and,  after  the  decease  of  his  brother 
and  such  payment,  he  devised  the  estate  to 
the  heirs  of  the  body  of  his  brother,  and 
in  default  to  his  own  right  heirs.  The 
Court  held,  first,  that  the  trustees  took 
the  legal  fee,  determinable  upon  the  death 
of  the  brother  and  payment  of  the  debts 
and  legacies;  secondly,  that  the  brother 
took  an  equitable  estate  for  life,  with  a 
legal  remainder  to  the  heirs  of  his  body ; 
and  the  trustees  having  conveyed  to  the 
brother  the  legal  estate  for  his  life,  and 
he  having  suffered  a  recovery,  the  Court 
held,  thinlly,  that  the  heirs  of  the  body 
were  not  barredi  because  the  legal  estate 
to  the  brother  for  life  and  the  legal  re- 
mainder to  the  heirs  of  his  body  had  be- 
come vested  by  different  instruments, 
and  also  because  it  was  the  duty  of  the 
trustees  to  preserve  the  contingent  es- 
tates, and  that  it  was  therefore  a  breach 


of  trust  in  them  to  convey  the  legal  es- 
tate to  the  brother.  But  held,  on  appeal, 
that  the  title  under  the  recovery  was  too 
doubtful  to  force  on  a  purchaser.  Co///er 
V.  M*Bean.  vol  84,  p.  426 


TRUSTEE  ACT. 
[iSee  Trustees  (Number  of).] 

1.  A  testatrix  directed  funds  to  be  trans- 
ferred in  the  bank  books  into  the  names 
of  A.  B.  and  wife,  and  their  children  who 
were  infants,  for  the  benefit  of  A.  B.  and 
wife  for  life,  with  remainder  to  their  chil- 
dren; this  was  done,  and  a  suit  being 
instituted  for  the  performance  of  the 
trusts :  Held,  that  the  Court  had  no  ju- 
risdiction under  the  1  ffill.  4,  c.  60,  to 
order  the  infants  to  transfer  the  fund  into 
court.    fVatts  v.  Serivens.     vol.  1,  p.  228 

2.  One  of  two  executors  appearing,  from 
proceedings  in  the  cause,  to  be  a  trustee 
within  the  meaning  of  the  1  fFill.  4,  c. 
60,  of  a  fund  standing  in  the  testator's 
name,  and  it  being  proved  by  affidavit 
that  he  was  living  out  of  the  jurisdiction, 
the  Court,  without  a  reference  to  the 
Master,  made  an  order  under  this  act  for 
the  transfer  of  the  fund  by  his  co-execu- 
tor.   Parker  v.  Bumey.  vol.  1,  p.  492 

8.  An  estate  was  devised  to  A.,  subject  to 
a  charge  of  5,000/.  payable  to  the  execu- 
tors. In  a  suit  to  which  A,  was  a  party 
the  estate  was  sold,  and  all  proper  parties 
were  ordered  to  join  in  the  conveyance. 
A.  refusing  to  execute  the  deed,  was  de- 
clared a  trustee  for  the  purchaser,  under 
the  1  IVill,  4,  e.  60,  and  another  person 
was  directed  to  convey  in  his  stead. 
Robinson  v.  fVood.  vol.  5,  p.  246 

4.  The  petition  for  the  above  purpose  was 
presented  by  a  Defendant  in  his  charac- 
ter of  purchaser,  the  Court  refused  to 
give  costs.     Ibid. 

5.  The  executor  of  a  surviving  trustee  de- 
clined stating  whether  he  would  or  not 
prove  the  wiU,  and  neglected  for  thirty- 
one  days  after  notice  to  transfer  trust 
stock  standing  in  the  name  of  his  testa- 
tor. Held,  that  he  was  a  trustee  within 
the  1  fVill.  4,  c.  60,  and  a  transfer  was 
ordered  to  new  trustees.  Coekell  v.  Pugh. 

vol.  6,  p.  293 

6.  Tlie  Court,  if  perfectly  satisfied,  will 
make  an  order  to  transfer  under  the 
Trustee  Act  without  a  reference.    Ibid. 

7.  Devise  in  1677  to  the  use  of  the  poor  of 
the  parish  of  Am  The  Master  was  unable 
to  ascertain  in  whom  the  estate  was 
vested.  Held,  that  the  case  was  not 
within  the  trustee  acts.  The  Attorney^ 
General  v.  Randies.  vol.  8,  p.  185 

8.  So  also  where  charity  money  had,  in 
1743,  been  laid  out  by  a  parish  in  the 
purchase  of  an  estate  lor  the  poor  of  the 
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parish,  and  it  could  not  be  ascertained  in 
whom  it  was  vested.  The  Attorney'  General 
▼.  Randlee.  vol.  8,  p.  185 

9.  A  conveyance  by  an  infant,  under  the 
11th  secL  1  Will.  4,  c  47,  passed  only 
such  interest  as  the  infant,  if  of  full  age, 
might  pass.    Heming  v.  Archer, 

vol*  8  D«  294 

10.  (1  Will.  4,  c.  60.)  Under  the  1  *WiU.  4, 
c  60,  the  Master  has  no  power  to  appoint 
a  person  to  convey.  It  is  for  the  Master 
to  "approve,"  and  for  the  Court  to  "  ap- 
point." Fowler  v.  Ward.      vol.  8,  p.  488 

11.  (1  Will.^,  c.  60.)  An  inftiot  devisee 
had  been  ordered  to  convey  real  estate 
sold  for  payment  of  the  testator's  debts. 
He  made  default,  and  was  not  amenable 
to  process.  The  Court,  under  1  Will,  4, 
c.  60,  s.  8,  directed  a  person  to  convey  in 
his  place.  Thomae  v.  Gwynne;  TTtomas  v. 
TTwna*.  vol.  9,  p.  275 

12.  A  copyhold  was  vested  in  a  married 
woman.  It  was  sold  under  a  decree, 
which  ordered  all  proper  parties  to  join. 
She  stated  in  wnting  that  she  never 
would  surrender.  Held,  that  the  case 
came  within  the  Trustee  Act,  and  a  vest- 
ing order  was  made.  Rowley  v.  Adanu. 

vol.  14,  p.  130 

13.  Whether,  where  a  purchaser  has  paid 
his  purchase-money  into  Court,  the  pe- 
tition under  the  Trustee  Act  should  be 
presented  by  the  Plaintiff  or  the  pur- 
chaser, quare.  But  held,  that  the  objec- 
tion might  be  removed  by  making  them 
co-petitioners.     Ibid. 

14.  The  tender  of  a  notice  requiring  a  trus- 
tee to  surrender  a  copyhold  is  not  suffi- 
cient, within  the  17th  section  of  the 
Trustee  Act  \  but  the  tender  of  a  deed 
appointing  an  attorney  to  surrender  may 
possibly  be  sufficient.    Ibid. 

15.  Where  an  estate  is  sold  in  lots  under  a 
decree,  one  petition  under  the  Trustee 
Act,  as  to  the  several  lots,  is  not  multifa- 
rious.   Ibid, 

16.  13  &  14  Viet.  c.  60.  After  a  decree  for 
the  sale  of  an  intestate's  copyhold  estate 
in  lots,  but  before  the  sale,  the  infant 
heir  of  the  intestate  was  admitted.  Held, 
that  a  petition  for  a  vesting  order  was 
properly  presented  by  the  purchaser, 
whose  money  was  in  Court,  and  that  the 
costs  of  the  order  were  to  be  borne  by  the 
vendors,  and  to  be  paid  out  of  the  pur- 
chase-money of  the  particular  lot,  and 
not  out  of  the  fund  in  Court  generally. 
AyU$  V.  Cox,  Ex  parte  John  Attwood. 

vol.  17,  p.  584 

17.  It  is  not  necessary  for  the  lord  of  the 
manor  to  appear  in  Court  to  consent  to  a 
Testing  order  under  the  Trustee  Act  (13 
&  14  Vict,  c.  60,  s.  28).     Ibid, 

18.  On  a  petition  to  appoint  new  trustees, 
under  the  Trustee  Act,  all  the  ceetuie  ^ue 
trust  and  the  old  trustees  were  required 
to  appear.    Re  Sloper.         toI.  18,  p.596 


19.  The  Court  has  no  jurisdiction  to  award 
costs  adversely,  against  third  parties  cited 
to  appear  as  Respondents,  upon  a  peti- 
tion to  appoint  new  trustees  under  the 
Trustee  Act,  1850.    In  re  Primrote. 

vol.  23,  p.  599 

20.  The  Court  directed  the  circumstances 
bringing  a  case  within  the  Trustee  Act  to 
be  inserted  in  an  order  vesting. the  right 
to  transfer  stock.    Re  Elli^e  Settlement. 

vol.  24,  p.  426 

21.  The  22nd  section  of  '*  The  Trustee  Act, 
1850,"  applies  to  future  as  well  as  past 
dividends.    Re  Peyton*e  Settlement. 

▼ol.  25,  p.  317 

22.  Bank  stock  was  standing  in  the  names 
of  four  trustees,  one  of  whom  was  abroad 
and  unaccessible.  There  being  some  in- 
convenience in  removing  him,  the  Court, 
under  the  Trustee  Act,  vested  the  right 
to  receive  the  past  and  future  dividends 
in  the  three  other  trustees  during  their 
joint  lives.    Ibid. 

23.  The  sole  trustee  of  money  for  A.  and  B. 
invested  it  in  stock,  in  the  joint  namesof 
himself  and  B.  (an  infant).  After  the 
deaths  of  the  trustee  and  A,,  the  infiint 
was  held  to  be  a  trustee  within  the  Trus- 
tee Acts,  and  a  vesting  order  was  made. 
Sanders  v.  Homer,  Tol.  25,  p.  467 

24.  When  an  order  is  made  under  the 
Trustee  Act,  to  be  acted  on  by  the  Bank 
of  England,  the  order  should  shew  that 
the  case  comes  within  the  act  In  re 
Mainwaring.  vol.  26,  p.  172 

25.  Upon  a  petition  to  appoint  new  trus- 
tees of  a  separation  deed,  on  the  death 
of  the  sole  trustee,  it  waa  objected,  that 
the  deed  was  void,  in  consequence  of  the 
father's  thereby  abandoning  bis  right  to 
the  custody  of  his  children.  The  Court 
declined  on  this  occasion  deciding  as  to 
its  validity,  but  appointed  new  trustees 
to  protect  the  property.    Re  Matthews. 

vol.  26,  p.  463 

26.  By  a  foreclosure  decree  on  an  equitable 
mortgage,  the  mortgagor  was  declared  a 
trustee,  and  an  order  was  made  vesting 
the  estate  in  the  mortgagee.  Lechmere 
v.  Clamp.  voL  30,  p.  218 

27.  By  an  order  made  under  the  Trustee 
Act  real  estate  was  inadvertently  vested 
in  an  alien.  The  Court  declined  varying 
the  order,  by  inserting  the  name  of  a  na- 
tural-bom subject,  without  the  consent 
of  the  Crown  i  but  the  order  was  made 
upon  a  re-hearing.    Re  Giraud. 

vol.  32,  p.  385 

TRUSTEE  (COMPENSATION  TO). 
[See  Trustee  (frofiting  bt  Trust).] 

TRUSTEE  (DISCRETION). 

1.  A  testator  directed  his  trustees  to  invest 
his  personal  estate  in  lands  in  England 
or  S^land,  the  limitations  of  which  were 
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to  be  different.  Held,  that  this  was  a 
discretion  of  such  a  nature,  that  this 
Court  could  not  execute  it.  Fwdyce  v. 
Bridget.  vol.  10,  p.  90 

2.  By  marriage  articlea,  a  wife  was  autho- 
rized to  divert  the  trust  funds  for  the 
benefit  of  herself  or  children,  provided 
the  diversion  be  acceded  to  by  the  trus- 
tees. Held,  that  the  trustees  had  a  dis- 
cretion to  consent  or  not,  that  it  must  be 
bond  fide  exercised,  and  to  justify  their 
assent,  the  purpose  for  which  the  money 
was  to  be  applied  must,  in  their  judg- 
ment, appear  to  be  really  for  the  benefit 
of  the  wife  or  children.     Byam  v.  Byam, 

vol.  19,  p.  58 

8.  The  discretion  of  directors  to  forfeit 
shares  for  nonpayment  of  calls  is  a  trust 
to  be  exercised  tor  the  benefit  of  all  the 
shareholders.  Harria  v.  Th9  North  7)e- 
von  Railway  Company.         voL  20,  p.  384 

4.  A  testator  empowered  his  widow,  if  his 
children  should  conduct  themselves  to 
her  satisfaction  up  to  the  age  of  twenty- 
five,  and  marry  with  her  approbation, 
but  not  otherwise,  to  give  them  1,000^ 
each  for  the  purpose  of  setting  out  in 
the  world.  Held,  that  she  had  a  discre- 
tionary power  which  she  might  exercise 
after  a  child  attained  twenty-five,  though 
unmarried.    Davidson  v.  SHook, 

vol.  22,  p.  206 

5.  A  testator,  whose  wife  was  of  unsound 
mind,  gave  his  estate  to  trustees,  in 
trust,  **  to  apply  from  time  to  time,  at 
their  uncontrolled  discretion,  such  annual 
sum,"  for  the  maintenance,  &c.  of  his 
wife,  as,  together  with  her  own  income, 
''shall  not  exceed  500{.  per  annum." 
Held,  that  the  discretion  referred  to  the 
application  and  not  to  the  amount,  and 
that  the  widow,  who  had  recovered,  was 
entitled  to  have  her  income  made  up  to 
500/.  a  year  out  of  the  testator's  estate. 
Bullock  V.  Bullock.  vol.  34,  p.  85 


TRUSTEE  (LIABILITY). 
[See  Co-Trustees'  Liability.] 

1.  Three  executors  and  trustees  (A.,  B. 
and  C.)  were  authorized  to  carry  on  the 
testator's  farm.  J.  (with  the  concurrence 
of  B.  and  C.)  managed  the  whole  affairs 
relating  thereto.  Held,  that  in  taking  the 
accounts  between  B.  and  C,  A»  was  to  be 
considered  dieir  agent.   Toplis  v.  Hurrell. 

vol.  19,  p.  428 

2.  Trustees  who  paid  over  the  trust  fund  to 
wrong  persons,  trusting  to  a  marriage 
certificate  which  turned  out  to  be  a  for- 
gery, made  responsible  for  so  much  of 
the  trust  fund  as  could  not  be  recovered 
from  those  who  had  wrongfully  received 
it  The  father  of  the  recipients,  who 
had  sent  the  forged  certificate  of  his 
marriage  to  the  trustees,  was  also  made 


responsible  for  the  money.      Bave*  v. 
Hickton.  vol.  30,  p.  136 


TRUSTEE  PROFITING  BY  TRUST. 

1.  Executors  held,  under  the  circumstances, 
justified  in  appointing  an  agent  to  get  in 
the  testator's  debts,  and  in  allowing  him 
a  salary  for  his  trouble.  Hopkinwn  v. 
Roe.  vol.  1,  p.  183 

2.  A  testator  devised  and  bequeathed  his 
freehold  and  leasehold  estate  to  trustees 
for  sale,  and  he  "declared  that  his  trus- 
tees respectively  should  be  entitled  to 
have  and  receive,  out  of  the  trust  mo- 
neys, all  costs,  charges  and  expenses, 
fees  to  counsel  and  for  advice,  and  for 
professional  assistance,  and  loss  of  time, 
paid,  incurred,  sustained  or  occasioned 
m  or  about  the  execution  of  the  said 
trusts  or  in  anywise  relating  thereto." 
One  of  the  trustees  was  a  land-surveyor, 
and  he  superintended  the  management 
and  sale  of  the  esutes.  Held,  that  he 
was  entitled  to  a  compensation  for  loss 
of  time.    WillUv.  Kibble,     vol.1,  p.  559 

3.  Business  relating  to  a  trust  estate  was 
transacted  by  two  solicitors  in  partner- 
ship, one  of  whom  was  a  trustee  of  the 
estate.  Held,  in  passing  his  accounts, 
that  costs  out  of  pocket  could  alone  be 
allowed.    CollinB  v.  Carey,    vol.  2,  p.  128 

4.  A  testator,  a  victualler,  directed  his 
trade  to  be  carried  on  by  his  executors,  a 
brewer,  and  spirit  merchant,  who  had 
been  in  the  habit  of  serving  him  in  his 
lifetime,  and  supplies  were  furnished  for 
that  purpose  by  tnem.  The  Court  would 
not  aeclare  that  the  executors  were  en- 
titled to  receive  the  cost  price  only  for 
these  supplies ;  but  directed  an  inquiry 
whether  the  supplies  were  proper,  and 
furnished  at  the  ordinary  market  price. 
Smiih  V.  Langford.  vol.  2,  p.  362 

5.  An  act  of  parliament  empowered  a 
rector,  with  the  consent  of  the  bishop 
who  was  patron  of  the  living,  to  raise 
money  by  annuity  for  building  a  new 
rectory  house,  the  plan  and  the  accounts 
of  which  were  to  be  approved  of  by  the 
bishop.  The  bishop  advanced  the  neces- 
sary money,  and  ootained  a  grant  of  an 
annuity,  charged  on  the  living.  Held, 
though  there  was  no  unfairness,  that  the 
transaction,  on  principle,  could  not  stand. 
Greenlaw  v.  JTir^.  vol.  3,  p.  49 

6.  A  solicitor  who  is  a  trustee,  is  not  en« 
titled  to  charge  for  his  professional  ser- 
vices, which  must  be  assumed  to  have 
been  rendered  in  his  character  of  trus- 
tee ;  but,  under  a  contract  properly  en- 
tered into,  he  may  be  entitled  to  his  pro- 
fessional charges.    In  re  Sherwood. 

vol.  3,  p.  338 

7.  A  surviving  partner  being  the  executor 
of  his  deceased  partner,  is  not  entitled 
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to  an  allowance  for  carrying  on  the  busi- 
ness after  his  partner's  decease,  for  the 
benefit  of  the  estate ;  nor  is  an  executor 
and  legatee  of  such  surviving  partner. 
Stocken  v,  Dawton,  vol.  6,  p.  371 

8.  A  trustee  acting  as  solicitor  in  the  trust 
matters,  is  merely  entitled  to  costs  out 
of  pocket ;  the  rule  is  not  inflexible,  and 
compensation  may,  in  special  cases,  be 
made  him  under  the  authority  of  the 
Court  by  a  fixed  allowance,  but  not  by 
allowing  him  to  make  the  usual  profes* 
sional  charges.    BainMgge  v.  Blair. 

vol.  8,  p.  588 

9.  A  testator  gave  power  to  his  trustees,  to 
become  lessees  of  the  trust  property. 
One  of  them  availed  himself  of  it,  and 
the  other  trustee  did  not  actively  inter- 
fere in  the  management  of  the  trust 
The  trustee-lessee  was  removed  by  the 
Master  of  the  Rolls,  at  the  instance  of 
the  eettuii  que  trust  on  the  ground  of 
the  inconsistency  of  his  duties  of  lessee 
and  trustee,  and  upon  appeal  on  that  and 
other  grounds.     Pastingham  v.  Sherbom, 

vol.  9,  p.  424 

10.  Trustees  can  only  be  allowed  costs  out 
of  pocket  for  professional  business  trans- 
acted by  a  firm,  one  of  whom  is  a  trus- 
tee, though  the  business  be  done  by  one 
of  the  partners  who  is  not  a  trustee. 
Christophert  v.  White.  vol.  10,  p.  523 

11.  An  executor  and  trustee  who  acted  as 
auctioneer  in  the  sale  of  the  trust  pro- 
perty held  not  entitled  to  charge  com- 
mission. Kirkmanv.  Booth,  vol.  11,  p.  273 

12.  A  general  meeting  of  a  railway  com- 
pany placed  12,0501.  shares  in  a  pro- 
jected extension  line  at  the  disposal  of 
the  directors.  Held,  that  the  disposal 
was  merely  as  trustees  for  the  company, 
and  not  for  their  own  benefit;  and  Hud- 
eorit  who  was  the  chairman  (and  exer- 
cised uncontrolled  authority  in  the  con- 
duct of  the  concerns  of  the  company), 
having  sold  a  considerable  part  of  such 
shares  at  a  premium,  was  held  liable  to 
account  to  the  company  for  their  produce, 
with  interest  at  5/.  per  cent.  Held,  also, 
that  he  could  not  retain  the  profits, 
either  as  a  large  landowner  on  the  line, 
or  as  a  remuneration  for  his  great  ser- 
vices, or  on  the  ground  of  the  acqui- 
escence of  the  shareholders,  to  be  in- 
ferred from  a  presumed  knowledge  of  the 
share*  book.  York  and  North  Midland 
Railway  Company  v.  Hudeon. 

vol.  16,  p.  485 
18.  The  chairman  of  a  railway  company 
allotted  a  number  of  the  unappropriated 
shares  to  his  nominees ;  they  were  sold 
at  a  premium,  and  the  produce  received 
by  him.  Held,  that  as  trustee,  he  was 
bound  to  the  company  for  the  profit 
made.  Ibid. 
14.  The  chairman  of  a  railway  company 
appropriated  varioui  unallotted  shares  to 


the  use  of  various  persons,  whose  names 
he  did  not  mention,  in  order  to  secure  or 
reward  services  which  he  declined  to 
state,  but  which  it  was  insinuated  was  in 
the  nature  of  "secret  service  money." 
Held,  that  if  the  Defendant  had  applied 
the  property  of  the  company  in  a  manner 
which  would  not  bear  the  light,  be  must 
suffer  the  consequences ;  and  that  being 
charged  with  the  receipt  of  the  money, 
he  could  not  discbarge  himself  by  the 
suggestion  of  such  an  application,    ibid. 

15.  One  of  several  partners  was  employed 
to  purchase  goods  for  the  firm.  He,  un- 
known to  his  copartners,  purchased  goods 
of  bis  own,  at  the  market  price,  but  he 
made  a  considerable  profit  thereby.  Held, 
that  the  transaction  could  not  be  sus- 
tained, and  that  be  was  accountable  to 
the  firm  for  the  profit  thus  made.  Bentley 
V.  Craven.  vol.  18,  p.  75 

16.  A  testatrix  devised  real  estate  to  her 
trustee  and  his  heirs,  in  trust  out  of  the 
rents  to  maintain  her  son  WiUiam  until 
be  attained  twenty-one,  *'  and  when  and 
so  soon  as  he  should  attain  twenty-one 
the  testatrix  devised  it  to  him  in  fee. 
But  in  case  he  should  die  before  attain- 
ing twenty-one,  to  his  children,  if  any, 
or  if  none,  then  to  the  Defendants.  The 
son  did  attain  twenty-one,  and  died  with- 
out  issue  in  the  lifetime  of  the  testatrix. 
There  being  no  heir  or  next  of  kin  of  the 
testatrix :  Held,  that  the  trustee  was  en- 
titled to  hold  the  real  estate  beneficially. 
Cox  V.  Parker.  vol.  22,  p.  l&S 

17.  The  testator  appointed,  as  trustee  and 
executor,  a  person  who,  for  many  years, 
had  been  the  paid  receiver  and  manager 
of  his  estate.  The  tenant  for  life  being 
an  infant,  the  Court  continued  the  exe- 
cutor as  receiver  at  a  salary.  Newport 
V.  Bury.  vol.  28,  p.  SO 

18.  Commissioners  were  authorized  by  act 
of  parliament,  to  raise  a  sum  of  money 
for  parish  purposes,  and  to  secure  it  by 
debenture  or  assignment  of  the  rates. 
The  commissioners  gave  a  debenture  for 
1,000/.  to  A,  B.,  who  was  treasurer  and 
also  a  commissioner,  jt.  B.  advanced 
nothing  at  the  time,  but  he  subsequently 
advanced  the  amount,  and  from  that  time 
only  he  received  interest.  By  subse- 
quent receipts  of  rates  the  balance  was 
turned,  and  J.  B.  had  funds  in  band. 
Held,  by  Lord  Si.  Leonards  and  the  Master 
of  the  Rolls,  that  the  transaction  was  not 
invalid,  and  that  ji.  B.  was  entitled  to 
charge  full  interest  on  his  debenture 
until  he  had  been  formally  paid  off. 
Fletcher  v  Gibbon.  vol.  23,  p.  212 

19.  A  solicitor  was  appointed  executor,  and 
was  to  be  '*  at  liberty  to  charge  for  his 
professional  services."  Held,  that  be  was 
only  entitled  to  charge  for  services  strictlv 
professional,  and  not  for  matters  which 
an  executor  ought  to  have  done  without 
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the  intervention  of  a  solicitor,  such  as 
for  attendances  to  pay  premiums  on 
policies,  attending  at  the  hank  to  make 
transfers,  attendances  on  proctors,  auc- 
tioneers, legatees  and  creditors.  Harbin 
V.  Darb^.    (No.  1.)  vol.  28,  p.  S25 

20.  One  of  several  co-owners  of  a  ship, 
who  acts  as  ship's  husband,  is  only  en- 
titled to  charge  the  cost  price  of  supplies 
to  the  ship  furnished  by  him  in  the 
coarse  of  his  business.    Ritchie  v.  Couper, 

vol.  28,  p.  344 

21.  As  to  the  right  of  a  part  owner  or 

Krtner  in  ships,  who  acts  as  ship's  hus- 
nd,  to  charge  the  usual  commission. 
SemhU,  that,  in  the  absence  of  any  agree- 
ment, express  or  implied,  he  is  not  en- 
titled. In  a  case  in  which  no  express 
agreement  appeared,  and  the  books  shew- 
ing the  usual  course  of  dealing  were  not 
produced  at  the  hearingr*  an  inquiry  was 
directed.  Miller  v.  Maekoy.  vol.  31,  p.  77 

22.  One  of  the  inspectors,  under  a  cre- 
ditors' deed,  of  a  newspaper  to  be  car- 
ried on  under  it  by  the  debtor  himself, 
furnished  the  paper.  Held,  that  being 
in  the  position  of  a  trustee,  he  could 
only  charge  the  cost  price.  Chaplin  v. 
roam;.     (No.  2.)  vol.  S3,  p.  414 

28.  In  1834  C,  B.,  one  of  several  eettuit 
oM/rai«<«,  mortgaged  his  share  for  10,600/. 
In  1842  the  trustees  bought  up  this  mort- 
gage for  1,200(.  for  the  benefit  of  C.  B,*s 
widow  and  family,  but  they  were  unable 
to  find  the  purchase-money.  Thereupon 
three  other  eettuit  que  tmtit  became  the 
purchasers,  and  six  years  afterwards 
they  became  trustees.  By  an  unex- 
pected sale  of  the  trust  property  in  1863, 
the  whole  mortgage  money  was  paid. 
Upon  a  bill  filed  in  1864  by  C,  B.*b 
widow :  Held,  that  she  was  entitled  to 
no  interest  in  this  beneficial  purchase. 
Barwell  v.  BarwelL  vol.  34,  p.  371 


TRUSTEE  (PURCHASING). 

1.  An  hospital  having  a  corporate  cha- 
racter, was  established  in  close  connection 
with  a  municipal  corporation.  The  ex- 
mayor  was  to  be  the  governor,  the 
masters  and  assistants  were  elected  from 
the  corporation,  and  the  mayor  and 
aldermen  were  visitors : — Held,  that  the 
corporation  and  hospital  were,  in  equity, 
incapable  of  contracting,  and  a  purchase 
by  the  corporation  of  property  belonging 
to  the  hospital  was  set  aside.  Attorney- 
General  V.  The  Corporation  of  Plymouth, 

vol.  9,  p.  67 

2.  A  secret  purchase  by  an  agent  fi*om  his 
principal  was  set  aside.  By  the  decree 
possession  was  directed  to  be  given,  and 
a  conveyance  to  be  executed.  Accounts 
were  also  directed  to  be  taken  of  the 
rents  and  purchase-money,  and  the  ba- 


lance was  directed  to  be  paid,  but  no 
lien  was  given.  Held,  that  the  convey- 
ance must  at  once  be  made,  without 
waiting  for  the  result  of  the  accounts. 
Trevelyan  v.  Charter.  vol.  9,  p.  140 

8.  An  heir  buying  up  incumbrances  on  the 
descended  estates  is  entitled,  as  against 
the  creditors  of  the  estate,  to  no  more 
than  he  actually  paid.  Laneatter  v. 
Eoort.  vol.  10,  p.  164 

4.  jt.  devised  an  estate  to  his  heir,  who,  in 
his  own  right,  had  a  charge  on  it.  The 
heir  bought  up  an  incumbrance  on  the 
estate  amounting  to  11,555/.  for  2,000/. 
Held,  that  he  was  entitled  to  the  full 
amount,  as  against  the  other  incum- 
brancers on  the  estate.   Davit  v.  Barrett. 

vol.  14,  p.  542 

5.  A  solicitor  purchased  a  property  from 
his  client,  who,  by  a  codicil,  confirmed 
the  sale  and  devised  the  property  to  the 
solicitor.  The  Court  having,  on  the  evi- 
dence, held  the  sale  invalid,  also  decided 
that  the  codicil  was  inoperative  in  equity. 
Watert  v.  Thorn.  vol  22,  p.  547 

6.  Purchase  by  a  solicitor  fi'om  his  client 
for  1,820/.  upheld,  though  he  had  given 
about  100/.  less  than  the  value,  and  had 
two  years  afterwards  sold  part  of  the  pro- 
perty at  a  fancy  price,  making  a  profit  of 
970/.     Spencer  v.  Topham.  vol.  22,  p.  578 

7.  Distinction  between  a  purchase  by  a 
trustee  for  sale  and  a  purchase  of  a  re- 
versionary interest  by  a  trustee  from  his 
cettui  que  trutt.  The  former  is  absolutely 
void,  and  in  the  second  case  the  burden 
of  proof  lies  on  the  trustee  to  shew  that 
every  possible  security  and  advantage 
were  given  to  the  eettui  que  trutt,  and 
that  as  much  as  possible  was  gained  for 
him  in  the  transaction,  and  as  could  have 
been  obtained  under  any  other  circum- 
stances. Denton  v.  Donnor,  vol.  23,  p.  285 

8.  An  absolute  conveyance  of  a  rever- 
sionary interest  to  a  solicitor  reduced, 
by  decree,  to  a  mortgage,  the  solicitor 
standing  in  a  quati  though  not  absolute 
relationship  of  trustee  and  solicitor,  and 
failing  to  prove  that  the  transaction  was 
clearly  understood,  and  that  full  value 
was  given.     Ibid. 

9.  Purchase  by  a  trustee  and  executor  from 
bis  eettui  que  trutt  of  a  portion  of  an  un- 
ascertained residue  set  aside.  Smedley  v. 
Farley.  vol.  23,  p.  358 

lO:  An  executor  purchased  a  share  of  the 
residue,  and,  in  an  administration  suit, 
he  was  ordered  to  pay  the  assets  into 
Court,  minut  the  amount  of  the  purchased 
share.  Afterwards,  in  another  suit,  the 
purchase  was  set  aside.  Held,  that  the 
executor  was  not  entitled,  on  setting 
aside  the  transaction,  to  a  decree  for 
repayment  of  the  consideration  money, 
but  that  it  must  be  paid  into  Court  in 
the  administration  suit.    Ibid, 

11.  If  a  solicitor  purchase  from  his  client, 
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and  institute  a  suit  against  third  parties 
to  enforce  his  right,  the  objection  to 
the  transaction,  on  the  ground  of  its 
being  a  purchase  by  a  solicitor  from  bis 
client,  cannot  be  maintained  by  such 
third  parties.     Knight  v.  Bowyer, 

▼ol.  23,  p.  609 

12..  A  mortgagor  consulted  a  solicitor  who 
turned  her  over  to  his  clerk  to  assist  her 
gratuitously.      The  clerk,  by  reason  of 

.  information  derived  during  such  em- 
ployment, bought  up  the  mortgage  for 
less  than  half  the  amount.  Held,  that 
be  was  a  trustee  of  the  benefit  for  the 
mortgagor.    Hobday  v.  Peters.    (No.  1.) 

vol.  28,  p.  849 

18.  A  trustee  for  sale  bought  the  trust 
estate  at  an  auction  and  died.  Held, 
that  his  heir-at-law  had  no  right,  as 
against  his  next  of  kin,  to  have  the  con- 
tract completed  for  his  benefit.  Ingle  v. 
Richarde.    (No.  1.)  vol.  28,  p.  361 

14.  A  beneficial  purchase  by  a  solicitor 
from  his  client  pending  that  relation 
cannot  be  supported ;  but  the  solicitor 
may  insist  on  and  obtain  a  mortgage 
from  his  client  for  whatever  is  justly  due 
to  him.  Pearton  v.  Beneon.  vol.  28,  p.  698 

15.  A  fund  was  settled  on  husband  and 
wife  successively  for  life,  with  remainder 
to  the  husband  absolutely.  The  husband 
became  bankrupt,  and  the  trustee  pur- 
chased the  husband's  interest  in  the 
funds  from  the  assignees,  under  an 
agreement  between  the  trustee  and  the 
husband  to  divide  the  profit.  The  pur- 
chase-money was  paid  out  of  part  of  the 
trust  funds.  Hela,  on  the  death  of  the 
wife,  that  the  trustee  could  claim  no 
beneficial  interest  in  the  purchase,  and 
that  the  fund  belonged  exclusively  to  the 
representatives  of  the  husband.  Vaugh' 
tfin  V.  Noble.  vol.  80,  p.  34 

16.  The  rule  of  the  Court  is  imperative, 
that,  in  the  absence  of  any  contract  for 
that  purpose,  no  person  can,  by  acting  as 
trustee,  derive  any  pecuniary  benefit  to 
himselt  CroukiU  v.  Bower;  Bower  v. 
Turner,  vol.  32,  p.  86 

17.  Three  trustees,  two  of  whom  were 
bankers,  were  empowered  to  carry  on  a 
business  and  to  bcnrrow  money  **  from  any 
bankers  or  other  persons"  for  that  pur- 
pose. The  bankers  made  advances  of 
money  to  the  trust  at  compound  interest. 
Held,  that  having  regard  to  their  fidu- 
ciary character,  they  could  make  no  pro- 
fit, and  were  entitled  to  simple  interest 
only  on  their  advances.    IbiJL 

18.  After  an  ineffectual  attempt  to  sell  by 
auction  an  estate  devised  in  trust  for 
sale,  liberty  was  given  to  one  of  the 
trustees  to  purchase  it  at  the  price  at 
which  it  had  been  bought  in,  upon  its 
appearing  beneficial  to  the  parties  inte- 
rested.   Farmer  v.  Dean,    vol.  32,  p.  327 

19.  A  trustee  for  sale  cannot  purchase  the 


trust  property,  but  an  ordinary  trustee 
may  purchase  the  trust  property  from 
his  eettuia  tfue  trtute^  though  the  burden  of 

{iroving  the  propriety  of  the  transaction 
ies  on  the  trustee.    Ln^  v.  Lm-d* 

vol  84,  p.  220 

20.  In  1862  a  trustee  purchased  from  his 
cetiuis  que  trusts  for  460JL  a  legacy  of 
2,000/.,  payable  on  the  termination  of  a 
litigation,  which  had  been  pending  many 
years.  The  litigation  ended  in  1863. 
The  Court  supported  the  sale,  though 
the  vendor  was  in  distressed  circum- 
stances, on  the  following  grounds : — The 
vendor  well  knew  his  position  and  em- 
ployed his  own  solicitor,  the  proposals 
for  the  sale  proceeded  from  the  vendor, 
after  unavailing  attempts  to  sell  else- 
where, the  trustee  was  an  unwilling  pur- 
chaser, and  the  sale  was  only  completed 
upon  threats  of  the  cestui  que  trust  to  file 
a  bill  for  the  specific  performance,  the 
assets,  out  of  which  the  legacy  was  to  be 
paid,  were  in  litigation  and  doubt,  so  as 
to  make  the  property  unmarketable,  and 
the  legacy  was  subject  to  the  right  of  the 
vendor's  wife  to  a  settlement  and  to  her 
right  by  survivorship,    ibid, 

21.  A  trustee,  who  buys  up  at  an  under 
price  a  charge  on  the  trust  property,  may, 
if  for  a  long  lapse  of  years  the  eestuis  que 
trusts  refuse  to  adopt  the  purchase,  keep 
it  for  himself     BarweU  v.  BarwelL 

vol.  34,  p.  371 

22.  There  is  no  rule  of  equity  which  pre- 
vents one  of  several  residuary  legatees 
buying  the  share  of  another,  or  purchas- 
ing for  less  than  the  amount  a  charge  on 
the  share  of  another.    Ibid. 


TRUSTEE  RELIEF  ACT. 

1.  Executors  paid  money  into  Court  under 
the  Trustee  Indemnity  Act,  to  an  account 
headed,  "In  the  matter  of  the  trusts  of 
the  will  of  S.  /.*'  The  Court  held  that 
the  account  was  too  general  to  enable  it 
to  act  under  the  statute.  In  re  Joseph's 
WiU,  vol.  11,  p.  625 

2.  Observations  as  to  the  effect  of  and  the 
proper  mode  of  proceeding  under  this 
acL    Ibid, 

3.  Where  an  executor  pays  a  legacy  into 
Court,  under  the  Trustee  Indemnity  Act 
(10  &  11  Vict,  c.  96),  hiscosu  of  paying 
it  in  are  to  be  borne  by  the  estate ;  but 
those  of  paying  it  out  by  the  legatee.  In 
re  Cawthome,  vol.  12,  p.  56 

4.  To  enable  the  Court  to  distribute  a  fund 
under  the  Trustee  Indemnity  Act,  it 
must  stand  to  an  account  which  separates 
it  from  the  other  assets,  and  disconnects 
it  from  all  the  other  trusts  of  the  will  In 
re  Everett.  vol  1 2,  p.  485 

5.  A  fund  was  paid  into  Court  under  the 
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Trustee  Indemnity  Act.  The  tenant  for 
life  petitioned  for  payment  of  the  divi- 
denaa.  There  being  no  general  estate 
applicable :  Held,  that  the  costs  of  the  pe- 
tition ought  to  be  paid  out  of  the  income 
and  not  out  of  the  eorpuM.    In  re  Lorimer, 

vol  12,  p.  521 

6.  Where,  under  the  Trustee  Indemnity 
Act,  money  is  paid  into  Court  **  upon  the 
trusts  of  a  will,"  it  involves  the  general 
administration  of  the  estate,  and  the 
Court  will  not  order  it  to  be  transferred 
to  a  particular  account,  except  at  the  re- 
quest, and  on  the  responsibility  of  the 
trustee.    Be  Wrighfs  Truaii. 

vol.  15,  p.  867 

7.  Trust  moneys  being  paid  into  Court 
under  the  Trustee  Relief  Act  Held, 
that  the  costs  of  an  application  for  pay- 
ment of  the  income  to  the  tenant  for  life 
ought  to  be  paid  out  of  the  corpus.  In  re 
FieU^t  Tmst.  vol  16,  p.  146 

8.  A.  B,  purchased  an  estate,  subject  to  a 
pecuniary  charge.  Held,  that  he  was  not 
entitled  to  pay  the  amount  of  the  charge 
into  Court  under  the  Trustee  Relief  Act. 
in  re  Buekley'a  Trusi.         vol.  17,  p.  110 

9.  On  a  petition  by  tenant  for  life  under 
the  Trustee  Relief  Act,  for  payment  of 
the  income,  her  costs  were  ordered  to  be 
paid  out  of  the  income,  and  those  of  the 
corpM.    Re  HadUauTe  Settlement, 

vol.  28,  p.  266 

10.  Costs  of  an  application  by  tenant  for 
life  to  obtain  payment  of  the  income  of 
funds  paid  into  Court  under  the  Trustee 
Relief  Act,  held  to  be  payable  out  of  the 
income  and  not  out  of  the  eorftu*.  In  re 
Hammertleti^s  Settlement,     vol.  28,  p.  267 

11.  The  Trustee  Act  held  to  apply  to  a 
case  in  which  the  executor  of  a  surviving 
trustee  had  not  proved  the  will  and  bad 
nep^Iected  to  transfer  stock  on  the  requi- 
sition of  new  trustees  appointed  out  of 
Court.  Rt  Elli9*»  SettUmenL  vol.  24,  p.  426 

12.  A  trustee  vezatiously  paying  trust  mo- 
ney into  Court  under  the  Trustee  Relief 
Act  ordered  to  pay  the  costs  of  the  Peti- 
tioner for  obtaining  payment.  In  re  Ca- 
ter'e  Trust,    (No.  1.)  vol.  25,  p.  361 

18.  A  trustee  paid  trust  funds  into  Court, 
under  the  Trustee  Relief  Act,  merely  be- 
cause other  trustees  to  whom  it  was  pay- 
able declined  to  give  aTelease.  He  was 
ordered  to  pay  the  costs  of  getting  the 
money  out  of  Court.  In  re  Cater* s  Trust, 
(No.  2.)  vol.  25,  p.  866 

14.  A  trustee  is  not,  in  all  casen,  justified 
in  paving  a  trust  fiind  into  Court  under 
the  Trustee  Relief  Act,  and  where  he 
does  so  without  sufficient  reason,  he  will 
be  made  liable  fof  the  costs  of  a  petition 
for  getting  the  fund  out  of  Court.  In  re 
KnighVs  Trusts,  vol.  27,  p.  45 

15.  The  children  of  J,  B.  were  entitled  to 
a  specific  legacv  under  a  will,  and  to  a 
portion  of  a  residue  under  a  subsequent 


deed  of  compromise.  C  /).  was  both  the 
legal  personal  representative  and  the 
trustee  of  the  deed.  The  legacy  was  paid 
to  the  two  children  on  their  attaining 
twenty-one,  in  1889  and  1848,.  in  a  suit 
to  which  the  trustee  was  a  party;  but 
the  other  fund  remained  unpaid  and  in 
the  funds  until  1858,  when,  the  two  sons 
being  in  the  Austrian  military  service,  the 
trustee  paid  the  fund  into  Court  under 
the  Trustee  Relief  Act.  Held,  that  he 
was  not  justified  in  so  doing,  under  the 
circumstances,  and  he  was  ordered  to 
pay  the  costs  of  a  petition  by  the  sons  to 
obtain  payment  out  of  Court.    Ibid. 

16.  Trustees,  on  paying  a  fund  into  Court, 
under  the  Trustee  Relief  Act,  retained  a 
sum  for  their  costs.  On  a  petition  to 
obtain  the  fiind  out  of  Court,  tne  trustees 
obtained  the  coats  of  their  appearance, 
but  all  their  costs  were  ordered  to  be 
taxed.    Re  Hue's  Trusts,    vol.  27,  p.  887 

17.  Trustees,  having  bond  fide  doubts,  are 
justified  in  paying  funds  into  Court  under 
the  Trustee  Relief  Act  (10  &  11  Viet,  c 
96),  and  will  receive  their  costs.  The 
Court  considering  it  important  not  to 
make  the  rule  too  stringent  as  to  their 
costs  in  such  cases.    Re  Wylly's  Trusts, 

vol.  28,  p.  458 

18.  Trustees  paid  the  ascertained  share  of 
a  residue  of  a  married  woman  into  Court 
under  the  Trustee  Relief  Act  The  Court 
refused  to  make  the  trustees  pay  the 
costs,  observing  that  it  was  not  desirable 
to  act  too  strictly  in  such  cases.  Re 
Brocklesby.  vol.  29,  p.  652 

19.  The  Court  will  not,  under  the  22  &  28 
Fict.  c.  85,  s.  80,  give  its  opinion  for  the 
guidance  of  trustees  on  the  efiect  of  a  li- 
mitation contained  in  an  instrument  Re 
Mary  Hooper.  vol.  29,  p.  656 

20.  A  trustee  filed  a  bill  in  a  case  in  which 
he  ougbt  to  have  paid  the  fund  into 
Court  under  the  Trustee  Relief  Act  He 
was  allowed  only  such  costs  aa  he  would 
have  been  entitled  to  under  the  Trustee 
Relief  Act     fFeUe  v.  Malbon, 

voL  81,  p.  48 

21.  Trustees  who  had,  without  sufficient 
reason,  paid  a  trust  fund  into  Court, 
under  the  Trustee  Relief  Act,  were  or- 
dered to  pay  the  costs  of  a  petition  for  its 
payment  to  the  party  entitled.  Foligno's 
Mortgage.  vol.  82,  p.  131 

22.  A.  and  B.,  being  each  entitled  to  one- 
fifth  of  a  reversionary  fund,  mortgaged 
their  shares  with  a  power  of  sale.  B.  was 
a  mere  surety  for  A„  and  ji.  afterwards 
assigned  his  share  to  B,  for  his  indem- 
nity, with  a  power  to  sell  and  to  give  re- 
ceipts for  the  share  and  the  produce  of 
the  sale.  The  mortgagees  sold  the  re- 
versionary interest  and  refused  to  pay 
the  surplus  to  fi.  without  the  concurrence 
and  release  of  ji.,  and  they  paid  the  fund 
into  Court  under  the  Trustee  Relief  Act. 
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Held,  that  this  was  improper,  and  they 
were  ordered  to  pay  the  costs  of  a  peti- 
tion to  get  the  money  out  of  Court. 
Foligno*M  Mortgage,  vol.  32,  p.  131 

23.  Costs  of  a  petition  by  a  tenant  for  lifei 
to  obtain  the  income  of  a  fund,  paid  into 
Court  under  the  Trustee  Relief  Act,  or- 
dered  to  be  paid  out  of  the  corpus.  Re 
Leake*s  Trusts,  vol.  32,  p.  135 

24.  Trustees  who,  after  accepting  the  trust, 
had  paid  the  trust  fund  into  Court  with- 
out sufficient  reason,  refused  their  costs 
of  an  application  to  pay  the  income  to  the 
tenant  for  life.    Ibid, 

26.  A  fund  was  held  in  trust  for  jf,,  an  un- 
married lady,  for  life,  but  to  cease  if  **  by 
any  means  whatever*'  it  should  vest  or  be- 
come  payable  to  any  other  person.  A, 
afterwards  married,  and  her  life  interest 
was  settled  to  her  separate  use,  without 
power  of  anticipation,  by  a  settlement  to 
v'hich  the  trustees  purported  to  be  par- 
ties, but  to  which  they  never  assented. 
The  trustees  thereupon  paid  the  trust 
fund  into  Court  under  the  Trustee  Relief 
Act.  Held,  that  as  the  trusts  which  they 
had  accepted  had  not  been  varied  either 
by  the  marriage  or  the  settlement,  they 
were  not  justified  in  paying  the  money 
into  Court,  and  they  were  refused  their 
costs  of  appearing  on  a  petition  for  pay- 
ment of  the  income  to  the  tenant  for  life. 
Ibid. 

26.  A  mere  stakeholder  may  pay  a  fund 
into  Court  under  the  Trustee  Relief  Act 
(10  &  11  Fid,  c.  96).  United  Kingdom 
Life  Assurance  Company,    vol.  34,  p.  493 

27.  An  insurance  company  paid  the  amount 
of  a  policy,  the  right  to  which  was  dis- 

fiuted,  into  Court  under  the  Trustee  Re- 
ief  Act.  Held,  that  they  were  entitled 
to  their  costs  from  the  persons  wrong- 
fully claiming  the  fund.    Ibid, 


TRUSTEES*  COSTS. 
[See  Costs  of  Administration.] 

1.  A  trustee  guilty  of  a  breach  of  trust, 
allowed  the  general  costs  of  an  admi- 
nistration suit  as  between  solicitor  and 
client,  but  was  ordered  to  pay  so  much 
as  had  been  occasioned  by  his  breach  of 
trust.     Pride  v.  Fooks.  vol.  2,  p.  430 

2.  Trustee  of  a  voluntary  settlement  was 
made  a  party  to  a  bill  to  set  it  aside. 
The  decree  setting  it  aside  was  made 
without  costs  as  against  the  trustee. 
Townsend  v.  Westacott,  vol.  4,  p.  58 

3.  Where  charity  trustees  have,  from  acci- 
dent and  without  wilful  default,  com- 
mitted an  error  which  they  take  the  first 
opportunity  to  correct,  the  Court  does 
not  make  them  pay  costs,  though  a  decree 
is  made  against  them  ;  but  the  rule  does 
not  apply  where  they  set  up  their  inte- 


rests adversely  in  the  suit.    Attomey-Ge' 
neral  v.  Drapers'  Company,      vol.  4,  p.  67 

4.  Where  trustees  of  a  charity  and  their 
predecessors  have,  for  a  long  course  of 
years,  administered  the  funds  errone- 
ously, but  being  called  upon  duly  to  ad- 
minister them,  they  insist  on  their  own 
rights  adversely  and  fail,  they  must  pay 
the  costs,  notwithstanding  the  contrary 
usage  of  their  predecessors.  Attorney- 
General  v.  ChrisVt  Hospital,   vol.  4,  p.  73 

5.  Trustees  who  unsuccessfully  resisted  the 
claim  of  the  assignee  from  the  cestui  que 
trust,  to  have  a  term  merged :  Held  enti- 
tied  to  trustees'  costs.  Holfordy,  Pkipps. 

vol.  4,  p.  475 

6.  Trustees  neglecting  their  trust  not  enti- 
tled to  their  costs.     England  v.  Downs. 

vol.6,  p. 279 

7.  Costs  refused  to  one  of  two  trustees  who 
had  declined  to  transfer  a  fund  to  the 
party  entitled,  and  had  severed  in  his 
defence.     Allen  v.  Thorp.        vol.  7t  p.  72 

8.  Heir-at-law  being  also  the  devisee  in 
trust,  misconducting  his  defence,  ordered 
to  pay  all  the  costs  of  the  suit.  Man  v. 
Ricketts.  vol.  7,  p.  93 

9.  A  trustee  was  declared  liable  for  a 
breach  of  trust,  and  was  ordered  to  pay 
the  costs  up  to  the  hearing.  He  com- 
plied with  the  decree.  Held,  that  he 
was  entitled  to  his  costs  of  the  subse- 
quent proceedings  for  clearing  and  dis- 
tributing the  fund.     Hewett  v.  Foster, 

vol.  7,  p.  348 

10.  A  party  named  trustee  without  his 
sanction,  and  called  on  to  disclaim,  is 
authorized  in  taking  the  opinion  of 
counsel  as  to  his  obligation  to  execute  a 
disclaimer.     In  re  Tryon,      vol.  7,  p. 496 

11.  The  representative  of  a  defaulting  exe- 
cutor, fairly  accounting,  is  entitled  to 
deduct  his  costs  of  suit  out  of  the  assets, 
though  they  may  be  insufficient  to  repair 
the  breach  of  trust.    Haldenhy  v.  Spof- 

forth,  vol.9,  p.  195 

12.  A  bill  contained  allegations  of  great 
fraud  against  trustees  which  all  failed. 
The  trustees  were  removed,  but  not, 
however,  on  the  ground  of  misconduct. 
Held  that  they  were  entitled  to  the  costs 
of  the  whole  suit.  Passingham  v.  Sher- 
born,  vol.  9,  p.  424 

13.  Generally  where  trustees  are  guilty  of 
a  breach  of  trust,  they  must  pay  the  costs 
of  a  suit  to  repair  it.     Byrne  v.  Noreott. 

vol.  13,  p.  836 

14.  Trustees  had  lent  money  on  a  techni* 
cally  insufficient  security.  In  the  Mas- 
ter's office,  they  entered  into  evidence  to 
prove  its  sufficiency,  but  failed ;  and  they 
afterwards  presented  a  petition  for  calling 
in  and  investing  the  money.  This  was 
done,  and  no  loss  occurred.  Held,  that 
the  trustees  were  entitled  to  their  costs  of 
both  proceedings.    Royds  v.  Royds, 

vol.14,  p.  54 
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15.  Considering  the  importance  of  securing 
intelligent,  competent,  and  responsible 
persons  to  act  as  trustees,  it  is  not  the 
practice  of  the  Court  to  visit  trustees 
with  coats,  except  where  they  act  from 
interested  motives,  or  intentionally  and 
wantonly  conduct  themselves  in  a  vexa- 
tioas  and  oppressive  manner.  Noble  v. 
MeymotU  vol.  1 4,  p.  47 1 

16.  Pending  a  suit  to  displace  A.  B,  (a 
trustee)  for  misconduct,  he  under  a 
power  appointed  CL  D.,  a  new  trustee. 
C.  Z>.  had  notice  that  the  eestuU  que  trutt 
complained  of  irregularities  in  the  trusts, 
and  that  A.  B.  was  about  to  leave  the 
country  for  a  long  while.  At  the  hear- 
ing, A.  B.  and  C.  D,  (he  not  objecting) 
were  discharged  from  the  suit.  Held, 
that  C.  D.  was  entitled  to  uo  costs.  PeaU 
feld  V.  Betm,  vol.  17,  p.  522 

17.  Trustees  of  a  charity,  who  had  greatly 
exceeded  the  estimate  authorized  by 
the  Court  for  erecting  a  school,  were  dis- 
allowed the  costs  of  an  inquiry  whether  it 
was  for  the  benefit  of  the  charity.  Attor- 
neif' General  y.Armitttead.  vol.  19,  p.  584 

18.  The  co-trustee  who  had  joined  as  Co- 
Plaintiff  refused  his  costs.  Hughes  v. 
Key.  vol.  20,  p.  395 

19.  A  trustee  in  two  independent  matters 
for  the  same  person,  is  not  justified  in 
mixing  up  the  two  transactions,  and  re- 
fusing to  pay  over  the  first  trust  fund 
until  all  questions  as  to  the  second  have 
been  aettled.    Hughes  v.  Key. 

vol.21,  p. 508 

20.  Property  was  settled  to  the  separate 
and  inalienable  use  of  a  married  woman 
for  life,  and  the  trustees  were  authorized, 
out  of  the  moneys  which  should  come  to 
their  hands,  to  reimburse  themselves  all 
expenses  to  be  incurred  in  or  about  the 
execution  of  the  trusts  or  any  matter  re- 
lating to  the  settlement  A  bill  filed  by 
her  neit  friend,  complaining  of  a  breach 
of  trust,  and  to  remove  the  trustees,  was 
dismissed  with  costs,  but,  by  consent, 
new  trustees  were  to  he  appointed,  and 
a  receiver  to  get  in  the  income.  Before 
new  trustees  had  been  appointed  and 
the  costs  paid  by  the  next  friend,  he  be- 
came insolvent.  Held,  that  the  income 
in  the  hands  of  the  receiver  was  appli- 
cable to  the  payment  of  the  trustees' 
costs.     D'Oechsner  v.  Scott, 

vol.  24,  p.  239 

21.  On  setting  aside  a  voluntary  settle- 
mentf  made  by  a  trader  while  insolvent, 
in  favour  of  his  wife  and  an  infant  child, 
the  Court,  as  to  the  costs  of  the  trustees 
and  infant.  Held,  that  the  utmost  it 
could  do  was  to  make  the  decree  without 
costs.     Elsey  v.  Cox,  vol.  26,  p.  95 

22.  Trustee  disallowed  the  costs  of  an  im- 
proper answer.     Eddowes  v.  Eddowes. 

vol.  SO,  p.  603 

23.  An  executor  and    trustee,    who    had 
VOL.  xxxvi — 4. 


acted  but  not  proved,  refused,  and  in- 
sisted that  he  was  not  bound,  to  account^ 
and  he  placed  every  impediment  in  the 
Plaintiff's  way.  Having  failed  in  his 
contention,  the  Court,  on  making  a  de- 
cree for  an  account,  directed  him  to  pay 
the  costs  of  suit  to  the  hearing.  Boynton 
v.  RichardsoH,  vol.  8 1 ,  p.  340 

24.  The  Defendant  was  one  of  two  trustees 
for  sale  of  an  estate,  the  produce  of  which 
was  divisible  amongst  persons  sui  juris. 
He  refused  to  concur  in  a  sale  agreed 
upon  by  his  eestuis  que  trust,  until  he  had 
been  furnished  with  deeds,  &c.,  relating 
to  another  and  an  independent  trust,  and 
to  which  the  Court  held  he  was  not  en- 
titled. He  also  refused  to  retire  from 
the  trusu  to  faciliute  the  sale.  Upon 
a  bill  by  the  other  trustees  and  the  per- 
sons beneficially  interested,  he  was  re- 
moved from  the  trusts  and  ordered  to 
pay  the  costs  of  the  suit.  Palairet  v. 
Carew,  vol.  32,  p.  564 

25.  A  trustee  of  a  fund  belonging  to  a 
deceased  person  refused  to  pay  it  over  to 
his  legal  personal  representative,  on  the 
ground  that  there  was  a  question,  under 
the  will  of  the  deceased,  whether  it  was 
not  specifically  bequeathed,  and  requir- 
ing the  assent  of  the  alleged  specific 
legatees.  He  was  ordered  to  pay  it  to 
the  legal  personal  representative,  toge- 
ther with  the  cosU  of  suit,  to  which  suit, 
it  was  held  that  such  specific  legatees 
were  not  necessary  parties.  Smith  v. 
Bolden.  vol.  33,  p.  262 

26.  Trustees  under  a  creditors'  deed,  in 
the  Form  D.  of  the  Bankrupt  Act, 
realized  the  assets,  but  the  deed  after- 
wards proved  invalid  (the  requisite  num- 
ber of  creditors  not  having  assented  to 
it)  and  the  debtor  was  made  bankrupt. 
Held,  that  the  trustees  were  not  entitled 
to  their  cosu  and  expenses  of  adminis- 
tering the  estate,  the  deed  under  which 
they  acted  being  totally  void.  Smith  v. 
Dresser,  vol.  85,  p.  378 


TRUSTEES'  DISCHARGE. 

1.  Trustees  are  not  entitled,  as  against  the 
trust  estate,  capriciously  to  refuse  to  con- 
tinue t  but  if  they  find  the  trust  estate 
involved  in  complicated  questions  not  in 
contemplation  when  they  undertook  the 
trust,  they  have  a  right  to  come  to  this 
Court  for  relief.     Greenwoods,  Wakeford, 

vol.  l,p.  576 

2.  A  trustee  cannot,  from  mere  caprice, 
retire  from  the  performance  of  his  trust, 
without  paying  the  costs  occasioned. 
But  circumstances  arising  in  the  admi- 
nistration of  a  trust  which  have  altered 
the  nature  of  his  duties,  justify  him  in 
leaving  it  and  entitle  him  to  his  costs. 
Forshaw  v.  Wgginson.  vol.  20,  p.  485 
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8.  A  trustee  was  desirous  of  retiring,  and 
was  justified  in  so  doing,  though  from 
private  circumstances;  his  eesiuh  que 
truU  having  prevented  his  retiring,  he 
instituted  a  suit  to  administer  the  trusts. 
He  was  allowed  his  costs.  Forshaw  v. 
Higghiiom,  vol.  20,  p.  485 

4.  A  trustee  desirous  of  retiring,  by  reason 
of  bis  want  of  confidence  in  his  co- 
trustee, cannot  safely  effect  his  object  by 
getting  such  co-trustee  to  appoint  a  new 
trustee  in  his  place  under  a  power  vested 
in  him  for  that  purpose.    Ibid, 

6,  A  trustee  unreasonably  resisting  the 
claims  of  his  cestui  que  trust  ordered  to 
pay  the  coats  of  the  suit  Price  v. 
Loaden,  vol.  20,  p.  508 

6.  A  trustee  held  justified,  under  the  cir- 
cumstances,  in  retiring  from  the  trust, 
and  to  be  entitled  to  his  costs  of  suit  to 
have  a  new  trustee  appointed.  Gardiner 
v.  Downes.  vol.  22,  p.  895 

TRUSTEES'  ESTATE. 

[See  Trust  (Duration).] 

A  copyhold  was  devised  to  trustees  for  cer- 
tain persons,  who,  after  the  testatrix's 
death,  sold  it,  and  the  purchaser  was  ad- 
mitted on  the  surrender  of  the  customary 
heir.  Held,  that  although  the  purchaser 
had  thus  obtained  both  the  legal  and 
equiuble  title,  still,  to  make  a  good  title, 
there  must  be  a  release  from  the  trustees 
of  their  bare  right  to  be  admitted.  Steele 
V.  fValler,  vol.  28,  p.  466 

TRUSTEES  (NUMBER). 
[See  Nbw  Trustee.] 

1.  A  testator  appointed  two  trustees,  and 
gave  them  power  of  making  advance- 
ments to  his  children;  and  he  directed 
if  either  declined  to  act,  a  new  trustee 
should  be  appointed.  One  alone  (the 
mother  of  the  children)  acted,  and  made, 
as  was  alleged,  advancements  without  the 
concurrence  of  the  other  trustee,  or  the 
appointment  of  a  new  trustee.  Held, 
that  the  proper  discretion  had  not  been 
exercisea,  and  that  no  inquiries  could 
be  directed  as  to  the  alleged  advance- 
ments with  a  view  to  their  being  allowed. 
Palmer  v.  Wakefield,  vol.  8,  p.  227 

2.  Shares,  which,  by  the  rules  of  a  company, 
could  only  he  held  in  the  name  of  a 
tingle  person,  were  bequeathed  speci- 
fically to  three  trustees  for  A,  for  life, 
with  remainder  over.  Held,  that  they 
might  lawfully  be  held  in  the  name  of  a 
single  trustee.  Consterdine  v.  Conster- 
dine,  vol.  81,  p.  880 

TRUSTEES*  RECEIPTS.  | 

1.  An  obligor  of  a  bond,  after  notice  that 
it  had  been  assigned  on  trusts,  of  the 
particulars  of  which  there  was  no  proof 
of  his  being  cognizant,  made  payments 


to  parties  not  entitled  thereto,  some  by 
order  of  the  trustee,  and  some  to  the  exe- 
cutrix of  the  obligee,  without  such  order : 
Held,  that  the  obligor  was  not  respon- 
sible to  the  cestui  que  trust  for  the  former, 
but  was  liable  to  repay  the  latter.  Roberts 
v.  Llof/d.  vol.  2,  p.  876 

2.  Freehold  and  leasehold  estate  was  de- 
vised to  A.,  subject  to  the  payment  of 
debts  and  annuities.  A.  sold  the  real 
estate.  The  purchaser  insisting  that  the 
annuitants  ought  to  concur,  filed  a  bill 
against  the  vendor  for  a  specific  perform- 
ance. The  vendor's  answer  admitted  the 
sufficiency  of  the  personal  estate  to  pay 
the  debts : — that  they  had  all  been  paid 
since  the  contract,  and  that  the  sale  had 
not  been  made  for  the  specific  purpose  of 
satisfying  the  debts.  Held,  that  these 
circumstances  did  not  vary  the  rule  as  to 
the  liability  of  the  purchaser  to  see  to  the 
application  of  the  purchase- money,  and 
that  he  waa  bound  to  complete.  Page  v. 
Adam.  vol.  4,  p.  269 

8.  A  testator  ordered  his  debts  to  be  paid 
by  his  executors,  and,  after  giving  lega- 
cies, he  gave  the  residue  of  his  real  and 
personal  estate,  subject  as  aforesaid,  to 
A.,  and  he  appointed  A.  and  B,  executors. 
Held,  that  if  the  legacies  were  charged 
on  the  real  estate  the  debts  must  also  be 
charged  thereon,  and  that  therefore  A* 
was  able  to  give  valid  receipts, for  the 
purchase* money  of  the  real  estate,  which 
relieved  a  purchaser  fh>m  the  necessity 
of  seeing  to  its  application.  Dowling  v. 
Hudson.  vol.  17,  p.  248 

4.  Under  a  trust  to  pay  a  specified  debt  of 
the  testator  and  debts  generally,  a  pur- 
chaser of  the  estate  is  not  bound  to  see 
the  specified  debt  paid.  Eobhsou  v. 
Lowater.  vol.  1 7,  p>  592 

5.  When  there  is  a  charge  of  debts  gene- 
rally, or  of  legacies  and  debts  generallyt 
a  purchaser  is  not  bound  to  see  to  tlie 
application  of  the  purchase-money,  but 
seeus  when  the  trust  is  to  psy  schedule 
debts  or  legacies  simply.    Ibid. 

6.  A  testatrix  gave  the  residue  of  her  real 
and  personal  estate,  subject  to  the  pay- 
ment of  her  debts  and  legacies,  to  or  in 
trust  for  A  absolutely,  and  she  appointed 
D,  and  R,  executors  of  her  will.  O,  died, 
and  A.,  by  deed,  reciting  that  the  debu 
and  legacies  had  been  paid  out  of  the 
personal  estate,  conveyed  the  real  estate 
to  />.'b  devisees.  Held,  that  the  devisees 
could  make  a  good  title,  without  proof  of 
the  fact  of  payment  of  debts  and  legacies, 
as  stated  in  the  recital,  and  that  a  pur- 
chaser from  them  was  not  bound  to  in- 
quire aa  to  such  payment.  Storry  v. 
tValsk.  vol.  18.  p.  559 

7.  When  a  trustee  hat  a  power  of  sale  over 
real  estate,  with  power  to  give  receipts, 
and  it  is  declared  that  the  purchaser 
shall  not  be  liable  for  the  misapplication 
of  the  purchase-money,  the  payment  to 
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the  authorised  agent  of  the  trustee,  even 
thouj^h  he  be  tenant  for  life,  is  not  a 
breach  of  trust  or  invalid.  Hope  v.  Lid' 
dell  (No.  1);  LiddeH  v.  Norton, 

vol.  21,  p.  188 

8.  Where  an  ajrent  is  authorized  by  trustees 
to  receive  trust  money,  and  receives  it 
accordingly,  the  reccrpt  of  that  money 
by  rhe  agent  binds  the  trustees  and  dis- 
charges the  person  who  paid  it.  Robert^ 
son  V.  jfrnufrong.  vol.  28,  p.  123 

9.  Trustees  authorized  their  solicitors  to 
receive  trust  money.  The  solicitors  re- 
ceived it  and  handed  it  over  to  the  tenant 
for  life,  whereby  it  was  lost.  Held,  that 
a  bill  by  a  cestui  que  trust,  seeking  to 
charge  the  solicitors  only  and  not  the 
trustees,  could  not  be  maintained,  for 
that  it  was  only  through  the  trustees 
that  the  solicitors  could  be  made  liable. 
Ibid. 

TURNPIKE  ACT. 

1.  By  the  General  Turnpike  Act,  the  trus- 
tees are  empowered  to  let  the  tolls  by 
auction  ;  but  amongst  otiier  provisions 
to  prevent  undue  preference,  a  minute 
gla^s  is  to  be  turned  thrice  after  each 
bidding;  and  it  is  declared,  that  if  no 
other  person  bids,  the  last  bidder  is  to  be 
the  farmer  or  renter.  Trustees  under 
this  act  put  up  tolls  subject  to  other  con- 
ditions, one  of  which  was,  that  uriless 
there  should  be  three  biddings  there 
should  be  no  letting,  unless  the  trustees 
thought  proper  to  take  less  than  three 
biddings,  and  that  the  trustees  should 
hsYe  a  reserved  bidding.  There  was 
one  bidding  only,  which  was  made  by 
the  Plaintiir,  whereupon  the  trustees 
declared,  that  if  there  was  no  advance 
they  should  be  obliged  to  make  a 
reserved  bidding.  The  minute  glass 
was  turned  thrice,  and  there  was  no 
further  bidding.  The  PlaintilT  insisted, 
that  under  the  express  terms  of  the  act 
he  was  the  purchaser,  and  he  filed  his 
bill  for  a  specific  performance.  Held, 
that  he  was  not  entitled  to  relief,  and 
the  bill  was  dismissed,  but  without  costs. 
Lrvy  v.  Pendergrass.  vol.  2,  p.  415 

2.  The  trustees  of  a  turnpike  road  which 

fussed  over  a  hill,  were  empowered  to 
ower  it  when  necessary.  They  applied 
to  restrain  an  adjoining  freeholder  from 
making  a  tunnel  under  the  road,  on  the 
ground  that  it  would  obstruct  the  future 
improvement  of  the  road.  The  Court, 
however,  held,  that  it  had  no  authority  to 
interfere,  and  refused  the  application. 
C«»/(fe  ▼.  Whttlky.  vol.  13,  p.  41 1 

TWENTY-ONE  (GIFT  AT). 

[5r#  Payment  (Debts  and  Lboacibs), 
Vesting.] 

A  testator  devised  an  estate  to  A,^  sub- 


ject to  the  payment  of  5^.  a  week  to  B. ; 
and  in  case  B.  should  leave  any  children, 
he  charged  the  estate  with  the  payment 
of  5s.  weekly  to  such  children,  until  they 
should  attain  twenty-one;  and  he  fur- 
ther charged  the  estate  with  the  payment 
of  100/.  "to  the  child  or  children  of  R, 
when  and  so  soon  as  he,  she  or  they 
should  respectively  attain  the  age  of 
twenty-one,"  equally  to  be  divided; 
with  a  gift  over  to  the  issue  of  any  of 
them  dying  under  twenty-one;  B.  had 
one  child  who  attained  twenty- one,  and 
B.  being  still  living :  Held,  that  the  100/. 
became  raisable  for  his  child  imme- 
diately on  her  attaining  twenty-one. 
Pearse  v.  OUton,  vol.  I,  p.  852 

ULTRA  VIRES. 

[See  Injunction  (Company),  Princi-. 
pal  and  Agent,  Railway.] 

1.  A  railway  company  became  lawfully  pos- 
sessal  of  shares  in  another  independent 
railway  company.  Hfld,  that  having  no 
authority  to  do  so  by  their  act  of  pailia- 
ment  they  could  not  legally,  as  against 
one  dissentient  shareholder,  increase 
their  number  of  such  shares,  or  apply 
their  fund*  for  the  support  of  the  second 
company.     Salomons  v.  Laing, 

vol.  12,  p.  889 

2.  A  railway  company  is  bound  to  apply 
all  its  moneys  and  property  for  the  pur- 
poses directed  and  provided  for  by  the 
act  of  parliament,  and  not  for  any  other 
purpose  whatever.  Any  application  of 
or  dealing  with  the  capital,  funds,  or 
money  in  any  manner  not  distinctly  au- 
thorizeJ  by  the  act  is  illegal ;  and  where 
directors,  for  purposes  not  authorized  by 
the  Act,  are  proceeding  to  involve  the 
company  or  shareholders  in  liabilities  to 
which  they  never  consented,  relief  may 
and  ought  to  be  given  in  this  Court.  In 
such  a  case,  one  shareholder  may  sue  on 
behalf,  &c.     Ibid. 

8.. A  company  was  authorized  by  three 
several  acts  to  make  three  several  rail- 
ways,  and  raise  three  several  sums  for 
that  purpose.  A  subsequent  act  declared, 
that  the  company  mentioned  in  the  three 
several  acts  were  and  ever  had  been  the 
same,  and  not  separate  and  distinct  com- 
panies. Shares  were  issued  for  raising 
the  whole  capital  for  the  three  under- 
takings, without  -  distinction,  and  calls 
were  made.  Held,  that  the  company 
had  no  right  to  apply  the  funds  in 
making  one  only  of  the  railways,  aban- 
doning the  others )  but  that  a  clear  alle- 
gation not  only  of  the  abandonment,  but 
that  the  directors  intended  so  to  mis- 
apply the  funds  in  making  a  part  only, 
was  necessary  to  support  a  bill  to  pre- 
vent it     Hodgson  v.  Eurl  Powis. 

vol.  12,  p.  892 
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4.  A  railway  commuuicated  with  a  river, 
upon  the  banks  of  which  the  company 
were  empowered  to  erect  wharfs,  &c., 
and  take  tolls.  The  navigation  of  the 
river  having  become  deteriorated,  the 
company  were  about  to  support  a  bill  for 
improving  it.  An  injunction  was  granted 
to  restrain  the  application  of  the  funds 
of  the  company  towards  that  object. 
Munt  V.  Tke  Shrewsbury  and  Chetter  Rail- 
way  Company <,  vol.  18,  p.  1 

6.  Companies  having  funds  for  objects 
which  are  distinctly  defined  by  act  of  par- 
liament, cannot  be  allowed  to  apply  them 
to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  purpose 
may  anpear  to  be  to  the  company,  or  to 
the  individual  members  of  the  company. 
Ibid, 

6.  It  is  improper  and  wrong  for  railway 
companies  to  embark  their  funds  in  other 
railway  undertakings ;  and  they  have  no 
right  to  engsge  or  pledge  their  funds  or 
entangle  their  affairs  in  unauthorised 
transactions,  upon  the  speculation  that 
they  may  obtain  parliamentary  authority 
for  doing  acts  which  are  beyond  their 
powers  at  the  time  when  they  are  done. 
Logan  v.  The  Earl  rf  Couriown, 

vol.  13,  p.  22 

7.  It  has  not  been  yet  settled  to  what  ex- 
tent, or  subject  to  what  particular  limi- 
tations, the  jurisdiction  of  the  Court 
ought  to  be  exercised  in  preventing  or 
checking  the  erroneous  conduct  of  cor- 
porations created  by  act  of  parliament 
for  public  purposes;  but  the  classes  of 
cases  in  which  this  Court  has  been 
called  OD  to  interfere,  arise  from  a  com- 
bination, 1 .  of  acts  illegal  as  to  the  pub- 
lic; 2.  breaches  of  contract  with  the 
subscribers;  and  3.  acts  incapable  of 
being  rectified  by  the  shareholders  them- 
selves,  in  the  exercise  of  their  own 
powers.  Brown  v.  The  Monmouthtlure 
Railway  and  Canal  Company, 

vol.  18,  p.  32 

8.  Engluh  directors  of  a  Belgian  railway, 
after  their  retirement,  returned  consider- 
able deposits,  and  purchased  up  some 
shares  for  the  company.  The  managing 
body  concurred.  Held,  that  this  was  a 
transaction  which  could  be  sanctioned 
by  a  general  meeting,  and,  being  sanc- 
tioned, could  not  be  made  the  subject  of 
a  suit  here  against  the  retired  English 
directors.    Kent  v.  Jackson. 

vol.  14,  p.  868 

9.  In  a  partnership  which  is  not  for  a  fixed 
period,  one  partner  has  no  implied  au- 
thority to  enter  into  a  contract  for  a  lease 
for  twenty-one  years  of  premises  to  be 
used  for  partnership  purposes,  so  as  to 
bind  the  other  partners.  Semble,  Sharp 
V.  Mittigan,  vol.  22,  p.  606 

10.  Directors  of  a  company  were  prohi- 
bited giving  bills  of  exchange;  but  they 


had  powers  to  borrow  on  mortgage.  They, 
however,  gave  bills  to  secure  an  existing 
debt,  and  a  mortgage  was,  at  the  same 
time,  executed,  under  the  seal  of  the 
company,  which  was  made  subject  to  re- 
demption on  payment  of  the  bills.  Held, 
first,  that  the  mortgage  was  given  to 
secure  the  debt,  and  not  the  pay- 
ment of  the  bills,  and  therefore  was  not 
invalid  on  that  account  Scott  v.  CoU 
burn*  vol.  26,  p.  276 

11.  Directors  of  a  company  were  alleged 
to  have  paid  calls  merely  on  a  small  por- 
tion  of  the  shares  for  which  they  bad 
subscribed  the  deed,  and  they  had  also, 
out  of  the  company's  funds,  purchased 
part  of  the  chairman's  shares,  and  had 
cancelled  a  considerable  number  of  those 
subscribed  for  by  him  and  by  themselves. 
This  not  being  authorized  by  the  consti- 
tution of  the  company  or  by  the  provi- 
sions of  the  deed  of  settlement :  Held, 
that  it  was  not  a  matter  of  internal  ma- 
nagement to  be  confirmed  by  a  general 
meeting,  and  a  demurrer  to  a  bill  to 
make  the  directors  liable  was  therefore 
overruled.  Hodgkinson  and  Others,  on 
behatf,  ^.  v.  The  National  Live  Stock 
Insurance  Company  and  Others. 

vol.  26,  p.  473 

12.  A  railway  company  had  audiority  to 
keep  steam- vessels  for  the  purposes  of  a 
ferry.  Held,  that  such  vessels  when 
otherwise  unemployed,  might  be  used 
by  the  company  for  excursion  trips  to 
the  sea.  Forrest^  on  behal/,  4^.  v.  The 
Manchester^  Sh^ld  and  Lincolnshire 
Railway  Company.  vol.  80,  p.  40 

18.  In  matters  strictly  relating  to  the  in- 
ternal management  of  a  company  this 
Court,  though  it  should  come  to  the  con- 
clusion that  the  course  adopted  is  not 
warranted  by  the  terms  of  the  instrument, 
will  not  interfere,  even  though  the  mi- 
nority should  have  summoned  a  meeting 
of  all  the  shareholders,  and  the  migority 
should  have  persisted  in  the  course  com- 
plained of.    Gregory  v.  Patchett. 

vol.  Z3,  p.  595 

14.  But  if  the  measures  adopted  are 
plainly  beyond  the  powers  of  the  com- 
pany, and  are  inconsistent  with  the  ob- 
jects for  which  the  company  was  consti- 
tuted, then  the  Court  will,  at  the  instance 
of  the  minority,  interpose  to  prevent  the 
performance  of  the  act  complained  of, 
and  it  will  do  so  whether  an  appeal  has 
or  has  not  been  made  by  the  minority  to 
the  shareholders  generally.    Ibid, 

15.  The  Court  will  interfere  to  prevent  the 
directors  of  a  railway  company,  not  having 
powers  so  to  do,  from  embarking  the  funds 
of  the  company  in  carrying  on  a  brewery 
or  a  steamboat  company,  and  from  specu- 
lating in  the  purchase  or  sale  of  stock, 
and  from  transferring  their  business  to 
another  company.     But  it  will  not  inter- 
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fere  to  prevent  a  call  not  required,  or 
stop  a  dividend  not  justified  by  the  pe- 
cuniary condition  of  the  company,  though 
it  will  prevent  the  illegal  apportionment 
of  the  dividends  amongst  the  share- 
holders.   Gregory  v.  Paichett, 

voL  ZZ,  p.  696 
Id.  Where  the  Court  interferes  by  injunc- 
tion to  prevent  the  performance,  by  the 
directors  of  a  company,  of  an  act  ultra 
mre$,  it  frill  also,  to  the  extent  of  its 
power,  redress  the  act  performed  and 
give  relief  to  the  persons  injured  thereby, 
although  it  is  not  called  upon  to  dis- 
solve the  company  or  wind  up  its  affairs. 
IMd, 

17.  The  only  available  property  of  a  com- 
pany was  transferred  to  two  shareholders 
in  lieu  of  their  shares,  and  the  company 
was  thereby  practically  put  an  end  to, 
and  the  debts  were  thrown  on  the  re* 
maining  shareholders.  This  was  sanc- 
tioned by  a  majority  of  the  shareholders 
at  a  general  meeting.  Held,  that  the 
majority  could  not  bind  the  minority  in 
such  a  transaction,  and  it  was  set  aside. 
IbitL 

18.  An  ordinary  local  agent  of  an  insurance 
company  is  not,  without  special  authority, 
authorized  to  bind  the  company  by  a  con- 
tract to  grant  a  policy.  Lin/ord  v.  The 
Fromneial  Heine  and  Cattle  Intwranee 
Cempany,  vol.  84,  p.  291 

19.  A  mining  company,  empowered  to 
raise  money,  gave  a  security  to  bankers 
for  moneys  due  and  to  become  due  from 
the  contractor  to  whom  they  were  in- 
debted. Held,  that  though  the  company 
could  not  guarantee  the  debt  of  a  stranger, 
still,  that  the  advances  to  the  contractor 
might  be  valid  if  he  were  the  agent  of 
the  company,  and  eemble,  that  the  secu- 
rity would  be  valid  to  the  extent  of  the 
money  properly  expended  by  the  con- 
tractor on  the  works  of  the  company. 
The  Crenver,  9[c.  Mining  Company  (Li' 
wUted)  V.  fVillyams,  vol.  36,  p.  853 


UNCERTAINTY. 

[See  Description  op  Gipt,  Drscription 
OP  Leqateb.] 

1.  Gift  in  will  held  void  for  uncertainty. 
Baker  v.  Newton,  vol.  2,  p.  112 

2.  A  testator  (passing  over  his  heir-at-law, 
the  son  of  his  deceased  eldest  brother) 
gave  1,000/.  to  the  testator's  father  for 
life,  and  after  his  death  to  be  continued 
tothe  testator's  younger  brother,  and  pro- 
ceeded thus :  "  and  after  his  death  to  be 
continued  to  my  next  nearest  heir,  and 
so  on.  This  property  is  not  meant  to  be 
disposed  of  by  any  of  the  family."  Held, 
that  the  ultimate  limitation  was  void  for 
uncertainty.     Thomaeon  v.  Motet, 

vol.  6,  p.  77 


8.  Bequest  of  residue  to  A,  for  life,  *'  and 
whatever  she  can  transfer  to  go  to  her 
daughters,"  B.  and  C.  Held,  that  the 
gift  to  B.  and  C.  was  void  for  unceruinty. 
Flxni  V.  Hughet.  vol.  6,  p.  842 

4.  A  testator  devised  his  estate  on  trust 
for  his  children.  Some  of  them  filed  a 
bill  for  the  administration  of  the  estate, 
agfainst  the  trustees  and  against  one 
/.  O.  The  bill  charged,  that  J.  G.  al- 
leged, that  the  Plaintiffs  had  contracted 
to  sell  him  the  testator's  real  estate,  and 
that  he  had  given  notice  to  the  trustees 
of  his  claim ;  but  the  Plaintiffs  charged 
that  they  had  not  entered  into  any  agree- 
ment to  sell  to  /.  G.,  and  that  if  they 
had,  it  had  been  long  since  abandoned 
and  waived  by  /.  G.;  and  it  further 
charged,  that  /.  G.  had  not  any  charge, 
interest,  or  claim  on  the  estate.  Held, 
that  the  allegations  against  /.  G.  were  in- 
sufficient, and  his  demurrer  was  allowed. 
Hodgton  V.  Etpinaue,  vol.  10,  p.  473 

6.  It  is  a  common  rule  of  construction,  that 
if  the  words  of  a  gift  are  of  themselves 

Iilain,  distinct,  and  capable  of  having  a 
egal  effect,  effect  must  be  g^iven  to  them, 
notwithstanding  any  improbability  which 
may  arise  from  looking  at  the  other  parts 
of  the  wilL  On  the  other  hand,  if  the 
words  are  ambiguous  in  expression  or 
effect,  they  are  not  to  be  rejected  for  un- 
certainty, but  you  must  collect,  if  you 
can,  from  the  other  parts  of  the  will,  an 
indication  of  what  the  testator  meant  by 
those  words,  which,  by  themselves,  ap- 
pear to  be  ambiguous.     Wilton  v.  Eden. 

vol.  11,  p.  289 

6.  The  Defendant  consented  to  the  Plain- 
tiff''s  making  a  watercourse  through 
his  Isnd,  upon  being  paid  **a  proper 
and  reasonable  sum."  The  watercourse 
was  made,  but  no  grant  was  executed, 
and  no  sum  arranged.  After  nine  years 
user  the  Defendant  stopped  it  up,  but 
he  was  restrained  by  decree  from  so 
doing,  and  a  reference  was  made  to  the 
Master  to  settle  a  proper  compensation. 
The  Duke  qf  DevontMre  v.  Eglin. 

vol.  14,  p.  630 

7.  Where  a  bequest  was  made  to  if.,  on 
condition  that  he  conveyed  his  estate  to 
B,  and  C,  on  such  shares  as  shall  be 
determined  by  (blank),  it  was  held 
that  the  gift  was  not  rendered  ineffectual 
by  reason  of  the  blank.  Rohhuon  v. 
Wheelwright.  vol.  21,  p.  214 

8.  A.  and  fi.  were  partners  for  four  years 
in  the  K.  mill,  and  A,  and  C.  were  sub- 
psrtners  at  will.  A.  put  an  end  to  his 
sub-partnership  with  C.  TheyafUrwards 
met,  and  A.  drew  up  this  document! 
"  Mr.  C.  to  receive  three-sixteenths  of 
the  JC.  mill  during  the  present  partner- 
ship of  ^.  and  B.  If  Mr.  C.  enters  into 
any  other  business  before,  to  renounce 
his  interest   above  mentioned,  and  to 
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receive  5001.  as  a  quit  claim."  It  was 
taken  to  a  solicitor  to  draw  a  formal 
agreement,  who  said  it  was  too  vague  to 
act  upon,  and  both  parties  differed  as  to 
its  construction.  Held,  that  it  was  not 
a  final  concluded  agreement,  which  could 
be  enforced.    Frott  v.  MwUton. 

vol.  21,  p.  $96 

9.  The  Court  also  held,  that  the  question 
of  uncertainty  and  intestacy  under  the 
will  of  Mr.  Thelltustm  to  be  already  de- 
termined.    Lgrd  Rendietham  v.  Robarls. 

vol.  23,  p.  821 

10.  A,  agreed  to  take  B.  as  his  servant, 
*'  at  such  wages  as  might  from  time  to 
time  be  agreed  on,'*  and  H,  on  his  part 
•greed  to  serve  ^.,  and  not  to  set  up 
trade  for  himself  within  certain  limits. 
B.  accordin;;ly  entered  into  and  continued 
in  ^.'s  service,  at  wages  agreed  on. 
Held,  that  there  was  a  good  and  valuable 
consideration  to  support  the  agreement 
as  against  B.,  and  the  Court  enforced  it. 
Benwell  v.  Inns,  vol  24,  p.  307 

11.  A,,  by  contract  in  writing,  agreed  with 
B,  to  take  a  lease  of  "  those  two  seams 
of  coal  known  as  *  the  two-feet  coal'  and 
the '  three-feet  coal,*  lying  under  lands 
hereafter  to  be  defined  in  the  Bank 
End  Estate,"  and  B.  agreed  to  let  to  A. 
'*the  before- mentioned  seams  of  coal.'* 
Held,  that  the  contract  was  sufficiently 
definite  to  enforce,  and  that  the  true 
construction  of  it  was,  that  the  boun- 
daries of  the  estate,  which  consisted  of 
about  twenty- seven  acres,  were  to  be 
thereafter  defined.     Hay  ward  v.  Cope. 

vol.  25,  p.  140 

12.  A.  agreed  to  sell  an  estate  to  B.  for 
3.000/.,  **  and  the  further  sum  of  20  per 
cent,  on  sny  sum  the  property  might 
realize  above  that  sum  at  the  sale  by 
auction  advertised  to  take  place**  the 
next  day.  B.  withdrew  the  estate  from 
the  sale.  Held,  that  the  contract  was 
sufficiently  certain,  and  might  be  en- 
forced.   Langttqff  v*  Nichohon, 

vol.  25,  p.  160 

13.  A  testator  after  gifts  to  **hi8  sister 
M,  P.  T.  /)."  and  to  his  niece  "  A,  T,  U.*' 
(but  who  were  really  the  sister  and 
niece  of  his  wife),  gave  a  portion  of  his  re- 
sidue to  "his  niece  M.  F,  T.  D."  He  had 
DO  niece  of  that  name.  The  Court,  being 
unable  to  come  to  a  conclusion  whether 
the  word  '*  niece*'  had  been  by  mistake 
substituted  for  "sister,"  or  the  name 
M.  F.  T.  D,  for  A.  T,  D„  held,  that  the 
gift  of  the  residue  was  void  for  uncer- 
tainty.   DrakB  v.  Drak9,    ( No.  2.) 

vol.  25,  p.  642 
li.  A  testator  devised  a  freehold  in  trust 
to  accumulate  the  rents  for  periods  of 
not  lesa  than  ten  years  successively  at  a 
time,  at  the  expiration  of  which,  the  ac- 
camulatioqs  to  be  paid  to  the  testator'a 
'*  tons  and  daughters,  or  such  of  them  as 


should  be  living  at  the  respective  periods 
of  division,  and  the  issue  of  such  of  them 
as  »hall  have  died  leaving  lawful  iasue, 
such  issue  taking  their  deceased  parent's 
share,"  to  be  vested  interesu  in  the  same 
respectively  at  th£  age  of  twenty-one 
years,  and  so  on  from  time  to  time  until 
the  expiration  of  twenty -one  years 
after  the  decease  of  the  survivor  of 
her  children.  And  from  and  after  the 
expiration  of  the  term  of  twenty-one 
years,  he  devised  the  same  premiaea  unio 
such  of  his  grandchildren  and  their  issue 
as  should  then  stand,  in  respect  to  him, 
in  equal  degree  of  consanguinity,  and 
their  heirs,  as  tenants  in  common. 
Held,  that  '*  issue"  was  to  be  read 
*'  children,"  and  the  word  **  and"  to  be 
read  "or,"  and  that  the  devise  was 
neither  void  for  remoteness  nor  uncer- 
tainty.   Maynard  v.  WrighU 

vol.  26,  p.  285 

15.  Gift  to  *'  my  grandchildren  and  their 
issue  as  shall  stand,  in  respect  to  me,  in 
equal  degree  of  consanguinity."  Held, 
not  void  for  uncertainty,  the  sentence 
being  read  in  the  alternative.     Ibid, 

16.  Specific  performance  of  an  agreement 
to  purchase  one-third  of  a  foundry  re- 
fused, on  the  ground  of  uncertainty,  the 
contract  not  specifying  what  portion  of 
the  purchase  money  was  to  be  iel't  in  the 
business,  but  only  a  "large  portion," 
and  not  stating  when  it  was  to  be  paid, 
or  how  to  be  secured,  and  what  interest 
was  to  be  allowed  in  the  meanwhile. 
Coo/wr  V.  H'wi,  vol.  26,  p.  293 

17*  A,  B.,  a  trustee,  verbally  promised  his 
cestuit  qu§  trusts^  that  if  they  would  con- 
cur in  a  sale  of  the  trust  estate,  for  its 
full  value,  to  C.  I) ,  he  would  bequeath 
to  them,  by  his  will,  "  at  leaat  as  much  as 
they  would  get  under  their  father'a  will." 
A.  B,  had  an  interest  in  the  purchase. 
Held,  that  it  was  sufficiently  ceruin,  and 
that  this  Court  would  enforce  it.  Ridleif 
V.  Ridletj,  vol.  34,  p.  478 

18.  By  his  will,  the  testator  gave  hia  re- 
sidue amongst  his  nephews  and  nieces, 
excluding  '*  John  "  Shuti*  By  a  codicil, 
he  varied  the  limitation  to  this  class,  and 
excluded  **  WiUiam**  ShutI  "  as  in  his 
said  will  was  directed."  Held,  that  the 
exclusion  was  void  for  uncertainty,  and 
that  they  both  took  a  share,  dpe  v. 
Henikaw.  vol.  35,  p.  420 

19.  A  tf'stator  devised  to  each  of  his  four 
dam^hters  a  house  and  garden  at  0.,  to 
be  built  at  the  expense  of  his  executors. 
A  daughter  /H.,  requiring  the  house,  one 
was  built  with  a  garden  by  />.,  the  exe- 
cutor, who  was  also  residuary  legatee  and 
devisee:  Held,  after  the  death  of  /)., 
that  the  gift  was  not  void,  and  that  M, 
was  entitled  to  the  house  and  garden. 
Edwardet  w,  Jones,    (No.  2.) 

vol.  35,  p.  474 
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UNCLAIMED  DIVIDENDS. 

1.  A  Bum  of  stock  wm  standing  In  the 
name  of  a  testatrix,  wliich  her  exe- 
cutors overlooked,  and  the  dividends 
remained  unclaimed,  the  stock  was 
transferred  to  the  National  Debt  Com- 
missioners. After«rarda  one  Sanders 
procured  a  probate,  in  the  name  of 
r.  Hunt,  of  a  forged  will  of  the  testatrix, 
and  obtained  a  transfer.  Held,  that  the 
probate  did  not  authorize  a  payment  to 
Sandert,  and  that  a  party  giving  faith  to 
the  probate  was  bound  to  see  that  the 
person  claiming  under  it  was  a  real 
r.  Huni.     Ex  parte  Joliiffe, 

vol.  8,  p.  168 

2.  Under  the  above  circumstances,  a  trans- 
fer from  the  aggregate  fund  in  the  name 
of  the  commissioners  was  ordered  to  be 
made  to  the  real  executor.    Ibid. 


UNDERTAKING. 

1.  The  Court  relieved  a  party  from  an 
undertaking  to  make  an  admission  upon 
a  trial  at  law,  the  law  on  the  point  having, 
since  the  undertaking,  been  placed  in  a 
state  of  uncertainty,  by  reason  of  con- 
flicting  decisions  of  different  courts.  Cocks 
V.  PMrJag.  vol.  12,  p.  451 

2.  Upon  an  alleged  misjoinder  of  husband 
and  wife  as  petitioners,  counsel,  upon  the 
instructions  of  the  solicitor,  undertook  to 
amend  by  making  it  the  petition  of  the 
wife  by  her  next  friend.  Held,  that  the 
solicitor  was  not  personally  respennible 
for  the  performance  of  the  undertaking. 
in  re  fVUiiams.  vol.  12,  p.  510 

S.  Where  money  is  ordered  to  be  paid  to 
one  on  his  undertaking  to  satisfy  another, 
che  Court  will  enforce  the  undertaking. 
SirdtJIeid  v.  Tkaeker.  vol.  18,  p.  588 

4.  A  sum  was  ordered  to  be  paid  to  A,  B. 
for  past  maintenance  of  an  infant,  on  his 
undertaking  to  pay  the  infant's  school- 
master's bill.  J.  B.  having  shewn  a 
disposition  not  so  to  apply  the  money, 
the  Court  atayed  the  payment,  and  ulti- 
mately, on  the  application  of  the  school- 
master, ordered  payment  to  him  out  of 
the  fund.    /MdL 


UNDUE  INFLUENCE. 

!•  The  Court,  under  the  circumstances  of 
the  case,  refused  to  set  aside  deeds  exe- 
cuted by  one  under  restraint  in  a  lunatic 
asylum,  under  medical  certificates.  Selhy 
v.  Jackson,  vol.  6,  p.  192 

2.  jL  B.,  very  soon  after  coming  of  age, 
was  induced  by  C.  /).,  his  superior  officer, 
to  accept  bills  for  3,000/,  at  two  months, 
for  his  accommodation,  which  were 
handed  by  CD,  to  £.  F.,  a  money  lender 


in  payment  of  a  debt  of  2,590A  E.  F„ 
who  was  privy  to  the  transaction,  after- 
wards agreed  to  arrange  the  renewal  of 
these  and  another  bill  for  500/.  for 
twelve  months  in  consideration  of  A,  B,*t 
promissory  note  for  2,500/.  payable  in 
three  years,  which  sum  E.  F.  charged  for 
his  expense  aud  trouble.  E,  F.  was, 
under  the  circumstances,  restrained  till 
the  hearing,  from  suing  for  the  2,500/. 
Llojfd  V.  Ciark,  vol.  6,  p.  309 

3.  A  niece,  two  months  after  she  came  of 
age,  and  after  her  guardians  had  fully 
accounted  to  her,  entered  into  a  volun- 
tary security  for  her  uncle,  by  whom  she 
had  been  brought  up,  and  who  was  con- 
sidered by  the  Court  as  atanding  in  loco 
parentis.  The  Court  set  it  aside.  Archer 
V.  Hudson.  vol.  7t  p.  551 

4.  Where  a  transaction  takes  place  between 
parent  and  child,  just  after  the  child  has 
attained  twenty-one,  and  prior  to  what 
may  be  called  a  complete  "emancipa- 
tion," without  any  benefit  moving  to  the 
child,  the  presumption  is  that  an  undue 
influence  has  been  exercised  on  the  part 
of  the  child,  and  a  party  seeking  to 
maintain  such  a  transaction  must  shew 
that  that  preaumption  is  adequately  re- 
butted.    Ibid. 

5.  1  hough  Courta  of  equity  do  not  inter- 
fere to  prevent  an  act  even  of  bounty 
between  parent  and  child,  yet  they  will 
see  that  the  child  is  placed  in  such  a 
posit iou  at  will  enable  him  to  form  an 
entirely  free  and  unlettered  judgment, 
independent  altogether  of  any  sort  of 
control.     Ibid. 

6.  Voluntary  settlement  by  a  younger 
sister,  of  the  whole  of  her  present  and 
future  property,  principally  m  favour  of 
her  eldest  sister,  set  aside,  the  eldest  sis- 
ter having  obtained  great  ascendancy  and 
influence  over  the  younger,  the  circum- 
stances of  the  transaction  being  open  to 
suspicion,  the  settlement .  being  very  im- 
provident, and  the  settlor  not  having  had 
the  benefit  of  independent  professional 
advice.     Harvey  v.  Mount,   vol  8,  p.  439 

7.  A  man  who  is  in  distress  may  neverthe- 
less contract,  and  if  being  in  distress,  he 
procures  other  persons  to  consent  to  an 
agreement,  which  he  would  not  himself 
have  requested  or  consented  to  if  he  had 
not  been  in  distress,  and  afterwards  suc- 
cesofully  urges  and  obtains  the  perform- 
ance of  that  agreement,  and  receives  the 
money  secured  by  it,  and  after  that,  ac- 
quiesces for  a  length  of  time  in  the  per- 
formance, without  any  notice  of  dissatis- 
faction or  complaint,  he  is  not  entitled  to 
set  aside  the  transaction  on  the  mere 
ground  of  his  poverty  and  distress,  in 
the  absence  of  any  deception  or  fraud 
proved  to  have  been  praetised  upon  him. 
Riee  ▼.  Gordon.  vol.  11,  p.  265 
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8.  Conveyance  by  the  Plaintiff,  an  eldest 
son,  to  the  Defendants,  his  brothers,  of 
his  interest  in  an  estate,  for  an  inadequate 
consideration,  set  aside,  on  the  ground 
of  the  Plaintiff's  ignorance  of  his  rights, 
and  of  the  absence  of  a  full  and  free  dis- 
closure of  all  the  material  facts  known 
by  the  Defendants,  and  of  the  Plaintiff 
being  under  pecuniary  pressure  and  with- 
out proper  legal  advice.    Siurge  v.  Sturge» 

vol  12,  p.  229 

9.  About  siK  months  after  a  lady  came  of 
age,  a  creditor  of  her  father  obtained 
from  her  securities  for  his  debt.  The 
Court  was  of  opinion,  that  the  creditor 
had  not  used  any  undue  or  fraudulent 
means,  or  availed  himself  of  the  fraud 
of  any  other  party  to  procure  payment, 
and  held,  that  the  mere  fact  of  a  daughter 
voluntarily  paying  the  debt  of  her  father, 
who  was  in  difficulties,  was  not,  of  itself, 
ground  for  imputing  undue  influence  to 
the  father,  or,  even  if  such  influence  had 
been  exercised,  for  imputing  knowledge 
of  it  to  the  creditor  who  received  pay- 
ment in  that  way.     Thomber  v.  Sheard. 

vol.  12,  p.  £88 

10.  An  agreement  to  release  executors  en- 
tered into  about  three  months  after  an 
infant  came  of  age,  and  carried  into 
effect  about  three  months  subsequently 
by  deed,  set  aside ;  the  agreement  having 
been  entered  into  in  the  absence  of 
proper  independent  advice  and  assist- 
ance, and  without  a  proper  opportunity 
of  examining  the  accounts,  and  the  deed 
having  been  executed  under  the  same 
influence,  and  without  a  proper  and  ne- 
cessary examination  and  verification  of 
the  accounts.     Thomber  v.  Sheard, 

vol.  12,  p.  $%9 

11.  An  old  woman  was  induced,  without 
consideration,  to  transfer  her  stock  into 
the  name  of  another,  who,  by  bis  an- 
swer, swore,  that  there  had  been  a  gift 
of  it  to  him,  subject  to  a  trust  for  the 
transferror,  for  life.  An  injunction  to 
restrain  the  transfer  and  receipt  of  the 
dividends  was  continued.  Cuttance  v. 
Cunningham,  vol.  13,  p.  363 

12.  Distinction  between  the  cases  where, 
as  between  strangers,  benefits  are  ob« 
tained  by  undue  influence,  and  arrange- 
ments entered  into  for  the  peace  of 
families  and  the  security  of  family  pro- 
perty.   Hoghien  V.  Hoghtan. 

vol.  15,  p.  278 

13.  If  a  person  obtain  by  voluntary  dona- 
tion a  large  pecuniary  benefit  from 
another,  the  burden  of  proving  the 
transaction  righteous  falls  on  the  person 
taking  the  benefit,  and  this  is  proved  by 
shewing  that  the  donor  fully  understood 
what  he  was  doing ;  but  where  the  re- 
lation of  the  parties  is  such,  that  undue 
influence  might  have  been  exercised,  it 


must  also  be  shewn  that  the  disposition 
of  the  donor  was  not  produced  by  undue 
influence.  In  many  cases,  the  Court, 
from  the  relations  existing  between  the 
parties,  infers  the  probability  of  undue 
influence,  as  in  the  cases  of  guardian  and 
ward,  solicitor  and  client,  spiritual  ad- 
viser and  pupil,  medical  adviser  and 
patient,  and  the  like.  Transactions 
between  such  persons  are  watched  with 
jealousy,  not  only  to  see  that  the  party 
fully  understood  the  act,  but  alao  that 
it  was  not  brought  about  by  the  exercise 
of  that  influence.  The  relation  of  parent 
and  child  comes  within  this  class.  Ibid. 
H.  Such  an  influence  is  not  discounte- 
nanced by  the  Court,  but  it  ought  to  be 
exercised  for  the  benefit  of  the  person 
subject  to  and  not  of  the  person  pos- 
sessing it.     Ibid. 

15.  In  family  arrangements,  though  the  in- 
fluence exists,  and  has  probably  been 
exercised,  yet  if  the  transaction  be  one 
that  tends  to  the  peace  or  security  of  the 
family,  to  the  avoiding  of  family  disputes 
and  litigation,  or  to  the  preservation  of 
the  family  property,  the  same  principles 
are  not  applied  as  to  dealings  between 
strangers,  but  such  principles  are  then 
applied,  as,  on  the  most  comprehensive 
experience,  have  been  found  to  tend  most 
to  the  interest  of  families.  The  cases  re- 
lating to  the  resettlement  of  the  family 
property  appear  stronger.    Ibid. 

16.  A  married  woman,  having  separate 
estate,  joined  with  her  trustee,  who  was 
her  confidential  medical  attendant,  in 
granting  annuities  secured  on  her  sepa- 
rate estate  for  his  benefit.  She  after- 
wards sought  to  set  them  aside,  as 
against  the  grantees.  Held,  that  the 
onua  of  proving  their  invalidity  was  on 
her,  and  it  appearing  that  she  understood 
the  transaction,  and  no  undue  persuasion 
or  coercion  having  been  proved,  it  was 
held  that  they  could  not  be  impeached. 
Held  also,  that  the  principle  of  Archer  v. 
Hudson  did  not  apply  to  the  case.  Blackie 
V.  Clark  i  Cock  v.  aark.      vol.  15,  p.  595 

17.  Whenever  a  person  obtains,  by  volun- 
tary donation,  a  benefit  from  another,  he 
is  bound,  if  the  transaction  be  quc»tioned, 
to  prove  that  the  transaction  was  righ- 
teous, and  that  the  donor  voluntarily  and 
deliberately  did  the  act,  knowing  its 
nature  and  effect.     Cooke  v.  Lamoite. 

vol.  15,  p.  234 

18.  The  above  rule  is  not  confined  to  the 
cases  of  attorney  and  client,  parent  and 
child,  &c.,  but  is  general.    Ibid. 

19.  A  nephew,  who  was  provided  for  by  his 
aunt's  will,  obtained  a  post  obii  bond 
from  her.  It  was  set  aside,  he  not 
having  proved  that  she  knew  that  the 
effect  of  the  bond  was  to  make  her  will 
irrevocable.    Ibid, 
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20.  When  a  man  obtains,  without  conside- 
ration»  a  security  from  a  lady  to  whom 
he  is  engaged  to  be  married,  the  Court 
requires  him  to  shew  the  bona  fides  of  the 
transaction.     Cobbeit  v.  Broek, 

vol.  20,  p.  524 

21.  A  debtor  induced  a  lady,  to  whom  he 
was  engaged,  to  become  security  for  a 
debt.  After  the  marriage,  she  insisted 
that  she  had  been  imposed  upon.  Held, 
that  the  only  duty  of  the  creditor  (who 
was  aware  of  the  relation  between  the 
parties)  towards  the  lady  was,  to  see  that 
she  had  proper  professional  assistance, 
and  that  any  fraud  or  misrepresentation 
of  the  debtor  in  the  transaction,  of  which 
the  creditor  had  no  notice,  did  not  affect 
his  security.    Ibid, 

22.  Transactions  between  parent  and  child 
are  to  be  regarded  with  jealousy,  but,  in 
arrangements  between  father  and  son  for 
the  resettlement  of  family  estates,  if 
the  resettlement  be  not  obtained  by  mis- 
representation or  suppression  of  the 
truth,  if  the  father  acquires  no  personal 
benefit,  and  if  the  settlement  is  a  rea- 
sonable  one,  the  Court  will  support  it, 
even  though  the  father  did  exert  parental 
authority  and  influence  over  the  son  to 
procure  the  execution  of  it  Hariopp  v. 
Hartopp.  vol.  21,  p.  259 

28.  Parental  influence  is  inseparable  from 
arrangements  between  father  and  son 
for  the  resettlement  of  family  estates; 
but  its  existence  and  operation  are  not 
sufficient  to  invalidate  the  transaction, 
if  it  be  not  exerted  for  the  benefit  of  the 
person  possessing  it.    Ibid. 

24.  The  Plaintiff  was  tenant  in  tail,  and 
the  Defendant,  his  father,  tenant  for  life 
of  family  estates.  The  Plaintiff,  eleven 
months  after  attaining  twenty-one,  being 
in  pecuniary  difficulties,  joined  his 
father  in  a  resettlement  of  the  estates. 
The  Court,  though  satisfied  that  parental 
authority  and  influence  had  been  exerted 
to  obtain  the  execution  of  the  settlement, 
but  not  for  the  father's  individual  advan- 
tage, who  obtained  no  direct  personal 
benefit  from  it,  supported  the  settlement, 
holding  that  a  jointure  thereby  provided 
for  the  son's  mother  did  not  come  within 
the  definition  of  benefit  to  the  father, 
and  that  the  postponement  of  the  son's 
daughters  to  his  younger  brother  was  not 
unreasonable,  considering  that  thereby 
the  estates  were  made  to  accompany  the 
family  title.    Ibid, 

25.  Observation  on  the  application  of  the 
doctrine  of  undue  influence.  Fowler  v. 
9Fyatt.  vol.  24,  p.  232 

26.  A  gift  by  a  child  to  her  parent  imme- 
diately after  attaining  twenty-one  cannot, 
under  ordinary  circumstances,  be  sup- 
ported.   Bury  V.  Oppenheim, 

vol  26,  p.  594 


27.  Soon  after  attaining  twenty- one  a 
daughter  sold  her  reversiooary  interest 
and  the  amount  was  received  by  her 
father.  He  said  she  had  determined 
that  the  most  advantageous  course  for 
her  to  adopt  would  be  to  give  the  money 

•  to  him  to  be  applied  by  him  in  improving 
and  extending  his  business,  in  order  to 
increase  his  estate,  and  to  enable  him 
better  to  provide  for  his  family  after  his 
decease,  and  she  accordingly  gave  him 
the  money.  Held,  that  the  father  was  a 
trustee  of  the  money  for  the  daughter, 
and  he  was  bound  to  repay  it.    IbUt, 

28.  A  young  lady,  two  years  after  she  came 
of  age,  granted  a  mining  lease,  as  to 
part  of  the  property  in  possession,  and 
as  to  the  rest,  in  reversion,  to  her  brother- 
in-law  and  uncle,  at  the  suggestion  and 
advice  of  her  father's  executor,  and  with 
no  independent  advice.  Three  months 
afterwards,  the  executor  was  taken  into 
partnership  with  the  lessees.  It  ap- 
peared that  applications  of  other  persons 
to  become  lessees  had  been  discoun- 
tenanced, and  concealed  from  tlie  know- 
ledge of  the  lady.  Held,  that  to  support 
the  lease  in  equity,  the  lessees  were 
bound  to  shew,  that  no  better  terms  could 
have  been  obtained ;  that  the  grantor 
had  the  fullest  information  on  the  sub- 
ject; that  she  had  separate,  independent 
and  disinterested  advice,  and  that  she 
had  deliberately  and  intentionally  made 
the  grant ;  and  the  lessees  having  failed 
in  proving  this,  the  lease  was  cancelled. 
Groivenor  v.  Sherratt,  vol.  28,  p.  659 

29.  A  mining  lease  granted  by  a  person 
two  years  after  coming  of  age  set  aside. 
Ibid, 

30.  Purchase  from  a  poor  sick  man,  shortly 
before  his  death,  at  an  under-value,  and 
under  circumstances  of  great  precipita- 
tion and  without  proper  protection,  set 
aside  at  the  instance  of  his  heir-at-law. 
Clark  \,  Malpas,  vol.  31,  p.  80 

31.  Whether  a  transaction  can  be  set  aside 
for  undue  influence,  when  it  has  been 
exercised  not  by  the  party  obtaining 
benefits  under  it,  but  by  a  third  person, 
quare,    Beniley  v.  Maekay, 

vol.  81,  p.  143 
82.  A  conveyance  by  an  aunt  to  her  ne* 
phew,  without  any  consideration,  of  all 
her  real  estates,  reserving  a  life  estate 
only  to  herself,  and  containing  no  power 
of  revocation,  supported,  it  appearing 
that  the  proposal  had  emanated  from  the 
aunt ;  that  the  deed  had  been  prepared, 
on  her  instructions,  by  the  family  soli- 
citor ;  that  it  had  been  fully  explained  to 
her,  and  that  the  nephew  had  possessed 
no  further  influence  than  that  arising 
from  his  aunt's  attachment  for  and  con- 
fidence in  him.     Toker  v.  Toker, 

vol.  8 1,  p.  629 
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S3.  A  conveyance  of  a  large  estate  by  a 
client  to  a  barrister,  who  had  been  sue 
cessfuliy  engaged  for  her  in  recovering 
the  estate,  in  consideration  of  his  ser- 
vices, set  aside  fur  undue  influence. 
Broun  v.  Kennedy,  vol.  S3,  p.  133 

34.  Held  also,  that  such  a  deed  could  not 
be  supported,  either  on  a  previous  con- 
tract to  pay  her  20,000/.,  or  as  executed 
in  performance  of  a  moral  obligation. 
[bid, 

85.  Held,  that  a  purchaser  from  an  old, 
infirm  and  ignorant  woman,  having  no 
professional  advice,  was  bound  to  prove 
that  he  gave  the  full  value  for  the  pro- 
perty, and  failing  in  such  proof,  the 
transaction  waa  set  aside,  with  costs. 
Baker  v.  Monk,  vol.  33,  p.  419 

36.  Securities,  given  by  the  Plaintiff  six 
months  after  he  attained  twenfy-one  to 
the  Defendants  for  a  debt  due  to  them 
from  his  eider  brothers,  set  aside  with 
costs.     Sereombe  v.  Sanders. 

vol.  34,  p.  382 

37.  Voluntary  conveyance  to  a  mother  by 
a  daughter  six  months  after  she  had 
attained  twenty  one,  and  seven  days 
before  the  daughter's  marriage,  but  un- 
known to  her  husband,  set  aside,  both 
on  the  ground  of  the  maternal  influence, 
and  of  the  fraud  on  the  husband's  ma- 
rital rights.     CJtambert  v.  Crabbe. 

vol.  34,  p.  457 
36.  A  son  attained  twenty-one  in  1855, 
and  in  1857  he  conveyed  to  his  father 
his  reversionary  estate  and  interest,  in 
conrideraiion  of  moneys  advanced  for  his 
commission,  outfit  and  debts  during  his 
minority,  and  a  further  sum  of  500/. 
then  advanced.  Held,  that  the  dt>ed 
could  not  stand  except  as  a  security  for 
the  500/.     Potis  v.  Surr,    vol.  34,  p.  543 

39.  Transaction  between  fether  and  son, 
seven  years  after  the  latter  came  of  age, 
by  which  the  father  obtained  a  benefit  of 
5,790/.  in  the  event  of  the  son  dying 
without  children  supported  ;  there  being 
a  valuable  conaideration  on  the  part  of 
the  father,  the  settlement  being  a  fit  and 
proper  family  arrangement,  and  the 
transaction  not  having  been  impeached 
until  after  the  death  of  the  father.   Ibid, 

40.  Securities  obtained  from  sons  for  their 
father's  debt  set  aaide,  the  creditors  fail- 
ing to  prove  (as  they  were  bound  to  do) 
that  the  sons  knew  the  true  nature  of  the 
transaction,  and  that  no  undue  infiuence 
had  been  exercised  by  the  father.  Ber- 
doe  V.  Dawacn,  vol.  34,  p.  603 


UNIVERSITY. 

College  statutes  made  under  the  19  &  20 
Viet  c,  88,  held  not  to  affect  the  rights  of  a 
founder's  kin.    AUomey- General  v.  ^m/- 


ney  Suttex  College  Cambridge  and  TWaily 
College  Orford,  and  Frederick  GreenhUL 

vol.  34,  p.  657 


UNMARRIED. 
iSee  Next  op  Kin.] 

1.  Where  there  is  a  gift  over  in  the  event 
of  a  person,  who  is  not  married  at  the 
time,  dying  **  unmarried,"  it  means  with- 
out ever  having  been  married.  Heywood 
V.  Heywood,  vol.  29,  p.  9 

2.  In  a  limitation  in  a  marriage  settlement, 
giving  the  whole  fund,  after  the  death  of 
the  parents,  to  an  only  child,  if  all  but 
one  should  have  died  "  unmarried  and 
without  issue."  the  word  "  unmarried" 
was  construed  "  without  having  been 
married,"  and  one  having  married,  it  was 
held  that  the  clause  became  inoperative. 
Ibid. 


USUAL  COVENANTS. 

[See  Notice.] 

USURY. 

1.  The  Plaintiff  lent  the  Defendant  a  sum 
of  money  on  his  bond  and  an  equitable 
deposit.  The  bond,  on  the  face  of  it,  was 
usurious,  and  an  action  having  been 
brought  on  it,  the  Plaintiff  failed.  The 
Plaintiff  afterwards  came  into  equity, 
shewing  that  the  bond  had  been  errone- 
ously prepared;  and  that,  in  fact,  the 
contract  was  not  usurious,  and  praying 
that  the  instrument  might  be  reformed, 
and  effect  given  to  his  equiteble  deposit. 
Tlie  Court,  being  satisfied  of  the  error. 
Held,  that  the  Plaintiff  was  entitled  to 
the  relief  he  asked.  Hodgkinson  v. 
IVyatt.  vol.  9,  p.  566 

2.  In  1816  J.  transferred  10|000/.  Three 
per  Cents,  to  B,,  which  he  sold,  and 
after  retaining  6,000/.  repaid  the  surplus 
to  J.  Concurrently  B,  gave  to  J,  a 
bond,  conditioned  for  the  repayment  of 
of  6,0(i0/.  and  five  per  cent,  interest,  and 
he  wrote  to  A.,  engaging  to  replace  the 
6,000/.  in  the  Three  per  Cents.  In  1822 
B,  admitted  his  obligation  to  restore  to 
J,  the  stock  sold  out.  The  Court,  in 
1852,  considering  that  the  contract  was 
for  restoring  the  stock,  and  that  A,  had 
not  the  option  of  taking  stock  or  money, 
held  that  the  contract  was  not  usurious. 
Goddard  v.  Lethbridge,         vol.  16,  p.  529 

3.  An  account  between  A,  and  B,  having 
been  settled.  A,  executed  a  general  re- 
lease to  B,  Held,  that  the  account  could 
not  be  opened  by  A.^  on  the  ground  of 
usury,  until  the  release  had  been  set 
aside,  and  that  the  release  could  not  be 
set  aside  on  the  mere  ground  of  usurioui 
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irems  having  entered  into  the  account, 
of  which  hoth  partiea  were  cogniisant. 
Fawhf  V.  WjfaU.  vol.  24,  p.  232 


VENDOR  AND  PURCHASER. 

[Set  Conditions  op  Sale,  Contract, 
Purchase  in  Lots,  Rescinding  Con- 
tract, Sale  bt  Auction,  Sale  bt 
Court.  Specific  Performance,  Time 
op  THE  Essence,  Title,  Undue  Influ- 
ence, Vendor  and  Purchaser  (Con- 
ditions OF  Sale),  Vendor  and  Pur* 
CHAiieR  (Conveyance),  Vendor  and 
Purchaser  (Misrepresentation), 
Vendor  and  Purchaser  (Title), 
Waiver  of  Requisitions  as  to 
Title.] 

1.  A  purchaser  from  the  Court,  is,  in 
equity,  the  owner,  from  the  order  con- 
firming the  report,  and  any  deterieration 
of  the  property  arising  from  accident  or 
by  fire,  without  the  default  of  the  vendor, 
falls  upon  the  purchaser.  Robertson  v. 
Sketton.  vol.  12,  p.  260 

2.  If,  between  the  contract  and  conveyance, 
a  loss  arises  by  accident,  which  brings 
with  it  legal  obligation  which  must  be 
immediately  satisfied,  the  expense  in- 
curred by  the  vendors  is  payable  by  the 
purchaser.     Jbid, 

y  After  the  confirmation  of  the  report,  a 
part  of  the  premises  fell  down  and  da- 
maged the  neighbouring  property,  the 
owner  of  which  threatened  to  bring  an 
action,  and  the  remainder  was  ruinous 
and  dangerous  to  the  public.  The 
vendor  having  reinstated  and  repaired 
the  premises,  the  Court  held,  that  the 
purchaser  was  bound  to  indemnify  him, 
and  on  petition,  ordered  a  reference  to 
ascertain  the  expenses  properly  incurred. 
ibid. 

4.  By  conditions  of  sale,  interest  was  pay- 
able from  Nocember,  1846,  if,  "from  any 
cause  whatever,*'  the  purchase  should  not 
be  then  completed.  The  vendors  did  not 
make  out  their  title  until  March,  1849. 
Held,  that  interest  was  payable  only  from 
the  last  mentioned  period.    Ibid, 

6.  A  jB.,  being  desirous  of  raising  money 
to  enable  him  to  prosecute  his  claim  to  a 
fund  io  Court,  applied  to  a  solicitor  for 
that  purpose.  An  agreement  was  exe- 
cuted, by  which  the  solicitor  agreed  to 
lend  1,000/.,  and  A.  B,  agreed  to  pur- 
chase from  him  some  land  for  6,000/.  (ten 
tiroes  its  value).  The  land  was  conveyed, 
and  the  fund  in  Court  mortgaged  by  A, 
B,  for  the  6,000/.;  but  the  1,000/.  was 
not  advanced  at  the  time.  The  Court  on 
the  ground  of  the  gross  inadequacy  of 
value,  coupled  with  the  other  circum- 
stances of  the  case,  set  aside  the  whole 
transactioB  with  costs.    CoekeU  v.  Ikylor. 

vol.  Ifl,  p.  103 


6.  Inadequacy  of  value,  though  it  is  not 
by  itself  a  sufficient  ground  for  avoiding 
a  sale,  is  yet  of  great  weight  when  coupled 
with  circumstances  of  oppression.     Ibid. 

7*  In  the  absence  of  any  express  stipula- 
tion, the  expenses  and  outgoings  of  pro- 
perty sold  must  be  borne  by  the  ven- 
dors, down  to  the  time  when  the  put  chaser 
could  prudently  take  possession,  i.  e. 
down  to  the  time  when  a  good  title  was 
shewn.    Carrodut  v.  Sharp,    vol.  20,  p.  56 

8.  Special  conditions  of  sale  are  construed 
most  strictly  against  the  vendor.  Hay^ 
ford  V.  Criddle,  vol.  22,  p.  477 

9»  A  vendor  has  duties  in  that  character, 
which  he  cannot  get  rid  of  by  such  con- 
ditions of  sale.     Gremve*  v.  lVil»on, 

vol.  25,  p.  200 

10.  It  is  the  duty  of  •  vendor,  in  his  par- 
ticulars of  sale,  to  describe  the  property 
with  perfect  accuracy,  and  not  leave  it 
to  inference.    Swaisland  v.  Dearaley. 

vol.  29,  p.  430 

11.  A  purchaser  was  let  into  the  receipt  of 
the  rents  before  completion  and  without 
payment  of  his  purchase- money.  Great 
delay  having  occurred,  and  no  payment 
having  been  made  to  the  vendor,  he  gave 
notice  to  the  tenants  and  prevented  any 
further  receipt  of  the  rents  by  the  pur- 
chaser. Held,  that  this  did  not  deprive 
the  vendor  of  his  right  to  have  the  con- 
tract specifically  performed.  Colby  v. 
Oadtden.  vol.  34,  p.  416 


VENDOR  AND  PURCHASER  (CON- 
VEYANCE). 

1.  A.  agreed  to  demise  certain  premises  to 
B.  There  was  an  outstanding  equitable 
interest  vested  in  C  Held,  that  B.  was 
bound  to  accept  a  demise  from  A.  in 
which  C.  joined ;  and  was  not  justified 
in  insisting  on  A.  obtaining  a  releaas 
from  C.  in  order  to  enable  him  alone  to 
make  a  valid  demise.    Beeves  v.  Gill. 

vol  1,  p.  875 

2.  A.,  who  possessed  a  real  estate,  com- 
mitted an  act  of  bankruptcy ;  he  after- 
wards took  the  benefit  of  the  Inaolvent 
Debtors  Act,  and  was  subsequently  de- 
clared bankrupt.  Held,  that  the  as- 
signees in  bankruptcy  could  not  make  a 
good  title  to  a  real  esute  of  the  bank- 
rupt ;  that  the  esute  was  vested  in  the 
assignees  of  the  insolvency,  and  that 
the  objection  waa  one  of  title  and  not  of 
conveyance,    ^idebotham  v.  Barriagton, 

vol.  3,  p  524 

3.  A  testator  gave  his  real  and  personal 
estate  to  A.,  subject  to  the  payment  of 
his  debts  and  certain  annuities,  and  ap- 
pointed him  executor.  Held,  that  A. 
could  make  a  good  title  to  the  real  estate, 
without  the  concurrence  of  the  annui- 
tants, and  that  a  purchaser  from  A  Was 
not  bound  to  see  to  the  application  of 
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the  purchase  money.  Held  also,*  that 
the  objection  was  one  of  title,  and  not  of 
conveyance.    Pt^t  ▼•  jfdam, 

voL  4,  p.  269 

4.  The  completion  of  a  contract  having^ 
been  delayed  for  thirteen  years,  the  pro- 
perty became  deteriorated  by  dilapida- 
tions. Held,  under  the  circumstances, 
that  the  loss  must  fall  on  the  purchaser, 
as  the  state  of  the  title  was  such,  that  he 
ought  to  have  completed  his  purchase 
and  taken  possession.     Minehin  v.  Nance, 

vol.  4,  p.  832 

6,  Lessee  of  a  house  and  fixtures  agreed 
to  pay  the  expense  of  preparing  the 
agreement.  Held,  that  he  was  liable  to 
pay  the  costs  of  preparing,  and  of  copies 
of  an  inventory  of  the  fixtures  referred 
to  by  the  agreement    In  re  Thonuu. 

vol.8,  p.  145 

6.  It  being  one  of  the  terms  of  a  contract 
between  vendor  and  purchaser,  that  cer- 
tain parties  were  to  join  in  the  convey- 
ance, the  Court  would  not  enter  into  the 
question,  whether  they  were  necessary 
or  proper  parties.     Benson  v.  Lamb, 

vol.  9,  p.  502 

7.  On  a  sale  by  a  trustee,  he  stipulated 
that  his  receipt  should  be  deemed  an 
effectual  and  conclusive  discharge,  and 
that  the  purchaser  should  not  require  the 
concurrence  of  the  heir  or  cestui  que  trust, 
A  decree  was  made  for  specific  perform- 
ance and  reference  as  to  title.  The 
Master  found  in  favour  of  the  trustee ; 
and  upon  exceptions,  the  purchaser  con- 
tendea,  that  the  rule  as  to  the  concur- 
rence of  the  cestui  que  trust  being  one  for 
their  protection,  it  was  a  breach  of  trust 
to  stipulate  that  they  should  not  concur : 
but  the  Court  held  the  point  concluded 
by  the  decree.     IVilknuon  v.  Hartley, 

vol.  15,  p.  183 

8.  The  Plaintiff  agreed  to  sell  the  Defend- 
ant an  orchard,  described  as  being  in  the 
'*  occupation  of  L,  P,,**  and  that  the  pur- 
chaser should  have  "  possession"  on  the 
day  appointed  for  completion.  Held, 
that  **  possession"  did  not  mean  **  per- 
sonal occupation,'*  and  a  decree  for  spe- 
cific performance  was  made  a|rainst  the 
defendant,  although  the  Plaintiff  was 
unable,  by  reason  of  L.  P.*s  tenancy,  to 
put  him  in  actual  occupation  of  the  pre- 
mises.    Lake  v.  Dean,         vol.  28,  p.  607 

9.  An  official  manager  sold  some  property, 
stipulating  that  the  purchaser  should  ac- 
cept a  conveyance  from  him,  without  re- 
quiring the  concurrence  of  any  other 
person,  for  any  purpose  whatsoever ;  but 
if  the  purchaser  considered  the  legal 
estate  to  be  outstanding,  and  should  re- 
quire a  conveyance  thereof,  he  should 
bear  all  the  expenses.  The  purchaser 
was  to  pay  the  purchase-money  on  a  day 
named,  at  which  time  the  purchase  was 
to  be  completed.    Held,  that  the  pur- 


chaser was  bound  to  pay  his  purchase- 
money  on  having  a  conveyance  of  the 
equitable  estate  from  the  official  manager, 
the  vendor  being  bound  subsequently  to 
assist  in  getting  in  the  legal  esute  at  the 
purchaser's  expense.  The  Official  Man- 
ager  of  the  Sheertuss  Waterworks  Company 
V.  Poison.  vol.  29,  p.  70 


VENDOR  AND  PURCHASER  (MIS- 
REPRESENTATION). 

[See  Fraud,  Misrepsbntation,Spbcipic 
Performance  with  Compensation.] 

1.  Where  the  vendor  of  land  in  lots  for  the 
purpose  of  buildings,  accompanies  his 
description,  particulars,  and  conditions 
of  sale,  with  a  map  delineating  the  in- 
tended divisions  of  the  property  by  new 
roads,  he  must  be  understood  to  hold  out 
expectations  that  the  lots  will  be  so  di- 
vided, and  it  would  not  be  competent  to 
him  to  divide  the  land  in  a  different 
manner,  so  as  to  attract  an  occupancy  and 
population  entirely  different  from  that 
which  would  have  been  produced  by  act- 
ing  on  the  plan  proposed  and  held  out  at 
the  sale.     Peacock  v.  Penson, 

vol.  11,  p.  355 

2.  A  vendor  took  an  exception,  which  con- 
tested the  validity  of  his  own  title.  Held, 
that  it  was  irreguiar.    Bradley  v.  Muniom, 

vol.  15,  p.  460 
8.  Leaseholds  were  sold  under  the  Court, 
described  as  '*  a  bonded  sugar  refinery," 
and  the  lease  was  referred  to,  which  con- 
tained no  such  restriction.  The  abstract 
shewed  a  prior  agreement  for  the  lease 
of  the  premises,  to  be  used  *'  for  refining 
sugar  in  bond."  The  purchaser  accepted 
the  title,  paid  his  purchase-money  into 
Court,  and  was  let  into  possession.  The 
lessors  afterwards  instituted  a  suit  to  rec- 
tify the  lease,  by  introducing  the  restric- 
tion. The  Court  refused  to  compel  the 
final  completion  of  the  purchase,  or  part 
with  the  purchase-money,  until  theresult 
of  the  suit  was  known.  Bentley  v.  Craoen, 

vol.  17,  p.  204 

4.  It  is  not,  generally,  the  duty  of  a  pur- 
chaser to  inform  a  vendor  of  any  of  the 
circumstances  which  may  make  it  desir- 
able for  him  to  purchase.  Dolman  v. 
Nokes,  vol  22,  p.  402 

5.  The  Plaintiff  had  worked  the  cos!  under 
his  estate,  but  abandoned  it  as  unprofit- 
able. Twenty  years  afterwards,  the  De- 
fendant cleared  the  pit  and  examined  the 
coal  in  the  shaft  with  other  persons,  and 
subsequently  contracted  for  a  lease.  The 
colliery  turned  out  to  be  worthless.  Held, 
that  the  Defendant  could  not  resist  a  spe- 
cific performance,  on  the  ground  of  the 
Plaintiff  not  having  communicated  the 
fact  of  his  having  worked  the  mine  and 
foupd  it  unprofitable.     Held  also,  that 
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taking  possession  of  the  mine  by  the  in- 
tend^ lessee  was  not  an  acceptance  of 
the  title.     Haywood  ▼.  Cope. 

vol.  26,  p.  140 
6.  The  doctrine  of  tuppresHo  veri  applied  to 
a  purchaser.    Sumwters  v.  Oriffitht. 

vol.  S6t  p.  27 


VENDOR'S  LIEN. 

1.  A  vendor  conveyed  his  estate  to  a  pur- 
chaser, and  took  a  bond  for  the  purchase- 
money.  He  afterwards  sued  at  law  on 
the  bond,  and  in  equity  insisting  on  his 
equitable  lien.  He  was  put  to  his  elec- 
tion in  which  court  he  would  proceed. 
Barker  v.  Smark,  vol.  3,  p.  64 

2.  Extent  of  Hen  on  a  fund,  where  the 
grantor  of  an  annuity  agreed  to  sell  to 
the  grantee  the  fund  on  which  the  an- 
nuity was  secured,  and  to  repurchase  the 
annuity,  but,  in  consequence  of  a  mutual 
mistake,  the  contract  for  the  sale  of  the 
fund  could  not  be  specifically  performed. 
Colyer  v.  Clay.  vol.  7,  p.  188 

8.  J.  conveyed  an  estate  to  B.,  and,  accord- 
ing to  the  conveyance,  an  acceptance  was 
E'ven  *'in  full  satisfaction  for  the  abso- 
te  purchase;"  but  in  reality,  it  was 
agreed,  that  the  vendor  should  have  a 
mortgage  for  the  money.  Before  the  ac- 
eeptance  became  due,  B.  mortgaged  to 
C,  who  employed  the  same  solicitor  as 
had  been  engaged  in  the  purchase,  and 
C.  had  notice  that  the  bill  bad  not  been 
paid  and  of  the  form  of  the  conveyance. 
Held,  first,  that  C.  was  afiected  by  the 
notice  in  his  solicitor  ;  and  secondly, 
that  under  the  circumstances,  he  was 
bound  to  inquire  into  the  true  nature  of 
the  transaction  between  J.  and  B.,  and 
consequently  that  his  security  ought  to 
be  postponed  to  A.*n,    Frail  v.  Ellit. 

vol.  16,  p.  850 

4.  The  consideration,  as  stated  in  a  con- 
veyance, was  150^  paid  and  an  accept- 
ance for  800/.  Held,  that  the  form  of  the 
deed  was  not  conclusive,  and  that  it  was 
competent  for  the  vendor  to  shew,  that  he 
had  stipulated  for  a  lien  for  the  amount 
of  the  acceptance.    IMd. 

6,  A.  agreed  to  purchase  an  estate  firom  B., 
and,  upon  the  estate  being  conveyed,  to 
grant  a  life  annuity  to  B., "  to  be  secured 
by  bond."  Held,  that  B.  had  no  lien  on 
the  estate  for  payment  of  the  annuity, 
and  was  merely  entitled  to  have  it  se- 
cured by  the  bond  of  the  purchaser. 
Dixon ^.  Qayfnt.  (No. 8.)  vol.21,  p.  118 

6.  The  agent  of  vendors,  who  had  authority 
to  receive  the  purchase-money,  had  in 
his  hands  a  sum  belonging  to  the  pur- 
chaser sufficient  for  that  purpose,  and  was 
directed  by  him  to  apply  it  in  payment. 
The  agent  accordingly  debited  the  pur- 
chaser's account  and  credited  the  vendors* 
account  with  the  amount,  and  he  ren- 


defted  to  the  vendors  an  account,  charg- 
ing himself  with  the  sum  as  received 
from  the  purchaser.  Held,  that  this  was 
not  a  valid  payment  to  the  vendors,  and 
that  they  had  still  a  lien  on  the  estate  for 
a  part  of  the  money  lost  by  the  bank- 
ruptcy of  the  agent.     Wroat  v.  Daweg. 

vol.  25,  p.  869 
7*  A  trustee  purchased  an  estate  on  behalf 
of  the  trust.  The  vendor  executed  a  con- 
veyance to  the  trustee,  which  recited  the 
trust,  and  that  the  trustee  had  called  in 
trust  moneys  sufficient  to  pay  the  pur- 
chase-monev,  and  it  contained  a  receipt 
for  the  whole  purchase-money.  In  fact 
only  part  was  paid,  and  the  trustee  gave 
his  bond  and  a  memorandum  of  deposit 
for  the  deficiency,  the  latter  reciting  that 
the  vendor  had  lent  the  trustee  that  sum 
to  enable  him  to  complete.  Held,  that 
the  vendor  had  no  lien  on  the  title-deeds 
in  his  possession  for  the  unpaid  purchase- 
money.     Muir  V.  Jolly.      vol.  26,  p.  143 

8.  The  Plaintiff  agreed  with  Howletl,  in 
consideration  of  his  erecting  some  houses 
thereon,  to  grant  him  a  building  lease  of 
some  land,  with  the  option  of  purchasing 
the  fee.  The  Plaintiff  advanced  Howlett 
970/.  to  enable  biro  to  build.  Afterwards 
Evant  and  Paine,  jointly,  made  further 
advances  to  Howletl  for  the  same  pur- 
pose. Subsequently  Evan*  (who  was  the 
solicitor  both  of  the  Plaintiff  and  of 
Paine)  induced  the  Plaintiff  to  execute  a 
conveyance  to  Howletl,  without  receiving 
the  consideration,  in  order  that  Howlett 
might  then  execute  a  mortgage  to  Evana 
and  Paine  to  secure  their  advances ;  but 
on  the  promise  of  Evane  alone,  that  the 
conveyance  and  the  mortgage  should  be 
held  on  behalf  of  the  Plaintiff  until  the 
'*  land  could  be  sold  or  a  transfer  of  the 
said  mortgages  obtained,  and  that  in 
either  case  the  Plaintiff  should,  in  the 
first  place,  out  of  the  moneys  obtained  by 
such  sale  or  transfer,  be  paid  the  pur- 
chase-monev"  and  advances.  Held,  that 
the  Plaintiff  had  lost  his  lien  for  his  pur- 
chase-money, and  his  priority  for  it  and 
his  advauces  over  the  mortgage.  Smith 
V.  Evant.  vol.  28,  p.  59 

9.  Upon  a  sale  of  a  debt  proved  in  an  ad- 
ministration suit,  the  purchaser  gave  a 
bond  for  the  purchase- money,  payable 
by  instalments.  Held,  that  he  had  not 
lost  his  lien  on  the  debt  for  the  payment 
of  the  unpaid  purchase-money.  Colline 
V.  Cotline  (No.  2);  Downet  v.  Downet. 

vol.  81,  p.  346 

10.  The  rights  of  the  public,  and  of  deben- 
ture creditors  and  others  claiming  under 
the  company  are  subordinate  to  the  ven- 
dor's lien  for  unpaid  purchase-money. 
Walker  v.  The  Ware,  8fe.  Railway  Com- 
pany, vol.  35,  p.  52 

11.  The  owners  of  land  taken  by  public 
companies  under  their  compulsory  powers 
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have  the  ordinary  vendor's  lien  fo#  un. 
-  paid  purchase-money,  and  they  are  en- 
titled to  enforce  that  right  by  a  tale  of 
the  land.  Walker  ▼.  The  Ware^  Jj-e.  RaiU 
way  Company,  vol.  35,  p.  52 

12.  This  lien  extends  not  only  to  the  value 
of  the  land,  but  also  to  the  amount  of 
compensation  for  damages.     Ibid, 

13.  Thia  right  of  lien  is  unatTected  by  the 
deposit  under  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act,  and 
by  a  deposit,  by  agreement,  before  the 
amount  payable  has  been  ascertained. 
Ibid, 

14.  In  a  suit  by  an  unpaid  vendor,  the 
Court  decreed  a  specific  performance, 
and  the  payment  of  the  purchase-  money 
and  damages.  The  purchasers  were  un- 
able to  pay,  and  the  property  was  in  the 
possession  of  a  receiver  in  another  suit 
instituted  by  persons  claiming  charges 
under  the  purchasers*  A  petition  by  the 
vendor  served  upon  the  purchaser  and 
the  Plaintiffs  in  the  other  suit  to  enforce 
his  lien  and  obtain  a  sale  of  the  property, 
was  dismissed  with  costs,  the  proper  re- 
medy being  by  bill.  The  Attorney- General, 
ON  behalf  of  her  Majtsty  v.  The  Sitting- 
bourne^  ^c.  Railway  Company, 

vol.  35,  p.  268 


VESTING. 

[See  Children,  Entitled,  Gift  to -a 
Class  (Substitution),  '*Paid**  read 
"Payable,"  Payment  (Debts  and 
Legacies),  Period  op  Division,  Sur- 
vivor.] 

1.  Bequest  of  testator's  estate,  to  be  equally 
divided  between  his  children  on  attain- 
ing twenty  one,  with  a  power  of  advance- 
ment **from  their  respective  portions" 
of  the  testator's  estate.  A  child  survived, 
but  died  under  twenty-one.  Held,  that 
he  took  a  vested  interest  Vivian  v.  Mills, 

vol.  1,  p.  315 

2.  A  testator  gave  real  and  personal  estate 
to  trustees,  to  accumulate  the  rents,  &c. 
for  twenty  years  after  his  decease ;  and, 
after  certain  payments,  to  stand  pos- 
sessed of  the  accumulated  fund,  in  trust 
for  all  and  every  the  child  and  children 
of  his  children  J,,  B,  and  C  **  now  born 
or  who  shall  hereafter  be  bom,  during 
the  lifetime  of  their  respective  parents, 
as  should  attain  twenty-one  or  marry 
with  consent,  and  whether  bom  or  un- 
born when  any  other  of  them  attain  the 
age  or  time  aforesaid,  and  their  respec- 
tive executors,  administrators  and  as- 
signs." 

At  the  expiration  of  the  twenty  years 
there  were  several  children  of  B.  who  had 
attained  twenty-one ;  but  A.  and  B,  were 
still  living.  Held,  that  the  grandchildren 


had  vested  interests  in  the  fund,  subject 
to  be  divested  or  diminished  in  the  event 
of  there  being  ether  children  of  J.  or  B, 
who  should  attain  twenty-one  or  marry. 
Held  also,  that,  in  the  meantime,  the 
grandchildren  who  had  attained  vested 
interests  were  entitled  to  the  income  of 
the  accumulated  fund.  Scott  v.  The  Earl 
t^  Scarborough,  vol.  1,  p.  154 

3.  A  testator  gave  to  his  wife,  Ibr  lite  only, 
all  his  freeholds,  &c.,  as  also  his  capital 
in  trade  for  her  life,  but  nevertheless  in 
trust,  at  her  death,  "  for  his  then  surviv- 
ing children,  share  and  share  alike,  in- 
dependent of  the  rental  of  his  said  es- 
tates," which  he  gave  '*  to  his  surviving 
female  children;"  and  he  proceeded 
thus: — "On  the  decease  of  any  of  the 
children,  should  they  die  without  issue, 
that  share  to  full  to  the  rest,  and  so  on  to 
the  last  female  child  ;  but  should  tbey 
marry  and  have  children,  then  their  share 
to  go  to  the  said  child  or  children,  frono 
the  last  female  child  to  the  males  of  my 
body."  Held,  that  the  children  of  a 
daughter  of  the  testator,  who  survived 
him  but  died  in  the  life  of  the  widow, 
took  no  interest  under  the  will.  Worde- 
worth  V.  H'ood,  vol.  2,  p.  26 

4.  A  gilt  in  terms  importing  a  present 
vested  interest  with  a  postponed  time 
of  payment  is  not  made  contingent  by  a 
direction  to  accumulate  till  the  time  of 
payment  arrives.     Bleate  v.  Bmrgh, 

vol.  2.  p.  226 

5.  A  testator  devised  a  copyhold  estate  to 
trustees,  in  trust  to  pay  the  rents  to  his 
wife  until  bis  youngest  child  attained 
twenty-one,  she  maintaining  his  children 
until  that  event ;  and  when  and  as  soon 
as  that  event  should  happen,  upon  trust 
to  pay  one- fifth  of  the  rents  to  bis  wife 
for  life.  He  then  gave  the  remain- 
ing four*  fifths  separately  to  his  four 
daughters,  nominatim^  for  life,  with  re- 
mainder to  their  respective  children ;  and 
it  was  his  will  that  if  any  of  his  ohildren 
ahould  die  without  issue  that  the  share  of 
her  so  dying  should  go  to  the  children  of 
such  of  his  ctaughters  as  should  leave  is- 
sue ;  but  in  case  all  his  daughters  should 
die  without  leaving  lawful  issue,  then  he 
devised  all  his  said  real  and  personal 
estate  unto  his  brothers  and  sisters:  he 
subsequently  devised  the  one-fifth  given 
to  the  wife  for  life  in  a  similar  manner. 
A,,  one  of  his  daughters,  died  without 
issue  before  the  youngest  attained  twenty- 
one.  Held,  that  the  shares  vested  on  the 
youngest  attaining  twenty-one;  that  the 
gift  over  was  only  of  vested  shares,  and 
therefore  that  there  was  an  intestacy  as 
to  the  one-fifth  intended  for  A,  Baeiin 
V.  IVattt,  vol.  3,  p.  97 

6.  A  testator  devised  his  freeholds  to  pay 
certain  annuities,  and  accumulate  the 
surplus  rents  so  as  to  become  part  of 
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hit  personal  estate :  and,  subject  to  the 
charges,  to  the  use  of  the  first  and  other 
sons  of  his  son  A.  in  tail,  with  remainder 
to  his  daughter  B.  for  life,  with  re- 
mainder  to  her  first  and  other  sons  in 
tail,  &c. ;  and  he  directed  that  no  person 
should,  under  the  limitations,  become 
entitled  in  possession  while  any  ante- 
cedent limitation  remained  in  contin- 
gency. And  be  gave  his  personal  estate 
to  the  children  of  A,  and  B,  **  except  the 
eldest  son,"  to  be  transferred  to  all  his 
younger  grandchildren,  equally  to  be  di- 
vided between  them  as  anil  when  the  sons 
attained  twenty- one,  and  the  daughters 
attained  that  age  or  married,  it  being  his 
will  that  each  of  their  several  shares  and 
interests  should  become  vested  at  that 
agt,  or  the  previous  marriage  of  daugh- 
ters, though  such  shares  should  not  be- 
come payable  or  transmissible  till  after 
the  demise  of  both  his  son  and  daughter ; 
buty  in  the  meantime,  he  empowered  bis 
trustees,  though  the  parents  of  his  grand- 
children should  be  living,  to  apply  the 
interest  of  each  grandchild's  "  presump- 
tive share,  even  including  an  eldest  son's 
share,  in  their  maintenance  and  educa- 
tion;" and  the  surplus  was  to  accumu- 
late and  be  payable  along  with  their  re- 
spective original  shares  when  the  same 
became  vested  and  transmissible,  and  the 
payments  were  to  be  allowed  to  the  trus- 
tees, though  such  grandchildren  should 
not  gain  a  vested  interest.  And  the  tes- 
tator declared,  that  after  the  death  of  A, 
and  A.,  as  well  as  during  their  lives,  his 
trustees  should  in  the  meantime  and  until 
the  share  or  shares  of  all  his  grand- 
diildren  of  and  in  the  trust  funds  should 
become  vested  and  assignable,  trans- 
ferable, or  pajrable.  apply  the  dividends 
of  the  trust  funds  towards  the  mainte- 
nance and  education  of  every  such  child 
and  ehildren  respectively,  including  even 
the  eldest.  A.  and  B,  were  still  living : 
A.  had  no  children,  but  B,  had  an  eldest 
son  and  other  children.  Held,  first,  that 
the  eldest  son  of  B,  had  not  a  vested 
interest  in  the  personal  estate ;  secondly, 
that  the  other  children  took  vested  in- 
terests, subject  to  be  divested  partially 
by  the  birth  of  other  children;  and 
thirdly,  that  all  the  children  of  H.,  in- 
eluding  the  eldest  son,  who  had  attained 
twenty- one,  were  entitled  to  have  main- 
tenance. EiliMV.  Maxwell  vol.  3«  p.  587 
7.  Gift  to  A,  for  life,  with  remainder,  in 
oase  A.  died  unmarried  (which  hap- 
pened), between  B,  and  C,  "or  such  of 
Ihem  as  should  be  then  living,"  and  the 
lawful  children  of  such  of  them  as  should 
be  then  dead,  **  for  the  share  of  the  fa- 
ther or  mother  deceased  only."  B,  and 
C.  died  in  the  lifetime  of  the  tenant  for 
life.  B.  had  issue,  C.  had  none.  Held, 
that  C.'s  interest  was  not  vested,  and  that 


his  •representatives  were    not    entitled. 
Willit  V.  Fimkett,  vol.  4,  p.  208 

8.  Bequest  of  the  interest  of  the  residue  to 
the  widow  for  the  maintenance  of  the 
testator's  children;  and  after  her  decease, 
the  property  **  to  be  shared  equally 
amongst  all  his  children.  If  they  should 
have  attained  twenty-one,  and  if  any  had 
not  attained  that  age,  then  that  his  exe- 
cutors should  act  as  trustees  until  the 
eldest  attained  that  age,  and  then  pay 
him  his  share,  and  each  one  as  be  or  she 
attained  that  age."  A  child  who  died 
under  twenty-one,  in  the  lifetime  of  the 
widow,  held  not  to  have  a  vested  interest. 
BuUhvr  V.  Leach.  vol.  fi,  p.  892 

9.  A  testator  gave  a  fund,  subject  to  the 
life  interest  of  his  wife,  to  if.,  B*  and  C, 
equally  to  be  divided  between  them; 
**  but  in  case  of  the  decease  of  C.  with- 
out leaving  lawful  issue,"  he  gave  her 
one-third  ^tween  if.  and  B.  Held,  that 
upon  the  decease  of  the  wife,  C,  who  was 
then  living,  became  absolutely  entitled 
to  one-third  of  the  fund.    Barker  v.  Coekg. 

vol.  6,  p.  82 

10.  A  testator  gave  his  real  and  personal 
estate,  after  paying  four  annuitiea,  to  one 
for  life,  and  after  his  death  he  directed 
his  personal,  and  the  produce  of  his  real, 
estate  to  be  divided  amongst  the  children 
of  A  living  at  the  testator's  death,  when 
the  youngest  attained  twenty  one,  if  the 
annuitants  should  be  then  dead ;  but  if 
not,  then  his  trustees  were  either  to  in- 
vest it  and  pay  and  apply  the  residue  of 
the  income  in  the  maintenance,  &c.  of 
the  children,  according  to  their  discretion, 
or  accumulate,  such  accumulations  to  be 
paid,  after  the  death  of  the  surviving  an- 
nuitants, with  the  original  shares.  There 
was  a  gift  over  in  the  event  of  the  death 
of  any  child  who  should  become  entitled 
to  a  distributive  share  before  bis  share 
became  "  payable."  One  of  the  children 
predeceased  an  annuitant.  Held,  never- 
theless, that  the  bequest  waa  vested,  and 
that  the  gift  over  did  not  take  effect 
Butterworth  v.  Harvey,         vol.  9,  p.  130 

11.  A  bequest  of  residue  to  trustees  on  the 
trusts  after  mentioned,  followed,  first,  by 
a  trust  to  provide  for  annuities,  then  by 
a  trust  to  pay  interest  to  legatees  for  life, 
and  then  by  a  trust  to  *'  pay  and  trans- 
fer" the  capital  to  the  children  of  the 
tenants  for  life,  gives  to  those  children 
an  intereat  which  vests  immediately  on 
the  testator's  death.    Salmon  v.  Green, 

vol.  11,  p  458 

12.  A  sum  was  vested  in  trustees,  upon 
trust,  declared  by  deed.  The  deed  re- 
cited an  intention  to  make  aome  pro- 
vision for  A.  and  her  children,  and  de- 
clared,  that  the  trustees  should  hold  the 
fund  for  A,  for  life,  and  upon  her  death, 
or  doing  any  act  to  incumber  her  interest, 
the  trustees  were  to  stand  possessed,  *'  if 
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there  should  be  one  child  of  J.  then 
living,  the  said  stock  to  be  an  interest 
vested  in  such  child  at  twenty-one,  and 
to  be  paid  accordingly,  if  such  age 
should  happen  after  the  death  of  if.,  and 
if  not,  immediately  on  her  death  or 
making  any  charge."  And  if  there 
should  be  two  or  more  such  children, 
then  the  stock  to  be  transferred  amongst 
such  ehildren,  in  equal  shares,  at  the  age 
of  twenty-onc,  if  A.  should  be  dead; 
but  if  not,  then  immediately  after  her  de- 
cease or  having  made  such  incumbrance. 
The  deed  contained  clauses  of  survivor- 
ship in  case  of  any  child  dying  under 
twenty-one,  as  to  **  the  share  intended  to 
be  thereby  provided  for  such  child  dy- 
ing," and  also  clauses  for  maintenance, 
advancement,  and  accruer.  There  were 
several  children ;  one  attained  twenty- 
one,  and  died  in  the  life  of  A,  Held, 
that  her  representatives  did  not  partici- 
pate in  the  fund.    Skipper  v.  King, 

vol.  12,  p.  29 
13  Residuary  personal  estate  was  be- 
queathed in  trust  for  all  the  sons  and 
daughters  of  A,  and  B.  (who  were  living), 
the  shares  to  be  vested  at  twenty- one, 
though  **not  payable  or  transmissible" 
until  the  deaths  of  A,  and  B,  The  will 
contained  powers  of  maintenance.  H  eld, 
that  the  sons  and  daughters,  on  attain- 
ing twenty.one,  acquired  vested  in- 
terests, subject  to  the  rights  of  future- 
born  children,  and  that  after  attaining 
twenty-one,  they  were  entitled  in  the  life 
of  A,  and  B,^  to  payment  of  their  shares 
of  the  income,  though  not  of  the  capital. 
ElUt  V.  Maxwell.  vol.  12,  p.  104 

14.  Construction  of  a  bequest  in  the  form 
of  a  direction  to  "pay,  apply  and  divide" 
amongst  children  "when  and  as"  they 
should  severally  attain  twenty-six.  Har- 
rison  v.  Orimwood.  vol.  12,  p.  192 

15.  A  testator  directed  his  trustees  to  pay 
and  apply  the  interest  of  his  residuary 
estate  to  his  daughter  for  life,  for  the 
support  of  herself  and  issue ;  and,  after 
her  decease,  to  "  pay,  apply  and  divide 
the  principal"  amongst  all  her  children, 
"when  and  as"  they  should  attain 
twenty-six.  There  was  a  trust  for  main- 
tenance during  minority,  and  a  power  of 
advancement  not  so  restricted.  Held, 
that  the  children  took  immediate  vested 
interests,  and  that  the  gift  was  not  too 
remote.    Ibid. 

16  Construction  of  a  gift  over  upon  death 
before  becoming  entitled  to  payment. 
In  re  Williami.  vol.  12,  p.  317 

17.  Personalty  was  given  to  parents  for 
life,  with  remainder  to  all  their  children 
equally,  the  shares  to  be  paid  at  twenty- 
one  or  marriage,  unless  in  the  lifetime  of 
the  parents,  in  which  case,  payment  was 
to  be  made  on  the  death  of  the  survivor. 
There  was  a  gift  over  on  the  death  of  a 


child  before  becoming  entitled  to  pay- 
ment. A  child  attained  twenty-one.  but 
died  in  the  lifetime  of  her  parents.  Held, 
that  the  gift  over  did  not  take  effect.  Ibid. 

18.  Bequest  to  //.  5.  for  life,  and  after  her 
decease,  to  the  testator's  four  brothers 
and  sister,  "or  such  of  tbem  as  should  be 
then  living*'  equally.  And  in  case  any 
of  them  should  be  then  dead,  then  he 
bequeathed  the  deceased  child's  share 
to  the  children,  "  to  be  paid  at  the  time 
before  mentioned."  The  brothers  and 
sister  all  died  in  the  lifetime  of  H.  S., 
one  {A.  B.)  having  had  no  children. 
Held,  that  the  representatives  of  A.  B, 
were  entitled  to  his  share,  and  that  all 
the  children  took,  whether  living  at  the 
death  of  H,  S.  or  not.    Mailers  v.  Scalee, 

vol.  13,  p.  60 

19.  Gift  by  will  of  freeholds  and  lease- 
holds to  A.  durante  viduitate,  and  then  to 
B.  absolutely,  with  a  gift  over  to  B,*9 
brother  and  sister,  "if  be  should  die  and 
leaving  no  children."  B.  survived  A. 
Held,  that  he  then  took  an  absolute 
vested  interest,  not  liable  to  be  divested 
on  his  subsequent  death  without  children, 
and  that,  therefore,  the  gift  over,  in  that 
event,  failed.    Edwards  v.  Edwards. 

voL  15,  p.  357 

20.  Construction  of  gifts  in  the  following 
form :  Isi,  to  A.,  and  if  he  shall  die,  to 
B.;  2nd,  to  A.t  and  if  he  shall  die  with- 
out children,  to  B,;  3rd,  to  X.  for  life, 
with  remainder  to  A.,  and  if  he  shall  die, 
to  B. ;  and  4th,  to  X.  for  life,  with  re- 
mainder to  A.t  and  if  he  shall  die  with- 
out leaving  children,  to  B.  In  the  first 
case,  the  contingency  has  reference  to 
the  death  of  the  testator ;  in  the  second, 
to  the  death  of  A.i  in  the  third  and 
fourth,  to  the  death  of  the  tenant  for  life. 
Ibid. 

21.  A  testatrix,  who  died  in  1819,  be- 
queathed a  legacy  to  accumulate  in  trust 
for  the  eldest  daughter  of  A.  B.,  to  be 
paid  at  twenty-one,  and  if  none,  to  the 
eldest  daughter  of  C.  Z).,  payable  in  like 
manner.  A.  B.  never  had  a  daughter, 
and  died  in  1851.  C.  D.  had  a  daughter 
O.  bom  in  1821,  and  who  died  in  1827, 
and  other  daughters.    Held,  that  the  re- 

1>resentative  of  O.  was  entitled  to  the 
egacy,  and  to  the  accumulations  ac- 
crued down  to  1827,  together  with  simple 
interest  thereon  from  that  time  to  the 
day  of  payment  in  1852.  Brvan  ▼.  Col- 
lins, vol.  16,  p.  14 

22.  Devise  and  bequest  of  real  and  per- 
sonal estate  to  trustees  for  A.  for  life, 
and  afterwards  "  to  convey  and  assure" 
equally  between  all  A.*b  children,  on 
their  respectively  attaining  twenty- one, 
with  a  gift  over  on  A.*»  death  without 
"leaving  any  child."  There  was  one 
child  who  survived  A.,  and  died  an  in- 
fant.   Held,  that  such  child  did  not  take 


GENERAL  INDEX. 


497 


a  vested  interest;  and  tecondly,  that  tlie 
gift  over  did  not  take  effect  fVaikgr  v. 
Mower,  voL  16,  p.  M5 

23.  Bequest  of  leaseholds,  upon  trust  to 
assign  unto  alJ  the  children  of  A,  B.  on 
their  respectively  attaining  twenty-one, 
and  if  one  child,  to  assign  to  such  child 
(omitting  on  attaining  twenty-one).  An 
only  child,  who  died  an  infant,  was  held 
to  take  a  vested  interest    Ibid. 

24.  Real  and  personal  estate  were  given 
upon  trust  during  the  life  of  ^.,  out  of 
the  income  to. pay  jt.  200^  a  year,  and 
one- third  of  the  residue  to  ^. ;  and  on 
the  death  of  ^.,  to  sell  and  pay  one- 
third  to  B.\  then  a  gift  over  on  the  death 
of  B.,  before  his  share  should  *'  become 
due  and  payable."  B,  died  in  the  life  of 
A.  Held,  that  the  gift  over  took  effect. 
Crtiwiek  v.  Gatkeii.  vol.  16,  p.  577 

25.  A  testator  devised  property  to  trustees, 
for  the  maintenance  of  his  four  children 
until  they  severally  attained  twenty-  five, 
at  which  time  he  devised  '*  unto  such  of 
bis  said  children  as  should  attain  that 
age"  one-fifth  of  the  property  to  hold  to 
them  and  their  heirs.  There  was  a  gift 
over  to  the '*  survivors  or  survivor"  if 
any  died  before  attaining  twenty- five  and 
len  no  issue,  or  if  they  should  die  after 
attaining  twenty- five,  and  should  leave 
no  lawful  issue.  Held,  first,  that  their 
interests  did  not  vest  until  twenty-five ; 
and  secondly,  that  the  words  "sur- 
vivors or  survivor"  was  not  to  be  read 
«*  other  or  others.'  *    Stttut  v.  Piatt. 

vol.  18,  p.  50 

26.  Gift  over,  after  an  absolute  bequest  in 
the  event  of  death  without  leaving  issue 
surviving,  construed,  upon  the  context, 
such  a  death  under  twenty-one.  Brother- 
torn  V.  Bury.  vol.  18,  p.  65 

27.  The  testator  gave  an  estate  to  J,,  "  to 
become  his  property  on  attaining  the  age 
of  twenty-five  years."  Held,  that  the 
estate  was  vested,  subject  to  be  divested 
in  case  of  J,*»  death  before  he  attained 
twenty-five.    Attwmter  v.  Attwater. 

vol.  18,  p.  330 

28.  By  a  marriage  settlement,  after  the 
death  of  the  husband  and  wife,  the  tnA^ 
tees  were  to  pay,  assign  and  transfer  the 
capital  to  the  children  of  the  wife  equally, 
the  shares  to  be  paid  at  twenty-one. 
There  was  a  subsequent  proviso,  that  if 
there  should  be  no  such  child  living  at 
the  decease  of  the  survivor  of  the  parents, 
then  the  fund  was  to  go  over  to  5.  C. 
There  was  only  one  child  of  the  mar- 
riage. Held,  that  though  she  had  at- 
tained twenty-one,  her  interest  was  de- 
feasible on  her  death  before  the  survivor 
of  her  parents.  Held,  also,  that  the  set- 
tlement could  not,  on  the  evidence,  be 
reformed.  Lloyd  y.  Cocker,  vol.  19,  p.  140 

29.  A  testatrix  devised  a  farm  in  trust  for 
£.  K.  for  life,  and  "  declared  that  if  E.  K. 
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should  marry,"  then  she  gave  the  fisrm 
to  /.  W.  for  life,  Aec.  ;  E.  K.  did  not 
marry.  Held,  that  the  gift  to  /.  IF.  && 
was  vested  independent  of  E.  JT.'s  marry- 
ing again.  Meeda  v.  IVood.  vol.  19,  p.  215 

30.  A  testator  bequeathed  a  pecuniary  le- 
gacy in  trust  for  his  sister  for  life,  and 
after  her  decease,  to  pay  it  to  her  children, 
equally,  to  be  paid  at  twenty-one,  with 
benefit  of  survivorship  in  case  of 
death  under  twenty-one,  with  a  clause 
for  maintenance.  There  was  a  gift  over 
to  other  parties,  in  case  there  should 
be  no  child  living  at  the  death  of 
the  sister,  such  parties  to  take  in  the 
same  manner  **  as  is  hereinbefore  di- 
rected, bad  any  or  either  of  the  children 
of  my  sister  survived  so  as  to  have  be- 
come entitled  thereto."  There  were 
three  children,  one  of  whom  only  sur- 
vived the  sister.  Held,  that  such  child 
took  the  whole  fund.    Danhl  v.  Goaet. 

vol.  19,  p.  478 

31.  A  testator  gave  a  fund  to  his  wife  for 
life,  with  a  power  to  her  to  appoint  it  by 
will  amongst  **  A.,  B.  and  C,  and  their 
respective  children,"  and  in  default  of 
appointment,  he  directed  *'  the  same,  at 
his  wife's  death,  to  go  amongst  all  the 
said  children  equally."  The  wife  made 
no  appointment.  Held,  first,  that  the 
children  alonv  took,  to  the  exclusion  of 
their  parents ;  secondly,  that  they  took 
per  capita;  and  thirdly,  that  the  fund 
vested  in  the  children  living  at  the 
death  of  the  testator,  subject  to  its  being 
either  divested  by  the  exercise  of  the 
power  or  by  the  birth  of  other  children 
before  the  death  of  the  tenant  for  life. 
Pattiion  V.  Pattiton,  vol.  19,  p.  638 

82.  A  testator  gave  a  legacy  to  trustees  for 
the  maintenance  of  A.  and  B.  during 
their  minority,  **  and  when  and  so  soon 
as  the  youngest  child  should  have  been 
bom  twenty-one  years,"  to  "pay  and 
divide"  it  between  them,  if  they  should 
then  both  be  living.  But  if  either  of 
them  should  be  then  dead,  then  he  gave 
his  moiety  over  to  other  persons.  The^ 
both  died  before  the  youngest  would,  if 
living,  have  attained  twenty-one,  but  A., 
the  eldest,  had  attained  that  age.  Held, 
that  A.  took  a  vested  interest,  and  that 
his  representatives  were  entitled  to  a 
moiety.  In  re  Smith's  Will,  vol  20,  p.  197 

38.  Bequest  of  residue  to  A.  for  life,  and 
after  her  decease,  a  gift  of  3,0001.  each  to 
B.  and  C  (granddaughters),  for  their 
absolute  use;  and  if  either  of  them  should 
be  dead  at  the  decease  of  A.,  her  8,000/. 
was  to  go  to  the  granddaughter  who 
should  be  then  living;  but  in  case  such 
granddaughter  should  have  left  children, 
they  were  to  take  her  legacy.  B.  died 
first,  leaving  children;  C.  then  died 
without  issue,  leavinff  A,  surviving.  On 
the  death  of  A. ;  Held,  that  C.'a  legacy 
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was  vested  and  passed  to  her  representa- 
tives. In  rt  Bright M  Trusts,  vol.  21,  p.  67 

84.  A  testator  directed  a  reversionary  sum 
to  fall  into  his  residue.  He  gave  an  an- 
nuity to  il.  for  life,  and  his  residue  to  a 
class  of  children  who  should  attain 
twenty-one.  The  only  residue  was  the 
reversionary  sum  and  the  fund  set  apart 
to  answer  the  annuity.  On  the  death  of 
A.t  held,  that  children  born  in  the  life  of 
if.,  but  after  one  of  the  class  had  attained 
twenty- one,  were  excluded,  and  did  not 
participate  in  the  fund  then  distributable. 
nagger  v.  Papne.  vol.  28,  p.  474 

85.  Where  a  residue,  consisting  partly  of 
reversionary  property,  is  given  directly 
to  a  class,  the  class  ia  to  be  ascertained 
at  once,  and  not  from  time  to  time  as  the 
reversions  fall  into  possession  and  become 
distributable.    Ibid. 

86.  A  testator  devised  his  real  and  personal 
eslAte  in  trust  for  his  wife  for  life,  and 
after  her  decease,  he  devised  a  real  estate 
to  his  brother  for  life,  with  remainder  to 
his  children.  He  proceeded  thus: — and 
as  to  the  residue  or  my  estate  and  effects 
*<  not  hereinbefore  disposed  of,  or  which 
may  remain  after  satisfying  the  trusts  of 
this  my  will,"  I  give  the  same  to  my 
brother  (if  then  living),  his  heirs,  &c. 
"  But  in  case  my  brother  shall  then  be 
dead,  then  and  in  such  ease  I  give"  the 
residue  of  my  estate  and  effects  to  his 
children.  The  brother  died  in  the  life 
of  the  widow.  Held,  that  the  residue 
vested  in  him  at  the  testator's  death. 
Birds  V.  Jskey.    (No.  1.)    vol.  24,  p.  615 

87.  Bequest  of  residuary  personal  estate  in 
trust  for  testator's  wife  for  life,  and  on 
her  death  to  pay,  &c.  to  his  son  C.  A.  on 
his  attaining  twenty-one.  But  if  he 
should  depart  this  life  before  the  wife 
'*or"  before  attaining  twenty-one,  then 
in  trust  for  the  Defendants.  Mainte- 
nance to,  and  a  power  to  advance  C.  A, 
were  also  given.  C,  A,  attained  twenty- 
one,  but  died  in  the  wife's  lifetime. 
Held,  that  **  or"  was  to  be  read  "  and," 
and  that  the  son  took  an  absolute  vested 
interest  on  attaining  twenty-one.  Btnt^ 
ley  V.  Meeeh.  vol.  25,  p.  197 

88.  A  testator  bequeathed  his  residue  to 
his  wife  for  life,  and  at  her  decease  "  to 
be  equally  divided  between  bis  two 
daughters,  B,  and  C,"  and  in  case  of 
marriage  to  be  settled  on  themselves. 
The  tenant  for  life  was  still  living,  and  B. 
had  never  been  married.  Held,  that  B, 
took  an  absolute  vested  interest  on  the 
death  of  the  testator.    Smith  v.  Colman, 

vol.  25,  p.  216 

89.  Under  a  trust  for  A.  for  life,  "  and  after 
her  decease  to  be  divided  equally  be- 
tween her  younger  children."  Held, 
that  the  children  took  vested  interests  at 
their  births.    Adams  v.  Rsbarts. 

vol.  25,  p.  658 
40.  Distinction  in  regard  to  vesting,  be- 


tween a  direction  to  "  divide  amongst  a 
class  at  once,"  and  auch  a  direction  after 
a  tenancy  for  life.    Adams  v.  Raharis, 

vol.  25,  p.  658 

41.  Under  a  will,  the  shares  of  children 
became  absolutely  vested  at  twenty-one, 
but  the  fund  was  not  divisible  until  the 
death  or  second  marriage  of  the  widow. 
The  will  directed  that  in  case  of  the 
death  of  any  of  the  children  leaving  law- 
ful issue  surviving,  the  share  of  the  parent 
should  go  to  the  children  of  such  parent. 
Held,  that  the  gift  over  to  the  grand- 
children had  reference  to  the  period  of 
division,  and  not  to  the  period  of  the 
vesting  of  the  children's  shares,  and  that 
it  then  ceased  to  operate.  Beektem  v. 
Barton,  voL  27,  p.  99 

42.  Bequest  of  4,0002.  to  A.  for  life,  and 
afterwards,  if  she  shall  '*  leave"  any  chil- 
dren, upon  trust  to  divide  it  equally 
amongst  all  *'such  children,"  to  be 
payable  and  become  vested  interests  at 
twenty-one,  and  in  case  there  shall  be 
only  one  "such  child"  who  shall  attain 
twenty-one,  then  to  pay  it  unto  such 
only  child.  There  was  a  power  of  main- 
tenance during  minority,  and  also  of  ad- 
vancement, not  exceeding  '*such  pre- 
sumptive share,"  and  a  gift  over,  if  the 
daughter  should  *<have"  no  child  who 
should  arrive  at  twenty-one.  Held,  by 
the  Master  of  the  Rolls  and  Lords  Jus- 
tices on  appeal,  that  a  daughter  of  A., 
who  attained  twenty-one  and  married, 
but  died  in  the  life  of  A.,  took  no  abare. 
Sheffield  v.  Kennett,  vol.  27,  p.  207 

43.  A  fund  was  settled  on  trust  for  the  wife 
for  life,  and  in  case  she  should  leave  any 
issue  living  at  her  death,  for  the  husband 
for  life,  and  after  his  decease,  upon  trust 
to  divide  it  amongst  the  children  of  the 
marriage  *'  that  should  be  then  living  on 
their  respectively  attaining  the  age  of 
twenty-one  years."  And  in  case  there 
ahould  be  no  child,  or  of  their  all  dying 
in  the  wife's  life,  (o  pay  the  fund  to  such 
person  as  the  wife  should  by  will  appoint, 
and  in  default  to  the  executors  or  admi- 
nistrators of  the  husband  and  wife,  or  the 
survivor  of  them.  And  in  case  the  wife 
should  survive  her  husband  without 
leaving  issue  then  living,  to  pay  th<  fund 
to  the  wife.  The  wife  died  leaving  chil* 
dren  who  had  attained  twenty-one,  and 
the  husband  was  still  living.  Held,  that 
the  limitation  to  the  children  remained 
contingent  until  the  death  of  their  father. 
In  re  WoUasUm's  Settkment, 

vol.  27,  p.  642 

44.  Money  was  settled  upon  trust,  after  the 
death  of  the  survivor  of  the  parents,  to 
pay,  See,  unto  all  the  sons  and  daughters, 
and  the  children  of  such  as  should  be 
dead  leaving  issue  (the  children  to  take 
the  share  of  their  parents),  with  a  gift 
over  if  there  should  be  no  child  of  the 
marriage,  or  being  such,  all  sons,  should 
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die  under  twenty-one,  and  the  daughten 
under  twenty-one  or  marriage.  Held, 
that  the  ahares  vested  in  the  children  on 
their  hirths,  and  that  the  representatiTes 
9i  those  who  died  unmarried,  in  their  in« 
fancy,  and  in  the  life  of  the  parents,  took 
a  share.  Re  Minor' $  Tnutt,    vol.  28,  p.  60 

45.  A  testator  devised  freeholds  and  lease- 
holds on  trust  for  his  widow  for  life,  with 
remainder  to  his  niece  for  life,  and  after- 
wards  on  trust  for  all  and  every  the  niece's 
children,  **  the  children  to  become  bene- 
ficially interested  on  the  death  of  their 

Sarent.*'  Held,  by  the  Master  of  the 
Lolls  and  by  the  Lord  Chancellor  on 
appeal,  that  the  children  took  vested  in- 
terests at  their  births.  M'Laehlan  v. 
TmiU  voL28.  p.407 

46.  Bequest  of  2,000i  in  trust  for  J.  for 
life,  and  from  and  after  her  decease  *'  to 
convey,  transfer  and  assure"  it  unto  all 
and  every  the  child  and  children  of  A, 
Held,  that  J,* 9  children  took  vested  in- 
terestt  at  their  births.     IbitL 

47.  By  a  marriage  settlement,  a  fund  was 
limited,  after  the  death  of  the  husband 
and  wife,  in  trust  to  assign,  &g.  to  all 
the  children  equally,  or  their  respective 
executors,  administrators  or  assigns,  the 
shares  of  minors  to  be  transferred  at 
their  age  of  twenty-one,  with  maintenance 
in  the  meanwhile.  There  was  a  gift 
over  if  there  should  be  no  child',  or  if 
they  should  all  *' happen  to  die  before 
they  became  entitled  to  their  respective 
shares."  Held,  that  tlie  shares  of  the 
children  vested  at  their  birth,  and  thst 
the  representatives  of  children,  who  died 
iiiiants  in  the  life  of  their  parents,  were 
entitled  to  participate.    Jopp  v.  Wood, 

Tol.  28,  p.  53 

48.  A  gift  over,  after  a  tenancy  for  life,  on 
death  **  without  becoming  entitled  to  the 
receipt  of  the  trust  moneys"  construed 
"without  attaining  a  vested  interest.'* 
Hajfward  v.  Jame;  vol.  28,  p.  523 

49.  Bequest  to  a  daughter  for  life,  and  after 
her  decease  in  trust  for  her  children 
equally,  to  be  *<  paid "  at  twenty-one, 
with  benefit  of  survivorship,  if  sny  should 
die  before  his  share  should  become 
*'  payable,^  with  a  gift  over  in  case  the 
daughter  should  die  without  issue,  or 
being  issue,  they  should  all  die  '*  without 
becoming  entitled  to  the  receipt  of"  the 
trust  moneys.  One  child  only  attained 
twenty-one,  and  died  before  the  daughter. 
Held,  that  the  representatives  of  such 
child  were  entitled,  and  that  the  gift  over 
did  not  take  eflect.     Ibid. 

50.  A  testator  devised  his  real  estate  to 
trustees,  on  trust  to  apply  the  rents 
towards  the  maintenance,  &c.  of  his 
children  until  the  youngest  attained 
twenty-one,  then  upon  trust  to  sell,  and 
"pay,  share  and  divide"  the  moneys 
between  his  children  in  manner  follow- 


ing :--One-fifth  to  tyUliamt  one-fifth  to 
Thowuut  one-fifth  to  Sarah,  nnd  two- fifths 
to  John,  Sarah  died  an  infant.  Held, 
that  her  share  waa  vested  and  passed  to 
her  representatives.    Cooper  v.  Cooper. 

vol.  29,  p.  229 

51.  A  testator  gave  his  residuary  real  and 
personal  estate  to  his  daughter  for  life, 
and  afterwards  he  directed  his  trustees  to 
'*  pay,  transfer  and  diride"  hia  residuary 
esute  between  his  children,  and  to  (by 
substitution)  the  iaaue  of  such  as  should 
have  died  in  his  lifetime  leaving  issue  at 
his  decease.  He  subsequently  autho- 
rized his  trustees,  in  their  discretion,  if 
they  should  think  fit,  to  pay  the  male 
issue  their  ahares  at  any  time  between 
attaining  twenty-one  and  thirty,  with 
power  of  maintenance  and  advancement 
in  the  meanwhile;  but  he  directed  that 
the  shares  of  female  issue  should  be 
'*  vested"  at  twenty-one.  Held,  that  the 
shares  of  the  issue  vested  on  the  death 
of  the  daughter.    Bamet  ▼.  BameU 

voU  29,  p.  239 

52.  A  testator  gare  his  daughter  a  life 
annuity  of  50^,  and  from  and  immediately 

•  after  her  death  he  bequeathed  1,000^ 
unto  her  children,  share  and  share  alike, 
payable  twelve  months  after  the  daugh- 
ter's death.  This  was  payable  exclu- 
sively out  of  the  testator'a  real  estate. 
Held,  that  those  children  alone  of  the 
daughter  who  survived  her  participated 
in  the  l,000iL    Ba  CarUedge, 

vol.  29,  p.  583 

53.  A  testator  bequeathed  leaseholds  in 
trust  for  his  wife  for  life,  and,  after  her 
decease,  to  apply  the  rents  for  the  main- 
tenance and  education  of  all  hia  children 
living  at  his  decease,  and  after  all  his 
said  children  should  attain  twenty-one, 
upon  trust  to  sell  and  "  pay  and  divide" 
amongst  all  his  said  children,  and  "if 
but  one  or  but  one  surviving  child,"  the 
whole  to  such  child.  Held,  that  all  the 
children  who  survived  the  father  took 
vested  interests.    Boalioa  v.  Pikker. 

vol.  29,  p.  633 

54.  Devise,  after  the  death  of  the  tenant 
for  life,  in  trust  to  sell,  and  "  pav  and 
divide"  the  produce  amongst  all  his 
children,  to  m  paid  as  and  when  they 
respectively  attained  twenty-one,  and  in 
the  meantime  the  interest  to  be  applied 
in  their  maintenance,  with  a  gift  over,  in 
case  the  tenant  for  life  died  without 
leaving  any  child.  Held,  that  the  inte- 
resto  of  the  children  vested  at  their 
births.    Shrimptoa  v.  Shrimpiom. 

vol.  31,  p.  425 

55.  In  a  gift  over  on  the  death  of  A,  before 
the  estate  became  vested  in  him,  the 
word  *'  vested"  held  to  mean  vested  in 
interest  and  not  vested  in  possession. 
tU  Biehard  AmoUPe  Eiiaie. 

vol.  33,  p.  163 
KR2 
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56.  A  testator  devised  bis  real  and  personal 
estate  to  trustees  to  sell  and  invest  and 
to  pay  the  interest  to  bis  wife,  to  be  ap- 
plied in  support  of  herself  and  her  chil- 
dren until  they  should  respectively  attain 
twenty-one,  and  upon  their  severally 
attaining  twenty-one  to  divide  the  capital 
between  his  wife  and  children.  Held, 
that  a  child  who  died  under  twenty. one 
had  attained  a  vested  interest.  Bird  v. 
Maybury.  vol.  33^  p.  S51 

57.  A  testator  bequeathed  his  residue  to 
his  children,  in  terms  which  gave  them  a 
vested  interest,  subject  to  be  divested  in 
favour  of  their  children  on  their  deatb 
under  twenty-one.  He  then  provided, 
that  if  it  should  happen  that  he  should 
leave  no  such  children  or  child  living  to 
attain  twenty-one,  *'or  such,  if  any, 
dying  without  leaving  lawful  issue,*'  then 
over.  Held,  that  "the  dying"  referred 
to  was  dying  under  twenty-one,  and  that 
the  testator's  children,  on  attaining 
twenty-one,  acquired  an  indefeasible  in- 
terest.    Pearman  v.  Pearman. 

vol.  ZS,  p.  394 

58.  Gift  "to  pay  and  divide'*  residue 
amongst  children  **  as  and  when "  they 
attained  twenty-one,  with  a  maintenance 
clause  not  coextensive  with  minority, 
held  vested.    Jbid. 

59.  A  testator  who  was  entitled  to  a  rever- 
sion expectant  on  the  death  of  A.  and  B. 
without  issue  living  at  their  death,  de- 
vised it  in  trust  to  sell  and  divide  the 
produce  between  his  six  daughters,  or 
such  of  them  as  should  be  then  living, 
and  the  children  of  such  of  them  as  should 
be  dead,  the  children  taking  their  pa- 
rents' share.  But  if  only  one  daughter 
survived  ji,  and  B,  she  was  to  take  the 
whole,  and  the  heir- at*  law  was  to  take  if 
no  daughter  or  child  of  a  daughter  should 
be  living  at  the  death  of  A,  and  B, 
Held,  that  the  shares  of  the  children  of  the 
daughters  vested,  not  at  their  mother's 
death,  but  at  the  death  of  the  survivor  of 
J.  and  B.     Lewis  v.  Tempter, 

vol.  83.  p.  625 

60.  IVben  clauses  in  a  settlement  are  con- 
flicting, the  rational  presumption  is  that 
a  child  attaining  twenty-one  takes  a 
vested  interest.    Dixon  v.  Barkthhre, 

vol.  34,  p.  531 

61.  In  a  settlement,  the  limitation  was  to 
the  children  **  who  should  be  living  at 
the  time  of  the  decease  of  the  father;" 
thu  was  controlled  by  the  gift  over. 
Held,  that  a  child  who  died  in  the  life  of 
her  father,  having  attained  twenty-one, 
was  entitled  to  a  share.    Ibid, 


VESTRY. 

By  1  decree  made  in  1851,  the  trustees  of 
a  charity  for  poor  inhabitants  of  a  parish 
were  to  be  elected  by  **  the  parishioners 


and  inhabitants  of  the  parish  in  vestry 
assembled."  By  public  acts  in  1855, 
1856,  the  character  of  the  vestry  was  al- 
tered, and  it  was  made  to  consist  of  120 
occupiers  of  houses.  Held,  that  the  acts 
(18  &  19  rteL  c.  120,  and  19  &  20  Fiet. 
c.  112)  controlled  the  decree,  and  that 
the  present  vestry  had  the  right  of  elect- 
ing the  new  trustees.  In  re  Hayie'e 
Estate.  vol.  31,  p.  139 


VISITOR. 
iSee  Charity.] 

1.  An  information,  alleging  an  abuse  in  the 
internal  regulations  of  a  charity  dis- 
missed, on  the  ground  that  they  were  the 
proper  subject  for  the  interference  of  the 
special  visitor.  The  Attomey^enerat  v. 
Dutwich  College.  vol.  4,  p.  255 

2.  Upon  an  information  for  the  reformation 
of  alleged  abuses  in  the  management  of 
a  school  established  by  the  founder  of 
Magdalen  College,  in  connection  with  it: 
Held,  that  the  Court  had  not  jurisdiction 
to  give  the  relief  asked;  that  though 
there  was  sufficient  proof  of  the  duty  or 
obligation,  there  was  no  evidence  of  a 
trust,  as  the  word  is  understood  in  this 
Court,  and  that  the  proper  remedy  was 
through  the  visitor.  The  Jitomey-Gene" 
rat  V.  Magdalen  College,  Oxford, 

vol.  10,  p.  402 
8.  In  practice,  the  office  of  visitor  of  a 
chanty  has  become  merely  nominal,  ita 
duties  and  functions  being  rarely  spon- 
taneously performed.  Attorney 'General 
V.  St,  Cross  Hospital.  vol.  17,  p.  435 

4.  In  cases  of  charitable  trusts,  the  Court 
has  authority  to  see  them  properly  per- 
formed, notwithstanding  there  may  be  a 
special  or  general  visitor.    Ibid. 

5.  A  free  grammar-school  was  founded  and 
endowed  by  King  Edward  the  Sixth,  by 
letters-patent  (1550),  for  the  education, 
teaching  and  instruction  of  boys  and 
young  men  in  grammar;  the  direction 
and  management  was  thereby  committed 
to  the  governors,  who  were  empowered, 
with  the  advice  of  the  bishop  of  the 
diocese,  to  make  statutes  and  ordinances 
for  that  purpose.  Held,  that  this  was  a 
Church  of  England  school  properly  so 
called.  Attomey^Generttlv.TheOo9em»rs, 
^c.  i]f  the  Sherborne  Oraaunar-School, 

vol.  18,  p.  256 

6.  The  governors,  with  the  approbation 
of  the  bishop,  having  made  OTdinances. 
which  rendered  compulsory  the  use  of 
certain  prayers  in  the  school,  attendance 
at  divine  service  in  the  parish  church, 
and  the  receiving  by  the  scholars  of  reli- 
gious instruction  in  the  doctrines  of  the 
Church  of  England,  and  confined  the  ex- 
hibitions to  such  scholars  as  were  pro- 
ceeding to  the  universities  of  Oxford  and 
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Cambridge,  Held,  that  these  ordinances 
were  within  the  scope  and  authority  of 
the  governors  and  bishop,  and  were  no 
violation  of  the  original  instrument  of 
foundation.  Held  also,  that  such  mat- 
ters related  to  the  internal  management 
of  the  school,  and  were  therefore  the 
subject  of  visitatorial  jurisdiction  exclu- 
sively. Attorney- General  v.  The  Gover- 
nore,  ^.  of  the  Sherborne  Grammar- School. 

vol.  18,  p.  256 

7.  Id  1728  a  petition  was  presented  to  the 
Lord  Chancellor,  as  visitor,  by  certain 
dissenters,  complaining  of  the  compulsory 
attendance  at  church,  and  praying  for 
exemption  to,  their  children,  and  that 
they  might  have  the  beneflto  of  the 
school ;  and  an  order  was  made  giving 
the  master  a  discretion  to  exempt  from 
such  attendance  the  child  of  any  parent 
who  applied,  but  it  never  was  acted  on, 
and  the  ordinances  afterwards  made  did 
not  recognize  it.  Sembie,  that  the  only 
jurisdiction  which  the  Court  of  Chancery 
has,  is  to  see  that  order  properly  en- 
forced, in  the  spirit  in  which  it  was  made, 
as  in  the  case  of  a  breach  of  trust    Ibid. 

8.  In  charity  cases,  where  there  is  a  visitor, 
this  Court  will  not  interfere  with  the 
visitatorial  power,  as  to  internal  regula- 
tions and  management,  unless  there  be  a 
breach  of  trust.  The  Attorney- General 
V.  The  Gooernore  of  the  Free  Grammar- 
School  of  Queen  EUtabeth  in  Dedham, 

vol.  23,  p.  850 

9.  Where  the  Crown  is  the  founder,  the 
King  is  the  visitor,  and  the  Court  does 
not  interfere  as  to  the  internal  regula- 
tions and  management;  but  where  the 
charity  is  founded  by  a  private  indivi* 
dual,  and  no  visitor  is  appointed,  and 
the  Crown,  by  royal  charter,  has  incor- 
porated the  governors,  and  authorized 
them  to  make  rules,  this  Court  will  inter- 
fere if  the  existing  rules  do  not  carry 
into  effect  the  views  and  wishes  of  the 
founder;  and,  to  further  the  founder's 
intention,  it  directs  a  scheme,  rendered 
necessary  bv  the  altered  state  of  circum- 
stances, and  the  progress  of  civilization. 
Ibid, 

10.  The  French  •  Protestant  Church  in 
London  was  founded  in  1550  by  letters 
patent  of  the  Crown.  The  pastor,  when 
elected,  was  presented  to  and  approved 
and  instituted  bvthe  Crown.  The  go- 
verning body  had,  apart  from  the  charter 
of  incorporation,  funds  impressed  with 
a  trust  in  favour  of  the  pastor.  The 
governing  body  dismissed  the  pastor. 
Held,  that  this  Court,  notwithstanding 
the  rightt  of  the  Crown  as  visitor,  had 
jurisdiction  to  see  to  the  performance  of 
the  trust,  and  to  determine  on  the  vali- 
dity of  the  dismissal,  and  the  Court, 
having  come  to  the  conclusion  that  it 
was  not  justifiable,  granted  an  injunction 


to  restrain  the  governing  body  from  hin- 
dering the  pastor  in  the  eierciae  of  his 
office.  Daugars  v.  /Zfoos.  vol.  28,  p.  283 
11.  A  visitor  visits  the  corporation  with 
respect  to  corporate  matters,  but  that 
circumstance  does  not  remove  from 
this  Court  the  jurisdiction  or  obligatiou 
to  exercise  its  functions  of  inquiring 
whether  the  duties,  so  far  as  there  is  a 
trust  to  perform,  have  been  properly 
exercised.    Ibid, 


VOLUNTARY  CONVEYANCE. 

[See  Fraudulent  Convbtance,  Trust 
(Creation  of).] 

1.  A  husband  transferred  money  in  the 
funds  into  the  joint  names  of  himself  and 
wife,  for  the  purpose  of  making  a  pro- 
vision for  her ;  and  by  his  will  he  be- 
queathed to  his  wife  a  life  interest  in 
'*  all  his  property  that  he  was  in  posses- 
sion of."  field,  that  the  stock  did  not 
pass.     Low  V.  Carter,  voL  1,  p.  426 

2.  J.  B,  gave  directions  to  his  bankers  to 
invest  a  sum  of  money  in  the  joint  names 
of  himself  and  wife,  and  their  brokers 
accordingly  made  the  purchase:  A,  B, 
died  after  the  contract,  but  before  the 
transfer  had  been  completed.  Held,  that 
the  wife  was  entitled  to  the  stock  by  sur- 

'  vivorship.     Vance  v.  Vance. 

vol.  1,  p.  605 
8.  A.  B,  voluntarily  assigned  to  trustees 
bonds  and  promissory  notes  amounting 
to  6001.,  in  trust  for  himself  and  his 
wife  and  children,  and  he  handed  over 
the  securities.  The  trustee  gave  no  no- 
tice to  the  debtors.  A.  B.  received  2001., 
part  of  the  6001.  (the  securities  having 
been  returned  to  him  by  the  trustees), 
and  the  remainder  was  lost  by  the  insol- 
vency  of  the  debtors.  A.  B.  invested 
the  200/.  with  other  moneys  of  his  own 
on  freeholds,  and  by  writing  acknow- 
ledged the  200/.  to  be  trust  property. 
He  afterwards  deposited  the  title-deeds 
with  the  trustees  as  a  security  for  the 
whole  600/.  Held,  that  the  equitable 
mortgage  was  valid  to  the  extent  of 
200/.  but  no  further.    Jamee  v.  Bydder. 

vol.  4,  p.  600 

4.  A  testatrix  gave  her  personal  estate  to 
B.  for  the  benefit  of  B.*b  daughters.  B. 
invested  the  produce,  together  with 
1,000/.  of  his  own  moneys,  in  the  funds 
in  his  own  name,  and  afterwards  treated 
and  admitted  the  aggregate  fund  as  held 
in  trust  for  his  daughters.  On  the  death 
of  B.,  the  fund  was  found  mixed  with 
like  fiinds  of  his  own.  Held,  that  under 
the  circumstances,  there  was  sufficient  to 
constitute  a  trust  of  the  1,000/.  in  favour 
of  the  daughters.     Thorpe  v.  Owen. 

vol.  5,  p.  224 

5.  A  voluntary  covenant  is  sufficient  to 
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support  a  creditor's  suit  against  the  re- 
presentatives of  the  covenantor.  Watton 
V.  Parker.  •  vol.  6,  p.  *283 

6.  A  trustee  under  a  voluntary  settlement  of 
chattels,  policy  of  assurance  and  mort- 
gage, filed  a  bill  against  the  representa- 
tives of  the  settlor  for  the  recovery 
thereof.  Held,  that  if  the  property  was 
legally  vested  in  the  Plaintiff,  ne  might 
recover  it  at  law  and  apply  it  on  the 
trusts;  but  if  otherwise,  then,  as  the 
deed  was  voluntary,  the  Court  could 
afford  the  Plaintiff  no  assistance  in  re- 
covering it  In  the  case  of  an  imperfect 
voluntary  deed,  neither  the  assignor  nor 
his  executor  can  be  compelled  to  permit 
the  assignee  to  use  his  name  for  the  re- 
covery of  the  debt.     Word  v.  Judhnd. 

vol.  a,  p.  201 

7.  Held,  that  neither  a  voluntary  assignment 
by  deed  of  a  mortgage  debt,  accompanied 
Vy  a  grant,  not  specifying  the  particular 
estate,  but  of  all  estates  held  in  mortgage, 
and  by  a  covenant  for  further  assurance 
and  without  delivery  of  the  mortgage 
deed  <Nr  notice  to  the  mortgagor,  nor  the 
voluntary  assignment  of  a  policy  of  as- 
surance retained  in  the  bands  of  the  as- 
signor, and  without  notice  given  to  the 
grantor,  though  accompanied  by  a  cove- 
nant for  further  assurance,  can  be  con- 
sidered as  a  complete  and  effectual  as- 
signment, to  be  acted  upon  and  enforced 
by  the  assignee,  without  any  further  or 
other  act  to  be  done  by  the  assignor. 

8.  A  deed  poll  in  the  form  of  a  power  of  at- 
torney, held,  in  equity,  to  amount  to  an 
assignment,  or  to  a  covenant  to  assign. 
BenmiU  v.  Coapgr.  vol.  9|  p.  252 

9.  In  1882  Sir  R.  R.  transferred  2,197/. 
stock  into  the  names  of  trustees,  and 
executed  a  voluntary  deed,  declaring  the 
trusts  in  favour  of  his  daughter  and 
her  children.  In  1840  he  executed  a 
second  deed,  which,  without  noticing  the 
first  deed,  recited  that  he  had  transferred 
a  sum  of  2,197^  stock  into  the  names  of 
these  trustees,  and  proceeded  to  declare 
trusu  somewhat  different,  and  gave  a  life 
interest  to  bis  wife.  Held,  first,  that  the 
stock  intended  to  be  settled  by  the  two 
deeds  was  the  same ;  secondly,  that  the 
trusu  of  the  first  deed  could  not  be  al- 
tered by  the  second ;  and  thirdly,  that 
the  second  deed,  failing  to  operate,  gave 
no  right  against  the  assets  of  the  settlor. 
N§wtcn  V.  A$ktw,  vol.  1 1,  p.  145 

10.  A»  B,f  after  depositing  in  his  own  name 
in  a  savings  bank  to  the  full  extent  al- 
lowed, made  further  deposiu  to  another 
account  in  the  name  of  himself  and  sister, 
but  nominally  as  trustee  for  her.  By  the 
terms  of  the  act  of  parliament  he  re- 
tained a  control  over  the  fund.  Held, 
that  the  sister  was  not  entitled,  the  Court 
thinking  that  the  object  was  to  evade  the 


act,  and  not  to  create  a  trust  in  favour  of 
the  sister.  PUldr.  LMudaU.  vol.  IS, p. 78 

11.  i4.  being  seised  in  fee,  executed  a  oeed 
poll,  whereby  he  voluntarily  granted  it 
to  his  wife  as  her  sole  and  abrolute  pro- 
perty for  ever.  Held,  that  this  was 
an  imperfbct  voluntary  gif^:  that  the 
relation  of  trustee  and  eeitui  qm  trust 
had  not  thereby  been  created,  and  that 
a  Court  of  Equity  would  not  interfere  to 
assist  either  party.    Price  v.  Price. 

vol.  14,  p^  598 

12.  The  Court  in  order  to  give  efiect  to 
voluntary  settlements,  requires,  where 
the  settlor  is  the  legal  owner,  eve^thing 
to  have  been  done  which  is  requisite  to 
transfer  the  legal  ownership;  and  where 
he  is  the  equitable  owner,  clear  and  dis- 
tinct evidence  of  a  declaration  of  trust 
in  favour  of  the  donee.  Bentley  v.  Hiic- 
kay,  vol.  15,  p.  12 

18.  A  father  being  entitled,  during  the  life 
of  his  son,  to  the  dividends  on  funds 
standing  in  the  names  of  himself  and 
three  other  trustees,  directed  two  of  the 
trustees  to  pa^  over  the  dividends  for 
the  future  to  his  son.  They  acted  en  the 
direction,  and  the  testator  afterwards  re- 
cognised the  gifL  Held  that  there  was 
a  valid  and  effectual  voluntary  settle- 
ment which  this  Court  would  give  eflfect 
to.    Ibid. 

14.  A  voluntary  conveyance  by  a  married 
woman  is  within  the  statute  against  frau- 
dulent conveyances  (27  EUxabetk,  c.  4). 
Butter/leld  v.  Heath.  vol.  1 5,  p.  408 

15.  Husband  and  wife  executed  a  pest- 
nuptial  settlement  of  the  wife's  estate  in 
favour  of  themselves  and  their  children. 
Held,  that  it  waa  void  aa  against  a  sab- 
sequent  purchaser  f^om  them  for  valuable 
consideration.    Ibid. 

16.  J.  mortgaged  his  own  estate  for  5,000/. 
for  the  benefit  of  B.,  and  B.  (pursuant  to 
an  agreement  to  that  effect  with  J,)  con- 
veyed his  estate,  not  only  as  an  indem- 
nity to  jt.t  but  also  to  uses  for  the  benefit 
of  his  own  (fi.'B)  children  and  their 
issue.  Held,  that  there  was  a  sufficient 
valuable  consideration  as  between  A,  and 
S,  to  support  the  limitations  to  fi.'s 
children,  as  against  subsequent  purch»- 
sers  for  valuable  consideration  from  B. 
Held  also,  that  this  Court  would  have 
specifically  enforeed  the  whole  agree- 
ment at  the  suit  of  A.    Ford  v.  Stuart 

vol.  15,  p.  498 

17.  It  is  fully  settled,  that  a  contract  can- 
not be  specifically  performed  in  part  It 
must  be  wholly  performed  or  not  at  all. 
Ibid, 

18.  A  gift  may  be  made  by  a  husband  to 
his  wife,  which,  though  bad  in  law,  will 
be  supported  in  equity.  Though  the 
proper^  does  not  pass  at  law,  yet,  in 
equity,  a  husband,  being  the  legal  owner, 
may  become  a  trustee  for  his  wife,  and  if 
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b|^  clear  and  irrevocable  acta  he  baa  made 
himaelf  a  trustee,  the  gift  to  his  wife  will 
be  cooclasive.    Mtwt  v.  Mewt, 

vol.  J  5.  p.  529 

19.  To  constitute  a  gift  between  husband 
and  wife,  there  must  either  be  a  clear 
irrevocable  gift  to  a  trustee  for  the  wife, 
or  some  clear  and  distinct  act  of  the  hus. 
band,  by  which  he  divested  himself  of 
his  property,  and  engaged  to  hold  it  as  a 
trustee  for  the  separate  use  of  his  wife. 
If  a  man  were  to  deposit  money  with 
bankers,  directing  them  to  hold  it  for  his 
wife,  that  would  probably  be  sufficient. 
Ibid. 

20.  Doctrine  of  the  Court  as  to  voluntary 
and  incomplete  settlements.  Bridge  v. 
Bridge,  vol.  16,  p.  815 

21.  Where  a  donor  creates  a  legal  debt  in 
favour  of  a  volunteer,  and  the  trustee 
declines  to  act,  this  Court  will  enforce 
payment  of  the  debt  for  the  benefit  of 
the  volunteer.    Ibid, 

22.  If  the  legal  owner  of  stock  execute  a 
declaration  of  trust  in  favour  of  a  volun- 
teer, equity  will  compel  the  execution  of 
the  trust ;  but  if  he  merely  assigns  the 
stock  and  makes  no  transfer,  the  Court 
will  afford  him  no  assistance.    Ibid. 

23.  If  the  beneficial  owner  of  stock  stand- 
ing in  the  name  of  trustees,  assign  it 
in  fkvour  of  a  volunteer,  and  notice  is 
given  to  the  trustees,  who  act  upon  it, 
equity  will  enforce  the  performance  of 
the  trust  in  favour  of  the  volunteer.  lUd, 

24.  When  the  owner  of  property,  vested  in 
A,  and  B.  as  trustees,  purported  to  as- 
sign it  to  himself  and  others,  in  trust  for 
volunteers,  but  no  legal  transfer  was 
made,  or  recognition  of  the  trust  by  A, 
and  B, :  Held,  that  the  relation  of  trustee 
and  cestui  que  trust  had  not  been  created 
in  fiivour  of  such  volunteers^    Ibid, 

25.  Voluntary  settlement  of  an  equitable 
interest  in  real  estate  held  ineffectual,  the 
legal  estate  not  having  passed  to  the  trus- 
tees thereof!     Ibid, 

26.  The  Plaintiff'  being  entitled  to  shares 
in  companies,  foreign  bonds.  Consols, 
cash  and  real  estate,  which  were  vested 
in  the  trustees  of  his  uncle's  will,  exe- 
cuted a  voluntary  deed,  whereby  he 
granted  the  realty  to  A,  and  B.,  to  the 
use  of  himself  and  ^.  and  B,^  upon  trust 
to  sell,  and  he  directed  that  the  produce 
and  the  bonds,  &c.,  should  thenceforth 
be  considered  vested  in  him  and  A,  and  B. 
on  certain trustsfor volunteers.  Held,  that 
the  deed  was  valid  as  to  the  shares  and 
bonds,  which  had  been  transferred  to  the 
PlaintiiTand  A,  and  B.,  but  ineffectual  as 
to  foreign  bonds,  stock  and  cash,  of  which 
there  had  been  no  transfer,  and  no  ac- 
ceptance of  the  trust  by  the  trustees  of 
the  uncle's  will,  in  whom  they  were 
vested,  and  as  to  the  real  estate,  the 
legal  estate  not  having  passed.     Ibid, 


27.  A  post-nuptial  settlement  of  a  wife's 
estate,  whereby  it  is  limited  to  the  wife 
for  her  separate  use  for  life,  without 
power  of  anticipation,  with  remainder  to 
the  husband  for  life,  with  remainder  to 
the  children,  &e.,  is  not  void  aa  against 
a  subsequent  purchaser  from  the  husband 
and  wife,  as  a  voluntary  settlement  under 
the  27  EUz,  The  modification,  by  the 
husband,  of  his  life  estate  in  possession, 
and  by  the  wife,  of  her  inheritance,  form  ' 
a  good  and  valuable  consideration.  Heirt- 
•on  V.  Negus.  vol.  16,  p.  594 

28.  This  Court  will  not  assist  a  volunteer 
by  making  effectual  an  incomplete  gift. 
Weale  v.  OUive,  vol.  17,  p.  252 

29.  A,  B,  directed  the  certificates  of  some 
United  States  Bank  shares  standing  in 
his  name  to  be -delivered  to  his  nephew, 
and  in  a  letter  to  him  stated,  that  "  he 
made  a  free  gift  of  them"  to  him.  A,  fi. 
also  executed  a  power  for  transfer- 
ring the  shares,  but  which  was  not 
acted  on  in  A,  B.*a  life.  The  shares, 
being  found  hi  A,  B.'s  name  at  his 
death,  were  held  to  form  part  of  his 
personal  estate.    Ibid, 

30.  This  Court  will  not  enforce  the  transfer 
of  stock  in  favour  of  a  volunteer  to  whom 
it  has  been  merely  assigned.  Beech  v. 
Keep.  vol.  18,  p.  285 

81.  Some  Consols  belonging  beneficially  to 

A,  for  life,  with  remainder  to  B.,  stood 
in  the  names  of  two  trustees,  of  the  sur- 
vivor of  whom  B.was  the  representative. 

B.  voluntarily  assigned  the  stock  to  A,, 
but  no  transfer  waa  made.  The  Court 
refused  either  to  declare  B,  a  trustee  of 
the  stock  for  A,  or  to  compel  her  to 
transfer  it    Ibid. 

82.  The  distinction  between  an  assignment 
for  the  benefit  of  a  volunteer,  and  a  de- 
claration of  trust  in  his  favour,  though 
very  thin,  yet  pervades  the  eases.    Ibid, 

33.  By  a  voluntary  settlement,  the  settlor 
assigned  a  mortgage,  and  purported  to 
convey  copyholds;  he  also  covenanted 
for  quiet  enjoyment  and  for  fixrther 
assursnce.  He  died  without  having  sur- 
rendered the  copyholds.  Held,  that  this 
Court  would  not  render  its  assistance  to 
eompel  the  voluntary  settlement  to  be 
perfected.    Detmingv,  Ware, 

vol.  22,  p.  285 

34.  It  has  long  been  settled,  that  the 
trustees  and  cestuis  que  trusts  under  a 
voluntary  settlement  cannot  compel  the 
settlor  to  perform  any  further  act,  than 
he  has  already  done,  to  render  such  a 
settlement  operative.    Ibid, 

35.  Bill  by  purchaser  against  the  vendor, 
who  had  previously  executed  a  voluntary 
settlement  of  the  property,  and  against 
the  trustees  and  cestuis  que  trusts  under 
the  settlement  to  have  the  settlement  de- 
clared void  and  delivered  up,  and  for  a 
specific  performance,  sustained,  the  only 
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objection  to  the  title  being  the  voluntary 
Bettlement     Dotting  ▼.  fVhimper, 

vol.  26,  p.  668 

36.  Effect  given  to  a  voluntary  aisigiiment 
of  a  policy  of  assurance  containing  an 
irrevocable  power  of  attorney.  Pearson 
v.  The  Amicable  Aeturanee  Office  and 
Others,  vol.  27,  p.  229 

37.  A.  B,  was  entitled  to  5,000/.  charged  on 
a  freehold.  It  was  secured  by  the  legal 
estate  vested  in  her,  but  no  one  was  per- 
sonally liable  to  pay  it.  A.  B.  executed 
a  voluntary  settlement,  by  which  she 
assigned  the  money  to  trustees,  and 
f^ve  them  a  power  of  attorney  to  recover 
It:  but  she  retained  the  lefal  estate. 
Held,  that  as  the  money  could  only  be 
recovered  upon  a  reconveyance  of  the 
legal  estate  to  the  owner,  which  the 
trustees  were  unable  to  procure,  the 
voluntary  settlement  was  incomplete  and 
could  not  be  enforced  against  the  settlor 
or  her  estate*     Woottfcrd  v.  Charnley, 

vol.  28,  p.  96 

88.  Upon  a  voluntary  covenant  to  sur- 
render copyholds,  and  in  the  meanwhile 
to  atand  possessed  of  them  for  trustees 
for  the  volunteers,  though  the  covenant 
to  surrender  per  m  cannot  be  enforced, 
yet  a  valid  trust  is  constituted  for  the 
volunteers.    Steele  v.  Waller. 

voL  28.  p.  466 , 

89.  A.  B,  voluntarily  covenanted  to  sur- 
render copyholds  on  trusts  for  his  chil- 
dren. Held,  that  equity  would  not  com- 
pel any  act  to  be  done  &r  the  purpose  of 
carrying  the  covenant  into  effect.  Tatham 
V.  Yemen,  vol.  29,  p.  604 

40.  A  settlement  on  his  family  by  a  person 
in  extremis^  and  not  containing  a  power 
of  revocation,  set  aside,  the  Court  being 
of  opinion  that  it  was  executed  in  ex- 
pectation of  his  immediate  death,  but  not 
with  the  intention  that  it  should  be  opera- 
tive in  case  of  his  recovery.  As  to  the 
duty  of  a  solicitor  to  introduce  a  power 
of  revocation  into  an  instrument  exe- 
cuted under  such  circumstances.  For- 
shaw  V.  Welsby,  vol.  80,  p.  243 

41.  Whether  a  deed  executed  without 
fraud,  making  a  provision  for  volunteers, 
and  on  the  faith  of  which  they  have 
acted  for  years,  can  afterwards  be  set 
aside  or  varied  on  the  ground  of  mistake. 
Bentley  v.  Maekay.  vol.  81,  p.  148 

42.  Where  A.  agrees  to  make  a  provision 
for  a  volunteer,  in  .consideration  of  B.*9 
doing  the  like,  the  contract  is  not  volun- 
tary.   Ibid, 

48.  A,  B,  voluntarily  assigned  a  policy  on 
his  life  to  trustees  for  his  infant  son,  if 
he  attained  twenty- five;  but  if  he  died 
under  that  age,  and  A,  B,  should  think 
proper  to  keep  up  the  policy,  upon  trust 
for  C.  D.  A.  B,  covenanted  to  pay  the 
premiuma  during  the  life  of  his  son  only, 
and  in  the  event  of  A,  B.  ceasing  to  pay 


the  premiums,  he  should  be  at  liberty  to 
sell  the  policy  and  retain  the  money. 
The  son  died  under  twenty-five,  and 
A,  B,  mortgaged  the  policy,  coveiuinting 
to  pay  the  premiums,  which  he  did. 
Held,  on  the  death  of  A,  B.  that  the  pro- 
duce of  the  policy  belonged  to  the  mort- 
gagees, and  not  to  C  i>.  Pedder  v. 
Mosety.  vol.31,  p.  U9 

44.  Parol  declaration  of  trust  of  money 
handed  over  to  a  third  party,  on  trust, 
by  a  person  in  extremis,  supported,  but 
held  invalid  as  to  stock,  for  which  a 
power  of  attorney  had  been  given  by  the 
settlor,  but  which  had  not  been  acted  on 
at  her  death.    Peekham  v.  Taylor, 

vol.  31,  p.  250 

45.  A  volunury  settlement,  made  by  a  siso 
.    ter  on  her  brother  and  his  family,  subject 

to  a  limitation  to  her  for  life,  with  re- 
mainder  to  her  issue,  set  aside,  on  the 
ground  that  the  brother,  on  whom  the 
burden  was  cast,  had  not  proved  the 
necessary  requisites  to  support  it  Sharp 
V.  Leach.  vol.  31,  p.  491 

46.  The  law  of  this  Court  is  very  strict  on 
the  subject  of  voluntary  deeds,  and  gives 
no  assistance  to  the  completion  of  them ; 
but,  at  the  same  time,  it  does  not  lay 
down,  as  a  rule,  that  they  are  always 
void ;  and  the  mere  alteration  of  inten- 
tion is  not  sufficient  to  induce  this  Court 
to  interfere  and  cancel  an  instrument 
which  was  fully  understood  and  deli- 
berately executed  by  the  grantor.  Taker 
V.  Toker.  vol.  31,  p.  629 

47.  A,  B.  executed  a  volunury  settlement 
of  real  estate  to  uses  in  favour  of  his  four 
children,  and  he  covenanted  that  the  es- 
tate should  remain  to  those  uses  and  fof 
quiet  enjoyment.  A,  B.  afterwards  mort- 
gaged the  settled  estate  with  his  own  un- 
settled estates,  and  died.  Held,  that  the 
children  were  entitled  to  throw  the  mort- 
gages on  the  unsettled  estate,  and  as 
against  legatees,  to  prove  under  the 
covenants  against  the  settlor's  aasets  for 
the  damage  they  had  sustained  by  the 
mortgage.    Haies  v.  Cox.   vol.  82,  p.  1 18 

48.  A  voluntary  deed,  though  retained  hv 
the  grantor  until  his  death,  held  valid. 
Boi^ld  V.  HasselL  vol.  32,  p.  217 

49.  Voluntary  deed  set  aside  after  the 
deaths  both  of  donor  and  donee.  Phil» 
Upson  V.  Kerry.  vol.  32,  p.  628 

50.  A.  B,  by  deed  voluntarily  settled  some 
property  on  trust  for  himself  for  life, 
and  after  his  decease,  upon  trust  to  pay 
all  the  debts  then  owing  by  him,  and  any 
legacies  or  sums  of  money  not  exceeding 
400/.  which  he  by  will  or  writing  should 
direct,  and  subject  thereto,  in  trust  for 
his  son  William.  Afterwards,  in  order  to 
defeat  the  settlement,  he  gave  voluntary 
bonds  to  the  extent  of  3,5(X)/.in  favour  of 
other  relatives.  Held,  that  the  bonds 
were  effectual  and  created  valid  debts. 
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payable  oat  of  Che  truat  property.  Mark' 
weii  T.  MarkwtUi  Markwellw.  BulL 

vol.  34,  p.  12 

51.  Gifta  of  chatteM  by  a  huaband  to  bia 
wife  aupported.     Grant  ▼.  Grant, 

vol.  34,  p.  623 

52.  A  buaband  may  constitute  hiroaelf  a 
trustee  for  his  wife ;  the  declaration  need 
Dot  be  in  writing,  but  the  worda  muat  be 
clear,  unequivocal  and  irrevocable.    Ibid* 

53.  The  principle  of  thia  Court,  esublished 
by  a  great  number  of  casea  ia,  that  it 
will  Dot  interfere  between  volunteera  ( in 
the  legal  aenae  of  the  term),  but  will 
leave  them  to  their  remedy  at  law,  what- 
ever that  may  be.  The  Court  will  net-  I 
ther,  at  the  instance  of  the  donor  who  t 
repenu  hia  gift,  cause  the  deed  of  gift  to 
be  delivered  up,  nor  will  it,  at  the  in- 
atance  of  the  donee,  interfere  to  complete 
an  imperfect  deed  of  gift.  De  Hoghton 
V.  Money,  vol.  35,  p.  98 

54b  A  purchaaer  for  value  of  real  estate 
cannot  come  into  the  Court  of  Chancery 
to  have  a  prior  voluntary  deed,  void 
under  the  27th  Eliz.  c.  5,  delivered  up  to 
be  cancelled.  The  Court,  in  such  a  case, 
leaves  both  parties  to  their  legal  righu 
and  remediea.    Ibid, 

55.  A.  B.  entered  into  a  voluntary  agree- 
ment as  to  a  leasehold  with  C.  D.,  and  he 
afterwards  contracted  to  aeli  it  to  E,  F, 
for  valuable  consideration.  Held,  that 
a  suit  by  B,  F,  against  J.  B.  and  C,  D,,  to 
have  the  rights  of  the  parties  declared 
and  the  volunury  agreement  cancelled, 
could  not  be  maintained.     Ibid. 

56.  The  construction  of  and  the  rights  and 
incidents  under  a  voluntary  deed,  if 
bond  Jtde  and  valid,  are  the  same  as  of  a 
deed  for  value.     Diekgnton  v.  BurrtlL 

vol.  35,  p.  257 

57.  A  person  voluntarily  gave  his  promis- 
sory note  to  trustees  for  his  natural  child, 
and  deposited  with  them  the  title-deeda 

.  for  the  purpose  of  carrying  into  effect 
hia  intention  as  to  the  promissory  note. 
Held,  that  a  valid  truat  had  been  created. 
Arthur  V.  Clarkioft,  vol.  35,  p.  458 

58.  Diatinetion  between  enforcing  the  per- 
formance of  a  complete  voluntary  truat 
and  enforcing  the  completion  of  an  in- 
complete one.     Gee  y,  lAddelL    (No.  1.) 

vol.  35,  p.  621 

59.  A  testator  bequeathed  2,0004.  on  cer- 
tain trusts,  and  he  empowered  hia  exe- 
cutor, who  waa  alao  hia  residuary  legatee, 
to  retain  the  amount  in  his  hands  unin- 
vested, he  paying  interest  thereon.  After 
the  tesutor's  death,  the  executor,  being 
satisfied  that  the  testator  intended  to 
bequeath  3,000^.  and  not  2,000/.,  pro- 
mised to  make  it  up  8,000/. ;  he  made 
no  investment,  but  continued  to  pay  in- 
terest on  the  3,000/.  to  his  death.  Held, 
that  there  waa  a  complete  voluntary 
trust  aa  to  the  additional  1,000/.,  which 


this  Court  would  enforce.    Gee  v.  Liddeti, 
(No.  1.)  vol.  35,  p.  621 

60.  A  brother  in  India,  at  the  recommen- 
dation of  another  brother  in  England, 
agreed  to  settle  the  proceeds  of  certain 
goods  on  his  sisters;  he  remitted  the 
goods  to  England,  and  they  were  sold. 
Held,  that  a  valid  trust  was  constituted 
and  could  not  be  recalled.  Maekintoth  v. 
Stuart.  voL36,  p.  21 


WAIVER. 

{See  Delay,  Estoppel,  Waiver  op  Irrb- 
auLAEiTY,  Waiver  of  Requisitions.] 

1.  The  Plaintiff'a  right  to  except  to  the 
Defendant's  snswer  for  insufficiency,  ia 
not  waived  by  a  motion  for  production  of 
papers,  founded  oo  admissions  in  the 
answer. 

It  is  unnecessary  in  such  a  case  to  move 
"without  prejudice  to  the  Plaintiff 'a 
right  to  except.    Lane  v.  Paul. 

vol.  3,  p.  66 

2.  Defendant  in  contempt  for  want  of  an- 
swer filed  it,  and  the  Plaintiff  replied 
thereto.  Held,  that  he  had  waived  hia 
remedy  for  the  costs  of  the  contempt. 
Haynea  v.  Ball,  voL  5,  p.  140 

8.  Under  a  decree  in  a  legatee'a  suit  to 
take  the  usual  accounta.  A.  B.  went  in 
and  claimed  the  residue  which  the  Master 
found  him  entitled  to ;  but  the  residue 
was  not  then  ascertained,  and  no  order 
was  made  in  respect  of  it.  Held,  that 
A.  B.  was  not  precluded  ftom  afterwards 
asking  relief  against  the  executor,  in 
respect  of  au  alleged  breach  of  truat,  in 
a  auit  of  his  own,  he  not  having,  in  the 
first  suit,  been  in  a  situation  to  investi- 
gate the  accounta  of  the  executor,  or  to 
claim  the  relief  which  he  asked  in  the 
second.   Cuidici  y.  Kiuton,  vol.  6,  p.  517 

4.  A  plaintiff,  though  he  had  joinea  in  a 
commission  to  take  an  answer,  was  al- 
lowed to  issue  an  attachment  for  want 
of  answer  before  the  return  of  the  com- 
mission. Boeehetti  v.  Pouter,  vol.  8,  p.  180 

5.  In  1794  an  act  authorized  the  making 
of  a  public  canal  through  lands,  of  which 
A.  was  the  owner  and  B.  his  lessee,  and, 
upon  payment  of  the  compensation,  the 
land  was  to  vest  in  the  company.  An 
arrangement  was  made  in  respect  of  com. 
pensation  with  B.  but  not  with  A.  The 
canal  waa  made  "with  the  full  consent 
and  approbation  of  and  in  accordance 
with  the  wishes  of  A,,**  whose  name  waa 
mentioned  in  the  act,  and  it  waa  enjoyed 
until  the  expiration  of  the  lease  in  1844. 
The  representatives  of  A.  then  recovered 
at  law  the  land  taken  for  the  canal. 
Held,  in  equity,  that  A.  having  thus 
sanctioned  the  formation  of  the  canal, 
was  not  entitled  to  retake  possession,  but 
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only  to  a  fair  compensation,  to  be  deter- 
mined by  the  agricultural  value  of  the 
land  taken,  as  calculated  in  1844,  and  not 
in  1794.  Held,  secondly,  that  persons 
who  had  bought  A.*b  property  with  notice 
of  the  conditions  of  sale  as  to  the  canal 
were  equally  bound  by  the  same  equity. 
Held,  thirdly,  that  this  Court  might  it- 
self determine  the  amount  of  compensa- 
tion.    The  Duke  qf  Beeu^ort  v.  Patrick. 

vol.  17,  p.  60 

6.  In  a  Crown  lease,  the  lessee  covenanted 
not  to  convert  the  premises  into  a  shop 
or  place  of  sale  of  any  kind,  without  con- 
sent of  the  Commissioners  of  Woods  and 
Forests.  The  trade  of  an  engraver  had 
been  carried  on  in  it,  without  consent  or 
objection,  but  rent  had  afterwards  been 
received.  Held,  that  the  forfeiture  had 
been  waived,  and  that  the  title  was  good. 
Bridget  v.  Longman.  vol.  24,  p.  27 

7.  Notwithstanding  payment  for  twenty- 
three  years,  by  a  widow,  of  the  interest 
on  a  void  mortgage,  created  by  her  while 
coverte,  it  was  held,  that  her  representa- 
tives were  not  precluded  from  disputing 
its  validity.     Blandy  v.  Kimher, 

vol.  24,  p,  148 

8.  A  purchaser  had  taken  possession,  by 
his  tenant  and  not  under  the  contract, 
after  an  abstract  had  been  delivered,  and 
he  had  made  no  objection  to  the  title  till 
long  after,  when  a  suit  was  threatened, 
and  he  had  promised  payment  of  part  of 
the  purchase -money.  Held,  that  by  his 
conduct  and  on  the  correspondence,  he 
had  waived  all  objections  to  the  title 
arising  upon  that  abstract ;  but  held,  se- 
condly, that  he  had  not  waived  any  ob- 
jection not  arising  on  the  abstract.  Bowen 
V.  Stenton,  vol.  24,  p.  681 

9.  Acquiescence  in  one  breach  of  covenant, 
not  considered  material,  will  not  prevent 
the  covenantee  complaining  of  another 
breach  which  affects  the  value  of  his  pro- 
perty.    Wettem  v.  Maedermot. 

vol.  85,  p.  248 


WAIVER  OF  IRREGULARITY. 

{See  IK.RBOULARITT.] 

1.  A  Defendant,  after  having  appeared  to 
an  amended  bill,  obtained  an  order  for 
the  delivery  out  of  Court  of  his  papers  to 
enable  him  to  prepare  his  answer,  and 
after  the  time  for  answering  had  expired 
applied  to  the  Plaintiff  for  names  of  com- 
missioners to  join  in  taking  his  answer. 
Held,  that  he  could  not  afterwards  refer 
the  bill  for  impertinence.  Beavan  v.  Wa- 
terhouie.  vol.  2,  p.  68 

2.  Where  in  a  proceeding  before  the  Master 
the  Defendant,  by  acquiescence  or  omis- 
sion to  object,  permits  the  other  party 
and  the  Master  to  proceed  as  if  he  did  ac- 


quiesce, he  comes  too  late  if  he  does  not 
come  at  the  first  opportunity  to  complain 
of  the  irregularity. 

On  a  reference  to  the  Master  of  excep* 
tions  for  impertinence,  he  enlarged  tne 
tftne  for  making  his  report  three  times, 
and  on  the  19th  of  February  reported  the 
answer  insufficient;  on  the  4thof  JtforrA 
the  Defendant  gave  notice  of  motion  to 
take  the  certificates  off  the  file,  on  the 
ground  of  irregularity  and  of  the  Master's 
having  power  to  enlarge  the  time  only 
once :  the  Court  held  that,  even  assum- 
ing the  Master's  power  to  have  been  so 
limited,  the  Defendant  came  too  late,  he 
not  having  previously  taken  the  objection. 
Davis  V.  FrankNn,  vol.  2,  p.  869 

8.  By  taking  proceedings  to  expunge  mat- 
ter reported  by  the  Master  to  be  imperti- 
nent, a  party  adopts  the  report  altogether, 
and  cannot  afterwards,  nntess  by  the  spe- 
cial leave  of  the  Court,  take  exceptions 
to  the  report  as  to  passages  reportea  per- 
tinent. Holmes  v.  The  Corporation  rf 
Arundel.  vol.  8,  p.  803 

4.  A  supplemental  bill  was  filed  in  which  a 
deceased  person  was  named  as  Co- Plain- 
tiff, and  as  next  friend  of  infant  Plain- 
tiffs, and  in  the  title  of  the  Plaintiff's  in- 
terrogatories for  the  examination  of  wit- 
nesses, his  name  was  mentioned  as  being 
still  a  party.  Held,  that  a  Defendant 
who  had  acquiesced  and  intituled  his  in- 
terrogatories in  a  similar  manner,  could 
not,  after  publication  move  to  suppress 
the  depositions.    Lincoln  v.  IVrighU 

vol.  4,  p.  166 

5.  Taking  an  office  copy  of  an  answer  it 
not  a  waiver  of  an  irregularity  therein. 
Fry  V.  Mantell.  Tol.  4,  p.  485 

6.  A  foreign  sovereign  prince,  who  was  also 
an  English  peer,  was  made  a  Defendant 
to  a  suit,  and  served  with  a  letter  mis- 
sive. The  Lord  Chancellor  refused  to 
recall  it.  The  Defendant  then  appeared, 
and  filed  a  demurrer  for  want  of  jurisdic- 
tion. Held,  first,  that  the  Lord  Chan- 
cellor had  not  decided  that  the  Defendant 
was  liable  to  the  jurisdiction  of  the 
Court;  and  secondly,  that  the  Defend- 
ant had  not,  by  appearing,  waived  any 
defence  to  the  bill.  The  Duke  of  Bruns- 
wick V.  The  King  of  Hanover.    toL  6,  p.  1 

7.  An  irregular  order  for  taxation  may  be 
waived,  but  it  must  be  done  in  some 
clear  and  unequivocal  manner.  In  re 
MackriU.  vol.11,  p.  42 

8.  On  the  21  st  of  July  the  Master  pro- 
ceeded ex  parte  in  a  taxation  in  the  ab- 
sence of  the  client,  who  had  not  been 
served  with  a  warrant  to  proceed  on  that 
day.  A  warrant  was  afterwards  regularly 
served  for  the  Slst  of  July,  subscribed 
"  to  complete  the  taxation."  The  client 
did  not  atteiid  ;  but  the  Master  being  in- 
formed of  the  former  irregularity,  relaxed 
so  much  of  the  hills  as  had  been  taxed 
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on  tbe  21st*  Held,  that  the  client  not 
having  attended  the  warrant  of  the  Slat, 
could  not  set  up  the  hrregularity  of  the 
21st.     I*  ft  Mourilyan,        vol.  11,  p.  48 

9.  A  party,  by  conaenthig  to  allow  an  ac- 
counting party  to  put  in  an  affidavit  in- 
stead of  an  examination,  is  not  precluded 
from  afterwards  insisting  on  having  an 
examination,  if  the  discovery  given  by 
the  affidavit  be  unsatisfactory.  Attorney- 
General  V.  Corporaihn  tf  Chester, 

vol.  11,  p.  169 

10.  Under  a  decree  in  a  special  form  direct- 
ing the  Master  to  take  trust  accounts, 
the  Master  allowed  special  interrogato- 
riea,  without  requiring  a  previous  state 
of  facta  Held,  that  there  was  no  irre- 
gularity, and  also  that  there  had  been  a 
waiver  by  the  accounting  party  obtaining 
time  to  put  hi  his  examination  thereto. 
^Ufi-ey  V.  Altfrry,  vol.  12,  p.  292 

11.  A  Defendant  having  filed  a  plea  and 
answer,  obtained  at  Sie  Rolls  an  order 
nin  to  dissolve  tbe  common  injunction. 
Held  irregular ;  but  the  Plaintiff  having 
afterwards  appeared  before  the  V.-C.  £., 
and  undertaken  to  shew  cause  on  the 
merits,  held,  that  this  was  a  waiver  of  the 
irregularity ;  and,  that  the  waiver  might 
be  taken  notice  of,  on  a  motion  to  dis- 
charge the  order  of  course  at  tlie  Rolls. 
St,  John  V.  Pkelpt,  vol.  12,  p.  606 

12.  The  cross-examination  of  a  Defendant, 
tendered  as  a  witness,  is  a  waiver  of  his 
incompetency  where  the  objection  must 
be  assumed  to  have  been  known  at  the 
time  of  the  cross-examination.  Tritton  v. 
Hardey,  vol.  14,  p.  21 

13.  An  order  for  taxation  was  to  be  void, 
unless  the  Master  made  his  report  in  a 
fortnight,  or  certified  that  iiirther  time 
was  necessary.  The  time  elapsed  with- 
out such  certificate,  and  the  parties  after- 
wards attended  several  times  before  the 
Master  without  objecting.  Held,  that 
the  irregularity  had  been  waived,  and  an 
order  was  made  for  the  Master  to  proceed 
in  the  taxation.  Re  Field,    vol.  1 6,  p.  d98 

14.  An  order  for  the  taxation  of  two  out  of 
four  bills,  and  the  delivery  up  of  the 
papers,  discharged,  but  withoat  costs, 
the  solicitor  having  attended  tbe  Taxing 
Master  without  having  objected,  and  not 
having  applied  to  discharge  the  order 
until  six  weeks  after  notice  of  it.  Re  Wa- 
Via,  vol.  22,  p.  634 


WAIVER  OF  REQUISITIONS. 

1.  A  party  contracted  for  the  purchase  of 
the  benefit  of  an  agreement  for  the  lease 
of  a  public-house,  and  also  of  the  stock 
and  good-will ;  he  entered  into  posses- 
sion before  the  lease  had  been  granted, 
paid  pert  of  the  purchase-money  and 
mortgaged  his  interest.    Held,  that  after 


this  mode  of  dealing  he  was  not  entitled 
to  call  for  the  production  of  the  lessor's 
tide,  or  for  evidence  that  the  lease  was 
made  in  conformity  with  the  power  under 
which  it  was  granted*    Haydon  v.  BelL 

vol.  1,  p.  837 

2.  A  purchaser  under  the  Court  will  not  be 
allowed  to  take  possession  **  without  pre- 
judice to  objections  to  the  title,"  even 
upon  payment  of  his  purchase-money 
into  Court.     Hutton  v.  MaHsell, 

vol  2,  p.  260 

3.  Even  after  great  delay  and  acquiescence, 
the  Court  will  not  compel  a  purchaser  to 
complete,  if  the  title  appears  to  be  mani- 
festly bad.    Blackford  v.  Kirkpatriek. 

vol.  6,  p.  232 

4.  Applications  of  purchasers  to  pay  pur- 
chase-money into  Court,  and  to  be  let 
into  pos8es.sion,  without  prejudice  to  ob- 
jections to  the  tide,  are  always  refused. 
Rmtter  v.  Marriott,  vol.  10,  p.  38 

WARD  OF  COURT. 

1.  In  a  settlement  made  on  die  marriage  of 
a  female  ward  of  Court,  provision  must 
be  made,  out  of  her  fortune,  for  the  chil- 
dren of  a  future  marriage.  Budge  v. 
fVinnalL  voLll,  p.  98 

2.  In  1839  jt.  B,  married  a  ward  of  Court 
without  its  sanction.  Held,  in  1 852,  that 
notwithstanding  the  lapse  of  time,  the 
Court  possessed  the  same  power  over  the 
parties,  which  it  would  have  had  on  an 
application  shortly  after  the  marriage, 
and  which  it  possesses  in  every  ease  of 
the  marriage  of  a  ward  of  Cdurt  without 
tbe  sanction  of  the  Court,  subject,  never- 
theless, to  the  due  protection  of  the 
rights  and  interests  of^  persons  who  have 
come  into  eeee  since  that  period.  Cave 
V.  Cave,  voL  15,  p.  227 

3.  A  marriage  settlement,  the  husband 
being  adult  and  the  wife  a  minor,  is 
binding  on  the  former,  though  not  on  the 
latter.    Ibid. 

4.  In  1839  A,  B,  married  a  ward  of  Court 
without  leave:  articles  were  executed 
both  before  and  after  the  marriage.  In 
1840  a  reference  was  made  to  approve  of 
a  settlement,  but  nothing  was  done 
thereon.  In  1850  the  parties  executed 
a  setderoent  of  the  wife's  real  estate 
without  the  sanction  of  the  Court.  In  a 
suit  instituted  by  the  wife  to  annul  the 
articles  and  confirm  the  settlement, 
Held,  in  1852,  that  the  power  of  the 
Court  was  not  affected  by  the  lapse  of 
time,  that  the  parties  coming  to  the 
Court  had  given  it  authority  to  do  what 
was  right,  and  that  a  reference  must  be 
made  to  the  Master  to  report  as  to  the 
propriety  of  the  setdement  of  1850,  and 
whether  it  ought  to  be  varied,  and  to 
approve  of  a  settlement  of  the  wife's 
personal  estate,     tbtd. 
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5.  On  the  settlement  of  a  ward,  no  clause 
against  anticipation  was  attaclied  to  her 
separate  life  estate.  She  incumbered 
her  interest  Held,  that  the  settlement 
could  not  be  rectified  to  the  prejudice  of 
her  incumbrancers.  Blaekie  v.  Clark  i 
Cock  ▼.  Clark,  vol.  15,  p.  595 

6.  As  to  the  binding  effect  upon  a  ward  of 
Court  and  her  husband  of  an  order  made 
after  she  came  of  age  to  settle  her  real 
estate.     Ibid, 

7.  Generally,  upon  the  marriage  of  a  ward 
of  Court  without  leave,  the  marriage 
being  found  valid,  and  the  party  in  con- 
tempt having  executed  the  settlement 
and  paid  the  costs,  is  discharged.  Field 
V.  hrovm.  vol.  17,  p.  146 

8.  A.  B.  was  committed  for  contempt  for 
marrying  a  ward.  After  the  marriage 
had  been  found  valid,  but  before  a  set- 
tlement had  been  executed,  he  was  dis. 
charged  upon  his  undertaking  to  abstain 
from  any  intercourse.  After  the  settle- 
ment had  been  executed,  the  Court  held, 
that  it  would  be  contrary  to  all  principle 
either  to  compel  the  continuance  of  the 
undertaking  or  to  make  an  order  to  the 
same  effect.    Ibid, 

9.  The  terms  of  the  settlement  of  a  small 
fund  belonging  to  a  ward  embodied  in 
the  order.  Wright  v.  King,  vol.  18,  p.  461 

10.  On  the  marriage  of  a  ward  of  Court, 
this  Court  will  compel  the  settlement  of 
her  real  estate,  as  directed  by  its  order ; 
but  if  this  has  not  been  done  in  the  life- 
time of  the  parties  themselves,  in  a  man- 
ner binding  at  law,  her  heir-at-law  is  not 
bound.    ^Id  v.  Moore,     vol.  19,  p.  176 

11.  A,  B,  married  a  female  ward  of  Court 
without  leave,  and  under  an  order  of 
Court  a  settlement  was  afterwards  made, 
by  which  the  husband  covenanted  to  con- 
vey all  the  real  estate  of  his  wife  to 
trustees,  upon  trusts  excluding  him  and 
Giving  bis  wife  a  power  to  devise.  It 
was  executed  by  the  wife,  but  was  not 
acknowledged  by  her.  On  her  death 
during  coverture,  having  made  a  will 
devising  the  property :  Held,  first,  that 
under  the  circumstances,  the  settlement 
was  intended  to  be  confined  to  the  ex- 
clusion of  the  husband,  and  to  give  his 
wife  a  power  over  what,  but  for  this  set- 
tlement would  have  vested  in  him ;  se- 
condly,  that  the  wife's  heir-at-law  was 
not  bound  by  the  incomplete  settlement, 
and  that,  therefore,  her  will  was  ineffec- 
tual to  disinherit  him.     Ibid. 

12.  The  almost  invariable  modern  practice, 
in  the  case  of  a  marriage  with  a  ward  of 
Court,  without  consent,  is  to  exclude  the 
husband  altogether  firom  taking  any  in- 
terest in  her  property.  Wade  v.  Hopkin-' 
ion.  vol.  19,  p.  613 

13.  Disinclination  of  the  Court  to  sanction 
the  marriage  of  an  infant  ward,  where  it 
is  impossible  for  him,  by  reason  of  his 


infancy,  to  settle  his  real  estate  so  as  to 
go  along  with  his  title  and  to  make  pro- 
vision for  younger  children.  Henywtod 
V.  Honywood.  vol.  20,  p.  451 

14.  A  ward  of  Court  married  ten  days  after 
attaining  twenty-one.  The  Court  de- 
clined ordering  her  fortune  to  be  paid 
out  of  Court,  on  her  consent,  but  directed 
it  to  be  settled.     BiddU  v.  Jaekeon, 

vol.  88,  p.  282 

WASTE. 

1.  A  tenant  for  life  has  no  right  to  open 
mines  or  clay-pits ;  but  where  the  author 
of  the  settlement  has  previously  worked 
them,  the  tenant  for  life  may  continue. 

Whether  a  tenant  for  life  can  work 
mines  or  clay-pits,  the  working  of  which 
had  been  abandoned  by  the  author  of  the 
settlement,  qumre.     Finer  v.  VaughoM, 

vol.  2,  p.  466 

2.  Where  a  testator  devises  the  legal  estate 
to  trustees,  and  gives  to  a  tenant  for  life 
an  equitable  estate  only,  with  remainders 
over,  such  tenant  for  life  ought  not  to  cut 
timber  without  the  consent  of  the  trus- 
tees.    Dentcn  v.  Denton,       vol.  7,  p.  888 

8.  It  cannot  be  decided,  as  a  general  pro- 
position, without  any  exception,  that  the 
conversion  of  ancient  meadow  into  arable 
is  to  be  treated  as  waste.  Duke  rf  St* 
Albant  V.  Skipwith,  voL  8,  p.  354 

4.  In  respect  to  waste,  a  parson  or  vicar  is 
not  to  oe  considered  as  merely  lessee  for 
years,  or  as  tenant  for  life,  under  a  will 
or  settlement.     Ibid, 

5.  The  Court  will  not  restrain  an  incumbent 
from  ploughing  up  meadow  infested  with 
moss  and  weecU  for  the  purpose  of  laying 
it  down  again  in  grass  when  properly 
cleaned.     Ibid, 

6.  Whether  a  patron  is  in  any  case  entitled 
to  an  injunction  to  restrain  the  incumbent 
from  ploughing  up  ancient  meadows, 
qwtre.    Ibid, 

7.  An  estate  was  devised  to  A,  for  life  with* 
out  impeachment  of  waste,  with  remain- 
der to  his  issue  in  tail,  with  remainder 
to  B.  for  life  without  impeachment,  Stc, 
with  remainder  to  his  issue  in  taiL  A, 
had  no  issue,  and  his  assignees  having 
committed  equitable  waste,  it  was  held, 
that  the  right  to  the  produce  could  not 
be  determined  until  the  death  of  i(.,  as 
he  might  have  issue  who  possibly  would 
be  entitled  to  an  interest  in  such  produce. 
Luehington  v.  Bolder o,         vol.  18,  p.  418 

8.  An  estate  stood  limited  to  A,  for  life 
without  impeachment  of  waste,  with  re- 
mainder to  his  issue  in  tail,  with  similar 
remainder  to  B.  for  life,  with  remainder 
to  his  issue  in  tail.  A,  and  B,  became 
bankrupt,  and  the  assignees,  under  their 
joint  commission,  committed  equitable 
waste  by  cutting  ornamental  timber.  The 
produce  was  brought  into  Court.    Held, 


GENERAL  INDEX. 


509 


that  the  assignees  were  entitled  to  no 
part  of  the  income,  either  in  respect  of 
the  estate  of  A.  or  that  of  B,,  but  that 
the  whole  produce  and  accumulation 
belonged  to  the  eldest  son  of  C  as  first 
tenant  in  taiL    Lushingtoa  v.  Boldero, 

yol-  15,  p.  1 

9.  Where  tenant  for  life,  unimpeachable  of 
waste,  cuts  and  sells  timber  planted  for 
ornament  or  shelter,  the  proceeds  of  that 
timber  belong  to  the  person  having  then 
the  first  vest^  estate  of  inheritance ;  and 
parties  having  intervening  estates  for 
life  have  no  right  to  an  account  of  the 
proceeds  of  the  timber  so  cut,  or  to  have 
such  proceeds  invested  upon  the  same 
trusts  with  the  lands.  Ormonde  v.  £yn- 
nersUjfs  Butler  v.  Kynnenley. 

vol.  15,  p.  10,  n. 

10.  Trustees  in  whom  an  estate  is  vested 
ought  not  to  cut  down  ornamental  trees 
alleged  to  be  prejudicial,  without  first 
applying  to  the  parties  beneficially  inte- 
rested  for  their  assent,  or  to  the  Court 
for  its  authority ;  and  the  onue  of  shew- 
ing that  the  trees  are  prejudicial  lies  on 
the  trustees.     CampbeU  v.  Jtigood. 

vol.  17,  p.  623 

11.  A  perpetual  injunction  was  granted 
against  trustees,  who  cut  down  three  or- 
namental trees,  and  failed  in  proving  to 
the  satisfaction  of  the  Court  that  they 
were  prejudicial  to  the  residence.    Ibid. 

12.  A  bill  filed  against  trustees  and  the 
tenant  to  prevent  equitable  waste  was 
dismissed  with  costs  as  against  the  tenant, 
it  not  being  shewn  that  he  bad  committed 
or  intended  to  commit  any  waste,  though 
some  had  been  committed  by  the  trustees 
at  his  request.     Ibid. 

13.  A  trustee  had  vested  in  him  a  term  of . 
500  years,  without  impeachment  of  waste. 
For  the  purpose  of  his  trust,  he  sold  and 
conveyed  it  by  grant  and  demise,  omit- 
ting the  words  '*  without  impeachment  of 
waste."  Held,  nevertheless,  tliat  the  es- 
tate of  the  purchaser  was  unimpeachable 
of  waate.  Beauwtont  v.  The  Marquis  qf 
SaliMburjf.  vol.  19,  p.  198 

li.  ^.,  on  his  marriage,  settled  his  estate 
on  himself  for  life,  '*  without  impeach- 
ment of  or  for  any  manner  of  waste,  save 
and  except  spoil  or  destruction,  or  volun- 
tary or  permissive,  waste,  or  suffering 
houses  and  buildings  to  go  to  decay,  and 
in  not  repairing  the  same."  Held,  that 
he  was  entitled  to  cut  all  such  timber 
(except  ornamental)  as  the  owner  of  the 
estate  in  fee  simple,  having  due  regard 
to  bis  present  interest  and  to  the  perma- 
nent advantage  of  bis  estate,  might  pro- 
perly cut,  in  a  due  course  of  manage- 
ment.    Vincent  v.  Spieer.  vol.  22.  p.  380 

15.  Tenant  for  life  committing  waste  by 
cutting  timber  can  gain  no  advantage 
from  his  wrongful  act,  but  the  produce  is 
invested  and  accumulated  for  the  benefit 
of  the  first  estate  of  inheritance.    Where 


timber  is  blown  down,  a  tenant  for  life 
impeachable  for  waste  is  absolutely  en- 
titled to  such  parts  as  he  would  be  en- 
titled to  cut  himself,  as  thinnings,  &c. 
and  also  to  the  interest  produced  by  the 
investment  of  the  produce  of  the  rest. 
Dateman  v.  Hotchkin,    (  No.  2. ) 

vol.  31,  p.  486 

16.  After  a  long  delay  in  taking  proceed- 
ings against  a  tenant  for  life  in  respect 
of  waste,  the  Court  endeavours  to  deal 
liberally  towards  him.  Bagot  v.  Bagot ; 
I'fgge  ▼•  I^gge*  vol  32,  p.  509 

17.  When  a  tenant  for  life  impeachable  for 
waste  improperly,  knowingly  and  wil- 
fully commits  waste,  he  cannot  derive 
any  benefit  from  the  timber  cut.  Bagot 
v.  Baget.  voL  32,  p.  509 

18.  If  a  tenant  for  life  commit  waste  the 
produce  does  not  belong  absolutely  to  the 
first  tenant  in  tail  in  eue  while  there  is  a 
possibility  of  prior  tenants  in  tail  coming 
into  eue,    Semble.    Ibid. 

WASTE  LANDS. 

Where  strips  of  land  lie  between  the  high- 
way and  the  adjoining  enclosure,  the 
legal  presumption  is,  that  the  soil  belongs 
to  the  owner  of  the  adjoining  old  en- 
closure. Scoonee  v.  MorreiL  vol.  l,p.  251 

WATERWORKS. 

1.  The  clause  of  **  The  Waterworks  Clauses 
Act,  1847,*'  are  applicable  to'Mandsand 
streams,"  in  the  same  manner  as  those  of 
"  The  Lands  Clauses  Consolidation  Act" 
are  applicable  to  '* lands;"  and,  in  the 
mode  of  compensation,  the  same  distinc- 
tion is  taken  between  '*  lands  and  streams 
taken  and  used"  and  "  lands  and  streams 
injuriously  affected.  Ferrand  v.  The  Cor^ 
puration  qf  Bradford.  vol  21 ,  p.  4 12 

2.  The  diversion  of  a  stream  is  a  **  taking 
and  using  it"  within  the  meaning  of  the 
85th  section  of  the  Lands  Clauses  Con- 
solidation Act,  which  is  incorporated  in 
the  Waterworks  Clauses  Act ;  and,  before 
such  diversion  can  be  made,  the  value  of 
the  stream  must  be  ascertained  and  se- 
cured to  the  owners  of  the  land  through 
which  it  passes.    Ibid. 

3.  Whether  b^  diverting  a  stream,  the  river 
into  which  it  used  to  flow  is  "injuriously 
affected,"  or  *'  taken  and  used,"  gtutrs. 
Ibid. 

WEST  INDIA  PLANTATION. 

1.  The  rights  of  lien  of  consignees  in  this 
country  and  of  the  resident  managers  of 
Weet  India  plantations  on  the  estates  rest 
upon  the  same  principle.  Bertrand  v. 
Daviet.  vol.  31,  p.  429 

2.  The  manager  of  a  Wett  India  plantation 
has  a  lien  for  the  costs  of  management  on 
the  interest  of  the  person  appointing 
him ;  but,  if  appointed  by  a  tenant  for 
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life,  he  has  also  a  lien  for  the  supplies 
which  produced  the  first  crop  taken  by 
the  remaindennaD.     Bertramd  v,  Daoiet. 

vol.  81,  p.  429 

3.  Where  the  appointment  of  a  manager  of 
a  WtU  /ji^a  plantation  is  not  express, 
yet  if  the  pergons  interested  in  the  estate 
know  that  he  is  performing  the  duties 
and  do  not  interfere,  they  must  be  pre- 
sumed to  have  acquiesced  in  his  continu- 
ance in  that  office,  and  they  cannot  dis- 
pute his  claim  to  a  lien  on  the  estate  for 
the  expenditure,  which,  by  their  tacit 
acquiescence,  they  have  encouraged  him 
to  make.    Ibid. 

4.  Where  a  receiver  or  manager  of  a  We»t 
India  plantation  is  appointed  by  the 
Court  in  a  suit  properly  constituted,  he 
is  considered  as  appointed  on  behalf  of 
all  persons  interested  in  the  property, 
and  he  is  entitled  to  his  ordinary  com- 
mission and  allowances  and  also  to  a 
lien  on  the  estate,  as  against  all  persons 
interested  in  it,  for  the  balance  due  to 
him.    Ibid. 

5.  A  manager  of  a  Wett  India  estate,  ap- 

f>ointed  by  the  tenant  for  life,  who  has  a 
ien  as  against  the  remainderman,  for 
the  last  year's  supplies,  continued  in 
possession  after  the  death  of  the  tenant 
for  life.  Held,  that  he  must  be  treated 
as  a  mortgagee  in  possession,  and  must 
account  in  the  mode  pointed  out  in  Leith 
V.  Irvin,  1  Myl  &  K.  277.     IbU. 

WEST  INDIA  RELIEF  ACT. 

The  West  India  Relief  Act  (2  &  3  mu.  4, 
c.  125),  gives,  for  moneys  advanced  by 
the  CommiBsionerson  mortgage  upon  the 
application  of  a  mere  tenant  for  life,  ab- 
solute priority  over  all  existing  charges. 
Lawrence  v.  The  Weet  India  Relirf  Com- 
miuioners,  voL  34,  p.  234 

WIFE. 

1.  A  testator  having  married  his  deceased 
wife's  sister,  and  while  living  with  her 
as  his  wife,  made  his  will,  whereby  he 
gave  all  his  real  and'personal  estate  "to 
my  wife"  for  life,  and  after  her  death, 
upon  trust  '*  for  all  and  every  my  children 
hereafter  to  be  born."  At  the  date  of 
the  will,  the  testator  had  no  children 
whatever,  but  two  days  after  a  son  was 
bom.  Held,  that  the  gift  '*to  my  wife" 
was  good,  but  that  the  son  could  not  take 
under  the  gift  to  children  "  hereafter  to 
be  born."     Frati  v.  Mathew. 

vol.  22,  p.  328 

2.  A  married  woman,  who  had  been  sepa- 
rated for  nineteen  years  from  her  husband, 
married  the  testator  by  the  description 
of  a  widow.  She  had,  about  that  time, 
heard  a  report  that  her  husband  was 
living  and  had  made  some  loose  in- 
quiries, but  believed  he  was  dead.    The 


testator  having  made  bequests  **  to  bis 
wife,"  and  the  Court  being  of  opinion 
that  the  evidence  shewed  no  fraud  on 
her  part  towards  the  testator:  Held,  that 
she  was  entitled  to  the  legacies.  In  re 
PeliM.  vol.  27,  p.  676 

3.  A  marriage  was  dissolved  by  the  Divorce 
Court,  but,  before  the  decree  had  become 
absolute,  the  husband  married  J.  B, 
abroad,  and  by  a  settlement,  reciting 
that  marriage,  a  power  was  reserved  to 
him  to  appoint  a  life  interest  to  any  sur- 
viving wife.  Held,  upon  the  construc- 
tion of  the  settlement,  that  J.  B.  was  an 
object  of  the  power,  whether  the  second 
marriage  was  valid  or  not  Dolbff  v. 
PowelL  vol.  80,  p.  634 

WIFE'S  REVERSIONARY  IN- 
TEREST. 

1.  On  the  marriage  of  a  female  infant,  her 
reversionary  interest  in  choses  in  action 
was  settled  with  the  sanction  of  the  Court 
for  her  separate  use  for  life,  with  remain- 
der to  her  children.  She  afterwards  con- 
tracted two  subsequent  marriages,  but  no 
further  settlement  was  executed  on  those 
occasions.  Part  of  the  reversionary  inte- 
rests fell  into  possession  during  the  first 
coverture,  and  part  during  the  second, and 
were  transferred  to  the  trustees.  Held, 
first,  that  although  the  deed  made  during 
infancy  was  not  binding  in  respect  of  the 
reversionary  interests,  as  against  the  wife 
surviving,  still  she  might,  while  discovert, 
adopt  it  if  for  her  benefit  Secondly, 
that  the  wife  having  survived,  and  not 
having  called  for  a  transfer  of  the  fund, 
must  be  deemed  to  have  acquiesced  in 
and  adopted  it,  as  it  was  for  her  interest 
to  do  so.  Thirdly,  that  she  must  be 
deemed  to  have  married  her  second  hus- 
band on  the  faith  that  her  property  was 
protected  by  the  settlement,  and  that  he 
was  bound  by  it    Fourthly,  that  the  third 

'  husband,  who  had  notice  of  the  settle- 
ment previous  to  his  marriage,  and  had 
for  some  years  after  acquiesced  iu  it,  was 
bound  thereby,  and  had  no  interest  in  the 
settled  property.    Aehtonv,  M^DongalL 

vol.  6,  p.  56 

2.  Whether  a  feme  covert  who  is  entitled  to 
a  reversionary  interest  in  a  chose  in  action 
can,  by  obtaining  a  release  of  the  prior 
interest,  effectually  dispose  of  the  pro- 
perty, quart.     Story  v.  Tonge. 

vol.7,  p.  91 

3.  A  fetH€  cooert  was  entitled  to  a  rever- 
sionary interest  in  a  sum  in  the  funds. 
All  the  other  parties  entitled  surrendered 
their  interests  to  her.  The  fund  was  in 
Court  Held,  that  the  feme  eooert  was 
still  unable  to  dispose  thereof.  IVkittie 
V.  Henninf.  voL  11,  p.  222 

4.  When  a  feme  eooert  is  entitled  to  a  rever- 
sionary  interest  in  a  chose  in  action,  the 
release  of  the  husband  is  as  inoperative 
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81  ht8  aflBignment,  to  bind  his  wife's  right 
by  Bttmvorship.    Roger*  ▼.  Acaater, 

Yoi  14,  p.  445 

5.  A  huaband  may  make  a  valid  assig^nment 
of  bis  wife's  reveraionaiy  interests  in 
leaseholds,  but  mcm,  if  the  interest  be 
of  such  a  nature  that  it  cannot  by  pos- 
sibility vest  in  the  wife  in  possession 
during  the  coverture.    Duberletf  v.  Day, 

vol.  16,  p.  38 

6.  A  husband  and  wife  made  a  post-nuptial 
settlement  of  the  wife's  reversionary 
chose  in  action.  The  wife  survived  her 
husband,  and  it  afterwarda  fell  into  pos- 
session. The  wife  having  done  no  act  to 
repudiate  the  settlement:  Held,  in  a 
suit  to  charge  the  trustees  with  a  breach 
of  trust,  that  it  was  no  answer  to  say  that 
the  settlement  was  void  as  against  the 
feme  ceoert.     Thompson  v.  Finch. 

vol.  22,  p.  816 

7.  A  deed  relating  to  a  reversionary  interest 
in  a  fund  was  executed  by  some  married 
women  and  their  husbands.  One  having 
survived  her  husband,  who  died  before 
the  fund  fell  into  possession :  Held,  that 
the  deed  was  not  binding  on  her,  and 
that  therefore  it  was  not  binding  on  any 
of  the  other  parties  to  it.  BoHtho  v. 
Hilpar,  vol.  34,  p.  ISO 

8.  Husband  and  wife  mortgaged  the  wife's 
reversionary  interest  in  a  fund.  After- 
wards, and  before  the  reversion  fell  into 
possession,  the  wife  obtained  a  decree  for 
judicial  separation.  Upon  the  reversion 
afterwards  failing  in,  in  the  husband's 
lifetime:  Held,  that  the  mortgage  did 
not  affect  it,  and  that  the  fund  belonged 
absolutely  to  the  wife.     In  re  IntoU. 

vol.  36,  p.  92 

WILL. 

[See  Bequest,  Description  op  Gift, 
Description  op  Legatee,  Issue  at 
Law,  Legacy,  Precatory  Trust, 
Property,  Vesting,  Will  ^Con- 
struction), Will  (Proop).  Will 
(Revocation),  Words  (Meaning).] 

WILL  (CONSTRUCTION). 

[See  Construction.] 

1.  The  word  **usue"  in  a  will,  held  on 
the  context  to  have  two  different  mean- 
ings as  to  two  moieties  of  a  devised 
estate.     Carter  v.  BentalL    vol.  2,  p.  551 

2.  Bequest  to  testator's  widow  for  life,  and 
on  her  decease  to  his  son  for  life,  and  on 
bis  demise  the  principal  to  become  the 
property  of  any  children  he  might  leave. 
Then  followed  a  gift  over  in  case  the  son 
died  before  his  mother  (omitting  the 
words  '*  without  leaving  children").  The 
son  predeceased  both  his  father  and 
mother,  leaving  an  only  child,  Hho  sur- 
vived them.  Held,  that  such  child  was 
entitled  to  the  principal  sum  after  the 


grandmother's  death ;  and  that  to  effec- 
tuate the  intention  of  the  testator,  the 
words  "without  leaving  any  child"  must 
be  implied  after  the  word  **  dying." 
Abbott  V.  Middleton.  vol.  21,  p.  143 

8.  In  construing  a  will,  plain  and  distinct 
words  are  only  to  be  controlled  by  words 
equally  plain  and  distinct.  Goodwin  v. 
Finlayson,  vol.  25,  p.  65 

4.  It  is  a  canon  of  construction,  that  where 
a  testator  has  affixed  a  particular  mean- 
ing to  a  word  in  one  part  of  his  will,  it 
shall  be  construed  as  having  the  same 
meaning  in  all  other  parts  of  it,  unless  it 
violates  the  sense,    Rhodes  v.  Rhodes, 

vol.  27,  p.  413 

5.  The  word  'Mhen"  used  twice  in  the 
same  sentence  in  a  will  construed,  in  the 
first  instance,  as  pointing  to  the  event, 
and  in  the  second  as  an  adverb  of  time. 
OiU  V.  Barrett.  vol.  29,  p.  872 

WILL  (PROOF). 

1.  A  will,  proved  abroad  and  retained  there, 
established,  on  production  of  a  copy  cer- 
tified under  the  hand  and  seal  of  the 
proper  officer,  &c ,  which  had  been  ad- 
mitted to  probate  in  the  Ecclesiastical 
Court  here.    Pullan  v.  Rawlins, 

vol.  4,  p.  142 

2.  Will  established  on  secondary  evidence, 
the  original  being  in  the  colonies.  Gard- 
ner V.  Myre.  vol.  4,  p.  143 

8.  Will  proved  in  the  West  Indies  esta- 
blished on  production  of  attested  copy 
and  prerogative  probate.  Bayley  v.  Bay- 
ley,  vol  4,  p.  143 

4.  A  lost  will  of  real  estate  established  by 
means  of  a  copy.     Ellis  v.  Medlicott, 

vol.  4,  p.  144 

5.  Will  established  on  production  of  official 
transcript  and  of  prerogative  probate. 
Harrison  v.  Weale,  vol.  4,  p.  144 

6.  Whether,  where  A,t  a  residuary  legatee 
by  artful  and  fraudulent  misrepresenta- 
tion to  the  testator  of  the  character  of  B., 
induces  the  testator  to  revoke  a  legacy 
given  to  B.,  the  benefit  of  which  revoca- 
tion resulu  to  ^.,this  Court  has  jurisdic- 
tion to  affix  a  trust  on  ^.  in  favour  of  B,, 
to  the  extent  of  the  fruit  of  the  fraud 
possessed  by  A,,  or  whether  the  matter 
belongs  exclusively  to  the  Ecclesiastical 
Court ;  and,  secondly,  whether  such  trust 
can  be  declared  after  a  sentence  of  the 
Ecclesiastical  Court,  in  which  the  ques- 
tion of  undue  influence  was  in  issue, 

Stuere.  Held,  in  the  affirmative  by  the 
faster  of  the  Rolls,  and  in  the  negative 
by  the  Lord  Chancellor.  The  parties 
thereupon  appealed  to  the  House  of 
Lords.    Alien  v.  M*Pherson. 

vol.  5,  p.  469 

7.  Practice  in  a  suit  to  establish  a  will 
where  one  of  the  witnesses  is  abroad. 
Hare  v.  Hare,  vol.  5,  p.  629 

8.  As  to  personal  estate,  the  Court  is  bound 
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by  the  terms  of  the  will  appearing  on  the 
probate;  but  if,  on  production  of  the 
original,  a  doubt  exists  as  to  the  accu- 
racy of  the  probate  copy,  the  Court  will 
give  an  opportunity  to  the  parties  to 
apply  to  the  Ecclesiastical  Court  to  set 
it  right.    Havergal  v.  Harrison, 

vol.  7,  p.  49 

9.  A  will  thirty  years  old,  produced  from 
ihe  proper  custody,  proves  itself.  The 
thirty  years  are  to  be  computed  from  the 
date  of  the  testator,  and  are  calculated  as 
at  the  time  of  its  production.  Man  v. 
Rieketts.  vol.  7,  p.  93 

10.  Probate  obtained  by  ji,  in  the  name  of 
B. :  Held,  that  a  party  giving  faith  to  the 
probate  was  bound  to  see  that  the  person 
claiming  under  it  was  a  real  person  of 
the  name  of  B*    Ex  parte  Joliiffe. 

vol.  8,  p.  168 

11.  Operation  of  a  probate  in  evidencing 
the  will  and  authenticating  the  title  of 
the  executor  to  property  not  comprised 
within  the  grant  of  administration.  Mat' 
son  V.  Swift,  vol.  8,  p.  368 

12.  As  to  the  right  of  the  Crown  to  probate 
duty  on  realty  of  a  deceased  party  im- 
pressed, in  equity,  with  the  character  of 
personalty.     Ibid- 

18.  J.  S,  conveyed  fee  simple  estate,  upon 
trust  by  sale,  &c.,  to  pav  certain  debts, 
and  the  residue  to  himself,  his  executors, 
administrators,  and  assigns,  without  any 
equity  thereon,  in  favour  of  his  heirs,  or 
real  representatives,  notwithstanding  the 
estate  might  remain  unconverted  at  the 
time  of  his  death.  The  estate  was  sold 
after  his  death.  Held,  that  no  part  of 
the  produce  was  liable  to  probate  duty. 

14.  A  Plaintiff  sued  to  recover  a  large  un- 
liquidated sum  due  to  her  testatrix,  but 
the  stamp  on  the  probate  did  not  cover 
the  amount  claimed.  Held,  that  the 
Plaintiff  could  not  obtain  a  decree  even 
for  accounts  and  inquiries,  until  the  pro- 
bate had  been  properly  stamped,  ihe 
cause  stood  over,  and  the  Commissioners 
stamped  the  probate  and  gave  credit  for 
the  duty.     Howard  v.  Frmce, 

vol.  10,  p.  312 

1/i.  A  testator  left  four  testamentary  instru- 
ments,  duly  executed.  After  the  Eccle- 
siastical Court  had  held  that  the  second 
and  third  alone  were  valid  as  to  the  per- 
sonal estate,  this  Court,  on  the  certiBcate 
of  the  Common  Pleas,  decided,  that  as  to 
the  real  estate,  the  last  instrument  alone 
constituted  the  last  wilL    Plenty  v.  West, 

vol.  16,  p.  173 

16.  A  testator,  in  1886,  devised  all  his  real 
estate  to  his  wife,  and  appointed  her 
executrix.  He  afterwards  purchased  an 
advowson  and  died.  The  widow  proved 
this  will,  and  sold  the  advowson.  An 
objection  being  made  that  the  after-pur- 
chased property  did  not  pass,  a  search 
was  maae,  and  another  testamentary  in- 


strument of  1847  was  found,  purporting 
to  confirm  a  will  of  1826.  Held,  that 
the  purchaser  was  entitled  to  the  same 
amount  of  proof  of  the  codicil  of  1847 
as  would  be  necessary  to  establish  against 
the  heir,  and  that  it  ought  to  be  proved 
in  the  Ecclesiastical  Court  Weddail  v. 
Nixon,  vol.  17,  p.  160 

17.  Under  the  old  practice,  a  disputed  will 
could  not  be  proved  vivd  voce  at  the  hear- 
ing; but  liberty  was  given,  under  the 
new  practice,  to  prove  a  will  in  Court, 
and  the  heir  was  allowed  to  cross-ex- 
amine the  witnesses.  Ckiehester  v.  Chi- 
ehetter,  vol.  24,  p.  290 

WILL  (REVOCATION). 

1.  By  her  vrill  a  testatrix  gave  legacies  of 
200/.  each  to  the  seven  children  of  J.  B,  B., 
and  also  other  interests.  By  her  first 
codicil  she  revoked  the  legacies  of  2001. 
to  the  children  of  J.  B,  B.,  and  all  other 
legacies  given  by  the  will,  and  in  lieu 
gave  legacies  of  200/.  each  to  Sammel  and 
four  other  children  of  /.  B.  B,  by  name. 
By  her  second  codicil  she  cancelled  all 
legacies  left  in  her  will  to  J,  B,  B.'s 
children,  and  by  a  third  codicil  she  re- 
voked the  legacy  of  200/.  by  a  previous 
codicil  to  her  will  given  to  Samnel,  Held, 
that  the  legacies  of  200/.  each,  given  to 
the  other  four  children  by  the  first  codicil 
were  not  revoked.    Bunny  v.  Bunny, 

vol.  8,  p.  109 

2.  A  testator,  by  will  duly  attested,  gave 
all  his  real  and  personal  estate  to  trus- 
tees, to  convert  into  money  and  pay  his 
debts,  and  then  to  appropriate  and  take 
out  of  his  said  trust  moneys  1,000/.,  which 
gave  to  the  Plaintiff.  By  a  codicil,  not 
properly  attested  so  as  to  pass  real  estate, 
he  revoked  the  legacy.  Held,  that  on 
this  will  the  testator  had  made  his  real 
and  personal  estate  a  common  fund  for 
payment  of  this  legacy :  that  the  revoca- 
tion was  inoperative  as  regarded  the  real 
estate,  and  that  the  Plaintiff  was  en- 
titled in  the  proportion  which  the  real 
estate  bore  to  the  personaL  Stoekerf. 
Harbin,  vol.  3.  p.  479 

8.  A  testator  devised  an  estate  X,,  and 
other  estates  to  A.,  charged  with  annu- 
ities and  an  estate  K.,  and  his  residuary 
real,  and  personal  estate  to  B.,  subject  to 
the  payment  of  his  debts,  funeral  es- 
penses,  and  legacies.  He  afterwards  re- 
voked so  much  of  the  second  devise  as 
included  F.,  and  devised  it,  subject  to 
the  same  annuities,  and  in  the  same 
manner  as  the  estate  X.  Held,  that  the 
charge  of  debts,  &c.  on  Y,  was  revoked. 
Ravens  v.  Taylor,  vol.  4,  p.  425 

4.  A  testatrix  devised  a  real  estate,  and 
,    afterwards  sold  it.  The  purchase  was  not 
completed  until  after  her  death.    Held, 
that  the  purchase-money  belonged  tp  the 
personal  representatives,  and  not  to  the 


GENERAL  INDEX. 


513 


devisees  of  the  testatrix,  notwithstsnd- 
ing  her  lien  on  the  estate  for  the  pur. 
chase-money,  and  notwithstanding  the 
1  Fiei.  c.  26.  s.  23.  which  direcU  **  That 
no  conveyance  or  other  act  made  or  done 
snhseqaently  to  the  execution  of  a  will 
of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act 
by  which  such  will  shall  be  revoked  as 
aforesaid,  shall  prevent  the  operation  of 
the  will  with  respect  to  such  estate  or  in- 
terest in  such  real  or  personal  estate  as 
the  testator  shall  have  power  to  dispose 
of  by  will  at  the  time  of  his  death." 
Farrar  v.  Thg  Earl  rf  W'lntwrism. 

▼oL  5,  p.  1 

5.  Devise  to  the  children  of  A,  held  not  to 
be  revoked,  by  an  expression  in  a  codicil 
that  they  were  not  intended  to  take  any 
beneOcial  interest  under  the  will  or  codi- 
cil.   CUobaarey  v.  Beekttt,    vol.  14,  p.  583 

6.  A  testator  devised  bis  real  estate  to  his 
brother  Ifiliiam  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  with 
remainders  over ;  and  he  bequeathed  his 
residuary  personal  estate  between  his 
nephews  and  nieces.  By  a  codicil,  he 
revoked  his  will,  so  far  only  as  it  was 
altered  by  the  codicil,  and  he  gave  to  his 
nephews  and  nieces,  except  (as  he  said) 
his  brother  WiUiam*9  children,  **  who  are 
not  intended  to  take  any  beneficial  in- 
terest under  bis  will  or  this  codiciV 
l.OOOi.  each.  Held,  that  the  devise  to 
the  children  of  WUliam  was  not  revoked. 
Ilnd. 

7.  A  testamentary  paper  relating  to  real 
estate  alone,  commencing,  *'  This  is  the 
last  will  and  testament  of  me  relating 
to  all  my  real  and  estate  whatsoever." 
Held,  totally  to  revoke  a  prior  will. 
Pl9mty  V.  Wut.  vol.  16,  p.  173 

3.  A  testator  appointed  his  wife  sole  exe- 
cutrix, and  he  made  her  and  A,  trus- 
tees. By  a  codicil  he  revoked  the  ap- 
pointment of  his  wife  as  executrix,  on 
the  ground  that  '*  the  duties  were  too  ar- 
duous for  a  lady,"  and  he  appointed  A,t 
B.  and  C.  **  executors  in  trust  of  his 
will.'*  By  another  codicil  he  referred  to 
his  having  revoked  the  executorship,  and 
to  having  appointed  A.^  B,  and  C,  execu- 
tors. Held,  that  the  revocation  was  con- 
fined to  the  office  of  executrix  only. 
Orakam  v.  Graham,  vol.  16,  p.  550 

9.  The  testator  appointed  A,,  B.  and  C.  his 
executors  and  trustees,  and  devised  and 
bequeathed  to  them  his  real  and  personal 
estate  on  trust.  By  a  codicil  he  desired 
that  A.,  named  in  his  will  as  "executor," 
be  no  longer  such,  and  he  nominated  D. 
to  succeed  him,  but  he  made  no  altera- 
tion in  the  devise.  Held,  that  A,  still 
remained  a  trustee  of  the  will.  Cart- 
wrighi  V.  Skepkeard,  vol.  17,  p.  301 

10.  A  testator  appointed  A.,  B.  and  C.  to 
be  trustees  and  executors.    He  revoked 
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the  appointment  of  C.  as  executor  and 
trustee  by  his  first  codicil.  By  a  second 
codicil  he  revoked  the  appointment  of 
B,  and  C,  as  executors,  but  ratified  his 
will  except  as  altered  thereby.  Held,  that 
the  first  codicil  was  not  revoked,  and 
that  C.  was  not  a  trustee.    Jbid, 

1 1 .  A  testator  devised  an  estate  to  A.  for 
life,  and  from  "and  immediately  after  bis 
decease"  to  B.  in  tail.  By  a  codicil,  he 
revoked  tlie  devise  to  A,,  and  in  lieu  gave 
him  an  annuity.  Held,  that  there  was  no 
intestacy  as  toA.^a  life  estate,  so  as  to  en- 
title A.  (the  heir)  to  take  it  as  undis- 
posed of,  but  that  fi.*s  estate  was  accele- 
rated.    Lainton  v.  Lains<m»      vol.  18,  p.  1 

12.  A  testator  bequeathed  the  residue  to 
three  trustees  and  their  heirs,  in  trust  for 
his  daughter  for  life,  with  remainder 
over.  He  afterwards  struck  out  the  names 
of  his  trustees  and  substituted  that  of 
his  daughter.  A  fac-simile  probate  was 
granted.  Held,  that  though  there  was  a 
revocation  of  the  estate  and  interest  given 
to  the  trustees,  tliere  was  no  revocation 
of  the  subsequent  part  of  the  will  which 
declared  the  trusts.    Shea  v.  Botcketii, 

vol.  18,  p.  321 

13.  Where  a  bequest  is  made  to  A.  in  trust 
for  B.,  the  striking  out  of  the  gift  to  A* 
does  not  revoke  the  beneficial  gift  to  B. 
Jbid. 

14.  An  appointment  made  in  1840,  of  the 
whole  fee,  under  a  power  in  a  settlement 
of  1826,  relimiting  in  substance  the  old 
estates,  though  made  for  the  ourpose  and 
with  the  sole  intention  and  object  of  in- 
troducing a  limitation  omitted  from  the 
settlement  by  mistake.  Held,  to  be  a 
revocation  of  a  will  made  in  1827,  in  pur- 
suance  of  a  power  in  the  settlement  of 
1823.  In  such  a  case  parol  evidence  is 
inadmissible  to  shew  what  was  the  inten- 
tion or  object  of  the  parties.  Walker  v. 
Armstrong.  vol.  21,  p.  284 

15.  On  the  marriage  of  A.  and  B.  in  1824, 
two  estates  belonging  to  B.,  the  wife, 
were  vested  in  trustees  upon  certain 
trusts  in  favour  of  A*  and  B.  and  the 
issue  of  the  marriage,  but  by  mistake  no 
provision  was  made  for  the  daughters  of 
any  son  of  the  marriage,  and,  as  to  one 
of  the  estates,  no  power  of  disposing  of 
it  was  given  to  B.  in  case  there  should  be 
no  issue  of  the  marriage.  The  blunder 
being  discovered,  A,  and  B.,  in  1825, 
under  a  general  power  of  appointment 
given  them  by  the  settlement,  paramount 
to  the  limitations  therein,  reUmited  the 
estates  to  the  old  uses  (except  as  to  the 
life  estates  to  themselves  and  the  sur- 
vivor of  them,  which  were  omitted  by  a 
second  mistake),  and  supplied  the  omis- 
sion in  the  original  settlement.  There 
being  no  issue,  B^  in  1827f  made  her 
will  in  pursuance  of  the  power  "re- 
served  to  her  by  the  original  settlement 
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•nd  every  other  power  enabling  her  in 
tbat  behalf."  The  second  blunder  being 
afterwards  discovered,  in  1840,  J,  B,, 
under  the  general  power,  appointed  to 
the  old  uses,  and  supplied  the  second 
omission.  This  deed  of  appointment  re- 
cited the  intention  of  A,  and  B,  to  vary 
the  limitations,  and  it  was  clear  in  the 
opinion  of  the  Court  that  the  sole  inten- 
tion and  object  of  the  appointment  was 
to  cure  the  second  blunder.  Held,  ne- 
vertheless, that  the  will  of  M.  was  re- 
voked.  But  upon  appeal  the  Lords 
Justices,  on  an  altered  record,  reformed 
the  deed  of  1840,  and  so  gave  effect  to 
the  will.    Ibid. 

16.  Under  his  marriage  settlement,  J.  fi. 
had  power  to  appoint  the  reversion  in 
fee  of  the  settled  estate,  and  the  tnistees 
had  a  power  of  sale  with  his  consent. 
A,  B.,  by  his  will,  appointed  it  to  trus- 
tees, to  sell  and  stand  possessed  of  the 
produce  in  trust  for  a  class ;  and  he  gave 
all  his  real  and  personal  estate  "not 
thereinbefore  specifically  disposed  of" 
to  his  widow.  Subsequently,  ine  trustees 
with  A,  B.'s  consent,  sold  the  estate; 
but,  at  his  death,  the  conveyance  had  not 
been  executed  by  one  of  the  tnistees, 
and  the  purchase- money  had  not  been 
received.  Held,  notwithstanding  the  1 
Fiei.  c.  26,  ss.  19, 23,  that  the  gift  to  the 
class  was  inoperative,  and  that  the  pur- 
chase-money passed,  under  the  residuary 
gift,  to  the  widow.     Gale  v.  OaU. 

vol.  21,  p.  849 

17*  A  testator  directed  his  trustees  to  stand 
possessed  of  a  sum  of  money,  upon  trust 
in  favour  of  his  son  and  his  son's  wife  and 
children,  with  a  power  to  the  son,  on 
failure  of  issue,  to  appoint  the  fund  by 
will  or  codicil.  He  also  gave  the  trus- 
tees a  discretionary  power  to  give  the 
fund  to  his  son,  discharged  of  all  the 
trusts.  By  a  codicil,  the  testator  revoked 
the  power  given  to  the  son,  and  directed 
that  after  the  son's  decease,  and  on  failure 
of  issue,  the  fund  should  go  to  the  son's 
wife  for  life,  and,  after  her  decease,  form 
part  of  testator's  residuary  estate.  Held, 
that  the  discretionary  power  given  by  the 
will  to  the  trustees  was  not  revoked  by 
the  codicil.    Butler  v.  Greenioood. 

vol.  22,  p.  80S 

18.  A  testator  gave  4,000/.  to  his  executors 
upon  trust,  with  the  concurrence  of  his 
sister,  to  settle  it  by  deed,  on  trust  to 
provide  "  stipends  and  annuities"  for  in- 
digent persons,  not  exceeding  nine.  The 
deed  was  also  to  regulate  the  manage- 
ment, &C.  of  the  "  institution."  He  also 
devised  nine  freehold  houses  to  his  sister, 
suggesting  to  her,  but  without  imposing 
any  obligation,  **  legal,  equitable  or  mo- 
ral," that  they  might  be  converted  into 
almshouses  for  the  recipients  of  the  in- 
come of  the  legacy.  By  a  codicil,  he  re- 
voked such  parts  of  tlie  will  **  as  related 


to  the  building  of  certain  afanshouaes" 
(there  was  none),  and  released  his  execu- 
tors **  from  carrying  out  the  same  and  the 
stipends  and  annuities  connected  there* 
with."  Held,  first,  that  the  charitable 
gift  was  valid ;  and  secondly,  that  it  had 
been  revoked  by  the  codicil.  Bafdwim  v. 
Baldwin.  vol.  22,  p.  413 

19.  By  his  will,  a  testator  bequeathed  stock 
to  his  granddaughters  absolutely.  By  a 
codicil  he  revoked  the  bequest,  and  di- 
rected hia  trustees  to  hold  the  stock  for 
his  granddaughters  for  life,  vrith  remain- 
der to  their  issue.  Held,  that  this  was  a 
toul  revocation  of  the  first  gift,  and  the 
issue  having  failed,  that  the  stock  fell 
into  the  residue.    Nevill  v.  Boddatn. 

▼ol.  28,  p.  554 

20.  A  testator  bequeathed  his  residue  in 
trust  for  his  sisters  and  their  issue,  and 
he  afterwards,  by  the  same  instrument, 
appointed  his  wife  '*  his  residuary  lega- 
tee." Held,  that  the  latter  clause  did  not 
revoke  the  former.    Davit  v.  Beimel. 

voL  80,  p.  226 

21.  A  testatrix,  by  her  will,  devised  real 
estates^  and,  by  a  subsequent  deed,  at- 
tested by  two  witnesses,  she  conveyed 
them  on  other  trusts.  Held,  that  the 
deed  (assuming  it  to  be  void  aa  imrpie 
amtraetut)  was  not  such  a  **  writing  de- 
claring an  intention  to  revoke"  the  will, 
as  is  required  by  1  Vict,  c.  26,  s.  20,  and 
Uierefore  that  the  will  operated  on  such 
estate  and  interest  as  the  testatrix  pos- 
sessed in  the  property  at  her  death,  rord 
V.  DatitUe  De  Pontit ;  DaaitUe  De  Pom- 
tit  V.  Kendallf  vol.  80,  p.  672 

22.  A  testatrix  devised  an  estate  to  De  P., 
charged  with  some  pecuniary  legacies; 
she  afterwards,  by  deed,  conveyed  the 
estate  to  him  free  from  those  charges. 
After  her  death,  it  was  iiuisted  that  the 
deed  was  void,  being  executed  for  an  im- 
moral consideration ;  but  that  it  never- 
theless revoked  the  will.  De  P.  having, 
however,  submitted  to  give  efliect  to  the 
dispositions  contained  in  the  will  in  fii- 
vour  of  the  legatees,  the  Court  abstained 
from  expressing  any  opinion  as  to  the 
validity  of  the  deed,  holding  that,  even 
if  invalid,  the  will  was  not  revoked.  /6uf. 

28.  A  testator  made  a  will  and  codicil,  the 
former  was  attested  so  as  to  pass  real  es- 
tate, but  the  latter  was  not.  By  his  will 
he  bequeathed  a  legacy  of  8,000t.,  and 
charged  it  on  his  real  *'  in  aid  of  bis  per- 
sonal estate."  And  he  devised  his  real 
and  personal  estate  to  trustees,  charged 
with  his  legacies,  upon  trust  thereout,  by 
mortgage,  sale,  or  other  disposition^  lo 
pay  the  legacy  of  8,0001.  By  the  codicil 
ne  reduced  Uie  legacy  from  8,000<.  to 
2,000t  Held,  that  the  codicil,  ftottgh 
not  properly  attested,  efibcted  the  reduc- 
tion. Omerdate  v.  Lewit.    vol.  80,  p.  400 

24.  A  will  was  partially  revoked  by  era- 
sures and  was  afterwards  republished. 
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Held,  that  the  reyocation  wm  final  and 
not  deliberatiTe.    Ibbott  ▼•  Bell. 

vol.  84,  p.  895 

25.  If  a  will  be  revoked  by  cancellation, 
for  the  purpoae  of  giving  effect  to  differ- 
ent dtspotitioni,  such  revocation  is  inef- 
fectual if  the  substituted  dispositions  be 
not  effective.   Ibid, 

26.  The  rule  of  English  law,  following  that 
of  the  civil  law,  is  this :  **  Tunc  priu* 
testtmientum  rumpitur  emm  potterhu  piffec- 
turn  9»i.    Jbid. 

27.  The  testatrix,  by  her  will,  made  in 
1819,  but  not  properly  attested,  pur- 
ported to  g^ve  real  estate  to  seven  per- 
sons as  tenants  in  common.  In  Auguit 
following  she  executed  a  codicil,  pro- 
perly attested,  which,  by  referring  to  the 
prior  instrument,  made  it  effective  as  re- 
garded real  estate.  In  November  follow- 
ing she  cancelled  the  names  of  two  of  the 
seven  devisees  and  re-executed  the  will, 
but  it  was  not  properly  attested.  In 
Febrmanf,  1821,  she  republished  her  will 
by  an  instrument  properly  attested  and 
died  in  1828.  Held,  that  the  erasure  of 
the  names  of  the  two  devisees  was  final  and 
not  deliberative,  and  that  they  took  no 
interest  in  the  real  estate.    Ibid, 


WINDING  UP. 

{See  COMFANY.] 

1.  Where  a  company  is  insolvent,  and  has 
been  getting  worse,  it  is  no  answer  to  an 
application  to  wind  it  up  to  say,  that  the 
difficulties  are  temporary,  and  Uiat  there 
is  hope  of  more  prosperous  times.  In  re 
Norwich  Yam  Company,      vol.  12,  p.  866 

2.  A  bill  incurred  by  a  projected  company 
was  ordered  to  be  taxed  upon  the  sub- 
mission of  four  of  the  directors  to  pay. 
An  official  manager  was  afterwards  ap- 
pointed for  winding  up  the  company. 
The  Court  refused  to  restrain  the  solici- 
tors from  enforcing  payment  against  the 
directors,  the  undertaking  being  personal. 
In  re  SudUne  and  Kingdom, 

vol.  12,  p  527 
S.  An  order  was  made  for  winding  up  an 
abortive  company.  Afterwards  a  bill  was 
filed  by  a  shareholder,  on  behalf,  &c. 
against  the  directors,  complaining  of  their 
acts,  and  seeking  to  have  the  accounts 
taken  to  make  them  responsible,  and  to 
have  the  deposiu  returned.  The  Court, 
on  motion,  stayed  the  proceedings  in  the 
suit.  Parbury  v.  Chadwiek,  vol.  12,  p.  614 
4.  By  a  deed  of  settlement  of  a  public  com- 
pany, it  was  provided,  that  the  company 
was  to  continue  forty  years;  that  the 
shares  of  deceased  proprietors  should  be- 
long to  their  personal  representatives; 
but  that  executors  should  never  be 
deemed  proprietors  until  tbey  should  be 
duly  admitted  proprietors,  on  the  ap- 


proval by  the  directors,  and  had  exe- 
cuted the  deed,  &c.,  *'  and  then,  but  not 
before,"  they  were  to  become  proprie- 
tors, and  entitled  to  receive  the  dividends. 
Held,  that  upon  the  death  of  a  proprie- 
tor, his  estate  continued  liable,  until  a 
new  personal  liability  had  been  created 
pursuant  to  the  deed.  In  re  The  Northern 
Coal  Mining  Company  {Blakeley**  eate), 

vol.  18,  p.  188 

5.  By  the  deed  of  settlement  of  a  public 
company,  the  directors  bad  a  power  of 
pre-emption  of  shares,  at  a  price  to  be 
ascertained  from  the  last  sales  appearing 
in  *'  the  transfer  register  book,"  and 
then,  "  but  not  before."  all  future  liabi- 
lities of  the  vendors  were  to  cease.  In 
1840  the  directors  purchased  of  A,  B,  a 
number  of  scrip  shares,  but  having  kept 
no  such  book,  the  specific  directions 
were  not  and  could  not  be  followed.  The 
company  was  afterwards  wound  up,  when 
it  was  sought  to  charge  A,  B.  as  a  con- 
tributory, but  held,  that  the  company 
was  not  entitled  to  treat  the  transaction 
as  void,  by  reason  of  the  non-observance 
of  the  forms,  which  their  own  irregularity 
and  neglect  had  made  it  impossible  to 
observe. .  Re  The  Northern  Coal  Mining 
Company  ;  Ex  parte  Bagge,  vol.  13,  p.  162 

6.  Where  in  the  course  of  winding  up  a 
legal  claim  is  made  against  the  company, 
it  is  not  imperative  on  the  Court  to  de- 
cide it,  but  it  may,  without  the  assent  of 
the  claimant,  require  him  to  establish  his 
claim  at  law.  Re  The  Norwich  Yam 
Company,  vol.  18,  p.  426 

7.  An  advertisement  under  the  Joint  Stock 
Companies  Act  stated,  that  the  petition 
would  be  heard  on  Saturday  the  20th  of 
December,  The  20th  being  on  a  Thurs- 
day, the  Court  would  not  hear  the  peti- 
tion, but  required  fresh  notices  to  be 
given.  In  re  The  Joint  Stock  Companiee 
mnding'up  Act,  vol.  13,  p.  484 

8.  The  12th  section  of  the  Winding-up  Act 
^ives  the  Court  a  discretion ;  and  where 
it  appeared  that  the  majority  of  share- 
holders were  attempting,  with  the  credi- 
tors, to  arrange  the  affairs  of  a  banking 
company  which  had  stopped  payment, 
the  Court  refused,  on  the  application  of 
a  single  shareholder,  to  make  an  imme- 
diate order  for  winding  up  tlie  company, 
but  ordered  the  petition  to  stand  over 
for  two  months,  to  enable  the  company 
and  creditors,,  if  possible,  to  settle  the 
affairs  without  the  intervention  of  the 
Court.  Re  Monmouthshire  and  Glamorgan' 
shire  Banking  Company.         vol.  15,  p.  74 

9.  A  decree  was  made,  declaring  that  an 
incorporated  company  were  bound  to 
indemnify  its  retired  directors,  and  a  re- 
ference was  made  to  the  Master.  An 
order  being  afterwards  made  to  wind  up 
the  company,  the  official  manager  was 
substituted  in  the  suit.    On  further  di- 
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rectiont,  an  order  for  payment  and  in- 
demnity was  made  on  the  official  ma- 
nager, and  the  Master  was  directed  to 
ro&e  proper  calls  on  the  contributories 
for  that  purpose.  Oleadmo  v.  The  Huil 
Glau  Company,  YoL  l£,  p.  200 

10.  Form  of  order  in  such  a  case  where  the 
Plaintifis  were  themselves  contributories. 
Ibid, 

1 1.  A  company  may  be  wound  up  in  cham- 
bers under  the  acts  1848  and  1849,  in- 
stead of  by  the  Master.  Re  Tlu  NtweattU, 
ShUldt  and  SunderUmd  Union  Bank,  and 
in  the  Matter  rf  the  Winding-up  Aett, 
1848, 1849.  vol.  17,  p.  470 

12  Two  traders,  becoming  embarrassed, 
assigned  their  joint  and  separate  estate 
to  trustees,  to  carry  on  the  business  for 
the  benefit  of  their  creditors,  parties  to 
the  deed,  and  to  pay  the  surplus  to  the 
traders.  The  trustees  accordingly  car- 
ried on  the  business,  under  the  name  of 
a  company,  until  it  became  embarrassed. 
Held,  that  such  a  company  was  not 
within  the  provisions  of  the  Winding-up 
Acts.     Re  Stanton  Iron  Company, 

vol.  21,  p.  164 

13.  A  telegraph  company  obtained  an  act 
of  incorporation.  It  laid  down  about 
400  miles  of^rires,  but  had  spent  the 
whole  subscribed  capital  of  26,000/.  and 
16,0001.  beyond,  and  judgments  to  the 
extent  of  1,800/.  had  been  entered  up 
against  the  company.  On  the  petition 
of  a  shareholder  it  was  ordered  to  be 
wound  up,  though  opposed  by  a  director 
on  behalf  of  the  holaers  of  one-eighth  of 
the  shares,  who  objected  that  the  act  of 
parliament  would  thereby  become  void, 
and  stated  that  the  materials  would  sell 
for  very  little,  that  the  works  might  be 
completed  for  a  small  sum,  and  that  there 
was  some  prospect  of  obtaining  further 
pecuniary  assistance.  The  Court  con- 
sidering that,  under  the  circumstances, 
the  Petitioner  ought  not  to  be  compelled 
to  go  on  with  an  undertaking,  which 
might  possibly  double  his  present  lia- 
bility. In  re  The  Electric  Telegraph  of 
Ireland.  vol.  22,  p.  471 

14.  Directors  who  had  voted  to  themselves 
a  number  of  paid-up  shares,  held  liable 
to  all  the  calls.    Daniel* s  caee.    (No.  2.) 

vol.  28.  p.  668 

15.  The  directors  of  a  company  voted  them- 
selves 2,400  *'  paid-up  shares"  for  their 
services.  The  company  having  been 
ordered  to  be  wound  up,  the  official 
manager  insisted  in  having  them  placed 

'  on  the  list  of  contributories  in  respect  of 
these  shares  and  he  succeeded.  Held, 
that  though  the  shares  were  voted  to 
them  as  '*  paid-up  shares,'*  the  directors 
were  still  liable  to  pay  the  calls  like  the 
other  shareholders.    Ibid. 

16.  A  company  established  in   1858  bad 
'  since  carried  on  its  business  at  a  lost  in 


every  year,  amounting  in  tbe  wliole  to 
6,507/.  There  were  irregularities  in  the 
management,  the  directors  had  not  paid 
for  shares  subscribed  for  by  them,  interest 
had  been  paid  out  of  capital,  and  the 
balance  at  the  bankers  had  been  reduced 
to  800/. ;  on  the  other  hand,  the  calls  on 
the  shares  had  hitherto  been  one-fifth 
only.  Held,  by  the  Master  of  the  Rolls 
and  the  Lords  Justices  (on  appeal)  that 
there  was  no  case  for  winoing  it  up. 
Ih  re  The  National  Live  Stock  Ineurance 
Company.  vol.  26,  p.  153 

17.  The  creditors*  representative  appointed 
under  the  20  &  21  Vict.  c.  78,  is  entitled 
to  attend  on  the  settlement  of  the  list  of 
contributories.  In  re  The  Mejtitan  and 
South  American  Mining  Company.  (No.  1.) 

vol.  26,  p.  172 

18.  In  1852  a  company  was  registered  as 
an  unlimited  company,  and  in  1856  it 
was  registered  as  a  '*  limited"  company. 
Held,  that,  under  the  acts,  the  Court  of 
Chancery  bad  no  jurisdiction  to  make  an 
order  for  winding  it  up,  the  Court  of 
Bankruptcy  alone  having  jurisdiction  in 
such  a  caae.  Plumstead  Water  Company 
V.  Davii.  vol.  28,  p.  545 

19.  A  petition  for  winding  up  a  company 
was  presented  before  its  bankruptcy,  but 
was  heard  afterwards.  There  being  no 
application  by  the  assignee  to  wind  it  op 
the  Court  held,  that,  notwithsunding  the 
1 1  fie  12  Fiet.  c.  45,  s.  6  (which  prevents 
any  other  person  than  the  assignee 
applying  for  a  winding-up  after  a  fiat),  it 
had  junsdiction  to  make  the  order,  and 
it  made  the  order  accordingly,  its  The 
Mitre  General  L{fe  Auuranee,  ij^.  Aeeo» 
eiation.  voL  29,  p.  1 

20.  A  petition  was  presented  by  a  share- 
holder to  wind  up  a  company,  after  a 

Eetition  to  make  the  company  bankrupt 
ad  been  presented,  but  before  any  adju- 
dication. Held  irregular,  and  dismissed 
with  costs.    Ibid. 

21.  A  creditor  of  a  company,  which  waa  in 
the  course  of  being  wound  up,  established 
his  debt  against  the  official  manager. 
The  Court  refused  to  allow  the  creditor  to 
proceed  directly  against  the  contribu- 
tories to  recover  the  amount  under  the 
11  &  12  Vict.  c.  45,  B.  6^,  thinking  that 
the  proper  course  was  to  pay  the  debt  by 
means  of  a  call.  In  re  The  Cameron  Ceai- 
brook t  4«*  Company.  voL  80,  p.  216 

22.  Money  borrowed  for  a  company  and 
bond  fide  applied  for  its  benefit,  held  re- 
coverable, though  the  directors  had  no 
borrowing  powers.  HoareU  ease ;  In  re 
The  Electric  Telegraph  Company  rf  Ire- 
land.  vol.  30.  p.  225 

23.  In  winding  up  the  affairs  of  a  com- 
pany,  the  Court,  notwithstanding  the 
opposition  of  a  large  shareholder,  has 
jurisdiction,  under  the  Joint  Stock  Com- 
panies Acts,  to  direct  a  compromise  of 
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any  claim  agsinit  the  company  to  be  car- 
ried into  effect,  if  apparently  it  is  for  the 
benefit  of  the  greater  number  of  share- 
holders.  In  rt  The  RUca  Coal  and  Iron 
Company,  vol.  80,  p.  528 

24.  The  deed  of  settlement  of  a  company 
provided,  that  the  shareholders,  after  a 
transfer  of  their  shares,  should,  as  between 
them  and  the  other  proprietors,  be  dis- 
charged from  all  liability.  A  petition 
was  presented  for  a  winding-up  order  by 
three  persons  who  had  transferred  their 
shares,  and  by  another  whose  shares  had 
been  forfeited.  They  had  been  sued  by 
creditors  of  the  company  and  alleged 
themselves  to  be  contributories.  The 
Court  made  the  order.  In  ih»  Matter  of 
The  Timea  Fire  Asturanee  Company, 

vol.  30,  p.  596 

25.  An  insurance  company,  registered 
under  the  act  of  1844,  had  resolved  upon 
a  voluntary  winding-up  prior  to  the 
act  of  1862,  under  which  it  had  never 
been  registered.  Held,  that  such  com- 
pany was  precluded  by  the  25  &  26  FicL 
c.  89,  s.  209,  from  presenting  a  petition 
to  wind  up,  either  solely  or  in  conjunc- 
tion with  a  contributory.  In  re  The 
Waterloo  Lffe,  4^.  Auuranee  Company, 
(No  1.)  vol.  81,  n.  586 

26.  A  creditor  of  a  company,  on  the  day  on 
which  a  winding-up  order  was  made,  ob- 
tained a  judgment  against  the  company, 
and  issued  a  Jl,  fa.,  which  he  subse- 
quently delivered  to  the  sherifT  for  exe- 
cution. The  Court,  on  the  application 
of  the  official  liquidator,  restrained  fur- 
ther proceedings.  In  re  The  Waterloo 
Life,  4^.  Ineuranee  Company,    (Na  2.) 

vol.  31,  p.  589 

27.  A  provident  society,  registered  under 
the  Act  of  1852,  is  to  be  wound  up  in  the 
County  Court.  Re  The  Rotherhithe,  Sfe, 
industrial  Society,  vol.  32,  p.  57 

28.  The  four  days,  within  which  the  affi- 
davit in  support  of  a  petition  to  wind  up 
must  be  sworn  and  filed,  extended  by  the 
Court.  Re  The  Patent  Screwed  Boot  and 
Shoe  Company.  vol.  32,  p.  142 

29.  The  Court  will  not,  upon  the  hearing 
of  a  petition  to  wind  up  a  company, 
enter  into  a  contest  as  to  the  person  to 
be  appointed  official  liquidator,  and  it 
will  not  appoint  one,  on  that  occasion, 
unless  with  the  concurrence  of  all  par- 
ties. Re  The  Commercial  Discount  Com- 
pany (Limited  ).  vol.  32,  p.  198 

80.  Prior  to  ♦•The  Companies  Act,  1862" 
(25  fie  26  Fict,  c  89),  a  limited  company, 
which  was  liable  to  be  wound  up  in  the 
Bankruptcy  Court,  passed  a  resolution 
for  winding  up  voluntarily;  but  after  the 
Companies  Act,  1862,  had  come  into 
operation,  a  petition  was  presented  for 
winding  it  up  compulsorily.  Held,  that, 
under  the  25  &  26  f^iet,  c.  89,  s.  207,  the 
jurisdiction  was  in  Bankruptcy,  and  not 


in  Chancery.    In  re  The  West  Silver  Bank 
Mining  Company  {Limited), 

vol.  82,  p.  226 

81.  In  1848  A,  transferred  some  shares  in 
a  company  to  B,  In  1851  the  company 
was  ordered  to  be  wound  up.  The  Court 
refused,  in  1863,  to  allow  the  official 
manager  to  contest  the  validity  of  the 
transaction,  until  he  had  a  sufficient 
ground  for  it,  by  stating  to  the  Court 
what  information  he  had  received  on  the 
subject,  and  when  he  first  obtained  it. 
Re  Cameron  Coalhrook  Company ;  HunVs 
case,  vol.  82,  p.  387 

32.  Where  the  proceedings  in  a  voluntary 
winding-up,  under  the  act  of  1856,  were 
dilatory  and  unsatisfactory,  and  had  not 
come  to  a  conclusion  at  the  end  of  five 
years,  the  Court,  upon  the  petition  of  a 
shareholder,  directed  a  winding  up  under 
the  Court.  Re  7%e  Fire  Annihilator  Com- 
pany, vol.  32,  p.  561 

^^,  A  company,  registered  under  the  Act 
of  1856  (18  &  19  Vict.  c.  47),  but  not 
under  the  Act  of  1862  (25  &  26  Viet, 
c.  89),  may  be  wound  up  voluntarily  by 
a  resolution  passed  after  the  latter  act 
came  into  operation.  Rm  The  Torquay 
Bath  Company,  vol.  32,  p.  58 1 

34.  Under  a  voluntary  winding-up,  the 
Court  has  jurisdiction  to  stay  actions  by 
creditors  against  the  company.  In  re 
Keynsham  Company.  vol.  33,  p.  123 

85.  Upon  granting  an  injunction  to  stay  an 
action  by  a  creditor  against  a  company, 
during  a  voluntary  winding-up,  the  Court 
required  the  liquidators  to  give  the  cre- 
ditor access  to  the  proceedings,  and  gave 
to  the  creditor  his  costs  down  to  the  time 
he  had  notice  of  the  winding-up.     Ibid, 

36.  An  affidavit  in  support  of  a  petition  to 
wind  up  sworn  before  the  presentation 
of  the  petition  is  ineffectual,  and  it  must 
be  re-sworn  before  an  order  can  be  made 
on  the  petition.  The  Western  Ben^t 
building  Society,  vol.  33,  p.  36» 

87.  In  a  suit  against  a  company  to  restrain 
trespass,  liberty  was  given,  under  the  25 
&  26  net,  c.  89,  s.  87,  to  the  Plaintiffs, 
after  a  winding-up  order,  to  proceed  with 
the  suit.  Wyley  v.  The  Ejchall  Coal 
Mining  Company  {Limited),  vol.  33,  p.  538 

38.  A  company  established  for  working 
mines  in  Cornwall^  was  registered  in  the 
Stannaries  Court,  but  had  its  registered 
office  in  London.  It  never  commenced 
business,  and  never  possessed  or  worked 
any  mine: — Held,  under  the  25  8i  26 
Vict,  c.  89,  s.  81,  that  it  was  a  company 
"  enj^aged"  in  working  a  mine  in  the 
Stannaries,  and  that  the  Stannaries 
Court,  and  not  the  Court  of  Chancery, 
was  the  proper  jurisdiction  for  winding  it 
up.  Re  The  East  Botallack  Consolidated 
Mining  Company  (Limited),    vol.  84,  p.  82 

89,  Petition  by  a  shareholder  in  a  limited 
company,  whose  shares  were  fully  paid 
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up,  to  wind  up  the  company  refused, 
though  the  company  waa  heavily  in  debt 
and  made  very  small  profits,  the  peti- 
tion not  being  supported  by  any  other 
shareholder  or  creditor,  and  the  company, 
which  had  been  at  work  about  a  year 
and  a  half,  not  having  had  a  fair  trial. 
Re  The  Patent  Artificiai  Stone  Company 
{Limited),  vol.  84,  p.  185 

40.  An  order  for  winding-up  a  company 
made,  on  the  petition  of  the  holder,  by 
transfer,  of  scrip  certificates,  upon  the 
Petitioner  admitting  his  liability  as  a 
contributory.  Re  Littlehampton  Steam 
SAip  Company  (Limited),     vol.  84,  p.  256 

41.  A  creditor  of  a  limited  company  pe- 
titioned for  a  compulsory  winding-up 
order.  This  was  objected  to  by  the  com- 
pany, and  by  a  considerable  body  of 
creditors,  who  supported  a  voluntary 
winding-up: — Held, that  the  Petitioners 
were,  entitled  to  a  compulsory  order. 
77ie  General  Rotting  Stock  Company  ( Li- 
mited), vol.  34,  p.  314 

42.  Principles  on  which  this  Court  proceeds 
in  such  cases  stated.     Ibid, 

43.  The  holder  of  fully  paid-up  shares  in 
an  insolvent  company  is  not  entitled  to  a 
winding-up  order,  but  where  it  is  solvent 
and  other  shareholders  have  not  paid  up 
in  full,  he  may  have  a  winding-up  order, 
upon  shewing  a  proper  case,  in  order  to 
enforce  contribution.  Re  The  Lancashire 
Brick  and  Tile  Company,      vol.  34,  p.  330 

44  The  165th  section  of  *'The  Companies 
Act,  1862"  (25  &  26  Vict.  c.  89)  which 
enables  the  Court  to  compel  a  director, 
&c.  to  repay  any  moneys  of  the  company 
misapplied  or  retained,  can  only  be  exer- 
cisea  where  the  winding-up  is  compul- 
sory. In  re  The  Bank  qf  Gibraltar  and 
Malta  (^Limited),  vol.  34,  p.  556 

45.  The  165th  section  of  the  25  fir  26  Hct, 
c.  89  was  intended  to  apply  to  cases  free 
from  much  complication  and  difficulty. 
Ibid, 

46.  Petition  by  shareholders,  under  a  vo- 
luntary winding-up,  to  make  directors 
repay  moneys  applied  by  them  impro- 
perly and  ultra  vtre«,  dismissed,  the 
proper  remedy  (if  any)  being  by  bill. 
Ihid, 

47.  The  Court  will  not,  under  the  25  &  26 
Fict,  c.  89,  s.  100,  make  an  order  ex  parte 
for  the  delivery  over  of  documents  by 
the  manager  of  a  company  to  the  official 
liquidator.  In  re  The  Commercial  Unwn 
Wine  Company.  vol.  35,  p.  35 

48.  The  fact  of  a  company  having  neg- 
lected to  pay  a  debt  three  weeks  after 
demand  made,  under  the  25  &  26  Vict. 
c.  89,  ss.  79,  80,  is  not  sufficient  to  en- 
title the  creditor  to  a  winding-up  order, 
unless  it  be  shewn  that  the  company  is 
also  unable  to  pay  its  debts.  Where  a 
debt  is  disputed  by  a  company,  a  pe- 
tition by  the  creditor  to  wind  it  up  will 


not  be  allowed  to  stand  over,  unless  it  ia 
believed  that  when  the  debt  has  been 
established  by  a  judgment,  such  judg- 
ment could  not  be  enforced  against  the 
company.  Re  The  London  Wluujing  and 
Warehouting  Company  {Limited). 

vol.  35,  p.  87 

49.  The  provisions  in  the  25  &  26  Fiet. 
c.  89,  ss.  79,  80,  for  winding  up  a  com- 
pany, in  default  of  its  paying  a  debt 
three  weeks  after  notice,  do  not  apply 
where  there  is  a  bond  Jlde  dispute  aa  to 
the  amount  due,  though  there  may  be  an 
admitted  debt  exceeding  50/.  Re  The 
Brighton  Club  and  Nor/oik  Hotel  Company 
{Limited).  vol.  S5,  p.  204 

50.  The  Court  cannot  direct  payment,  in 
full,  to  a  clerk  in  a  company  which  is 
being  wound  up  of  three  months*  arrears  of 
salary,  as  in  the  case  of  a  bankruptcy* 
but  he  must  come  in  pari  passu  with  the 
other  creditors  of  the  company.  Re  The 
General  Rolling  Stock  Company  {Limited), 

vol.  85,  p.  207 

51.  The  order  to  wind  up  a  company  is 
notice  to  the  servants  of  the  company  of 
their  discharge  from  its  service.    Ibid. 

52.  During  a  voluntary  winding-up,  an 
action  having  been  brought  against  the 
company  on  bills  of  exchange,  the  Court 
stayed  execution  only,  and  directed  the 
costs  to  be  added  to  the  debt.  The  Pe- 
ninsular,  /ffc.  Banking  Comptmy, 

vol.  85,  p.  280 
5S.  Rules  as  to  costs  upon  petitions  to  wind 
up  public  companies.  When  the  Court 
makes  no  order  on  a  petition  to  wind  up, 
the  shareholders  supporting  it  get  no 
costs,  and  the  shareholders  resisting  it 
get  no  costs  unless  personally  assailed. 
But  when  the  Court  roskes  the  winding- 
up  order,  the  shareholders  or  creditors 
supporting  it  get  one  set  of  coats  between 
them.  Re  The  Number  Iron  Works  Com- 
pany, vol.  85,  p.  846 

54.  Under  a  winding  up  of  a  company,  a 
party  claiming  as  a  creditor  must  either 
submit  to  produce  all  documenta  in  his 
possession  relating  to  his  claim,  or  it  will 
be  disallowed.  Re  The  Constantinople  and 
Alexandra  Hotel  Company,   vol  35,  p.  849 

55.  An  order  for  the  appointment  of  an 
official  liquidator,  obtained  e*  parte  be- 
fore an  order  to  wind  up  the  company 
had  been  made,  discharged.  Re  The 
Railway  Finance  Company  {Limited). 

vol.  85,  p.  473 

56.  Liberty  to  a  mortgagee,  pending  a 
winding  up,  to  institute  a  suit  for  rore- 
closure  refused,  there  being  no  special 
difficulty,  and  it  being  competent  to  him 
to  obtain  the  proper  order  in  Chambers 
without  the  necessity  of  a  suit  In  re  St, 
Cuthbert  Lead  Smelting  Company, 

vol.  35,  p.  884 

57.  The  words  "  just  and  equitable  that  the 
company  should  be  wound  up*'  in  the 
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/Ith  rule  of  the  79th  section  of  '*The 
Companies  Act,  1862,"  are  to  be  con- 
sidered ^tudem  generit  with  the  four 
prior  rules.  In  re  The  Anglo-  Qretk  Steam 
Navigation  and  Trading  Company  {Li- 
mited), vol.  85,  p.  899 

68.  Shareholders,  who  appear  to  support  or 
resist  a  petition  to  wind  up  a  company, 
do  so  at  their  own  cost,  unless  a  personal 
charge  is  made  against  them  ;  in  which 
case,  the  director  or  member  assailed  is 
entitled  to  appear  separately,  and  to  his 
costs  from  the  petitioner  if  the  case  fails. 
Ibid, 

69.  If  it  were  established  that  a  company 
never  bad  any  proper  foundation,  and 
that  it  was  a  mere  nraud  or  bubble  com- 
pany, the  Court  would  order  it  to  be 
wound  up.    Ihid, 

60.  Misconduct  of  directors  and  manager 
towards  the  shareholders,  though  a 
ground  for  relief  by  suit,  is  not,  until 
such  mismanagement  has  produced  insol- 
vency, a  ground  for  winding  up  the  com- 
pany.  Ibid. 

61.  The  first  appearance  of  the  advertise- 
ment to  wind  up  a  company  determines 
the  position  of  all  the  shareholders,  but 
up  to  that  time  it  is  open  to  them  to  deal 
exactly  as  if  the  company  were  not  about 
to  be  wound  up,  provided  the  transaction 
be  bond  fide.  In  re  London^  Hamburgh  ij^. 
Bank;  Emmereon^t  cote ;  Toombt*  case, 

vol.  85,  p.  518 

62.  J.  sold  shares  in  a  company  to  B,,  both 
being  ignorant  at  the  time  that  a  petition 
had  been  presented  to  wind  up  the  com- 
pany, and  upon  which  an  order  was  sub- 
sequently made: — Held,  that  notwith- 
standing the  84th  and  114th  sections  of 
'*The  Companies  Act,  1862/'  there  was 
a  valid  and  binding  sale.     Ibid. 

68.  Under  the  above  circumstances  the 
Master  of  the  Rolls  held  that  he  had 
authority  under  that  act  to  deal  with  the 
ease,  and  he  placed  the  purchaser  on  the 
list  in  lieu  of  the  vendor,  whose  name 
had  remained  on  the  register.  The  Lords 
Justices  concurred  in  thinking  that  the 
Court  had  such  authority,  but  held  that 
the  circumstances  were  such  that  the 
Court  could  not  specifically  perform  the 
contract.     Ibid, 

64.  Practice  as  to  appointing  provisional 
liquidators.   Ibid. 

66.  Upon  a  petition  to  wind  up  a  company, 
a  provisional  liquidator  was  appointed 
pnor  to  its  being  heard.  Held,  tnat  the 
provisional  liquidator  was  not  entitled 
to  appear  at  the  hearing  (though  served), 
and  bis  costs  were  refused.  In  re  The 
General  Internaiionai  Agency  Company 
(Limiied).  vol.  86,  p.  1 

66.  Upon  two  petitions  of  shareholders  of  a 
company,  one  praying  for  a  voluntary 
winding-up  under  the  supervision  of  the 
Court,  and  the  other  for  a  compulsory 


winding-up,  the  Court,  being  unable  to 
ascertain  the  wishes  of  the  shareholders, 
ordered  a  voluntary  winding-up  under 
the  supervision  of  the  Court,  but  di- 
rected that  any  shareholder  should  be  at 
liberty  to  inspect  the  books  and  accounts, 
and  have  liberty  to  apply  to  the  Court 
touching  the  matter.     Ibid. 


WINE. 

A  wine  merchant  possessed  of  a  large  stock 
I  of  wine,  by  his  will  gave  all  his  house- 
I  hold  goods,  &C.,  and  everything  he  died 
possessed  of,  to  his  wife  for  life,  and  he 
bequeathed  the  whole  of  his  effects  that 
might  be  remaining  after  her  death  to  his 
daughter.  Held,  that  the  wife  took  ab- 
I  solutely  the  wine  which  the  testator  had 
for  his  private  use,  but  a  life  interest  only 
in  the  rest.  Phillipt  v.  Beal.  (No.  L) 
,  vol.  82,  p.  25 

WITHOUT  PREJUDICE. 

i.  Where  letters  are  written  "  withoot  pre- 
judice," with  a  view  to  a  compromise, 
they  cannot  be  given  in  evidence.  Hogh- 
ton  V.  Hoghton.  vol.  15,  p.  278 

2.  Letters  written  *'  without  prejudice"  can- 
not be  used  in  evidence  of  admissions. 
The  practice  of  attempting  to  do  so  dis- 
approved o£    Jone*  v.  Fotall. 

vol.  16,  p.  288 

WITNESS. 

[See  EviDBWCB,  Witnbss  (Compbtbnct), 
WiTNBSS  (Costs),  Witness  (Cross- 
-bxamivation).  Witness  (db  bbkb 
bssb),  Witnbss  (Demurrer).] 

1.  A  solicitor  may  communicate  with  a  wit- 
ness before  his  examination,  and  take 
down  in  writing  what  he  can  depose  to, 
but  to  prepare  the  depositions  of  a  wit- 
ness betorehand  would  be  improper,  and 
form  a  ground  for  suppressing  the  de- 
positions.    Sayerv.  Wagetqff. 

vol.  5,  p.  462 

2.  The  veracity,  or  even  accuracy,  of  an 
ignorant  and  illiterate  person,  is  not  to 
be  conclusively  tested  b^  comparing  an 
affidavit  made  by  him,  with  his  vied  voce 
testimony;  discrepancies  between  them 
is  not  conclusive  against  his  testimony. 
Johnston  V.  Todd.  vol.  5,  p.  597 

8.  Observations  on  the  value  of  testimony 
given  by  affidavit.  When  the  witness  is 
illiterate  and  ignorant,  the  language  is 
not  his  own,  but  that  of  the  person  pre- 
paring the  affidavit ;  being  taken  e*  parte, 
It  is  almost  always  incomplete,  and  often 
inaccurate.     Ibid. 

4.  Solicitora  are  justified  in  obtaining  from 
a  witness,  prior  to  his  examination,  a 
statement  of  the  facts,  but  it  is  improper 
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to  obtain  a  statement  upon  oath,  unleas 
required  for  the  purposes  of  the  cause. 
Harveff  v.  Mmmi,  vol.  8,  p.  439 

«>.  Motion,  after  publication^  to  prove  an 
affidavit  in  another  cause  made  by  a  wit- 
ness examined  in  this,  and  tending  to 
discredit  him,  refused.  Gregory  v.  Mary- 
church,  vol.  12,  p.  275 

WITNESS  (COMPETENCY). 

1.  The  obligfee  of  a  bond  bequeathed  it  to 
A,  Br,  Held,  in  a  suit  by  the  legatee 
against  the  executor,  that  the  obligor  was 
an  incompetent  witness  to  prove  that  the 
bond  was,  under  the  circumstances,  ir- 
recoverable against  him,  and  that  he  was 
not  rendered  competent  by  the  8  &  4  Will, 
4,  c.  42,  ss.  26,  27.     Dame*  v.  Morgan, 

vol.  1,  p.  405 

2.  In  a  suit  by  the  assignee  under  the  in- 
solvent Debtors  Act,  to  recover  some  pro- 
perty for  the  benefit  of  the  estate,  a  cre- 
ditor of  the  insolvent  is  not  a  competent 
witness  on  behalf  of  the  Plaintiff:  and 
he  is  not  rendered  competent  by  the  8  fie 
4  Wm,  4,  c.  42,  ss.  26,  27.  Holden  v. 
Heam,  vol.  1,  p.  445 

8.  Cross-  examination  of  a  witness  in  equity, 
to  prove  exhibits  held  no  waiver  of  ob- 
jection to  his  competency  on  the  ground 
of  interest:  but«em6/e,  that  the  proposi- 
tion is  not  true  that  a  witness  may  be 
cross-examined  to  any  extent  and  for  any 
purpose,  without  waiving  the  objection  to 
liis  competency  on  the  ground  of  interest* 
Frank  v.  Mamwaring.  vol.  2,  p.  127 

4.  In  a  suit  to  set  aside  deeds,  on  the 
ground  that  their  execution  had  been 
procured  from  a  person  while  a  lunatic, 
a  trustee,  who  was  alleged  to  have  as- 
sisted in  procuring  their  execution, 
though  for  no  personal  advantage,  was 
held  an  incompetent  witness  on  behalf 
of  the  parties  taking  beneficially  under 
the  deeds,  field  also,  that  the  wife  of 
the  trustee  was  equally  incompetent 
Jbid. 

5.  A  husband  cannot  be  examined  as  a  wit- 
ness against  his  wife,  in  a  suit  affecting 
her  separate  estate,  although  there  are 
other  Defendants  in  respect  of  whom  he 
would  be  competent.    Langley  v.  Fisher, 

vol.  5,  p.  448 

6.  A,  sued  B,  to  recover  from  him  his  share 
in  the  loss  of  a  joint  speculation,  in  which 
A.  alleged  that  A.,  B.,  C,  and  D,  had 
been  engaged.  A,  had  settled  with  C, 
and  />.,  who  were  nevertheless  made 
Defendants.  Held  (independently  of 
the  statute  6  &  7  Vict,  c.  85),  that  C, 
who  had  been  released  by  the  Plaintiff, 
and  disclaimed  all  right  against  the  Plain- 
tiff and  Co- Defendants,  was  a  competent 
witness  to  prove  that  B.  had  been  engaged 
in  the  speculation.    HilU  v.  Nath, 

vol.  10,  p.  808 


7.  The  evidence  of  a  Defendant  in  favour 
of  a  Co- Defendant  is  inadmissible  under 
the  6  fir  7  Viet,  c.  85,  if  it  proves  the  case 
of  the  witness  hiroselt  Trieion  v.  Har- 
dey,  •   vol.  14,  p.  21 

8.  Observation,  that  the  interest  of  a  wit- 
ness is  apt  to  mislead  his  recollection. 
Grietbach  v.  Fremanile,       vol.  17,  p.  814 

9.  A  guardian  is  not  disabled  from  being  a 
witness  to  the  execution  of  the  deed  by 
which  he  is  appointed.  Morgan  v.  Haieh' 
ell.  vol.  19,  p.  86 

10.  The  testimony  of  a  claimant  alone  can- 
not be  acted  on,  unless  there  be  some  cor- 
roborative evidence.    Parish  v.  Parish. 

vol.  82,  p.  207 

1 1.  The  Court  will  not  act  upon  the  unsup- 
ported testimony  of  a  claimant  upon  the 
estate  of  a  deceased  person.  Grant  v. 
Grant.  vol.  84,  p.  628 


WITNESS  (COSTS). 

1.  Defendant  examined  as  a  witness  entitled 
to  his  costs  of  suit.     Yctaig  v.  English, 

vol.  ft  p.  10 

2.  A  witness  is  not  bound  to  attena  the 
examiner,  unless  the  reasonable  expenses 
of  bis  journey.  &c.  have  been  tendered 
to  him,  or  where  an  insufficient  tender 

.  has  been  made.     Brocas  v.  Lloyd, 

vol.  28,  p.  129 

8.  A  Plaintiff  had  required  the  attendance 
of  a  Defendant  to  be  cross-examined  on 
his  affidavit.  He  attended,  but  it  was 
held  that  he  was  entitled  to  his  expenses 
as  a  witness.  The  Plaintiff  then  aban- 
doned this  course  of  proceeding,  and 
filed  interrogatories  for  the  Defendant's 
examination.  Held,  that  this  could  not 
be  done  until  the  costs  of  the  former  pro* 
ceeding  had  been  paid.  Daoey  v.  Datr- 
rant.  vol.  24,  p.  41 1 

4.  Whether,  when  a  party  is  ordered  to  pay 
the  costs  of  suit,  it  is  necessary  to  specify 
the  costs  of  a  cross-examination  in  Court 
under  the  19th  General  Order  of  Feb, 
1861,  qnare.    Hunt  v.  PuUen. 

vol.  8i,  p.  801 


WITNESS  (CROSS-EXAM IN ATION)« 

1.  New  commission  granted  to  cron-exa^ 
mine  Plaintiff's  witnesses  abroad,  upon 
subsequent  discovery  of  matter  material 
for  such  examination ;  but  held  that  the 
Plaintiff  could  only  be  allowed  to  re- 
examine on  a  special  case  being  made, 
and  then  only  as  to  matters  not  com- 
prised in  the  former  interrogatories. 

Form  of  the  order  in  such  cases.  King 
qf  Hanover  v.  Wheailey.         vol.  4,  p.  78 

2.  An  order  of  course,  obtained  under  the 
old  practice  by  the  Plaintiff  to  examine 
a  Defendant  against  whom  a  replication 
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had  been  filed,  was  irregular.    Hohmet  ▼. 
Carporatiom  iff  Arundel.         ToL  4,  p.  156 

3.  Application  to  the  Court  to  examine,  on 
behalf  of  the  Plaintiff,  a  Defendant,  to 
whose  answer  a  replication  had  been 
filed,  refused.    Baker  y.  ThumalL 

▼ol.  6,  p.  9ZS 

4.  Old  practice  of  exhibiting  interrogato- 
ries for  the  examination  of  witnesses. 
Harvey  ▼.  Mount,  Yol.  7,  p.  157 

5.  Previous  to  a  cause  being  at  issue,  the 
Plaintiff's  solicitor  prevailed  on  A.  B.  to 
make  a  voluntary  affidavit,  not  required 
by  the  proceedings  in  the  cause.  A,  B, 
was  afterwards  examined  as  a  witness  on 
behalf  of  the  Defendant,  and  was  cross- 
examined  by  the  Plaintiff;  her  affidavit 
and  depositions  were  contradictory,  but 
the  affidavit  was  not  produced  to  her  at 
the  time  of  her  examination.  Upon  an 
application  by  the  Plaintiff  to  file  articles 
and  examine  witnesses  to  discredit  A,  B, : 
Held,  that  though  the  conduct  of  the 
Plaintiff's  solicitor  had  been  highly  iro- 
proper,  still  the  motion  ought  to  be 
granted,  leave  being  given  to  the  De- 
fendant to  examine  witnesses  to  support 
her  credit,  and  as  to  the  circumstances 
under  which  the  affidavit  had  been  sworn. 
llnd. 

6.  Under  the  old  practice  of  examination 
on  interrogatories  new  interrogatories 
might  not  be  introduced  without  leave. 
Earl  Nelton  ▼.  Lard  BridporL 

▼ol.  7,  p.  195 
{Khig  ef  Hanover  v.  Wktailey, 

vol.  4,  p.  78 
But  see  Laneaehire  ▼•  Laneaehire, 

vol.  4,  p.  26) 

7.  Liberty  ^ven  to  a  person  not  a  party 
to  the  suit,  but  who  claimed  as  next  of 
kin,  upon  an  inquiry  before  the  Master  to 
examine  a  witness  who  had  already  been 
examined  in  the  cause.     Clark  v.  HalU 

vol.  8,  p.  896 

8.  Application  for  leave  to  exhibit  inter- 
rogatories in  the  Master's  office,  for  the 
examination  of  an  executor,  the  object 
being  to  charge  him  with  a  breach  of 
trust  not  raised  by  the  pleadings,  refused 
with  costs.     Ford  v.  BryanL 

vol.  9,  p.  410 

9.  Under  a  common  decree  against  an  exe- 
cutor to  take  the  accounts,  the  executor 
was  interrogated  as  to  two  specified 
sums,  and  he  iuUy  answered.  A  new  set 
of  inteiTogatories  were  exhibited  with  a 
▼iew  of  throwing  discredit  on  this  an- 
swer. Held,  that  the  Master  was  wrong 
in  allowing  them.    Suekermore  v.  Dime*. 

vol.  9,  p.  518 

10.  An  order  might  regularly  be  obtained 
as  of  course  after  publication  for  the 
examination  of  witnesses  as  to  credit. 
Penny  ▼.  ITaite,  voL  11,  p.  298 

11.  It  is  not  necessary  that  in  such  an  order 
the  examination  should  be  limited  to 

▼OL.  xxxvi— 4. 


matters  not  in  issue  in  the  cause;  for  if 
they  extend  ftirther,  the  depodtions 
would  be  suppressed.    Ibid. 

12.  Interrogatories  for  the  examination  of 
witnesses  held  not  leading,  but  the  Court 
reserved  to  the  Defendant  the  right  to 
object  to  the  depositions  at  the  hearing. 
Gregory  v.  Maryehurck.      vol.  12,  p.  898 

18.  The  cross-examination  of  a  Defendant, 
tendered  as  a  witness,  is  a  waiver  of  his 
incompetency,  where  the  objection  must 
be  assumed  to  have  been  known  at  the 
time  of  the  cross-examination.  Trieton 
V.  Hardey.  vol.  14,  p.  21 

14.  Application  under  the  Chancery  Im- 
provement Acts  (1852)  to  examine  a 
Defendant  vitd  voce  in  the  Master's  of- 
fice refused,  the  decree  haying  ^directed 
the  examination  upon  interrogatories. 
Routh  V.  Tomlinton.  vol.  16.  p.  251 

(See  IVood  y.Hcn^ay,      vol  14,  p.  7) 

15.  Affidavits  in  support  of  a  motion  for  a 
decree,  are  open  to  tlie  Defendant's  cross- 
examination.     WUliame  ▼.  IVillianu. 

vol.  17,  p.  156 

16.  A  motion  for  an  injunction  was  ordered 
to  stand  over,  with  liberty  to  bring  an  ac- 
tion. Held,  that  a  witness  who  had  made 
an  affidavit  on  the  occasion,  might,  after- 
wards, and  before  the  trial,  be  cross- 
examined  under  the  15  &  16  Viet,  c.  86, 
s.  40.     Lloyd  v.  Whitty.       vol.  19,  p.  57 

17.  A  Plaintiff  who  has  required  a  De- 
fendant to  make  an  affidavit  as  to  the 
possession  of  documents,  under  the  15 
&  16  Viet,  c.  86,  s.  18,  was  allowed  to 
compel  the  Defendant  to  be  cross-ex- 
amined on  such  affidavit.    Kay  v.  Smith. 

vol  20,  p.  566 

18.  On  a  motion  for  a  decree,  the  answer 
is  an  affidavit,  and  the  Defendant  may 
be  cross-examined  on  it.  Wightman  v. 
Wheeltofu  vol.  23,  p.  897 

19.  No  weight  is  to  be  attached  to  an  affi- 
davit where  the  opposite  party  has  had 
no  opportunity  to  cross-examine  the 
witness.    Ibid. 

20.  On  a  motion  for  an  iig  unction,  the 
Plaintiff,  who  has  compulsorily  obtained 
an  answer,  cannot  cross-examine  the  De- 
fendant on  it,  unless  it  is  to  be  used  on 
the  Defendant's  behalf.     Ibid. 

21.  An  affidavit  was  made  in  favour  of  the 
Plaintiff,  who,  after  a  lon^  delay,  filed  it 
after  the  death  of  the  witness,  whereby 
no  cross-examination  could  be  had. 
A  motion  to  teke  it  off  the  file  was  re- 
fused, though  the  Court  intimated  that 
it  would  have  less  weight  Abadom  v. 
Abadom.  voL  24,  p.  243 

22.  A  Plaintiff  had  required  the  attendance 
of  a  Defendant  to  be  cross-examined  on 
his  affidavit.  He  attended,  but  it  was  held 
that  he  was  entitled  to  his  expenses  as 
a  witness.  The  Plaintiff  then  abandoned 
this  course  of  proceeding,  and  filed  in- 
terrogatories for  the  Defendant's  exami- 
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nation.  Held,  that  this  could  not  be 
done  until  the  costs  of  the  former  pro- 
ceeding had  been  paid.  Davey  ▼.  Dur- 
rant.  vol.  24,  p.  411 

23.  A  party  to  a  cause,  upon  being  cross- 
examined  on  his  affidavit,  is  entitled  to 
be  paid  his  reasonable  expenses  by  the 
party  cross  examining  him,  in  the  same 
way  as  a  witness  under  the  15  &  16  Fict. 
c«  86,  s.  38.     Ikatey  v.  Durrani. 

*      vol.  24,  p.  49S 

24.  On  a  motion  for  a  decree  the  Plaintiff's 
affidavit  in  reply  was  filed  on  the  4th  of 
Augusi.  The  Defendant  took  no  steps  to 
cross-examine  until  after  the  Long  Vaca- 
tion, and  he  then  asked,  that  the  cause 
might  stand  over,  to  enable  him  to  cross- 
examine  the  Plaintiff.  Held,  that  he  was 
not  entitled  as  of  right,  and  that  it  was 
matter  of  discretion,  and  the  Court  hav- 
ing heard  the  cause,  and  seeing  no  ne- 
cessity for  a  cross-examination,  made  a 
decree.     Bowrdillon  v.  BaddeUy, 

vol.  26,  p.  255 

25.  On  a  notice  of  motion  for  a  decree,  the 
Plaintiff  had  given  notice  to  use  the  an- 
swers of  some  of  the  Defendants.  Held, 
that  he  might  cross-examine  those  De- 
fendants on  their  answers,  without  pre- 
judice  to  the  right  of  the  other  Defend- 
ants to  object  to  the  cross-examination 
being  used  against  them.  But  held  also, 
that  the  Plaintiff  could  not  examine,  in 
chief,  other  witnesses  not  mentioned  in 
his  notice  of  motion  for  a  decree.  Rehden 
V.  fVesiey,  '       vol.  26,  p.  432 

26.  Where  a  witness  objects  to  answer,  on 
the  ground  that  he  may  subject  himself 
to  penalties,  he  must,  in  many  instances, 
be  the  only  one  to  determine  on  his  lia- 
Mlitv ;  but  when  the  facts  disclosed  raise 
a  point  of  law  as  to  his  liability,  the  Court 
roust  decide  it.  Rt  The  Mexican  and  South 
American  Company,  vol.  27,  p.  474 

27*  The  forty-eight  hours'  notice  required 
by  the  22nd  General  Order  of  the  5th  of 
February,  1861,  applies  to  "the  opposite 
party,"  and  not  to  a  witness  who  is  bound 
to  attend  to  be  examined  after  reasonable 
notice.  Re  North  Wheal  Esmouth  Mining 
Company,  vol.  81,  p.  628 

28.  Liberty  given  to  read  the  affidavit  of  a 
witness,  who  had  been  prevented,  by  ill- 
neas,  from  being  cross-examined,  but  the 
Court  intimated  that  little  attention  would 
be  paid  to  such  an  affidavit  Braithwaite 
V.  Keame,  vol.  34,  p.  202 

29.  Liberty  given  under  the  19th  General 
Order  of  February t  1861,  to  use  the  affi- 
davits of  persons  who,  by  death  and  lu- 
nacy, could  not  be  cross-examined,  sav- 
ing just  exceptions.    Ridley  v.  Ridley. 

vol.  34,  p.  329 

30.  A  witness  made  an  affidavit  and  died 
four  days  afterwards,  and  before  she  could 
be  cross-examined.  Her  evidence  was 
admitted  at  the  hearing.    Daviet  v.  Otty, 

vol.  35,  p.  208 


WITNESS  (DE  BENE  ESSE). 

[See  EvioBNCE  (db  bene  esse).] 

1.  An  application  for  an  order  to  examine 
a  witness  de  bene  cue,  on  the  ground  that 
he  is  the  only  witness  to  a  material  fact, 
ought  to  be  made  upon  notice,  and  not 
ex  parte,     Hope  v.  Hope,        vol.  3,  p.  317 

2.  The  affidavit  in  support  of  an  applica- 
tion to  examine  a  witness  de  bene  eeee, 
ought  to  shew  the  facts  on  which  it  is 
proposed  to  examine  the  witness.    Ibid. 

3.  An  affidavit  in  support  of  such  an  ap- 
plication on  belief  only,  that  the  witness 
IS  the  sole  witness  to  a  particular  fact,  is 
not  sufficient :  it  ought  to  state  the 
reasons  for  such  belief    Ibid. 

WITNESS  (DEMURRER). 

1.  A  husband  cannot  be  examined  as  a 
witness  against  his  wife  in  a  suit  affecting 
her  separate  estate,  although  there  are 
other  Defendants  in  respect  of  whom  he 
would  be  competent ;  and  the  proper 
mode  of  taking  the  objection  is  by  de- 
murring to  the  interrogatories.  Lang  fey 
V.  Fiiher.  vol.  5,  p.  443 

2.  The  costs  of  a  demurrer  of  a  witness 
follow  the  rule  of  ordinary  demurrers. 
Ibid. 

WORDS  (MEANING  OF). 

[See  Construction,  DESCEimoN  op 
Gift.] 

1.  A  testator  having  three  places  of  resi- 
dence at  A,,  B,  and  CL,  bequeathed  the 
one  at  A.  to  his  nephew ;  and  also  *'  all 
his  carriages,  horses,  implements  and  his 
live  and  dead  stock  and  chattels"  in  and 
about  the  house  and  premises  at  A,; 
**  and  also  his  household  goods  and  fur- 
niture, pictures,  plate,  linen,  china, 
liquors  ot  all  sorts  and  brewing  vessels, 
and  likewise  his  watches  and  personal 
ornaments:*'  Held,  that  the  household 
goods,  furniture.  Ace.  at  B.  and  C.  passed 
by  the  bequest; — but  whether  a  bust 
would  pass  under  the  latter  words, 
qum-e.     IViUie  v.  Curtoii.      vol.  l,p.  189 

2.  Manuscript  notes  of  a  physician  of  his 
attendance  on  a  patient,  and  which  were 
bound  up  in  volumes.  Held  to  pass  under 
a  bequest  of*'  all  and  every  my  books  in 
and  about  my  house"  at  A.    Ibid. 

3.  A  pocket-book  and  a  case  of  instmmenta, 
usually  carried  about  the  person  of  a  tes- 
tator, Held  not  to  pass  under  the  words 
*' personal  ornaments;" — but  whether  a 
gold  pencil-case,  toothpick  case,  lip- 
salve  box  and  eye-glass,  similarly  cir- 
cumstanced, would  pass,  quere.    Ibid, 

4.  Generally,  ehotee  in  action  do  not  pass  by 
a  bequest  of*'  goods  and  chattels,"  in  a 
particular  locality.  The  MarquU  ^ 
Hertford  v.  Lord  Lowther,         vol.  7.  p-  1 

5.  Polith  bonds  and  Neapolitan  bordereaux 
held  not  to  pass  by  a  bequest  of  *'  goods 
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and  chattels,  money  at  the  hanker't,  fte. 
at  A/."  Tlu  Marqiut  </  Htrtftrd  r.  Lord 
Lowiher,  Tol.  7t  p.  1 

6.  '*  Effects"  held  to  be  ^fusdem  gentris,  and 
not  to  apply  to  real  esute.  Crou  ▼.  Wiikt, 

▼ol.  85,  p.  562 

WRIT. 
[5Sm  Peghibitigii.] 

WRONGDOER  APPLYING. 

Miaeonduct  on  the  part  of  the  person  ap- 
plying will  not  prevent  the  Court  setting 
aside  the  award,  for  the  matter  concerns 
the  due  administration  of  justice.  Re 
TtdntelL  vol.  83,  p.  218 


YOUNGER  CHILD. 

1.  Beqnest  to  a  daughter's  "  younger  chil- 
dren," held  to  mean  the  children  other 
than  the  eldest  in  age,  and  therefore  to 
exclude  the  eldest  child,  a  daughter,  and 
to  include  her  younger  brother,  though, 
under  his  parents'  marriage  settlement, 
the  family  estates  stood  settled  on  him. 
Lydd9H  Y.  EUUom.  vol.  19,  p.  666 

2.  ji.  B.,  on  his  marriage,  settled  real  es- 
tates on  himself  for  life,  then  to  trustees 
for  a  term  to  raise  portions  for  his 
younger  children,  and,  subject  thereto, 
to  his  first  and  other  sons  in  taiL    The 


portions  were  to  vest  in  sons  at  twenty- 
one,  but  to  be  payable  after  the  decease 
of  the  husband  and  wife.  Oeorgt,  the 
second  son,  attained  twenty-one.  after 
which  WiUiawi,  the  eldest  son,  having 
barred  the  entail,  died  without  issue, 
and,  subseauently,  the  portions  became 
payable.  Held,  that  Oeorge,  though  the 
eldest  at  the  period  of  distribution,  was 
entitled  to  a  share  of  portions  for  younger 
children.  Jdams  v.  Beck,  vol.  25,  p.  648 
8.  The  character  of  "  eldest  son"  is,  in  or- 
dinary cases,  to  be  ascertained  at  the 
period  of  vesting,  and  not  of  payment. 
Ibid. 

4.  Bequest  to  A.  for  life,  and  afterwards  in 
trust  for  her  children  who,  not  being  an 
eldest  or  only  son,  should  attain  twenty- 
one.  In  1854,  after  George,  the  second 
son,  had  attained  twenty-one,  the  eldest 
son  died,  and  the  second  thereupon  be- 
came eldest.  The  tenant  for  life  died  in 
1857.  Held,  that  George,  though  an 
eldest  son  at  the  time  the  iiind  became 
payable  to  the  children,  took  a  share. 
Jdame  v.  Adame,  vol.  25,  p.  652 

5.  Under  a  trust  for  J,  for  life,  *'  and  after 
her  decease,  to  be  divided  equally  be- 
tween her  younger  children :"  Held, 
that  the  character  of  "younger  child" 
was  to  be  determined  at  the  period  of 
vesting,  and  not  at  that  of  distribution. 
Adame  v.  Bobarte*  vol.  25,  p.  658 


LONDON: 

PRINTED  BT  C.  ROWORTH  AND  SONS, 

NEWTON  STREET,  W.C. 


INDEX 

(direct  and  rbvbrsed) 


TO 


THE    CASES    KEPOETED 


IN 


BEAVAN'S  REPORTS. 


AbadaiD  v,  Abadam  •  • 
Abadom  *.  Abadom  •  • 
Abbott,  Andenon  v.  .  • 
V,  Middleton  •• 

•"^^^~~~t  KC      •  •  •  • 


PAGE 

zzziii.  475 
•  •zziv.  243 
..zxiii.  457 
..  zxi.  143 
. .  zviii.  393 


—  — ,  Society  of  Practical  Know- 
ledge V.  •  •  •  •  ii.  659 
Abbv  V.  Gilford  •  •  •  •  xi.  28 
Abell,  Therman  VI  ••  ••  xxix.58 
Abergavenny,  In  re  .  •  •  •  xix.  153 
Abingdon  (Lord),  Bertie  v.  ••     viii.  53 

,  Stevenson  o« 

Abinger,  Lord  Scarlett «. 
Abraham,  Sivell  o.    •  • 
Abrey  v.  Newman     •  • 
Abtolom  0.  Gething  .  • 
Acaster  v.  Andenon  •  • 

,  Rogers  v, 
Acey  p.  Simpson       •• 
Acland  o.  Braddick   •  • 
— —  V.  Gravener  .  • 

,  Shelford  o.    •  • 

Actoo,  Gamett  o.      • « 

,    Smith  0.         •• 

Adam,  Page  o.  •  • 

Adams  0.  Adams       •• 

V.  Beck  •• 

,  Haddelsey  v, 

— —  «.  Robarts      .  • 

,  Rowley  ».     ••     vii.  395,  548 ; 
ix.  348 ;  xu.  476 ;  xiv.  130; 

xvi.  812 
■     ',  Sharpies  v.    •  •  xxxii.  2 1 3 

—  V,  Smith         •  •         . .  xviii.  499 

,  Wedgwood  v.  vi.  600;  viii.  108 

..  xvii.417 
xxxV.  883 

•  •xviii.  460 

•  •xxvi.  884 

•  •xxix.  460 
i258;  iv.  401 

•  •   xiv.  469 

•  •      ii.  515 

•  •     vi^  853 


..xxxi.  305 
xxxiv.  388 
.  viii.  598 

•  •  XVL431 
xxxii.  822 

•  •  xix.  161 

•  •   xiv.  445 

V.  85 
..      ▼.  486 

•  •  xxxi.  482 

xxiii.  10 

xxviii.  338 

xxvi  210,  559 

iv.  269 

XXV.  652 

XXV.  648 

xxii.  266 

zxv.  658 


•  • 


•  • 


•  • 


,  Wheeler  p. 
Adamson,  Gray  o. 

,  Re 

Addams  v.  Ferick 
Addecott  v,  Addecott 
Addis  9.  Campbell     • 
Addison  p.  Busk 

,  Robinson  v.  • 

Adnam  e.  Cole 


Adsetts  0.  Hives  •  • 
Adshead  0.  Willetts  •• 
Agabeg  v.  Hartwell  •  • 
Agassis  V.  Squire  •  • 
Aglionby,  Lance  o.  .  • 
Agriculturists'  Ins.  Co.  Re 
Agua  Fria  Gold  Mining  Co. 

man  v. 
Ainslie  o.  Harcourt    •  • 
>— —  ».  Sims  •  • 

Ainsworth  v,  Alman  .  • 
Airey  «.  Borham 
Alcock  0.  Sloper  •  • 
Alden  V.  Foster  ^  •• 
Alder  v.  Lawlees  *  •  • 
Alderman  v.  Bannister 
Aldis  V.  Fraser 
Aldridge,  Allen  v. 


PAOB 

xxxiii.  52 

..xxix.  858 

..      V.271 

..xviii.  431 

• .  xxvii.  65 

xxxi.  365 

.,  Lake- 

xxii.  76 

xxviii.  813 

xvii.57,  174 

. .   xiv.  597 

•  •xxix.  620 
vii.  48 

•  •       V.  592 
. .  xxxii.  72 

•  •     ix.516 

•  •    XV.  215 
.•      V.  401 


V.  Westbrook  iv.  212;  v.  188 

•  •      ii.  287 

•  •  vi.  69,  n. 
V.  518 

• .      vi.  405 

•  •xix.  436; 

XXX.  153 
0.  Crystal  Palace  Rail- 
way Company     xxx.  556 
V.  Simms  xviii.  80 ;  xx.  128 


Aldworth  v.  Robinson 
Aleploglu,  Gout  V.     •• 
Alexander  v.  Alexander 
— ^—  o.  Anderdon 
—  V.  Brame 


Alexandra  Hall  Co.,  The 
Allan  V.  Houlden 
Alicroft,  Dent  v. 
Allen  9,  Aldridge 

V.  Allen 

9.  Bone 

—  V.  Coster 
,  Dean  ». 

9,  M*Pherson 

— ,  Shepherd  v. 

—  9.  Spring 
^—    V,  Thorp 

,  Williams  v. 


•  • 


XXXV.  467 

vi.  148 
..  xxx.  335 
..  V.  401 
• .  xxx.  395 

•  •     iv.  493 
i.  202,  274 

•  .  XX    1 

V.  469 
..xxiii.  577 
..  xxii.  615 

vii.  72 

•  •xxix.  292 
xxxii.  650 
xxxiii.  241 


,  Williams  v.  (No.  2) 

— ,  Williams  v. 

Alley oe,  Coyle  v,      xiv.  171  >  xvi.  548 

J 


INDEX  OF  CASES  REPORTED. 


PAGE 

Allfrey  0.  AUfrey  x.  S58 ;  xii.  292, 420, 

620 ;  xiv.  235 


Allgood  0.  Campbell .  • 
Alloway  v.  Braine  •  • 
Allsop,  Holland  v.  . . 
Alman,  Ainsworth  v, . . 
AUager,  GibsoQ  «.  •  • 
Alsop  9.  Bell  •  •  • . 
Alston  0.  TroUope  . . 
Altree  v.  Hordern  . . 
Alvanley  (Lord),  Hicks  v. 
Ambler,  Pettinger  v. . . 
Pettinger  9.1 


•  • 


)•  • 


V.  Tebbutt 


Ambrose  v.  Dunmow  Union 


•  • 


. .  X¥ii.  623 

xxvi.  575 

..xxix.  498 

•  •  xiv.  597 

. .     ix.  403 

..xxiv.  451 

XXXV.  466 

V.  623 

.     ix.  163 

xxxiv.  542 

XXXV.  821 

.      ii.  442 

viii.  43  { 

ix.508 

iii.  496 

xxi.  585 

xxvi.  583 

vii.  379 


•  • 


Amcoates,  Foxlowetr. 
Amcotta,  Ingilby  o.  • 
Ames  V.  Mannering 
-- —   V,  Parkinson 

V,  Trustees  of  tbe  Birkenbead 

Dock         . .         •  •    XX.  332 
Amherst  (Earl  of),  Leeds  (Duke 

of)v.  .,         ..    XX.  239 

Amicable  Assurance,  &c.,   Pear- 


•  • 


son  0. 
Amis  V.  Witt  •  • 
A  mson  o.  Harris 
Anderdon,  Alexander  «• 
Anderson  v.  Abbott  •  • 

*— ~ ,  Acastero.  •• 

— — —  V.  Anderson 


-  o.  Anderson 
-,  Cookney  o. 
-,  In  re        •• 
V.  Kemshead 
-,  Robinson  o. 
>,  Salmon  o. . . 
•(Wallace  v. 


A  ndrew,  In  re 
Andrew's  Will,  Re    . 
Andrews  o.  Bousfield 
,  Douglas  V. 


-,  Kirkman  v. 
-,  Mehrtens  o. 
-  o.  Sbakeshaft 


•  • 


xxvii.  229 
xxxiii.619 
..  xix.  210 
. .  vi.  405 
• .  xxiii.  457 
..  xix.  161 

XXV.  190; 

zxx.  209 

zxxiii.  223 

•  •xxxi.  452 
• .      X.  399 

•  •  xvi.  329 
. .  XX.  98 
..     ix.445 

•  •  xvi.  533 
..xvii.  210 

xxvii.  608 

..       x.5n 

xii.  310|  xiv, 

847 

•  •     iv.  554 

•  •  iii.  72 
..   xiv.  492 

•  •  xvi.  600 

•  •xxxi.  223 
..xxvi.  202 

•  •xxix.  349 


Annesley,  Macleod  v. 
Angel,  Davis  «. 
Angell,  Evans  9. 
Angerroann  o.  Ford 
Anglo-Greek  Steam,  5cc.  Co.,  In 

re  The  (No.  1)      ..  xxxv.  899 

Anglo-Greek  Steam,  &c.  Co.,  In 

re  The  (No.  2)       ..  xxxv.  419 

Anon.  0.  Anon.      xxii.  481 ;  xxiii.  278 
Anonymous  v.  92  {  viii.  814 ;  xiii.420 ; 

xvii.  475 1  xxxi.  810 
Anstee,  Eames  v,       . .  xxxiii.  264 

Anstey,  Thurston  V.  ..  xxvii.  835 

Anstice,  Re    ••         ..  xxiii.  185 

Anstruther,  Ouseleyv.    z.  453;xi.  399 

Anthony,  Baker V xiv.  26 

—  V,  Cowper      .  •  zxxiv.  77 


Antrobus,  Holcombe  v. 
>,  Johnston  v. 


Tkom 
,  •  viiL  405 
•  •  xxL  556 
. .  xxvi.  288 
..xxiii  293 
..     ix.  156 


Arbuthnot,  Jolly  «. 
Arch  butt,  Douglas  v. 
Archdale,  Lester  v.   . 
Archer,  Heming  v.   vii.  515 ;  viii.  294 ; 

ix.  366 ;  xL  168 
—  9.  Hudson      vi.  474 ;  »ii.  551 ; 

viii.  321 

V.  Legg  ..  xxxi.  187 

..      V.278 

• .    xxxv.  1 

xxvii.  346 

..  xix.  584 

XL  422,  428, 

556 

xxi.  71, 78 

xxvii.  471 

xviii.  204 

.  •    XX.  424 

xxvii.  226 

xxxiv.  109 

xxviL  471 

xxviii.  123 


Armitage  9.  Baldwin 

9.  Coates    ,  • 

9.  Williams 

Armitstead,  Att.-Gen.  9. 
— — 9,  Durham 

Armstrong  v.  Armstrong 
,  Bazalgette  r. 


9.  Buckland 
9.  Burnet  .. 
9.  Clavering 
,  Fleming  9. 
9.  Jeffreys .  • 
I  Robertson  9. 
9.  Storer     ix.  277 ;  xiv.  535 
9.  Storer  (No.  2)    xxvii.  471 


i.  1 ;  iv.  319 
.  xxi.  284 
.     ix  206 
xxxii.  591 
Arnold's    (Richard)    Estate,     Re 

xxxiii.  163 


,  Tullett9. 

,  Walker  9. 

Arnold  p.  Arnold 
,  Re     •  • 


Amott  9.  Tyrrell 
Arthur  9.  Clarkson 

9.  Hughes 

,  Whitwell  9. 


•  xxi.  49 
xxxv.  458 
.  iv.  506 
xxxv.  140 


Arundel  (Corporation  of),  Holmes 

9.      . .         iii.  308,  407 ;  iv.  155, 825 
Arundel],  Clifford  v.  xxvii.  209 

Ash  9.  Ash      ..         ..  xxxiii.  187 

Ashbumham,  Beauclerk  9.  • .  viii.  322 
Ashburton  (Lord),Cbolmondeley9. 

vL86 

J  Leigh  (Lord)  9. 

xi.  470 


Ashby  9.  Jackson 
Ash  ford,  Sanders  9. 

,  Squires  9. 

Ashton  Charity,  Re 

,  Inre, 

,  Ion  9. 

^— —  9.  Jones 

9.  M'Dougall 


.  •     vi.  336 

xxviii.  609 

xxiii.  132 

xxii.  238 

xxvii.  474 

xxviii.  379 

xxviiL  460 

V.  &6 

xxviL  115 

XXX.  52 

•  •      vi.  412 

xi.  145,  446 

xxiv.  615.618 


•  • 


Ashton's  Charity,  Re 
Ashwell  9.  Staunton  •  • 
Ashworth,  Simpson  9. 
Askew,  Newton  9.     .  • 
Askey,  Birds  9. 
Askham  9.  Barker       xii.  499 ;  xvii.  37 
Aspinall  9.  Bourne    • .  xxix.  462 

— ^  9.  Duckworth  xxxv.  307 

Aspland  9.  Watte     •  •         •  •    xx.  474 
Astle  9.  Wright  ..         ••xxiii.  77 

Astley,  Hastings  (Lord)  9.  ••  xxx.  260 
Aston,  In  re  ••         ••  xxvii.  474 


IND£X  OF  CASES  REPORTED. 


PAOB 

Ateherley»  Htrtland  (  Udy )  9.     vii.  5B 
Atcheson  V.  Atchevon  ••     xL  485 

Atherton  v.  Crowther  ••  xix.  448 

■ •  V,  Langford  •  •      xxv.  5 

A  tkinson  e.  Barton    .  •         •  •  xxxL  27  2 

©.  Bartrum  xxviii  219 

— and  Pilgrim,  Re    •■xxvi.  151 

,  Wilson  V. . .  xxxiii.  536 

Att.-Gen.  9.  Armitstead        ..    xix.  584 

—  V.  Avon  (Corporation of)  xxxiii.  67 
V.  Beverley  (Corporation  of) 

XV.  540 

—  e.  Bingham       ••         ..     ix.  159 
».  Blizard  •  •         . .  xxi.  233 

—  V.  Boucherett    ..         ••  xxv.  116 

V.  Brettingham  ..         ••      iii.  91 

V,  Brickdale      .  -         .  •   viii.  223 

0.  Bushby  • .  xxiv.  299 

—  •.  Calvert  . .  xxiiL  248 
V.  Carrington  (Lord)    ••      vi.454 

—  V.  Chambers      ••         ..    xiL  159 
r.  Chapman       . .         •  •     iii.  255 

—  V.  Chester  .(Corporation    of) 

xi.  169  ;  xiv.  338 

o.  Chesterfield  (Earl  of)  xviii.  596 

».  Christ's  Hospital      ••       iv.  73 

• 9.  Clack  • .         t  •       i.  467 

V.  Clifton  .  •  xxxii.  596 

—  9.  Coopers'  Companv  • .       iii.  29 

t*.  Craven  (The  Earl)  ••  xxL  392 

9.  Dalton  •#         ••  xiiL  141 

9.  Davey  • .         • .  xix.  521 

*^— 9«  Datigars        •.  xxxiii.  621 

e.  Dedham  School         •  .xxiii.  350 

9.  Donnington  Hospital     xii.  551 

■        9,  Drapers'.  Company  .  •    iL  508  j 

iv.  67,305;  vi.  382;  x.558 
*^—  V.  Dulwich  College       •  •     iv.  255 

V.  Ewelme  Hospital     .  •  xviL  366 

-^—  9.  Fishmongers'        Company 

(  Kneseworth's  Charity  )ii.  151 

«. (Preston's  Will) 

ii.  588 
-^0.  Foord..         k.         ••     vi.  288 

V.  Gains..         ••         •.       xi.  63 

«.  Cell viii.  362 

O.Gilbert  ..         ••      x.  517 

—  9.  Gloucester  (The  Corpora- 

tion of)       •  •  xxviii.  438 

—  9.  Gould  . .  xxviii.  485 
9.  Great  Yarmouth  (The  Cor- 
poration of)            •  •  xxL  625 

V.  Greenhill       ••  xxxiii.  198 

I'.  Greenhill  (No.  2)      xxxiv.  174 

,  Gregory  p.       ..         ••      ii.  366 

^—  V.  Grocers'  Company    •  •      vi.  526 

9,  Haberdashers'      Company 

iii.  130  i  XV.  397;   xviii.  608; 

xix.  385 

V.Hall xvt.  388 

— ~-  «•  Ironmongers'  Company  ii.  313 ; 

X.194 

9.  Jesus  College,Oxford  xxix.  163 

».  Kell u.  575 

9.  Kerr     ii,  420 ;  iii.  425;  iv.  297 


PAGB 

Att.-Gen.  V.  Lambe   ..         ..     xi.  213 

o.Leather8ellers' Company  vii.  157 

'*— ^  «.  Leicester  (Corporation  of) 

viL  176 1  ix.  546 
9,  Lewis  ..         ..  viiL  179 

—  9.  Lichfield  (Corporation  of) 

xi.  120 
——V.  London  (Corporation  of)  viii. 

270;xii.8,171,217;xiii.  313 
— •  V.  Louth  Free  School,  &c.  xiv.  201 

9,  I«ove   .  •         .  •  xxiii.  499 

V.  Magdalen  College,  Oxford 

X.  402 :  xviii.  223 
—,  March  o.  ••         ..      v.  433 

•~—  0.  Market    Bosworth   School 

(The)         ..  xzxv.  305 

— < —  V.  Merchant  Venturers'   So- 
ciety •  •         •  •      v.  338 

O.Moor.*         ••         ..    XX.  119 

0.  Mullay  ••         ••    vii.  351 

0.  Nethercoat    •  •         • .     iii.  297 

—  0.  Newcastle  i  Corporation  of) 

y.  307 
o.  Pargeter        . .         •  •     vi.  1 50 

—  o.  Payne  ••  xxvii.  168 

0.  Philpott         . .  xxvii.  107 

o.  Pilgrim  . .         . .      xii.  57 

— -  o.  Plymouth  (Corporation  of) 

ix.  67 

o.  Poole  (Corporation  of)    viii.  75 

— ^-  o.  Potter  ..         ••       V.  164 

o.  Pretyman      iv.  462;  viii.  316; 

xix.  538 

V.  Randies        ..         ..   viii.  185 

"  '■  ■     o.  Ray    •  •         • .         •  •      vi.  385 

0.  Re^ xii.  50 

0.  Rickards         vi.  444 ;  viii.  380 

*-— ,  Rook  0.  ••  xxxi.  313 

9.  St.  Cross  Hospital      xvii.  435; 

xviii.  475, 601 

—  o.  Salkeld  ..  ..  xvi.  554 
— —  o.  Shearman  ..  ..  ii.  104 
o.  Sherborne  Grammar  School 

xviii.  256 
'—  0.  Shield  •  •         •  •     xi.  441 

—  o.  Shrewsbury     (Corporation 

of) vi.220 

0.  Sidney     Sussex     College 

XX xiv.  654 
p.  Sittingborne,  &c.  Railway 

Co.  (The)    ..  XXXV.  268 

0.  Smythies       •  •  . .  xvi.  385 

9,  Southmolton    (Corporation 

of)    . .         •  •         • .  xiv.  357 

o.  South  Sea  Company        iv.  453 

0.  Strutt..         ..         ••     iii.  396 

0.  Sturge  •  •         . .  xix.  597 

-i—  o.  Trinity  College         •  •  xxiv.  383 

0.  Tuffnell         . ,         . .      xii.  35 

—^—0.  United  Kingdom  Electric 

Telegraph  Co.        ..xxx.  217 
— ^ ,  Wallace  ».  xxxiiL  384 ;  xxxv.  21 

O.Ward xi.  203 

o.  Wilkins         . .         . .  xvii.  285 

O.Wilkinson     ..         ..       i.  370 


a2 


INDEX  OF  CASES  REPORTED. 


PAGE 

Att.-Oen.  V,  Wimborne  School     x.  209 
— ^  V.  Windsor  (The    Dean  and 

Canons  of) . .  xxi?.  679 

W.Wright  ..         ..     Hi.  447 

».  Wyggeston  Hospital    xii.  113  ; 

xvi.  S18 
^—  V,  Wyville  . .  xxviii.  464 

0.  York  (Archbishop  of)  xvii.  495 


Attwatero.  Attwater 
Attwood  9,  Banks      .  • 

,  Ex  parte 
,  Perry  Herrick  ©. 

,  Troward  v,  . . 
Audland,  Ward  v.      .  • 
Audsley  v.  Horn 
Auldjo  9.  Wallace      • . 
Austen  o.  Boys 
-^—  V,  Bucell 
A  uster  o.  Powell 
Austin  V.  Austin 

,  EvastafT  ». 

V.  Martin 


xviii.  SSO 

. .      ii.  192 

. .  xvii.  584 

. .  XXV.  205 

, .  xxvii.  85 

..  viii.20] 

xxvi.  195 

xxxi.  19S 

xxiv.  598 

xxxi.  588 

xxxi.  583 

xxxiv.  257 

•  •  •  •      XlXa    Ou\ 

xxix.  523 

. .    xii.  604 

xyi.  23 ;  xvii.  584 


•  • 


Awdry,  Clooes  v. 
Ayles  9.  Cox 

Ayre's  Case xxv.  513 

Ayre,  Hunter  v xxiii.  15 


B ,  W. 

B 9.  W 

B 9.  W 

B ,  W 9. 

Baber,  Johnstone  9. 
-,  Johnstone  9. 


Bacon  9.  Bamett 
— - ,  Cockell  9. 
— ^  9.  Jones  . . 
—  9.  Spottiswoode 
Badcock,  Gurden  9. 
Baddeley,  Bainbrigge  9.  ix.  538;  x.  35; 

xii.  152;  xiiu  355 


.  xi.  621 
xxxi.  342 
xxxii.  574 
xxxii.  574 
.  viii.233 
»  xxii.  562 
.  vii.  46 
.  xvi.  158 
i.  382 
i.  382 
.      vl  157 


-,  Boordillon  9. 
-,  Holmes  9.  •  • 
•  9.  Holmes  •  • 


xxvi.  255 

..     91.521 

vii.  69 

•  •xxii.  287 

. .     ix.  370 

vii.  271.  274 

..  xiil.  162 


Badeley  9.  King        •  • 

Badham,  Seifferth  9.  •  • 

Badley,  Green  9.       •  • 

Bagge,  Ex  parte 

Bagot  9.  Bagot  xxxii.  509  ;  xxxiv.  134 

Bagshaw,  Matthews  9.  ..  xiv.  123 

— —  9.  Parker  •  •         . .      x.  532 

Bap;8ter  9.  Fackerell .  •         • .  xxvi.  469 

Bailey  9.  Birkenhead,  &c.  Railw. 

Co xii.  433 

■  9.  Collett       . .  xviiL  179 

and  Hope,  Ex  parte*  •     xiv.  18 

..  xix.  169 

. .  xvii.  582 

xxxiv.  392 

1.95 

XXXV.  177 

•  •   xiv.  595 

..  xviL  118 


— —  9.  Hughes 
— ,  Jones  9. 
,  Re     •• 

9.  Todd 

Baillie  9.  M*Kewan 
Baily  9.  Boult 
— — ,  Jenings  9. 

4 


Bainbridge  9.  Burton 
9.  Cream    • . 

9i  Kinnaird 


rAOB 

.  ii.  539 
.  xvi  25 
xxxiL  346 


9.  •  • 
In  re 


Bainbrigge  9.  Baddeley  ix.  538 ;  x.  35 ; 

xii.  152;  xiii.  355 

9.  Blair       ..  i.495;  iii.421: 

viit.  588 
,  Derbyshire  Bt  Stafford- 
shire, &C.  Railway  Co. 

•  •         .  •    XV*  1 4o 
xi.620;  xiii.  108; 

xiv.  645 

.  •  xviii.  478 

xviii.  478 

.  •  •  •        XX.  *o 

•  .xxix.661 
xxxiv.  563 

•  •     xiv.  26 

•  •    XX.  548 
xxxi.  209 

•  •  xxix.  137 
xxvii.  198 

•  •         . .       iv.  76 
xii.  101 

. .  xiv.  160 
• .    XX.  548 


9;  Moss 

— ,  Moss  9. 

9.  Orton 

Bainef ,  Smee  9. 
Bainton  9.  Bainton 
Baker  9.  Anthony 
"—  9.  Baker 
—  9.  Bayldon 

,  Eland  ». 

,  Foord  9. 
,  Frowd  9. 


9.  Gibson  • «. 

and  Hodgson,  In  re 

,  In  re     .  •         •  • 

,  Lichfield  9.       •  .ii.  481 ;  xiii.  447 

,  Marshall  9.      •  •  xxxi.  608 

9.  Metropolitan  Rail.  Ca  xxxi.  504 

9.  Monk.  •         . .  xxxiii.  419 

9.  Newton         ••         ..      ii.  112 

9.  Potter. .  xiii.  273;  xv.  489 

',  Re        •  •         •  •  xxxii.  527 

9.  Read  •  •         •  •         • .  xviii.  398 

,  Read  9 iv.  76 

xUL  115,436 

xviii.  372 

xxvii.  320 

xxviii.  91 

X.  343 

. .      vi.  333 

•  •    XX.  568 

..  xiii  421 

. .       V.  278 

&  2) 


^—  9.  Reeves  •  * 

— ,  Reeves  9. 

9.  Richards 

,  Scales  9.  •  • 

—  9.  Sowfer  .  •         • 

9.  Thumall 

Bakes,  Smith  9.         .  • 
Bakewell,  Cowpe  v.  .  •         • 
Baldwin,  Armitaffe  9. 
9.  Baldwin  (Noi.  1 


Hamilton  9.  •• 
Lewis  9.       . . 


xxii  413, 419 
. .    XV.  232 
xi  153,  363 
Ball,  Franklinaki  9.  .  •  xxxiii.  560 

— ,  Haynes  9.  .•  iv.  101 ;  v.  140 
Ballard,  Sandford  9.  ..         ..  xxx.  109 

,  Sandford  9.  (No.  2)  xxxiii.  401 

Balls  9.  Marvrave  iii  284,  448;  iv.  119 
Bamford  v.  Watts  .  •  . .  ii  201 
Bampton  9.  Birchall  iv.  558;  v.  67, 330; 

xi38 
Banister  9.  Bigge      •  •  xxxiv.  287 

,  Overton  9.  •  •  . .  iv.  205 
Bank  of  England,  Richardson  9.  i  153 
Bank  of  London  v.  Tyrrell  xxvii  273 
Bankart  9.  Houghton  xxvii  425 

Banks,  Attwood  9.     .  •         •  •      ii  192 

9.  Banks       xvi.  880 ;  xvii.  352 

——9.  Gibson  ..  ••  xiv.  566 
— ,  Dobion  9.     •  •  xxxii  259 


INDEX  OF  CAS£S  REPORTED. 


Bannister,  Alderman  v. 
>,  Haley  V.  •• 


PAGE 

ix.516 
xxiii.  336 
iii.  295,  n. 


Barber,  French  «. 

,  Re xix.  378 

Barchard,  Bell  v.       •  •         •  •       xvi.  8 

Barclay,  Coventry  v xxxiii.  I 

— — ,    De    Ribeyre  (La    Mar- 


quise) n. 
Barclay's  Case 
Barker,  Askham  a 

0.  Barr 
-^—  V,  Buttress 
'  •.  Cocks 
,  Glaholm  v. 

■  w.  Smark 

■  V.  Walters 
V.  Young 


•  • 


•  • 


xxiii.  107 
I  ..xxvL  177 
xii  499  i  xvii.  37 
. .       i.  374 

•  •    vii.  134 
▼i.  82 

xxxiv.  305 
iii.  64 

•  •  viii.  92 
xxxiii.  353 
xxxiv.  537 

..xxix.  417 


Barkshire,  Dixon  v. 

Barling  v.  Binhopp 

Barlow  v.  Gains      viii.  329;  xxiii.  244 

Barnard  V.  Cave        .•         ..xxvi.  253 

,  Else  9.  •  •  xxviii.  228 

,  Glengall  v v.  245 

,  In  re  ..         ••     xiv.  18 

— — ,  Re     •  •         .  •         . .       xvi.  5 


Barnes  v.  Bond 
Eager  9. 


•  • 


xxxii.  653 
..xxxi.  579 
..xxix.  239 
i.232 
vii.  46 


Barnet «.  Bamet 
Bamett  v.  Tugwell 
Bamett,  Bacon  o. 
Barnsley  Canal  Co.  v.  Twibell      vii.  19 
Barr,  Barker  v.  . .         . .       i.  374 

Barratt  v.  Wyatt .      . .         . .  xxx.  442 
Barrett,  Davis  «.   vii.  171 ;  xiv.  25,  542 
,  Gill  VL  . .         . .  xxix.  372 

-^~~> ,  Saltmarsb  v xxix.  474 

,  Saltmarsb  (No.  2)  ..xxxL  349 

— — ,  Waller  ».      •  •         . .  xxi  v,  41 3 
Barrington,  In  ro      . .  xxvii.  300 

-^— ,  Sidebotbam  ©.       iii.  524; 

iv.  210;  V.  261 
Barron  e.  Laneefield  • .  • .  xvii.  208 
Barrow  v.  Barrow      .  •  xviii.  529 

— — ,  In  re xvii.  547 

xxiv.  1,  327 
xxiii.  423 

•  •  XV.  457 
. .  xxix.  22 
..xxxi.  258 

•  •        ii.  76 
▼.  372 ;  vi. 

143 

• .    xvii.  479 

..xxxi.  272 

• .  xxviL  99 

•  •  iv.  547 
..    xii.  361 

•  •  viiL  45 
xviii.  526 
XXXV.  197 

xxii.  81,  376 
..   xvi.  205 

•  •xviii.  192 
xxviii.  219 


-^—  V.  Wadkin 

,  Wolterbeck  ». 
Baiiy  e.  Bleadon  .  • 
— ^,  Richardson  v.  .  • 

—  V.  Stevens         •  • 
Barsharo,  Casbome  v. 
Bartholomew,  Starten  v. 

Barttett  v.  Harton  .  • 
Barton,  Atkinson  v.  •  • 
,  Beckton  ».    •  • 

■  ••  Chambers  .  • 
,  Ex  parte       •  • 

— — ,  Kirby  v.       •• 

■  9.  Latottr 
,  Moss  9.         •  • 

—  •..Rock         .« 

—  0.  Whitcombe 
— —  White  V, 
Bartrom,  Atkinson  v. 


-,  Ellis  0.      XXV.  107, 109,  no 


rAGB 

Barwell  v.  Barwell  v.  373 ;  xxxiv.  371 
— —  i>.  Brooks         vii.  345;  viii.  121 


Basbam  v.  Smith 
Bashford  o.  Cann 
Baskerfield,  Burrell  v. 
Baskett  v.  Lodge 
Bassett,  Cotching  v.  . 
Bassford  v.  Blakesley 
Bastin  v.  Watts 
Bastow,  Brown  o.       • . 

Bate  9.  Bate vii.  52B 

^—  V.  Robins  • .         . .  xxxii.  73 

— ,  Southouse  0.     .  •         •  •  xvi.  132 
Bateman  «.  G ray       .  •         • .  xxi x.  H7 

9.  Hotchkin  . .      x.  426 

(No.  2)  xxxi.  486 


..xxii.  190 

xxxiii.  109 

• .     xi.  525 

..xxiii.  138 

xxxii.  101 

vi.  131 

iii.  97 

. .     xi.  562 


0.  Margerison 
V.  Wiatt     • . 


Bates  V.  Hillcoat        •• 
—  V,  Husler  • . 

V.  Mackinlay    •  • 

Bateson,  Mason  p. 

Bath    (The   Marquis    of),   Wick- 


xvi.  477 
. .  xi.  587 
..  xvi.  139 
. .  XXV.  662 
..xxxi.  280 
..xxvi.  404 


ham  9. 
Bather,  Donald  v. 

9.  Kearsley    . . 

Bathurst  s.  De  la  Toucbe 
Batley  v.  Edwards      •  • 
■      ,  Ford  0. . .         •  • 
Battersea  Park  Act,  Re 
Batty  V.  Chester 
Baxendale  s.  Scale    . . 
Baxter,  In  re  ..         .. 

9.  Losh  ..         ..    xiv.  612 

Bayldon,  Baker  v«     . .         •  .xxxi.  209 
Bayley  e.  liayley        ..  iv.  143,  n. 

,  In  re xviii.415 


XXXV.  59 

..  xvi  26 
» .  vii.  545 
xxxiv.  9,  n. 
..  xix.  457 
. .  xvii.  303 
xxxii.  591 
V.  108 
xix.  601 
xi.37 


•  • 


>,  Turner  v. 


Baylis,  Chowne  v. 
Bayly  v.  Bavly 
Baynard,  Wearing  01. .  • 
— — —  9.  Woolley  . . 
Bayne  0.  Crowther     .  • 
Baynton  e.  Hooper    • . 
Bazalgette  9.  Armstrong 
— —  V.  Storer    • . 


xxxiv.  105 
..xxxi.  351 
xi.256 
XX.  583 
XX. 583 
XX.  400 
X.  168 
xxvii.  47 1 
xiv.  535 


•  • 


•  • 


•  • 


•  • 


Beach,  Copper  Mining  Co.  9.   ziii.  478 

Beal,  Phillips  9 xxv.  25 

,  Phillips  0.  ( No.  1 )       •  •  xxxii.  25 

, 9.  (No.  2)       . .  xxxii.  26 

Bealby,  Nelson  9 xxx.  472 

Beale  v  Symonds      •  •         • .    xvi.  406 

,  Inre xi.600 

Beare  9.  Prior. .  ••  ••  ,y>*  183 
Bea8ley9..Kenyon  ••  ••  iii.  544 
Beauclerk  9.  Ashbumham  . .  viii.  322 
Beaufort  (Duke  of)  9.  Patrick  xvii.  60 
Beaumont  9.  Carter  ..  xxxii.  586 

,  Carter  9.  •  •  xxxii.  586 

9.  Salisbury  (Marquia  of) 

xix.  198 
Trust,  Re  . . 


Beavan  9..Gibert. 
— — -»  9.  Waterhouse 
Beaver  9.  Nowell      •  • 


xxxii.  191 
.    viii.  308 
ii.  58 
.  xxv.  551 

5 


INDEX  OF  CASES  REPORTED. 


Beaver,  Carver  v. 
Bebb  o.  Beckwith 
Beck,  Adams  v. 
—  V.  Burn  .. 
— — ,  Clowes  V. 


9  • 


PAGE 

. .  xnix.  449 

. .  it.  SOS 
..  XXV.  648 
. .  vii.  492 
• .  xiii.  847 


Becke,  Re xviil  462 

and  Flower,  In  re     . .      v.  406 

^—  V.  Wliiiworth  . .         . .     liL  860 
Beckett  v,  Cleoburey . .         •  •    xiv.  583 

,  Daley  v xxiv,  114 

Beckton  o.  Barton     .  •         • .  xxvii.  99 

Beckwith,  Bebb  9 ii.808 

Bective  (The  Earl  of),  Lord  Ren- 

lis  V.  •  •         . .  xxxiv.  587 

Bedborough  o.  Bedborough (No.  1 ) 

xxxiv.  284 
Bedborough  v,  Bedborough  (No.  2) 

xxxiv.  286 
Beddoes  o.  Fugh        .  • 
Bedford  v.  Bedford    .  • 
Bedson,  In  re  • . 

Bedwell,  Townley  v, . . 
Beech  v.  Keep 
Beer,  Peters  o.  .  • 

Beere  v.  Hoffmister  •  • 
Beetham  v.  Berry  . . 
-,  Busk  o. 


•  • 


•  • 


0  ■ 


Behrens,  Montefiore .  • 
Belaney  v.  Belaney  . . 
Belcher  v.  Whitmore  .  • 
Bell,  AIsop  V. . . 

—  «.  Barchard 
— ,  Bowman  v, 

—  0.  Carter 

—  V.  Clarke 
— —  V,  Dunmore 
— ,  Glynn  ». 

—  0.  Hastings 
— ,  Haydon  r. 
— ,  Hobson  ». 
— ,  Holmes  ». 
"—  V,  Hornby 
-^— ,  Ibbott  V. 
— -^  V.  The  London  and  North 

Western  Railway  Com- 
pany       ..         ••     XV.  548 
— ^,  Mocatta  «.        .  •         • .  xxiv.  585 

—  Newbeginv xxiiL  886 

,  Round  V.  ..         ..XXX.  121 

Bell's  Case,  Re  The  Universal  Pro- 
vident Life  Association     . .    xxii.  85 

Bellingham,  Earle  v,  xxiv.  445, 448 
Belton,  Ex  parte  •  •  . .  xxv.  868 
Benbow  o.  Davies  .  •  xi.  369 ;  xiL  421 
Benecke,  Bridson  o. 
Benn,  Featfield  o. 
Bennet,  Davis  v. 
■  r.  Merriman 


..xxvi.407 

XXXV.  342, 584 

ix.  5, 187 

zv.  78 

•  .xviii.285 

..    xiv.  101 

..xxiii.  101 

V.41 

. .      ii.  587 

. .  XXXV.  95 

XXXV.  469 

. .    vii.  245 

..xxiv.  451 

xvi.  8 

..    vii.  161 

xvii.  11 

.  xxv. 487 

.    vii.  288 

ii.l7 

.    vii.  592 

i.  887 

ii.  17 

.      ii.  298 

.   xiv.  489 

xxxiv.  896 


•  • 


Bennett  v.  Cooper  . . 

^          ,  Eaton  v.  •  • 
,  Ex  parte 

■  V.  Fowler  • . 

■  V.  Hayter  •• 
,  In  re 

— ,».  Wyndham 


•  •  zii.  1 
. .  xvii.  522 
..  XXX.  226 
.  •  vi.  860 
. .  ix. 252 
xxxiv.  196 
..xviii.339 
. .  ii.  802 
ii.  81 
..  viii.467 
xxiii.  521 


6 


Benuitt  a.  Wbitebouse 

Benson  v.  Hadfield    . , 

•   ,  In  re  •  < 

— — —  V,  Lamb         . « 

,  Pearson  v.    •• 

— — ,  Sanders  ».    • . 
Bent  V.  Buckley 
Bentall,  Carter  o. 
,  Clifton  V, 
Bentley  v.  Craven 
-^^—  V.  Mackay 
— —  V,  Mackay 
•^——  V.  Meech 
V.  Oldfield 


PAGE 

xxviii.  119 
V.  546 

•  .         ••       X.  485 
ix.  502 

xxviii.  598 
. .  iv.  350 
. .  xxxi.  S5 
.,      ii.  551 

ix.  105 

xvii.  204;  xviii.75 

XV.  12 

xxxi.  143 

..  XXV.  197 

..  xix.  225 

•  •         ..xxiv.  307 
. .  XXXV.  570 


Benwell  «.  Inns         •  • 
Benyon  v.  Fitch        . . 
Berchto]dt's(  Countess  of),  case  vii.  107 
— —  V.  Hertford  (Marquis  of) 

vii  172 


Berdoe  «.  Dawson  . . 
Beresford  v.  Beresford 
■  (Lady)  V.  Driver 


xxxiv.  60S 

xxiii.  292 

xiv.  287 ; 

xvU  134 


Berkeley  v.  King's  College,  Cam- 
bridge..        ..      X.602 
Bermingham  v.  Sheridan       xxxiii.  660 
Bermondsey  (The  Vestry  of),  9. 

Brown         xxxv.  226 

Berridge,  Butler  o.    •  •  xxxii.  282 

,  Nesbitt  V. .  •  xxxii.  282 

Berrington,  Price  o.  . .  ii.  285 ;  xi.  90 
Berrow  v.  Morris-  . .  •  •  x.  437 
Berry,  Beetham  v«     •  •         . .         v.  41 


In  re xiiL455 

-^—,  Roberts  ».  .-  ••  xvi.  31 
Bertie  «.  Abingdon  (Lord)  •  •  viii.  53 
Bertrand  tr.  Davies     •  •  xxxi.  429 

,  The  Viscountess  D»Ad- 

hemar  v xxxv.  19 

Best,  Camoys  (Lord)  n, 
— -  V.  Stonehewer  •  • 
Bethell  v.  Green 
Bethune  v.  Kennedy  .  • 
Bevan,  Crossman  v.  •  • 

,  In  re     •• 

and  Whitting,  Re 

,  Sullivan  V. 


..  xix.  467 

. .  xxxiv.  66 

xxxiv.  802 

. .     iii.  462 

xxvii.  502 

..    XX.  146 

xxxiii.  439 

399 


Beverley  (Corporation  of),  A.-G. «. 

XV.  540 
Bewley  o.  Hancock  •  •  •  •  xiii.  75 
Bcxley  (Lord),  Hele  v.  xi.  537 ;  xv. 340 ; 

xviL  14 ;  XX.  127 
Bibby,  Hodgson  «.     •  •  xxxii.  221 

■  o.  Thompson  ( No.  1)  xxxii.  646 

V.  Thompson  (No.  2)  xxxii.  647 

Bicknell  •.  BickneU  . .  xxxii.  379 

Biddle  v.  Jackson  •  •  •  .xxvi.  282 
Biddulph  V,  Camoys  (Lord).,  vii.  580; 
ix.  1 55, 548 :  xix.  467 ;  xx.  402 


Biederman  e.  Seymour 
Bierdermann  v.  Seymour 
Bielby,  Todd  «. 
Bigg,  Wright  •. 
Bigge,  Banister  «.      • . 
Biggenden,  May  v.    . . 


. .  iti.  368 
i.  594 
xxvii.  353 
. .  XV.  592 
xxxiT.  287 
>  •  xxiv.  207 


INDEX  OF  CASES  REPORTED. 


rAOB 

Biggf,  Inre, xi.27 

BigDoId,  Ex  parte     • .         . .  zxii.  143 

,  Harvey  v viii.  343 

*Inre ix.  269 


fiiUing,  In  re  .  •         • . 
Bingham,  Att-Gen.  «• 
,  Cookaon  v. 


,  •  xiii.  154 
.  ix.159 
..  xvii.  262 
xxxiii.  362 
xxxiL  399 
.  XTii.  358 
•  •       iii.  10 


Binna,  Jonea  o. 
Birch,  L«igh  v.  .  • 

,  Re 

',  Smith  V.  •  • 

Bircball,  Bampton  v. ,  •     iv.  558 ;  v.  67, 

330;  xi.38 
Bird  tr.  Maybury        ••  xxxii.  351 

Birds  «.A8key  ..    xxiv.615,  618 

Birkbeck  «.  Paget     .  •         . .  xxxi  403 
BirkeDhead  Docka,  &c,  Amea  r. 

XX.  332 
Birkenhead,  &c^  Rail w.  Co.,  Bailey  ». 

xii.  433 
— ,  Damvile  v. 
— — ,  Graham  v. 


•    xii.  444 

,.  XU.460 
xxxiii.  409 
.  XXV.  299 


Birka  «.  Michlethwait 

Birley  v.  Birley         •  • 

— ,  o.  Chorhon  (Conatableaof)  iii.  499 

Birmingham  Blue  Coat  School,  Ex 

parte  The  Truateea  of  xxxv.  345 


Biron  «.  Mount 

Bishop  o.,Willi8  •  • 

Biahopp,  Barling  v.  .  • 
Bissite.  Burgess 
Blachford  e.  Kirkpatrick 

Blackburn  «.  Caine  •  • 

-,  Byne  «.  •  • 


•  • 


Blacketv.  Lamb 
Blackie  «.  Clark 
Blackman,  Re  •  • 

Blackmore,  In  re 
Blackatone,  Thompson  o. 
Blackwell,  Bryant  o.  •• 
■  ■    ',  Rose  V,      •  • 
Blagrave  e.  Coore      •  • 
— —  •.  Hodges 
■  ■,  Merlin  •.      •• 

•^-^ ,  Vandaleur  ». . . 
Blair,  Bainbrigge  o.  .  •  i.  495 ;  iii-  421  ; 

viii.  588 
Blake  v.  Blake  .  •  ii.  293,  n ; 

?ii.  514 
•  •         ••  xix.  454 
•  •  xvi46d 


•  •  xxiv.  642 
• .  V.  83,  n. 
..xxix.  417 
..xxiii.  278 
. .      vi.  232 

•  •xxiL  614 
• .  xxvi.  41 

•  •  xiv.  482 

•  •  XV.  595 
..  xvL377 

•  .  xiii.  154 
. .     vi.  470 

•  •      XV.  44 

•  •      XV.  44 
xxvU. 138 

•  •  xviii  404 

•  •  XXV.  125 
• .      vi.  565 


— ,  Cubitt  ».  •• 

—,  Ex  parte  •• 

,  Hinde  v.  Ui.  234 ;  iv.  597 ;  ▼.  431 

-— —  «.Mowatt  ••         ••  xxi.  603 

——,  Saxon  ».  •• 

—  and  Young,  In  re 
Blake'aCase  •• 
Blakeley,  Ex  parte    •  • 

Blakemore,  Price  « 

Blakeraore's  Settlement,  In  re  xx.  214 
Blakeney  v,  Dufaur  ..  xv.  40 ;  xvi.  292 
Blakealey,  Basaford  v,  •  •     vi.  131 

Blakealy  and  Beswick,  Re  xxxii.  379 
Bland  V.  Daviaon  ••  ..  xxL  312 
Blandy  «.  Kimber         xxi  v.  148 ;  xxv. 

587 


•  •xxix.  438 

•  •     ix.  209 
sxxiv.  639 

. .  xiii.  183 

•  •     vi.  507 


Blane,  Tomkyns  vl    • 
Bleadon,  Barry  si.      . 

,  Brunton.9.    . 

— ,  Ladbrooke  v. 


PAGE 

xxviii.  422 
.  XT.  457 
. .  XV.  457 
> .  XV.  457 
•  ii.  221 
xxxv.  449 


Blease  v.  Burgh         .• 
Bleckley,  Re  . . 

Blenkinsopp  «.  Blenkinaopp    viii.  612; 
x.  143, 277;  xi.  134;  xii.  568 
Bligh  e.  Davies         ••  xxviii.  mi 

Blias,  Dean  and  Chapter  of  Ely,  v. 

V.  574 

».  Putnam         . .  vii.  40 ;  xxix.  20 

xxxiv.  508 
xxxv.  219 
. .  xxi.  233 
•  .  viii.  250 
xxxiii.  529 
..xxxiv.  76 
. .  XX.  295 
. .     vi.  893 


•  • 


—  e.  Smith.. 
Blithman,  Re..         .. 
Bliurd,  Att-Gen.  9.  •• 
Blomfield  v.  Eyre      • . 
Bloxam's  Case 
Bloxam  e.  Chichester 

,  Parker  s.      .  • 

Bluck,  Davis  v.  . . 

— ,  on  behalf,  8rc.,  v.  Mallulue 

xxvii.  398 
Blucke,  Trevor  v.  . .  .  •  xix.  373 
Blundell  e.  Chapman  xxxiii.  648 

Blnndell's  Trust  ..  .•xxx.  360 
Blunt,  Griffith  0.  ••  ••  iv.  248 
Board  of  Management,  Gibbons  v. 

xi.  1 
Bockett,  Cox  v. 
Boddam,  Nevill «.     •  • 
Boddington,  Webster  e. 
0.  Woodley 


• .  xxxv.  48 

xxviii.  554 
..xxvL  128 
• .  V.  555 
•  .       i.367 


Bodfield,  Padmore  si. . . 

Bodmin  United  Mines  Company,  In 

re     .  •         •  •  xxiii.  370 

Boggia,  Powell  o.       ..  xxxv.  535 

Bold  V.  Hutchinson   .  •         . .    xx.  250 
Bolden,  Smith  o.        . .  xxxiii.  262 

Bolder,  Wilding  « xxi  222 

Boldero  d.  East  India  Company 

xxvi.  316 

,  Lushington  s.  xiii.  418  ;  xv.  1 

Bolitho  e.  Hilyar       . .  xxxiv.  180 

Bolton,  In  re ix.  272 

«.  Powell       •  •         • .  xiT.  275 

Bond,  Bamea  v,        .  •  xxxii.  653 

^— i-,  Caney  «.  .  •         • .     vi.  486 

,  Chesterfield  (Earl  of)  v,     ii.  263 

— »,  Lewis,  St.  . .         .  •  xviii.  85 

,  Lichfield  (Earl  of)  9. . .    ▼.  513 ; 

vL  88 

,  Stanley,  v.    v.  175  ;  vi.  420,  423 ; 

vii.  386:  viiL  50 

,  Suffleld  ( Lord)  «.        x.  146,  331 

Bone,  Allen  a. 


• . 


e.  Pollard  . 
Bonfield  e.  Haaaell 
Bonner  v.  Bonner 

,  Hill  V. 

Bonser  v.  Cox... 


•  • 


iv.  493 
..xxiv.  288 
xxxii.  217 
• .  xvii.  86 
..xxvi.  372 
. .  iv.  379 ;  vi.  84, 
110 
Bonville  v.  Bonville  •  •  xxxv.  129 
Booid,  In  re  • .  •  •  ii.  261 ;  vi.  348 
Boosey  v.  Gardner  •  •  •  •  xviii.  47 1 
Booth  V.  Booth L  125 

7 


INDEX  OF  CASES  REPORTED. 


Booth,  Kirkman  v.     . . 
Boothby  «.  Boothby  . . 
Borham,  Airey  v. 
Borman,  Scarborough  «. 
Borradaile,  Dormay  v. 
Bosanquet,  Shortridge  v. 
Boschetti  u  Power     . . 

,  Shea  V. 
B6stock  V.  Floyer 
-—  V.  Smith 


•  • 


•  • 


PAGE 
XL  273 

..    XY.  212 

..xxix.  620 

i.  S4 

X.  263,  335 

• .     xvi.  84 

yiii.  98, 180 

xviii.321;  xxv.  561 

XXXV.  603 

•  •         ..xxxi?.  57 

L493 

.  •      V.  607 

. .     ix.  105 

•  •  xxi.  511 
. .     xiii.  68 

•  .  xxv.  116 
XXXV.  643 

..  xii.  312 
..  xii.  622 
..  xiv.  595 
. .  xxii.  284 
..xxix.  633 
.  •  xxix.  41 
. .  xxi.  33 
. .  xxvi.  255 
..xxix.  462 
. .  xvi.  29 
iv.417;  viiL  177 

vii.  486,  n. 

..      X.511 

..xxxi.  591 

•         • .  xxxiii.  90 

xxvii.  325 

• .  xxvi.  644 

V.  541 


Boswell  V.  Tucker 

,  Tucker  o. 

Bothamley,  Clifton  «. 

Bott  D.  Smith 

Boucher,  Guardner  v. 

Boucherett,  Att^Gen.  v, 

Bouck  V.  Bouck        •  • 

Boughton,  Knight  v.  • . 

— — ,  Walpole  V. 

Boult,  Baily  v. 

Boulter,  Waldron  o.  • . 

Boulton  V,  Pilcher     . . 

.— ,  Raikes  v,      • . 

Bouquet,  Fruer  v. 

Bourdillon  v.  Baddeley 

Bourne,  Aspinhall  v.  •  • 
,  Dawion  v.    • . 

>'  V,  Mole*  • 

—  ».  Walker 

Bousfield,  Andrews  v, 

— ^^—  ».  Bousfield 

-^— —  9.  Hodges  • . 

Bouskell,  Campbell  v. 

Boustead  v.  Bromley . . 

Boutcher  o.  Branscombe 

Bouts  9.  Ellis xvii  1 21 

Bouverie,  Kensington  (Lord)  o. 

xvi.  194  s  xix.39 

Bovill  9.  Goodier       . .    xxxv.  264,  427 

Bowen,  Freeman  9 xxxv.  17 

— — ,  Hay  9.  ..         ..      V.  610 

Bower,  Crosskill  9.     • .         . .  xxxii.  86 

— — ,  Mexborough  (Earl  of)  9. 

vii.  127 

9.  Tamer         •         •  •  xxxii.  86 

Bowker,  Wainman  9.  . .  viiL  363 

,  Winchester  (The  Buhop  of)  9. 

zxii.  479 
..  vii.  161 
..  xiii.  318 
..  xi.  138 
..xxiv.  631 
xxxiii.  585 

•  •     V*  6,  n. 

•  •xxiii.  609 
..  XX.  127 
• .  xxxiv.  7 

•  •  xxi.  559 
..xxxi.  340 

•  •xxiv.  598 
xxviii.  436 

•  •  xxv.  348 
• .  xxxv.  43 

viii.  266,  338 
..  xxvii.  58 


Bowman  9.  Bell 
,  Ellis  9. 


•  • 


•  • 


— ,  Wenham  9. 
Bown  v.  Stenson 
Bowring,  Long  9. 
Bowyer,  Curre  9. 
— — ,  Knight  9. 

,  Whitfield  9. 

Boyd  9.  Brooks 
Boyle,  Mes8er9.        •• 
Boynton  v.  Richardson 
Boys,  Austen  9. 

■  9.  Boys  •  •         •  • 
Brace  9.  Wehnert 
Bracewell  9.  Griffiths 
Bracy,  Inre   ..         •• 
Bradbury  9.  Diokenst  t 

8 


PAGE 

Bradbury,  Mackenzie  9.  xxxv.  617 

Braddick,  Ackland  9.  • .      v.  486 

Bradford  (The  Corporation  of),  Fer- 

rand  9.     ..         ..       xxL412, 422 
Bradford  (The  Earl  of)  9.  The  Earl 

of  Romney  .  •         • .  xxx.  481 
Bradley,  Chapman  9.  •  •  xxxiii.  61 

,  Brock  9.        • .         xxxiii.  670 

— — ,  Locker  9.      • .         •  •      v.  593 
9.  Munton      xv.  460 ;  xvi.  294 


..  xix.  417 

•  •xxvi.  161 

..    vii.  500 

vi.  61.  451 ; 

vii.  846 

• .  xxiiL  64 

xxvi.  575 

xxxiv.  202 

•  •'  xix.  436 ; 

158 


Bradshaw  9.  Melling  .  • 

9.  Salter     •  • 

Bradstock,  Smart  9.  • . 
— ^  9.  Whatley.. 

Brady,  Pierce  9. 
Braine,  Alloway  9.     •  • 
Braithwaite  9.  Keams 
Brame,  Alexander  9. 


Brander,  Dumboyne  (Lord)  xviii.  818 
Brandon  9.  Wood thorpe  ..  x.  463 
Brandreth,  Lucas  9.  (No.  1 )  xxviii.  278 

, (No.  2)  xxviii.  274 

Branford  9.  Howard  . .  xxxv.  613 

Branscombe,  Boutcher  9.  ••  v.  541 
Brassey  9.  Chalmers  • .  xvi.  223,  231 
Bray,  Hennessey  9.    . .  xxxiii.  96 

Brealy's  Settled  Estate,  Re    xxiv.  220 

. .  XV.  221 
xxxv.  340 

xxxiv.  441 


Brereton,  Drosier  9. 
Brett  9.  Carmichael 

,  Eyre  9.  .• 

,  Noble  9.       xxiv.  499 ;  xxvi.  233 

9.  Horton          • .  •  •     iv.  239 

Brettingham,  Att.-Oen.  9.  . .      iii.  91 

Brewer  9.  Pocock      • .  . .  xxiiL  810 

Breynton  9.  London  and  North- 


western Railw.  Co. 
Brickdale,  Atf.-Gen.  9. 
Bricknell  9.  Stamford 
Bridge  9.  Bridge 
Bridgeman,  Cockell  9. 
Bridges,  Fordyce  9.   •  • 

9.  Longman  •  • 

,  Nelson  9.     •  • 


288 
..  viii.  228 
..  i.868 
..  xvL  315 
. .  iv.  499 
X.  90 
•  •  xxiv.  27 
..  ii.  239 
..xxiv.  302 


Bridgman  9.  Gill 
Bridport  (Lord),  Nelson  (Ear])9.  vi.  295 ; 
vii.  195 1  viii.  527, 547 ;  x.  305 


Bridson  9.  Benecke 
I  ,  9.  M'Alpine  .  • 

Brierly,  Fisher  9.  (No.  1 ) 

(No.  2) 

(No.  3) 

— ; (No.  4) 

Briggs's  Case  •• 
,  White  9. 


9.  Wilson 


Brighouse  9.  Margetson 
Bright  9.  Larcher 

,  9.  Legerton  (No.  1> 

(No.  2) 

Bright's  Trust,  In  re 

Brighton  Club  and  Norfolk  Hotel 

Co.,  Re    .  •         •  •  xxxv.  204 

Brignall  9.  Whitehead  • .  xxx.  229 


xii.  1 
viii.  229 
.265 
.267 
268 
xxxii.  602 
xxxv.  273 

•  •xxii.  176 

•  •  xvii.  330 
xxxv.  303 
xxvii.  130 

60 

69 

xxL  67,  430 


INDEX  OF  CASES  REPORTED. 


Britcoe,  Hanchett  v.  •  • 
>,  S  pence  v.      •  • 


PAGE 

. .  xxii.  490 

•  •xxvi.  599 

•  •  ziv.  S41 
. .     Yi.  239 


Briae,  Mathew  v. 

—  ».  MaUhewi 
Bristol  Free  Grammar  School,  la 

the  Matter  of  •  •  xxfiii.  161 

Brittow  V.  Bristow     .  •         . .       ▼.  289 

V.  Skirrow  (No.  1)     xxvii.  586 

— ; (No.  2)      xxvii  590 

British  and  American  Steam  Navi- 

^  gation  Company,  In  re  xvi.  262, 888 
British    Peat,    Charcoal,  &c.  Co., 

Gwynne  v.  . .         . .      xviL  7 

Britten  v.  Britten  ••  ..  ix.  148 
Broadbent,  Mason  o...  xxxiii.  296 

Broadwood.  Chadwick  o.  iii.  808, 580 
Brocas  v.  Lloyd  xxi.  519;  xxiiL  129 
Brock  «.  Bradley       .  •  xxxiii.  670 

,  Cobbett  9 XX.  524 

Brocklebank  v,  Johnson  • .  xx.  205 
Brocklehurst,  o.  Flint  • .  xvi.  100 

,  Horton  v,  (No.l)  xxix.  508 

(No.  2)  xxix.  504 

Brocklesby,  In  re      •  •  xxix.  652 

Brodie  v.  Johnson  ..  ••  xxx.  129 
Bromley,  Boustead  9.  •  .xxvi.  644 

V.  Gregory     •  •  iii.  296,  n. 


— — ,  In  re vii.  487 

V.  Smith         ••         •  .xxvi.  644 

■  ».  Williams    ..  xxxii.  177 
Brook  r.  Brook          ..         ..       i  581 

,  Pearsev.  ..         ..     iii.  887 

Brooksbank  o,  Higginbottom  xxxi.  35 
Brooke  o.  Brooke       • .         •  •  xxv.  842 

■  9,  Lord  Mostyn         xx±iii.  457 

■  V.  Morrison   .  •  xxxii.  652 
^-! V.Pearson     ••  xxviL  181 

,  Re XXX.  288 

Brooker,  Franks  *.     • .  xxvii.  685 

Brookes  o.  Burt         .  •         .  •       i.  106 

Brooking,  Francis  0 xix.  847 

— — ,  Peillon  • xxv.  218 

Brooks,  Barwell  s.      vii.  $45 ;  viii.  121 

•  xxxiv.  7 
. .  iiL  22 
.     iv.  494 

i.512 

.       iii.  86 

xxxi.  S66 

xxxii.  S6B 

•  xviii.  65 
,.    vii.  104 

xix.  119 

xxxii.  667 

. .  xvii.  284 

xxxiiu  188 

..     xi.  562 


-,  Boyd  V. 
-,  Mellish  «• 
-0.  Purton 
-  V.  Stnart 


Broom,  Page  o.  •  • 

Brotherhood's  Case  •  • 
Brotheridge,  Lechmere  v. 
Brotherton  v.  Bury    .  • 
Brough,  In  re 

Brougham  (Lord)  «.  Poulett 
Broughton,  Edwards  9, 
•f  Jennings  v. 


Broon  s.  Kennedy 

Brown  o.  Bastow 

— ,  The  Vestry  of  Bermond- 


•  • 


sey  9. 
-  9.  Brown 

'  0.  Butter 
',  Evans  0. 
•,  Ex  parte 


XXXV.  226 
•  •xi.  562;  xxxiii. 
899 
615 

▼.114 
xix.  97 


•  • 


Brown,  Field  o.      xvii.  146 ;  xxvii.  90 


Brown,  Finch  ». 

0.  Gellatly 

— ^—  ».  Gordon 
— —  V.  Home 


• . 


-,  In  re.. 
-  01.  Keating 
,  Larabie  0. 
'  0«  A.ee .  • 


•  • 


PAGE 

• .      lit.  70 

•  .xxxi.  248 

..  xvi.  802 

viiL607,  610,  n.; 

X.400 

xxix.  401 

ii.  581 

xxiii.  607 

xi.  162,  $79 


t  Metropolitan  Counties,  &e. 

Society  0 xxvi.  454 

xxi.  1 

•  •  xii.  252;  xxiv. 

254 


>,  Mills  v. 
•  0.  Oakshott 


0.  Penrott 

— —  0.  Sawer 
— ,  Simpson  9. 
— — ,  Smith  0. 

0.  Smith 

,  8tagg0. 

-^—  0.  Stanton 

,  Taylor  0. 

—  0.  Trumper 
Browne  0.  Butter 

0.  Cross 
,  Davis  v. 


•  •  iv.  585 
.  •  iii.  598 
xxxiii.  482 
.  •  xxviL  90 

XV>  444 

..  viL  518 
..  vii  582 
..  ii.  180 
..  xxvi.  11 
..xxiv.  159 
..  xiv.  105 
. .  xiv.  127 

-  0.  Monmouthshire  Railway, 
&C.  Company       . .     xiii.  82 

-,  Pfleger  0.      • . 

',  AC       •  •  • . 

-,  Warner  0.      •  • 


Browne's  Will,  Re    .. 
Browning  0.  Browning 
Bruce  0.  Kinlock 
— ,  Savile  0.  •• 

Brumridge  0.  Brumridge 
Brunswick  (Duke  of)  0.  Cambridge 

(DukeoQ  ••         ••    xii.  279 

— ^—  0.  Hanover  (The  King  of) 

vi.  1 


XX viii.  891 

..      XV.  61 

iii.  296,  n. 

xxvii.  824 

xxxi.  816 

. .     XL  482 

•  •xxix.  557 

•  •   xxvii.  5 


•  • 


Brunton  0.  Bleadon  •  • 
Brutton,  Lake  0.        •  • 

,  Robinson  0. .  • 
Bryan  0.  Collins 
Bryans,  Turner  0. 
Bryant  0.  Blackwell 

,  Ford  0. 

,  King  0. 

-,  Nash  0. 


•  • 


•  • 


Bryce,  M 'Donald  0. 

Brydon,  Phillips  0. 

Buchsnan  0.  Greenway  xi.  58 ;  xii.  558 


XV.  457 
xvni.  84 
vi.  147 
xvi.  14 
xxxi.  808 
XV.  44 
•  •  ix.  410 
..  tv.460 
. .  xxv.  588 
..  xvi.  581 
. .  xxvi.  77 


•  • 


0.  Hodgson 

V,  Malins  . 

-»  Madeod  0. 


xi.  868 

XI.  52 

xxxiii.  284 

• .       i^.  95 

•  xviii.  204 

•  •xxiii.  891 
XXXV.  281 

•  •  xvi.  212 
. .  xxxi.  85 

•  .xxix.  546 
Buckley's  Trust,  In  re  •  •  xvii.  110 
Budd's  Case,  Electric  Telegraph  Co. 

of,  Ireland    . .         . .  xxx.  148 

9 


Buck,  Warran  0. 
Buckland,  Armstrong  0. 

,  Day  0.       .  • 
— ,  0.  Papillon  - 
— ,  Rhodes  0. . . 
Buckley,  Bent  0.       •  • 
0.  Howell 


INDEX  OF  CASES  REPORTED. 


Badd,  Pooley  v. 
Budge  V,  Budge   . 
Budgett,  Yeareley  v.  .  • 
Bugdeo  V,  Tylee 
Bull  V.  Comberbach   . . 
—  V.  Hutchens 

-t  Markwell ». 

,  Traile  v.      .     •  • 

Buller,  Fieske  v, 
Bullock  V.  Bullock     •  • 
— — ,  Downet  v,     • . 
Bulmer's  Case  •• 

Bult,  Parker  v.  •  • 

Buraford,  Edge  o. 
Bunbury  9.  Bunbury.. 
— — ,  Ludlow  r,     •  • 
Bunnett  v.  Foster 
Buuny  v.  Bunny 
— —  ».  Hopkinson 

* -,  Shaw  »,   . 

Bunting  ».  Marriott  . . 
Burbury,  Ward  0. 
Burcbell  o.  Giles 


1. 


PAGE 

.  t     xiv.  S4 

•  •  xii.  385 
..  xi.  144 
. .  xxi.  £45 
. .  XXV.  540 

xxxii.  615 

xxxiv.  12 

i.  475 

..    vii.  581 

..xxxiv.  85 

•  •  XXV.  54 
xxxiii.  435 
..      iv.395 

xxxi.  247 
318:  ii.  173 

•  •  XXXV.  86 
• .  vii.  540 
..     iii.  109 

xxvii.  565 
xxxiii.  494 

•  .  xix.  163 
..xviii.  190 
. .       xi.  34 


-,  Inre xi.  596 


Burdell  o.  Hay 
Burfield  0.  Roucb 

Burford,  Dix  o.  •  • 

Burgess,  Bissett  9.  . . 

■  Carver ».  • . 
'  •.  Hately  . . 
-^—    V.  Hills. 

■  V.  Richardson 
0.  Sturges 


•  • 


xxxiii.  189 
..xxxi.  241 
. .  xix.  409 

•  .xxiii.  278 
..xviiL  541 
..XXVL249 
. .  xxvi.  244 
..xxix.  487 
. .  xiv.  440 
. .   ii.  221 

•  •  xxii.  619 
XL  33 

.810 


Burgh,  Blease  o. 
Burley,  Gilley  o. 
Burltoo  V,  Carpenter.  • 
Burmester  o.  Moxon  .  • 

(Public  Officer)  v. 

Baron  von  Stenz  xxiiL  32 

Bum,  Beck  «. vii.  492 

Burnet,  Armstrong  v.  .  •    xx.  424 

Burnett,  Haioes  o.    ..         ••xxvii.500 

Bumey,  Parker  v i.  492 

Burnie,  Moffat  0.     xvl298;  xviii.  2ll 
Burrell  0.  Baskerfield  ••     xi.  625 

^—^  ©.  Delavaute  •  •         •  •  xxx.  550 

>  Dickinson  v xxxv.  267 

•—  V,  Earl  of  Egremont.  •    vii.  205 

..  i.  106 
..  i.  588 
..  ii.589 
. .       i.  478 

•  •  i.  556 
• .  xviii.  6b 

•  •  xxiii.  30 

•  •xxvi.  594 
iii.  420  ;  v.  193 

xxxii.  228 
..  viii.  66 
xiv.  33,  425 
. .  xxiv.  299 

•  •         . .  xvii.  279 

•  •         ..xxxii.  158 
xxxv.  843 

•  •        -••  xiv.  459 


Burt,  Brookes  o. 

—  Oliver  V.  .. 
Burton,  Bainbridge  0^ 
— ,  Oath  V.         •  • 

■.-,  Simpson  v.   • . 
Bury,  Brotherton  0.  • . 

—  ».  Newport  •• 
^-*-  V,  Oppenheim  • . 
Busby,  Willatts  o.  • . 
Bush  9,  Cowan  •  • 
'  '     1  In  re     .•         •• 

V,  Watkins       •  • 

Bushby  v.  Att.-Gen.  •  • 
■        — »  0.  Ellis        •  • 


Bushell,  Fairfield  0, 
Bushill,  Hale  0. 
Busk,  Addison  0. 

10 


PAGE 

Busk  v;  Beetham      ••        •-     ii.  537 
,  Lee  0.  •  •         . .         •  •  xiv.  459 


Bustard  0.  Saunders  •  4         ••      vii.  92 

Butcher  0.  Butcher    ••         ..  xiv.  222 

,  Conolly  0.    ••  viii.  347;  x.  142 

'  0.  Leach       •  •         •  •      v.  392 

0,  Tracy       ••         ..xxiv. 438 

Bute  (Marquis  of)  0.  Harman     ix.  320 


Butler  0.  Berridge 
,   Freeman  0.     •  • 

o.  Gardener    •• 

0.  Gerrard 

'  0.  Greenwood .  • 

-  0.  Kynnecsley 
.    Walton  0. 


..xxxii.282 
xxxiii.  289 
• .  xii.  525 
• .  XX.  541 
..  xxii.  303 
..  XV.  10,  n. 
. .  xxix.  428 
Butter,  Browne  0.    xxi.  615;  xxiv.  159 


•  • 


Egbert  0. 


•  • 


Butterfield  0.  Heath  . . 
Butterworth  0.  Harvey 
Buttler  0.  Matthews  .  • 
Button  0.  Button 
Buttress,  Barker  0. 
Byam  0.  Byam 

—  0.  Sutton 
Bydder,  James  0. 
Byne  0.  Blackburn 
Byng  0.  Clark      xii.  536,  608 ;  xiii  92 

0.  Strafford  (Lord)      ..       v.  558 

Byrcb,  tn  re  ..  ..  ••  viii.  124 
Byrne  0.  Norcott  •  •  . .  xiii.  336 
Byrom,  Thompson  0.  ••        ii.  15 


..  xxi.560 
.  •  XV.  408 
..     ix.  130 

•  •  xix.  549 
..  ii.  256 
..  vii.  134 
. .     xix.  58 

xix.  556,  646 

•  •     iT.  600 

•  •   xxvi.  41 


Cable  0.  Cable  .  •  •  •  •  xvi.  507 
Caddich  0.  Cook  •  •  • .  xxxii.  70 
Caillard  0.  Caillard  . .  • .  xxv.  512 
Cailland  Patent  Tanning  Co. 

0.  Cailland     ..         ••xxvl427 

Caine,  Blackburn  0 xxii.  614 

Calcraft  0.  Thompson  xxxv.  559 

Calder,  Horry  0.  ••  ••  viL  585 
Caldwell  0.  Ernest  (No.  1 )   .  •  xxvii.  39 

(No.2>   ..xxvii. 42 

Caley,  Hardy  0.       ...  xxxiii.  365 

Calley  0.  Richards  .  •  • .  xix.  401 
Calvert,  Att.-Gen.  0.  •  •         . .  xxiii.  248 

0.  Godfrey    ••     iL267;  vL  97 

^—  0.  Sebbon     •  •         •  •      iv.  222 

—  0.  Sebright  . .         . .     xt.  156 


Cambridge  (Duke  of),  Bruns- 
wick (Duke  of)  0.    xiL  279 
Cambridge  0.  Rous   •  •      xxv«  409, 574 
Cameron  Coal  brook,  &e.  Rail. 

Com  In  re  xxv.  1 ;  xxx.  216 

Cameron  Coalbrook,  &c.  Rail- 
way Company  ..xviii.  339 
Cameron  Coalbrook  Co.,  Re  xxxii.  387 
Camoya  (Lord)  0.  Best         ..  xix.  414 
Camoys  (Lord;,  Biddulph  0..  •  vii.  580 ; 

ix.  155,548;xix.467; 
XX.  402 

,    Tempest  0.  xxxv.  201 

Campbell,  Addis  0.    . .    i.  258 ;  iv.  401 


INDEX  OF  CASES  REPORTED; 


Campbell  «.  Allgood.. 

-  V.  BoQskdl 
• — •  •.  Campbell 

,  Chilton  ». .  • 
^— —  V.  Ingilby . . 
— — — ,  Laing  v. 

f  Mansergh  ». 

,  Mecklan  •. 

—  — ,  Meddowcroft  v. 
— —  V,  Scougall 
Campbell's  Trust,  In  re 
Campion,  Lawton  v.  •  • 
Candler  «.  Tillect       *• 
Cane  v.  Martin  •  • 

,  Thurgood  v, 
Caneye.Bond 
Canbam  «.  Neale       •• 
Cann,  Bashford  v.      • . 
Cannan,  Duncan  v.  xviiu  128;  xxL  S07 


PAGE 

•  •  XTii.  62S 
..iz^ii.826 
..  ?iL482 
.  •    XX.  6BI 

•  •  xxi.  567 
..xxxvi.  3 

•  •  XXV.  644 
..xxiv.  100 

•  •  xiii.  184 
iv.  80,  n. 

..xxxi.  176 
• .  xviii.  87 

•  •  xxii.  267 
. .      ii.  684 

xxxii.  166 
..  Ti.  486 
. .  xxvL  266 

xxxiii.  109 


Capel,  Frost  o. 
Capron,  Hunter  o. 
Cardwell,  Peck  o. 
Carew,  In  re  .• 

■  e.  Davis 

■  Palairet «. 
9.  White 


•  • 


•  • 


ii.  184 
V.  98 

ii.  137 

viii.128.160 

..  xxi.  213 

•  .xxxii.  664 

..   V.  172 


Carew's  Estate  Act^  In  re      xxvi.  187  } 

XXX.  274 ;  xxxl  39 


Carey,  Collins  0. 
Carleton,  Crow  «. 
'    ■   ,    Measure  v. 


..      ii.  128 

V.  621 

•  •  XXX.  638 

..xxxL292 

ii.  367 


Carlile,  Cartier  «. 
Carline,  Lucas  e.       •  • 
Carlisle  v.  South  .Eastern  Rail- 

way  Company  ••  xiii.  296 

Carlisle  and  Silloth  Railway 

Company,  Re  xzxvi.  263 

Carton  v.  Farlar        .  •         •  •  viii.  626 
Carmiohael,  Brett  v.  •  •  xxxv.  340 

Carnarvon  (Earl  of),  Ilchester 

(Earl  of)  V. 
Carnoebam  e.  Norwicht  &c., 

Railway  Company 
Carpenter,  Burl  ton  v. 
,  Dobson  •. 
Edgecumbe  9, 


1.209 


Carpmael  s.  Powia 
Carr  e.  Henderson     • . 

—  9.  Levingston    •  • 

—  e.  Living 
(No.  2) 


169 

•  •       xi.  33 

•  •    xii.  870 
..       i.  171 

ix.  16 1  X.  36 

•  •     xi.  416 

•  •  xxxv.  41 
xxviii.  644 
xxxiii.  474 

iv.49 
xxxiii.  642 


•  • 


— ,  Mousley  0. 

Carr'sCase     .. 

Carrington  (Lord),  Att.^Gen. 

9 vi  464 

Carrodiis «.  Sharp     . .         .  •      xx.  66 
Carron  Co.  and  others,  Stain - 

ton  9,  xviii.  146 ;  xxi.  162, 

600 

,  Stainton  9, .      •  .xxiv.  346 

Carter  v.  Beaumont  .  •  xxxii  686 

,    Beaumont  e.  ••  xxxii.  686 


-,  Bell  V.  .  •  •  •  • .  xvii.  1 1 
•  V.  Bentall  ••  ••  ii.  661 
'f  Coulthurst  9.    •  •         •  •    XV.  421 


PAGE 

Carter,  9.  Oauntlett  ••  ••  xvii  686 
,     Lowe;           •«  ••       i.  426 

-  9.  Sebright      •  •  • .  xxvi.  374 

Smyth  V.         ••  ••  xviii.  78 

Cartier  9.  Carlile       . .  • .  xxxi.  292 

Cartledge,  Re xxix.  683 

Cartwright  0.  Shepbeard  •  •  xvii.  30 1 ; 

XX.  122 
— ^    9.  Smith  ..         ••     vi  121 

,  Thompson  9.        xxxiii  178 

Carven,  In  re .  •  . .  • .  viii  436 
Carver  9.  Beaver  ••  ••  xxix.  449 
'  9.  Burgess     •  •         •  ■  xviii  641 

9.  Richards    ..  xxvii  488 

Casbome  9.  Barsbam..  ••  ii.  76 
Case  9.  James  . .         •  •  xxix.  612 

9.  The  Midland  RaUway 

Company  ••  xxvii.  247 
Casson  9.  Roberts  . .  •  .xxxi.  613 
Castle  9.  Eate vii.  296 

9.  Warland      ••  xxxii.  660 

Caterham  Railway  Company, 

Fumess  9.  zxv.  614$  xxvii*  368 
eater's  Tmsu,  In  re  . .  xxv.  36 1 ,  366 
Catley  9.  Sampson     ••  xxxiii  661 

Catlin,  In  re xviii.  608 

,    Re  (No.  2)    ..         ..xxiii412 

Cator  V.  Cator xiv.  468 

Cattar,  Ward  9.  ••  ..xxxv.l?! 
Cattell  9.  Simons       •  •  v.  396 ;  vi.  304 ; 

viii  243 

Wright  9«      ••         ••     xiii  81 

Cattley  9.  Vincent     .  •         •  •     xv.  198 

Cattlin,  Inre viii  121 

Catton  9.  Pearse       •  •         •  •        i  362 

9.  Wyld         . .         . .  xxxii  266 

Causton,  Elwes  9 xxx.664 

Cave,  Barnard  9.       ••         ..xxvi  263 

9.  Cave XV.  227 

,  Sheaf  9. xxiv.  269 

Cavendish  9.  Geaves  • .  xxiv.  163 

Cawthome,  In  re  ••  •■  xii  66 
Cazalet  9.  Smith  ••  ••  xi  177 
Cecil,  Webster  9.  •  •  . .  xxx.  62 
Ceeley  9.  Peers  *  •  •  • .  xv.  209 
Cbadwick  9.  Broadwood       iii  308,  630 

,  Parbury9.  ••   xii  614 

,  Stainton  9«  • .  xiii  320 

— —  9.  Turner  •  •  xxxiv.  634 

Chafy  9.  Henniker    ••  xxviii  621 

,  Henniker  9.    ••  xxxv.  124 

Chalie  9.  Gwynne  ..  ••  ix.  319 
Challio*  Dolly  9.  ••  ••  xi  61 
Challis,  Rogers  9.      ••  xxvii.  176 

Chalmers,  Brassey  9. .  •      xvi.  223,  231 
,  Davidson  v.  xxxiii  663 

,  Perry  9.     •  •         xxxiii.  663 

— 9.  North    ••  xxviii.  176 

Chamberlain,  In  re   .  •         . .  xxii.  286 

— ->    9.  Hutchinson  •  •  xxii.  444 

Chambers,  Att-Gen.  9«        ••    xii.  169 
,  Barton  9.  •  •         • .     iv.  647 

,  Cowelle xxi.  619 

—    9.Crabbe««         xxxiv.  467 

«— —  9.  Criohley  .         xxxiii.  374 

II 


IND£X  OF  CASES  REPORTED. 


PAGB 

Chambers  o.  Gaskell  xxri.  252, 803, 860 
,  V.  Howell       xt.  6 ;  xii.  563 


In  re 
-,  In  re 
•.  Re 


..      ii.  266 

xxf  iii.  658 

xxxiv.  177 

..xxix.  104 

Chambres,  Noma  «...         .  .xxix.  246 

Chameau  V.  Riley         vi.  419;  viii.  269 


',  Turpm  a.  .  • 


Chance  a.  Chance 
Chancellor  v.  Morecraft 
Chandler,  In  re 

o.  TUlett 

Chaplin  v»  Young  (No.  1 ) 

<No.  2) 

Chapman,  Att.-Gen.  v. 
-^— ^^  V.  Bradley.. 

,  Blundell  p. 

— —    ».  Chapman 


xvi.  572 

. .     xi.  262 

. .  xxii.  258 

•  •  xxii.  257 

xxxiii.  880 

xxxiii.414 

..     iii.  256 

xxxiii.  61 

xxxiii.  648 

..xiii.  308; 

xxxiii.  556 

..     iii.  188 


Lewis  o. 
Nugeea.  (No.  1)  xxix.  288 
(No.  2)  xxix.   290 


^— —    a  Reynolds        xxviii.  221 
Chapman'a  Will,  Re  •  •  xxxii.  882 

Chappell  a.  Gregory  ..  xxxiv.  250 

Chardv.Cox..  ..  •.xxxv.191 
Charing  Cross  Bridge  Com- 
pany, Tillett  v.  .  •.xxvi.419 
Charing  Cross  Railway  Com- 
pany (The),  Wood  v.  xxxiii.  290 
Charlesworth  a.  Jennings  . .  xxxiv.  96 
■  V.  Manners      ••  xiv.  319 

■,  Wilkinson  a.    ii.  470  ;  iii. 
297,  n.;  x.  324 


Charlton  a.  Richmond 
a.  Weat 


iv.  897 
124 

•  .xxiii.195 
..xxviii.96 
..    ix.  140 

•  •  iii.  576 
..  viii.  881 

•  •  viii.  167 
xxviii.  620 

i.  571  i  xix.  3 


Charmer,  Kell  a.  .  • 
Chamley  a.  Woolford.. 
Charter,  Trevelyan  a.  •  • 
Chattaway,  Salt  v^  . . 
Chaworth,  Stopford  a. .  • 
Chaytera,  Gibson  a.  •  • 
Cheek  a.  Stokes  - 
Cheese,  Tench  a.  < 
Cheeseborough  v.  Wright  (No.  1) 

xxviii.  178 

(No.  2)    xxviii. 288 

Cheeseman  a.  May     ..         •.xxiv.207 
— ^-^  V,  Price  • .  xxxv.  142 

Cheltenham     Railway    Com* 

pan,  Gordon  a.  . .      v.  229 

Chester  (Corporation  of),  Att- 

Gen.  a.    •         xi.  169  ;  xiv.  888 

Chester,  Bat^  a# v.  103 

— — ,  Rolfe  a XX.  610 


Chester  a.  Urwick  (No.  1)    .  .xxiii.402 

^    (No.  2)   ..xxiii.404 

(Na3)    ..xxiii.407 

Cheaterfield  (Earl  oQ,  Att- 

Gen.  a.  . .         •  •  xviii.  596 

— ^— ^—   a.  Bond     ii.  263 
■  ■  Ford  a.  xvi.  516; 

xix.  428 ;  xxi.  426 
a.  Greis- 


ley       xiii.  288 


12 


PAGE 

Chicheater,  Bloxam  a.  xxxiv.   76 

©.Chicheater         xxiv.289 

(Lord)  a.  Hunter      iiL  491 

,  Matheara  a.  •  •  »«.  185 
Chidwiek  a.  Prebble . .  . .  vi.  264 
Chilcote,  In  re  ••         ••       i.  421 

Child  a.  Child xx.  50 

Childe,  Willie  a.  •  •  xiii.  1 17,  454 
Childera  v.  Eardley    •  •  xxviii.  648 

Chillingworth  a.  Cbillingworth  x.  199  n. 
Chilton  a.  Campbell  ..  ..  sex.  581 
Chiswell,  Starismore  a.         . .  xix.  878 

Chitty,  Hulme  a ix.  437 

Cholmondeley   a.   Ashburion 

(Lord) ▼1.86 

Chorley  a.  Loveband  . .  xxxiiL  189 

Chorlton  (Constables  of),  Bir- 

ley  a iii.  499 

Chowne  a.  Baylia  ••  •.xxxi.85l 
Chowick  a.  Dimes  ..  ..  iii.  290 
Christian,  Seuhouse  a.  xix.  856,  n. 
Christie,  Kinnaird  (Lord) a.  xxL  111  n. 


Watta  a. 


xi.546 
xix.  519 
viii.  814 

X.528 
iv.78 


Christmas,  In  re .      .• 
Christopher  a.  Cleghom 
Christophers  a.  White 
Christ's  Hospiul,  Att-Gen.  a 
Christy  a.  Courtenay  xiii.  96;  xxvi. 

140 

'■  ,  Rycroft  a iii.  238 

Chubb  a.  Griffiths     . . 
Chuck,  Clark  a. 
— — ,  King  a. 
Church,  Croaby  a.     • . 
,  Pratt  a.        •  • 
Churchill,  Greenwood  a. 


-,  Shepherd  a. 
a.  Shepherd 


127 

•  •  ix.  414 
• .  xvii.  825 
. .     iii.  485 

iv.  177,  n. 
vi.  814;  viii. 
418 ;  xiv.  160 
• .    XXV.  21 
xxxiii.  107 

•  •xxiii  275 


Circuitt  a.  Perry 

City  of  London  Improvement 

Act XXX.  206 

Clack,  A  tt- Gen.  a.    ..         ..       i.  467 

a.  Holland      ..         ••  xix.  262 

Clamp,  Lechmere  9.  •  •  xxix.  259 ; 

XXX.  215 

(No.  8)    xxxi.578 

Clancy.  Re     •••       ••         ••  xvi.  295 


Clanticarde  (Marquis  of)  a. 

Henning         .  •         • 
Clapham,  Hood  a.      •• 
^— a.  Shilleto  ..         • 


•  b 


175 
xix.  90 
vii.  146 
xix.  Ill 
vi.  123 


Clare,  Ridgway  a. 

Claridge,  Mackenzie  a. 

Clark,  Byng   ..  xii.  586,  608 ;  xiii.  92 

—  a.  Chuck    .       ••         ..     ix.  414 
a.  Cotton  ••         ..  xvi.  134 

—  a.  Freeman        xi.  112 

Harvey  a.  ••         ••      xxv.  7 

.In  re     ••         ••         ••  xiii.  173 


>  a.  Jaques 
-  a.  Leach 
.,  Lloyd  a. 
•  a.  Malpas 


..     i.  S6;xi.  623 

zxxiL  14 

.     ...      vL  809, 467 

xxxi.  80 

.(Na2)      •  .xxxi.  554 


INDEX  OF  CASES  REPORTED. 


Clark  V,  May 

V.  Wallace 

Clarke,  Blackiev. 

V,  Clarke 

,  Cock  V. 

,  Bell  V. 

«.  Hall 

— — ,  Hart  0. 
^—  V.  Manning 
»  Mason  v, 
t  Parker  cu 
,  Tate  ». 
—  V,  Tipping 


•  • 


V.  Woodward.  • 
V.  Yonge 


PAGE 

zvi.  278 

.460 

zv.  695 

iv.  497 

XV.  695 

xxy.  437 

viii.  395 

xix.  349 

vii.  162 

xvii.  126 

•         •  •    XXX.  64 

i.  100 

if.  688;  ix.  282; 

xvi.  12 

..  XXV.  466 

,.      V.  623 

xzxv.  468 

xxxiii.  227 

XXXV.  118 

XXX.  419 

Clavering,  Morleyv.  zxix.84;  xxx.108 

—I  Armstrong  e,         xxvii.  226 

Clay,  Colyer  v vii.  188 

—  0.  Edwards        . .  xxviii.  146 

,  Pritte vi60S 

Clay  Cross  Waterworks  Act   xxxi.  388 

Claydon,  Wheeler  v xvi.  169 

Claytim  o.  Owen         •  •         . .  xxxi.  286 

Cleaveland  «.  King  •  •       xxvi.  26,  166 

Cleaver,  Watson  v.    •  • 

Clegg  9.  Edmonson  •  • 

■     "f  Pare  e.  •  •         •  • 

Cleghom,  Christopher  e. 

■ '  ■  ,  Moore  e.  •• 


Clarkson,  Arthur  v. 

— V.  Edge 

— ,  Sidney  e. 

>,  Tildesley 


Clemens,  Darthez  e.  •  • 
Clement,  Essex  o. 
Clements  v.  Hall 

-^  e.  Welles    .  • 

Clendinen,  Hitchcock  e. 
Cleoburey  v.  BeckeU.. 
■  ».  Turner    .  • 


XX.  137 

•  •  xxit.  126 
xxix.  689 

•  •  viii.  314 
..  X.  423 
..  vi.  166 
• .  XXX.  626 

xxiv.  333 

XXXV.  613 

. .   xii.  634 

•  •  xiv.  683 

•  •  xiv.  683 
ii.  80 

xxvii.  209 


Clewley,  Goodwin  «.  •  • 
Clifford  9.  Arundell  •  • 
Clifton,  Attorney-General  «.  xxxii.  696 

»•  Bentall       •»         ..      ix  106 

a.  Bothamley..         ..     ix.  106 

— ^  p,  Robinson    •  •         • .  xiv.  856 

e.  Wintour     .  •         •  •  xxi.  447 

Clinton  (Lord)  v.  Jenkins       xxvi.  108 
Clive,  Hall  0 xx.  675 


,  Thompson  v.  xi.  476 ;  xxiii.  282 
Clooes  9.  A wdry  . .  . .  xii.  604 
Close  V.  Wilberforce  . .  . .  i.  1 12 
Clowes  V.  Beck  . .         . .  xiii.  347 

— — ,  Griffln  e. 
Cluer,  Wilson  e. 
Clutton,  Laurie  o. 
Coard  v.  Uoldemess 
Coates,  Armitage  e. 
■  ©.  Coates 

J  Gregg  V. 

e.  Hart 

— — ,  Hodgson  «< 


61 

iii.  136  ;  iv.  214 

XV.  66.  131 

147  i  xxii.  391 

..    XXXV.  1 

xxxiii.  249 

. .  xxiiL  33 

xxxii.  349 

•  •  xxiii.  33 

o.  Nottingham  Waterworks 

XXX.  86 


PAUB 

Coates  9.  Tippina ...         . .  xviiL  40 1 
Cobbetc  «.  Brock       . .         . .    xx.  624 

,01dfield  V.       il  444;  iii.  432  ; 

V.  132;  vi.  616;  viiL  292;  xi.258; 

xii.  91 ;  xiv.  28 ;  xx.  663 

Cobbold  p.  Neal         . .  xxvi.  266 

Cochrane  o.  Willis     « •  xxxi  v.  369 


Cock  o.  Clark xv,  695 


,  Simmonds  e.     . 

Cockell  0.  Bacon 
a.  Bridgeman 

—  e.  Pugh         • 

—  ».  Taylor 
Cocker,  Jackson  v. 


xxix.  456 

. .  xvi.  158 

..     iv.499 

..     vi.  293 

. .    XV.  108 

iv.  69 

-,  Lloyd  e.   xix.  140 ;  xxvii«  646 

Cockermouth,  6ic,  Railway  Com- 


pany, Sanderson  v. 
Cocks,  Barker  v. 
V.  Purday 


•  • 


Codrington  e.  Johnstone 

Coe,  In  re       . .         • . 

Cogent  V.  Gibson       •• 

Cohen  v.  Wilkinson  . . 

Cohn,  Fowler  v,         . . 

Coitee,  Knott  v. 

Col  burn,  Scot  V.         •• 

Colby  9.  Gadsden 

Colchester,  &c.  Railway  Company, 

Gooday  9. 
Cole,  Adnam  v. 
"        9.  Lee     .  • 


XL  497 

vi.82 

xii.  461 

. .       i.  620 

. .      il  300 

xxxiii.  667 

xii.  125. 138 

..  xxi.  360 

. .  xix.  470 

xxvi.  276 

xxxiv.  416 


•  Morrish  9. 
-,  Turner  e. 


•  • 


•  • 


•  •xviL  132 
..  vi.  353 
..    XX.  266 

ix.  302,  n. 

iii.  295,  D. 

9.   The  West   London   and 

CrysUl  Palace  Co.  xxvii.  242 

p.  Willard  . .         . .  xxv.  568 

Coles  V,  Forrest         •  •         • .      x.  662 

—  9.  Wilson          ..          xxviii.  216 
Collard,  In  re x.  334 


v.  Sampson 


•  • 


•  • 


Collen  9.  Gardner 
Collett.  Bailey  9. 
9.  Collett 

—  9.  Harris 
,  Meryon  ». 

—  9.  Preston 
,  Preston  9. 

,  Stedman  o. 
-^—  9.  Thnipp      •  • 
Collier  9.  Mason 
Collier  9.  M*Bean 
Collingridg^,  Cooke  v. 
Collins,  bryan  9.       •  • 
— —  9.  Carey        • . 

9.  CoUina 

. (No.  2) 

■  9..  CoUyer 
— — <"—  9.  Harrvman  •  • 


— — ,  Houlditch  9..* 
-^— —  9.  Jackson  .  • 
Collinson  a.  CoUinson 

9.  Lister     • . 

Collyer,  Collins  v. 

Colman  a  Eastern  Counties  Railway, 


• .  xvi.  642 

..  xxi.  540 

xviii.  179 

XXXV.  312 

..xxvi.  222 

..  viii.  386 

XV.  103,  458 

..    XV.  103 

. .  xvii.  608 

xxvi.  126, 147 

..XXV.  200 

xxxiv.  426 

xxvii.  456 

xvi.  14 

..       ii.  128 

. .  xxvi.  306 

xxxi.  246 

. .     iii.  600 

..  xviiL  11 

• .      V.  497 

xxxi.  646 

xxivl  269 

356. 356 

iii.  600 


Z.1 

13 


IND£X  OF  CASES  REPORTED. 


Colnnn,  Ellis  v. 
,  Linger. 
,  Smith  V. 


■  • 


FilOE 

.662 
X.370 
xxT.  216 


Colonial  Life  Assurance  Company 
(The),  V.  The  Home  and  Colo- 
nial Assurance  Company 

zxxiit.  548 

Cotquboun,  In  re      •• 

Colston's  Hospital,  In  re 

Colswortb,  Thomas  v. 

Colton,  Greetham  ».•• 

Colvitle  V.  Welstead  • . 

'  o.-Middleton 


Colvin,  Hartwell  v.  •  • 
— — ,  M  oof house  si. 
Colyer  v.  Clay 
V.  Finch 


•  • 


..  iz.  146 
..xxvii.  16 

•  •  xiT.  208 
zxxiv.  615 
xxviii.  5S7 

•  •  iii.  670 
..  xvL140 
• .  XV.  S4I 
..    vii.  188 

500;  XX.  555 
Comberbach,  Bull  o.  . .  xxv.  540 

Commercial  Bank  of  India  (The), 
KobioBon    and    the  Alliance 

Bank  e xxxv.  79 

Commercial    Discount '   Co.,    Re 

xxxii.  198 
Commercial  Union  Wine  Co.,  In  re 

xxxT.  85 
Commissioners  of  her  Majesty's 
Works  and  PubKo  Buildings 
end  the  Battersea  Park  Com- 
missioners «c  Harby  xxiii  508 
Commissioners  of  her  Majesty's 
Works  and  Public  Buildings, 
Thorn  v.  .  •  xxxii.  490 

Congreve,  Douglas  v,  . .         i.  59 

,  In  re         .  •         • .       iv.  87 

V.  Palmer   • .         . .  xvi.  485 

Conner  V.  Jeffreys      ..         xxviiL  328 
ConoUy  v.  Butcher       viii.  847 ;  x.  142 

V,  Farrell  viiL  847 ;  x.  142 

Consolidated    Investment   Assur- 
ance Co.  V.  Jones  xxvi.  256 
Constable,  Henderson  0.       ••      v.  297 
Constantinople,  &c.  Hotel  Co.,  Re 

XXXV.  849 
Consterdine  e.  Consterdine 
Cood  V,  Cood  .  • 


Cook,  Caddick  v.        . 

9,  Dawson         • 

i  Field  V, 

»  ^oggv...         • 

,  Hughes  ». 
Cooke  V.  Collingridge 

■  V.  Darwin 

—  V.  Dealey       • 

■  D.  Fryer 
9.  Fuller 

— ^—  e.  Gittins       • 

9,  Greves        • 

— ,  Hooper V. 

— — ,  Jrans  e.         . 
— —  V.  Lamotte     • 

9,  Mirehouse  • 

s.  Wilton 

Cockney  9.  Anderson 
Cookson  V.  Bingham •< 

—  D.  Reay 

14 


xxxi.  830 

xxxii i.  814 

..xxxii.  70 

xxix.  128 

xxiii.  600 

xxxii.  641 

xxxiv.  407 

xxvii.  456 

• .  xviii.  60 

..xxii.  196 

iv.  18 

. .  xxvi.  99 

•  •  xxi.  497 

..xxx.  878 

. .  XX.  639 

xxiv.  518 

. .  XV.  284 

xxxiv.  27 

xxix.  100 

xxxi.  452 

.  •  xvii.  262 

V.  22 


Cooling,  Selby  v. 
Coombe  ».  Hughes  •  • 
■  0.  Stewart 

Cooper,  Bennett  s.    •  • 

V.  Coopec       •  • 

,  Darlow  su      •  * 

'  'f  Haymes  s* 

,  Hodgkinson  sl 

^  Hood  o. 

'  9.  Hnbbock 


•  « 


PAOB 

..xxiiL4l8 

xxxiv.  127 

•  •  xiiL  111 

..     ix.252 

XXUC229 

xxxiv.  281 

xxxiii.  481 

..     ix.804 

xxvi.  293,  378 

160 


V.  Jenkins  xxxiL  837;  xxxiii.  431 


xxvll*  313 
.  XV.  102 
X.32 
XXXV.  504 
xvL  396 
.  xvii.  187 


— —  9.  Joel 
•^——  V.  Knox         •  • 
■  9.  Lewis        •  • 

' ».  Macdomdd 

,  Page  9.        .  • 

— ,  Playfairv.    .. 

— — ,  Prince  v.     xvi.  546 ;  xvii.  187 

,  Richards  » v.  304 

,  Streatfield  e.  xxvli.  838 

■  '  9,  Trewby      •  •  xxviiL  194 

9.  Waldegfave (Earl  of)   ii.  282 

,  WUese.        .•         ..     ix.294 

——©.Wood         ..         ..       V.  391 
— ~  •.  Wormald  •  •  xxvii.  266 

Coopers*  Company>  Att.-Gen.  v.  iii.  29 
Coore,  Blagrove  «.     ••  xxvii.  138 

'   9,  Todd  •  •  xxiii.  93 

Coorg  (The  Princess  of)t  Login  v. 

633 


(The  Ex  Rajah  of)  e.  The 


330 

•  •  xiv.  649 

..XXV.  140 

XXXV.  420 

• .  xviL  561 

..    xi.482 

xvii.  397 

..   xxix.  4 


East  India  Co. 
Cope  0.  Cope  ...     . . 
Cope,  Haywood  V. 

•.  Henshaw 

— ,  Johnson  v. 

Copleston,  Smith  e.    •  • 

Copous,  Cormack  v.  . . 

Coppard,  Hodson  e.  .. 

Copper  Mining  Co.  e.  Beach     xiiL  478 

Coppin,  Dillon  v.       ••  vi.  217,  n. 

Corbett,  Micholls  o.  ••         xxxiv.  876 

Corby,  Thompson  v.  xxvii.  649 

Cormack  «.  Copous    •  •         •  •  xvii.  897 

Corney,  Turner  e v.  515 

Corporation  of  Avon,  The  Attor- 
ney-General 9.  xxxiii  67 
Corporation  of  Avon  (The),  Evans 

«.  xxix.  144 
Corporation  of  London,  The  Gal- 
loway 9 xxxiv.  203 

Corries'  Will,  Re      . .  xxxii.  426 

Corry  v.  Curlewis      •  •         • .  viii.  606 

V.    The    Londonderry    and 

Enniskillen  Railway  Ca 

xxix.  263 
Corser  v.  Orrett 
,  Orrett  V. 


Cort  9,  M'Keverakin 

Coster,  Allen  o.         •  • 

Costobadie,  Dyne  v.  .« 

Cotchingv.  Bassett 

Cotham  v.  West 

Cottell,  Pybus  o. 

Cottee,  Knott  e.  xvi.  77,  82 ;  xxviL  33 


•  • 


• .     xxi.  52 

»•     xxi.  52 

. .     vii.  347 

i.  202,  274 

xvii.  140 

xxxiL  101 

i.  380 

. .  XXX.  106 


INDEX  OF  CASES  REPORTED. 


Cotton  v..  Clark  •  • 

■  ».  Cotton       .  • 

,  Ex  parte 

Cottrell  0w  Watkina  •• 
Coulating  o.  CoulatiDg 
CouUhurat  o.  Carter  .  • 
Couper  9  Ritchie  •  • 
Courand  «.  Hanmer  .. 
Course  v.  Humphrey.. 
Courtenay,  Chriaty  o... 
Courtier  o.  Oram 


rAOB 

•  •  xvi.  184 

ii.  67 ;  vi.  96 

..     ix.  107 

..       i.  861 

..  viii.  463 

. .    XV.  421 

xxvtii.  844 

ix.  8 

XXVL402 

. .   xiii.  96 

xxi.  91 

xxvi.  140 


Courtney  «.  Christy   . . 

Courtown  (Earl  of),  Logan  «•     xiii.  22 


Courtoy  v.  Vincent 
Couston,  Moet  v^       •• 
Coventry  v.  Barclay  •  • 
■  0.  Coventry 


XV.  486 
xxxiii.  678 
•  •  xxxiii.  1 
xxxii.  612; 
xxxiv.  672 
(The  Justices  of).  In  re 

xix.  168 


Coverdale  v.  Lewis 
Coverton,  Cox  v. 
Cowan,  Bush  v. 
,  Laing  v, 
t  Stokoe  V. 
Cowdray  o.  Crosa . 
Cowell  V.  Chambers 
— ^—  V  Gatcombe 


•,  VickersVr. 


Cowling  V.  Cowling 
CowHshaw  v.  Haroy  •• 
Cowpe  0.  Bakewell  •  • 
Cowper,  Anthony  v.  •  • 

«.  Mantell  (No.  1) 

(No.  2) 

Cox,  Ay  lea  v..  • 

—  ».  Bockett 

,  Bonser  ». 

,  Chard  ». 

—  V,  Coverton 


• .  XXX.  409 

•  •  xxxi.  878 
xxxii.  228 

•  •  xxiv.  112 
.  •            xxix.  687 

xxiv.  446 
xxi.  619 
xxvii.  668 
-,  Egremont  v.  v.  617, 620 ;  vL 

408 
i.  629 

Cowen  e.  Phillips      ••  xxxiii.  18 

Cowgill  V.  Rhodes     ..         xxxiii.  310 
Cowley  (Earl)  v.  Wellesley   xxxv.  6S5 

xxvi.  449 

..XXV.  169 

•  •  xiii.  421 

xxxiv.  77 

xxii.  228 

xxii.  281 

xvii.684 

•  •         . .  xxxv.  48 
iv.  879;  vi.  84,  110 

xxxv.  191 
.  •  xxxi.  878 

•  •         • .  xxvi.  96 
xxxii.  118 


xvi.  28 


•  r.  Eisey  •• 
-,  Hales  e.  •  • 
-0.  King ix.  680 

•  0.  Parker  ..  ..xxii.  168 
>,  Somerset  o.  ..  xxxiii.  684 
•V.  Toole XX.  146 

Coyle  V.  Alleyne       xiv.  171 ;  xvi.  648 


Crabb,  Goldney  o. 

Crabbe,  Chambers  e. .  • 

Crafter,  Lovejoy  o.     . . 

Cragg*  Marchant  e.    . . 

CraggB  V.  Gray 

Craig,  Millar  V. 

— — •  p.  Watson       .  • 

Crallan  v.  Oulton       • . 

Cranley  v.  Dixon 

Cranswick,  Pearson  o. 

Craven,  Bentley  v.  xvii.  204 ;  xviii.  76 

(The  Earl  of),  Att-Gen.  v. 

xxi.  892 


xix.  388 

xxxiv.  467 

xxxv.  149 

xxxi.  898 

xxxv.  166 

. .     vi.  438 

• .  Tiii.  427 

ml 

xxiii.  612 

xxxL  624 


Craven,  Id  re.. 
Crawford,  Robertson  v. 
Cream,  Bain  bridge  «. 
Creasor  0. -Robinson  .. 
Cregoe,  Gully  o. 


rAOB 

xxiii.  833 
, .  iii.  102 
,.  xvL  26 
.  xiv.  689 

xxiv.  185 


Crenver  &c  Mining  Co.  (The)  r. 


•  • 


•  • 


858 

. .  xvi.  677 
xxxiii.  374 
. .  xxii.  477 
. .  xvii.  607 
•  •  viii.  62 
▼ii.  84 


Willyams 

Creswick  e.  Gaskell  . 

Crichley,  Chambere  «. 

Criddle,  Hayford  v.  . . 

Crisford,  Crowe  v,      • 

Crisp  V.  Platel 

Croft  o.  Day 

Day  V.     iL  298,  n.,  488;  iv.;  84, 

561;  xiv.  29,  219;  xix.  518 

Croft  V.  Goldsro id      ••  xxiv.  812 

Roberts «.         • .  xxiv.  228 

Cromford,  &c.  Railw.  Co.  «.  The 
Stockport,  Disley  and 
Whaley  Bridge  Railway 


Company 
Crookes,  Pringle  v.    •  • 
Crosbie  v.  Guion         •• 
Crosby  o.  Church       • . 
Cross,  Browne  v. 

f  Cowdray  v. 

V,  Cross.. 

1  Dendy  ». 

,  Henderson  «... 
— —  9.  Kennington  •• 

e.  Thomas         •  • 

V.  Wilks 

Cross's  Charity,  In  re 
Crosskill  v.  Bower      •  • 
Crossman  v,  Bevan     . . 
Crosthwaite,  Edmondaon  v. 
Crouch  V.  Hooper      •  • 
Crow  V,  Carleton       •'• 


xxiv.  74 

..  vii.  257 

xxiii.  518 

. .    iii.  485 

•  •  xiv.  105 

xxiv.  445 

• .  viii.  455 

...      xt.  91 

xxix.  216 

ix.  150 ;  xi.  89 

• .  xvi.  592 

xxxv.  562 

xxvii.  592 

..xxxii.  86 

xxvii.  502 

xxxiv.  30 

xvi.  182 

V.  521 


Wood xiii.  271 


Crowdy,  Dut ton  o.     • . 
Crowe  9.  Crisford 
Crowther,  Atherton  e. 
,  Bayne  a.  . . 

V.  Crowther 

. ,  Elwell  V.  • 


xxxiii.  272 
..  xvii.  507 
•  .  xix.  448 
.  •  XX.  400 
xxiii.  305 


xxxi.  163 
Croydon  Canal  Co.,  Hodges  «.  iii.  86 
Cruikshank  v.  M* Vicar  . .  viii.  106 
Crump,  Re     • .         .  •  xxxiv.  570 

Crush,  Laurie  V.  xxxii.  117 

Crystal  Palace  Railway  Co.,  Alex- 
ander o.  XXX.  $66 
'  Gas  Co.,   Selby  v, 

XXX.  606 
Cubitt  if.  Blake'         • .         . .  xix.  454 

,  Worts  V.       . .         . .   xix.  421 

Cuckfield  Burial  Board,  In  re  xix.  153 

Cullen,  Re xxvii.  51 

ii.  385 
xxvii.  639 
,  •  XX.  503 
xxviii.  614 
..  xiii.  411 
. .  xiii.  86B 
..  viii.  606 
xviii.  462 

15 


Cullingworth  v.  Lloyd 
Culverhouse,  Moore  r, 
Cumberlege,  Ware  «. 
Cumming  v.  Eraser  •  • 
Cunliffe  V.  Whalley  .. 
Cunningham,  Custance  v. 
Curlewis,  Cory  o. 
— — ,  Richards  v. 


INDEX  OF  CASES  REPORTED. 


Curling,  England  v, .  • 
Curre  v,  Bowyer       •• 
Currie,  Duffleld  v,     .  • 
—  V.  Gould 
«-^— ,  In  re     ..         •• 

,  Lake  «...         •  • 

CuTBham  v.  Newland*. 
Curtis  V,  Lukin         . . 

V,  Robinson  .. 

Curtois,  Willis  «.      •  • 
Cust  V,  Goring  •  • 

t>.  Southee 

Custance  v.  Cunningham 
Cutbush  V.  Cutbush  • . 
Cutfteld  V,  Richards .  • 
Cutler,  In  re 


•  • 


• . 


.. 


PAGE 

Tiii.  129 
. .  ▼•  6,  n« 
xzix.284 
..  iv.  H7 
ix.  602 
XV.  472 
ii.  US 
V.  147 
Tiii.  242 
i.  189 
..xviiL  383 
xiii.  435 
xiii.  363 
i.  184 
• .  XXV.  241 
..    xiv.  220 


•  • 


. . 


• » 


• . 


D'Adhenutf  (The  Viscountess),  v. 

Bertrand     ••         ..  xxxv.  19 

Dalman  V.  Nokes      ..         ..xxii.  402 
Daking  v.  Whimper  .  •  xxvi.  668 

D' Albuquerque,  Nunn  v.      xxxiv.  695 
Dalby,  Inre viii.  469 


t  Soar  o.  .  • 

Dallaway,  Hyde  9.     . . 
Dally  o.  Worbam 

o.  Wonham .     . . 

Dalton,  Att.-Gen.  v.  •• 
— —  ».  Fumess     •. 


..  XV.  156 
..  iv.  606 
..xxxii.  69 
xxxiii.  154 
..  xiii.  141 
xxxv.  461 


V.  Hayter        vii.  250,  313,  586 

Daly  o.  Beckett         ..  xxiv.  114 


,  In  re 
Daly's  Settlement,  Re 
Diilzell,  Gordon  v.     .  • 
Dancey,  Tanner  v.    .  • 
Dangerfield,  Gardner  v. 
Daniel  v,  Gosset 
^^—'  V,  Newton 
V.  Randall 
Daniel's  Case  (No.  2) 


. . 


vi.  393,  n. 

•  •  XXV.  456 
..  XV.  351 
• .     ix.  339 

V.  389 
• .  xix.  478 

•  •  viii.  485 

xxiv.  193 
xxiii.  568 


Re  The  Universal 
Provident  Life  Associa- 
tion   xxii.  43 

Daniel's  Trust,  In  re  xviii.  309 

Danson  v.  Foster       ..         ..     vi.  146 
Darby  o.  Darby         ..  xviii.  412 

,  Harbin  v.  (No.  1)    xxviii.  325 

Dare,  Greenslade  «.  xvii.  5U2;  xx. 

284 
Darell,  Hales  v, 
Darke  «.  Martyn 

V,  Williamson.. 


Darkin  o.  Darkin      •  • 
Darlow  v.  Cooper 
Darthez  v.  Clements  •  • 
Darwin  v.  Cooke 
Dashwood,  Parkinson  v. 
Daubney  v.  Leake     . . 
Daugars,  Att.-Gen.  v. 
— —  V.  Rivaz         . . 
Davenport,  Jackson  v. 
— —  p.  Manners 

16 


..  iii.  324 
i.525 
•  •  XXV.  622 
. .  xvii.  578 
xxxiv.  281 
..  vi.  165 
. .  xviii.  60 
..   XXX.  49 

xxxv.  31 1 
xxxiii.  621 
xxviiL  283 

xxix.  212 
..  viii.  503 


PAGE 

Davenport  v.  Stafford  viiL503 ;  ix.  106; 

xiv.  319 
Davey,  Att-Gen.  v. 
■  V.  Durrant 
,  Millett ». 


David,  Re 

Davidson  «.  Chalmers 

^^— ^  «•  Leslie 

p.  Rook 

Davies,  Benbow  o. 
'    ■,  Bertrand  v. 

0.  Bligh 

V.  Davies 

«.  Evans 

—  V.  Fisher 

,  Forster  «. 
'  ».  Harford 

V,  Hodgson 

,  Hole  V. 

V,  Hopkins 

V.  Morgan 

^—  p.  Otley 

».  Ottey  (No. 

— ,  Powell  V. 


..  xix.  521 
xxiv.  41 1, 493 
xxxi.  470 
..XXX.  278 
xxxiii.  653 
-  ..     ix.104 
. .  xxii.  206 
xi.  869;  xu.  421 
xxxi.  429 
xxviiL  211 
. .       iv.  54 
•  •      vii.  81 
V.  201 
xxxiL  624 
..     iii.  118 
..  XXV.  177 
xxxiv.  345 
. .      it  276 
..       i405 
xxxiiL  540 
208 


2) 


i.  532 

xi.  29 

93 

223 

171 ;  xiv.  25, 542 

.226 


,  Thomas  v. 

Will,  In  re 

Davis  V.  Angel 

-  V.  Barrett   vii 
^—   V,  Bennet 

».  Bluck  ..         ..     vi.  393 

i».  Browne        ..         ..  xvi.  127 

— ,  Carew  0.  ..         ..  xxi.  213 

o.  Dysart  (Earl  of)        xx.  405  s 

xxi.  124 

V.  Elmes         ••         ..       i.  131 

o.  Franklin      ..         ..      ii.  369 

— ,  Gover  v.  .  •  xxix.  222 
,  Official  Manager  of  the  Plum. 

stead,  5cc.  Water  Company, 

xxviiL  545 

«.  Prout      V.  102, 375 ;  vii.  256, 

288 

-  V.  Snell 
— ^-    V.  South -Eastern 

Co. 


,  Taylor  v. 

».  Turvey 

V.  Whitmore 

Davison,  Bland  v. 

,  Gorbell ». 
— — —  V.  Mason 


xxviii.  321 
Railway 
xxiii.  549 

iii.  388,  n. 

xxxii.  554 

xxviiL  617 

..  xxL  312 

xviii.  666 

xviiL  540 

xxxuL  218 


Daw  V.  Terrell 
Dawes,  Baron  De  Feucheret  v.    v.  110, 

144 ;  xi.  46 


-,  Wrout  0. 


•• 


Dawson,  Berdoe  o. 
— —  SI  Bourne      . . 

,  Cooke  0. 

,  Maclean  v.  (No.  1) 

, (No.  2) 

(No.  3) 


369 

xxxiv.  603 

..     xvL29 

xxix.  123 

xxvii.  21 

xxviL  25 

xxvii.  369 

xxviii.  605 

. .  xxiL  282 


and  Bryan,  Re 

,  Spicer  v.       • . 

,  Stocken  v.    . .  vi.  371 ;  ix.  239 

-O.Yates         ..         ..       L  301 


INDEX  OF  CASES  REPORTED. 


PAOB 

Day  9.  Buokland        ..  zxiii.  891 

V.  Croft      ii.  29S,  n.,  488 ;  iv.  34, 

561;  xiv.  29,  219;  xix.  518 

— ,  Croft  V vii.  84 

-— —  V.  Day     xi.  85;  xxiii.  391 ; 

xxxi.  270 
,  Duberiey  oi      . .  xiv.  9  ;  xvi.  83 

«.  Rawlins         ••  xxiii.  391 

V.  Wells..         ••         ..  XXX.  220 

Deacon,  Lopez  o.       •  •         • .     yi.  254 

,  Pearl  V.         ..  xxiv.  186 

Dealey,  Cooke  v.       . .         • .  xxiL  196 
Dean    and    Canons   of  Windsor, 


Att-Gen.  o. 
Dean  v.  Allen 
— ,  Farmer  ». 
— ,  Lake  v. . . 
—  V,  Lethbridge 

,  Stocker  v. 

— ,  Taylor  v. 
V,  Tbwaite 


•  • 


xxiv.  679 

•  •  XX.  1 

xxxii.  327 
xxviii.  607 
..xxvi.  397 
..  xvi.  161 
. .  xxii.  429 
..  xxi.  621 

•  •  xvi.  147 
xxix.  430 

. .  xxiii.  73 


Dearden,  Heaton  v.  .  • 
Dearsley,  Swainsland  v. 
Death,  Fenn  ir. 
Deaven,  Saner  «.  xiv.  646 ;  xvi.  30 
De  Beauvoisin,  Webb  v.  xxxi.  573 
De  Biel  *.  Thomson  . .  . .  lii.  469 
De  Croismar,  Master  v.  •  •  xi.  1 84 
Dedham  School,  Att.-Gen.  v.  xxiii.  350 

Deere,  Fell  owes  V iii.  353 

,  Townley  o iii.  213 

Defence  Act,  Re        •  •         xxxiii.  254 
De  Feucb^res  (Baron)  v.  Dawes  v.  110 

144 
— ^— ^  V.  Dawes  . .  xi.  46 
De  Garagnol  v,  Liardet  xxxii.  608 
De  Hoghton  o.  Money  • .  xxxv.  98 
De  la  Garde  v.  Lempriere  . .  vi.  344 
De  la  Touche,  Batburst  r.  xxxiv.  9,  n. 
Delevant,  Burrell  «...  . .  xxx.  550 
De  Lisle,  Wormald  v.  ..  iii.  18 
De  Massals,  Deudon  v.  . .  xix.  448 
Dendy  V.  Cross  ••  ••  xi.  91 
-,  In  re xxL  565 


Dening  o.  Ware 
Denning  v.  Ellerton 
Dennis,  Wetenball  v. 
Dennv,  Sewell  o. 
Dent  V,  Allcroft 
—  V,  Dent 
Denton  v.  Denton 
— —  V,  Donner 


•  • 


.  . . 


..  xxii.  184 
xxvi.  231 
xxxiii.  285 
..  X.  315 
. .  XXX.  835 
363;  xxxv.  126 
..    vii.  388 


xxiii.  285 
'  V.  Lord  John  Manners  xxv.  38 

V.  Macneil    ••  xxxv.  652 

De  Pontes,  Ford  v xxx.  572 


Deposit  and  General  Life  Assur- 
ance  Co.,  In  re      •  •         . .  xxv.  513 

De  Ribeyre  (La  Marquise)  v.  Bar- 
clay xxiii.  107 

Derbyshire  and  Staffordshire,  &c. 
Railway  Co.  o.  Bainbrigge      xv.  146 


Desbrisay,  Fearon  v. 
De  Tastet,  Munoz  v. 
De  Trafford  v.  Tempest 
Deudon  v.  De  Massals 

17 


*  * 


xiv.  635 

L  109,  n. 

xxi.  564 

xix.  448 


Dew  V.  M'Gacben 
,  M*Gachen  v. 


PAGE 

Devaynesv.  Robinson  xx.  42 ;  xxiv.  86 
Devereux,  St.  Victor  v.        • .     vi.  584 

Devy,  Egg  v x.  444 ;  xi.  221 

De  Vitre,  Jeffirey  «.    . .  xxiv.  276 

Devonshire  ( Duke  of)  o.  Elffin  xiv.  530 

,    Mellers    v, 

xvi.  252 
«  Re        ..  xxxii.  241 

> .  •  •         XV.  Ow 

XV.  84 

De  Weever  o.  Rochport  ..  vi.  391 
Dewell,  Hdworth  v.  . .  . .  xxix.  18 
De  Winton  v.  the  Mayor,  &c.  of 

Brecon        ..  xxvi.  533 

(No.  2)  . .  xxviii.  200 

D'Eyncourt  v.  Gregory  xxxiv.  36 

De  Zichi  (Copnt  and  Countess  of), 

Marquis  of  Hertford  v.  ix.  11 
D'Huart  o.  Harkness  xxxiv.  324 

Dibbs  V.  Goren  •  •    i.  457 ;  xi.  483 

Dick  «.  Lacey  . .  vii.  66  ;  viii.  214 

Dickens,  Bradbury  v.  . .  xxt ii.  53 

Dickenson  v.  Grand  Junction  Canal 

Company  ..  ..  xv.  260 
0.  Holland  (Lord)         ii.  310 


,  Preston  »..  • 

Dicker  o.  Hugo  .  • 
Dickinson  v.  Burrell  •  • 
— V.  Teasdale 


vii.  582,  n. 
.  xii.  550 
xxxv.  257 
xxxi.  511 
xxxi.  561 
xxxi.  243 
vi.  217,  n. 
.     iii.  290 


Digby,  Van  Grutten  v. 
Dighton  o.  Withers  .. 
Dillon  V.  Coppin  .• 
Dimes  v.  Chowick  . . 
—  «.  Grand  Junction  Canal  Co. 

xii.  63 
— ,  Suckermore  V.  •  •  ..  ix.  518 
Dimsdale,  Stur^^e  o.  . .  vi.  462 ;  ix.  170 
Dingwall,  Hemmg  o.  . .   viii.  102 

Direct   London  and    Portsmouth 

Railway  Company,  In  re  . .    xii.  269 
Dismore,  Re xviii.  538 


Divett,  Hussev  o.      .  • 
Dix  V.  Burford 
Dixie  V.  Wright        .  • 
Dixon  V.  Barkshire    .  • 
,  Cranley  v.     . . 

V,  Dixon 

V.  Gayfere 

Dobson  V,  Banks       •  .- 
^— -  V,  Carpenter  .  • 

fi.  Fai tbwaite.. 

,  Sanderson  «. 
Dodd  V.Webber 
Doggett,  Sutton  v.     .  • 
D'Oechsner  v.  Scott  •  • 
Dolby  I;.  Powell         .  • 
Dolly  V.  Challin 
Domvili  V.  Taylor    . . 
Donald  v.  Bather       •  • 
Donaldson,  Webster  v. 


• . 


vii.  499 

..  xix.  409 

xxxii.  662 

xxxiv.  537 

xxiii.  512 

i.  40 ;  xxiv.  129 

xvii.  421,  433; 

xxi.  118 

xxxii.  259 

..    xii.  370 

• .  xxx.  228 

X.  478 

. .      iL  502 

111.  9 

..xxiv.  239 

. .  XXX.  584 

..       xi.6l 

xxxii.  604 

•  •     xvi.  26 

xxxiv.  451 

..xxiii.  285 


Donner,  Denton  v,    .  • 
Donnington  Hospital,  Att.-Gen.  v. 

xii.  551 
Donnistoun,  Lee  o.    . .         •  .xxix.  465 


INDEX  OF  CASES  REPORTED. 


Donovan,  Hele  v. 
— ^—  V,  Needham 


PAGE 

xi.  637 
ix.164 


Dorchester  (Lord)    o.  Effingham 

(EarloO     ..         ..  iii.  180,n. 

Dormay  v.  Borrodale  •  •  x.  263, 335 

Dorsett  o.  Dorsett     . .         . .  xxx.  256 
Douglas  V,  Andrews    xii.  810;  xiv.  34-7 


V.  Archbutt 
-  V.  Congreve 
-,  Willes  V. 
',  Williams  v. 


xxiii.  293 

i.d9 

X.47 

V.82 

xviii.  74 

viii.  399 

..         ••     iii.  541 

•  •         •  •    XX.  624 

xiv.  423;  xvii.  248 

XXXV.  578 

.•  ^«    XXV.  54 

xxxi.  346 

.  •         . .  xxii  395 

xxxii.  290 

V.  425 

..     i.  96;  ii.522; 

vi.  269 

Dowson,  Stephenson  V.         ••     iii.  342 

Doyle  O.Doyle  ••  ..    xii.  471 

Drake  v.  Drake         . .      xxv.  641,  642 

'  V.  Martin       .  •         . .  xxiii.  89 

«  Massie  v»      . .  . .      iv.  433 

,  In  re  viii.  123;  xxii.  438 

Drakeford  v.  Drakeford  xxxiii.  48 

Drakeley's  Estate,  In  re  .»  xix  395 
Drapers'  Company,  Att.-Gen.  v.  ii.  508 ; 
iv.67,  305;  vi.382;x.558 


Douthwaite  o.  Spensley 
Dowden  v.  Hook       • . 
Dowding  «.  Smith     • . 
Dowling,  Fream  v. 

• V,  Hudson 

Down  V.  Ellis.. 
Dowoes  V.  Bullock 

V,  Downes 

• ,  Gardiner  v. 

■  «.  Jennings 

— — ,  In  re 
Downs,  England  v. 


XXXV.  378 

xxxii.  499 

X.  368 ;  XXXV.  443 

I  •  •  •        XX.  4.7 

xxxiii.  610 
xxvii.  196 
.    XX.  682 
ii.215 


•  • 


•  • 


Dresser,  Smith  v. 
Drew  V.  Lockett 
-— — ,  In  re     •. 

,  Thompson  v, 

,  Wood  V, 

Drewett  v.  Pollard 
Drewitt,  Mills  v.       . . 
Drinkwater,  Martin  v. 
Driver,  Beresford  (Lady)  o.    xiv.  387 ; 

xvi.  134 
Drosier  V.  Brereton  ..  ..  xv.  221 
Druce,  Reimers  v.      • .  xxiii.  145 

Druery,  Lincoln  v iv.  166 

Drummond,  The  President  of  tlie 
United    States   of    America   v. 

,   xxxiii.  449 


• .  xvii.  482 

..      vi.146 

. .  xxii.  238 

xiv.  9 ;  xvi.  33 

:v.  307 


Drury,  Walker  v. 
Dryden  «.  Foster 
Drysdale  o.  PiggotC  .  • 
Duberly  v.  Day  . . 

Duckworth,  Aspinall  o. 
Dufaur,  Blakeney  v.      xv.  40 ;  xvi.  292 
and  Blakeney,  Re    ..   xvi.  113 

■  V.  The  Professional   Life 
Assurance  Co *xxv.  599 

DufT,  Gordon  v.         ••  xxviii.  519 

Duffield  V.  Currie      • .         • .  xxix.  284 

■  V.  Elwes  (Re  Chambers)  ii.  268 

V,  Elwes        •  •  xi.  590 ;  xiii.  85 

Duffy's  Trusts,  Re    ••  xxviii.  386 


Dugdale  v.  Dugdale      xi.  402 ;  xii.  247 
18 


Dugmore,  Mills  o.     •  • 
Du  Hourmelin  o.  Sheldon 


PAOB 

104 
i.79; 
xix.  889 
Duke,  Edge  o.  ••  ••  x.  184 
Dulwich  College,  Att.-Gen.  o.  iv.  255 
Dumvile  v.  Birkenhead,  &c.  Rail- 
way Company  •  •  •  •  xii.  444 
Dun  ball  0.  Walters  ..  xxxv.  565 
Dunbar,  Herman  0.  .•  xxiii. 312 
Dunboyne  (Lord)  v.  Brander  xviii.  818 
Duncan  o.  Cannan  xviii.  128 ;  xxi.  307 
V.  Duncan     . .    xxvii.  386, 392 


-  V.  M'Calmont 

-  V,  Watts 

-,  Wilkinson  o. .  • 


Duncombe  v.  Greenacre 

(No.  2) 


-  V.  Lewis 
-,  Lewis  V. 


— — ,  Lewis  V,  (No.  2) 

ff.  Nelson   .  • 

Dunmore,  Bell  v,       ..         • 
Dunmow  Union,  Ambrose  v. 


iii.  409 

xvi.  204 

iii.  469; 

LXX.  Ill 

viii.  472 

xxix.57S 

X.278 

.398 

175 

ix.211 

vii.  288 

viii.  48 ; 

ix.  508 

XX.  6 

viu.  497 

xix.  185 

xviiu  298 


Dunn,  Green  o.  .  • 

,  Parker  v. 

— -f  Sturgis  V.         .  • 

Dunsany  (Lady),  Wilson  o. 

Dunto.  Dunt..         ••         .•     ix.  146 

Durant,  James  p.       ..         ..       ii.  177 

Duranty's  Case         •  •         . .  xxvi.  268 

Durbin,  Holder  V.     ..         ..     xi.594 

Durham,  Armitstead  v.  xi.  422,428,  556 

(Earl  of)  V,  Legard  xxxiv.  442, 

611 

—  and  Sunderland   Railway 

Co.  V.  Wawn  . .         . .      iii.  1 19 

Durrant,  Daveyo.     ..     xxiv.  411,498 

,  Galsworthy  p.  •  .xxix. 277 

Durston,  Grosvenor  v.  • .    xxv.  97 

Dutch  Rhenish  Railway  Co.,  Sud- 


•  • 


low  V. 
Dutton  V.  Crowdy 

1  Potts  o.  •  • 

Dyer  «.  Dyer  . . 
Dyne  o.  Costobadie   •  • 
Dysart  (  Earl  of),  Davis  0. 


Pennell  o. 


xxi.  48 

ii.272 

viii.  498 

iv.504 

.  xvii.  140 

.  XX.  405; 

xxi.  124 

xXviL  542 


Eade,  Ireland  v.  . . 
Eady  v.  Watson 

Eager  v.  Barnes  •  • 

Eales,  Watson  v.     *  •  • 

Eames  v.  Anstee  . . 

V.  Godwin  •  • 

Eardley,  Childers  v.  . . 

r.  Owen 

Earl  V.  Ferris.. 

Earle  v.  Bellingham  . . 

y  Howard  v,  .. 

Early-p.  Middleton  .  • 

— ^,  Townsend  v.  .  • 


vii.  55 

xxxiii.  481 

xxxi.  579 

xxiii.  294 

xxxiii  264 

..  xxxi.  25 

xxviii.  648 

•  •      Z.572 
..     xix.  67 

xxiv.  445, 448 

•  •  xiv.  275 
..  xiv.  458 
xxviii  429 


IND£X  OF  CASES  REPORTED. 


PAGE 

Early,  Townsend  v.  (No.  2)    zzxiv.  28 

• «.  Whitling       ..         ••    xii.  549 

East       Botallack       Consolidated 

Mining  Compi^y,  Re  The  xxxiv.  82 
East    India   Co.,    Ex    Rajah    of 

Cootg  9,      • .         . .  xxix.  300 

— ,  Boldero  v.     ..xxvL  316 

,  Farquhar  ».  ..  viii.  260 

East  and  West  India,  &c.  Railway 

Company,  Ranken  v.         •  •    xii.  298 
East  Wheal  Martha  Mining  Co., 

Re  The       ..         ..  xxxiii.  119 

Eastern  Bengal  Railway  Co.,  Lyde  o. 

xxxvi.  10 
Eastern  Counties  Railway  Com- 


pany,  Colmau  v. 

X.  1 

Eate,  Castle  v. 

..    vii.296 

Eaton  V.  Bennett 

xxxiv.  196 

,  Hancock  v. 

. .  ▼.  223,  n. 

1>.  Smith.  • 

. .       ii.  236 

Eaves  v.  Ilickson 

•  •  XXX.  136 

EavestaflT  v.  Austin 

. .  xix.  591 

EccIesallCTheOverseersof),  Rexvi.  297 
Ecclesiastical  Comm.,  Ex  parte  x.  209 
Eccleston  v.  Skelinersdale  (Lord)  i.  396 
Eddo wea  v.  Eddowes .  •  . .  xxx.  603 
Ede,  Perkins  o.  . .       xvi.  193,  268 

Eden,  Ellis  v,         xxiii.  543 ;  xxv.  482 

,  Wilson  V.    xi.  237,  289 ;  xii.  454 ; 

xiv.  317;  xvi.  153 
Edge  V.  Bumford       .  •  xxxL  247 

,  Clarkson  v.      •  •  xxxiii.  227 

V.  Duke X.  184 

Edgecumbe  v.  Carpenter  . .  i.  171 
Edgware,    &c.    Rail.    Co.,    The, 

Johnson  o.   ..         .. 
Edmonds  o.  Lord  Foley 

■  V.  Goater 
p.  MiUett 

■  ».  Nicoll 
V.  Peake 


•  • 


XXXV.  480 

XXX.  282 

..     XV.  415 

•  •      XX.  54 

..      vi.d34 
..     vii.  239 
xxxiv.  30 
..  xxii.  125 
..xxix.  233 
xxxiii.  348 
XXXV.  474 
• .   xix.  457 
xxxii.  667 
xxviii.  1^5 
V.  Edwards . .  xii.  97 ;  xv.  357 

ix.  22 

xii.  160, 253 

xxxiii.  440 

ix.  22 

xxxiii.  259 

xxviii.  440 

•  .   viii.  312 

•  .xxiii.  268 
..  xix.  321 


Edmondson  v.  Crosthwaite 
Edmonson,  Clegg  o.  .  • 
Edmunds  v,  Fessey  . . 
Edward es  v.  Jones    •  • 

(No.  2) 

Edwards  p.  Batley     . . 

— V.  Broughton 

■  ».  Clay 


-,  G Wynne  «. 
-,  Hyde  v.    . . 
•,  Phillips  V. 
-,  Ramsbottom  v. 
-«  Roberts  V. .  • 
-,  Seccombe  v, 
',  Thomas  «. 

1.    Ti.^lv 


V.  Tuck 
Eedle,  Laxton  o. 
Effingham  (Earl  of),  Dorchester 

(Lord)v iii.  180,  n. 

,  Smith  ».  ii.  232 ;  vii.  357; 

X.  378, 589;  xi.«2 
Egbert  V.  Butter  ..  .,  xxi.560 
£gg«.  Devey  ..    x.444;  xi.221 


PAOB 

Eglin,  Devonshire  (Duke  of)  v.  xiv.  530 
Egremont  (Earl  of),  Burrell  o.  vii.  205 
o.Cowell   v.617,620;  vi.408 


..xxxi.  255 
• .  XXXV.  594 
..xxix.  137 
i.235 
..xxxi.  325 
..    xii.  387 


Eisdell  V.  Hammersley 
Elam,  Ibbotson  o* 
Eland  v.  Baker 

V,  Eland 

Eice,  Lancaster  o. 

Eldridge,  In  re 

Electric  Telegraph  Co.  of  Ireland, 

Hoare*sCase         ..         ..xxx.  225 
Electric  Telegraph  Co.  of  Ireland, 

xxiv.137,318,821 
Electric    Telegraph    of    Ireland, 

Budd's  Case  ..         ..xxx.  148 

Electric    Telegraph    of    Ireland, 

Cookney's  Case     ..         ..     xxvL  6 
Electric  Telegraph  of  Ireland,  In 

re xxii.  471 

Electric  Telegraph  of  Ireland,  see 

Troup's  Case         . .  xxix.  959 

Elkington,  Moore  v.  ••  ••  ii.  574 
Elierton,  Denning  «...  ..xxvi.  231 
Ellice  V.  Roupell  ( No.  1)        xxxii.  299 

(No.  2) 

(No.  3) 


•  • 


,  Wyllie  V. 

Ellis  V.  Bartrum 
,  Bouts  ». 

—  V,  Bowman 
,  Bush  by  v. 

—  V.  Colman 

,  Down  V. 

V,  Eden 

— ,  Frail  v. .  • 

V.Griffiths 

,  Hopkinsou  v, 

,  Hughes  »• 

—  V.  Maxwell 


— —  V.  Medlicott       •  • 
—  V.  Oxenham 

,  Thornton  o.      .  • 

Ellis's  Settlement,  Re 
Elliott,  Tibbs  v. 
Ellison  V.  Lyddon 
Ellwand  o.  M'Donnell 
Elmes,  Davis  v.         •  • 

,  Hunt  V,  (No.  1) 

-(No.  2) 


xxxii.  308 

xxxii.  318 

xi.99 

xxv.  107,109, 110 

..  xvii.  121 

.,         ..   xiii.  818 

..xvii.  279 

•  •         •  •  xxv.  604 

XXXV.  578 

xxiiL543;xxv.482 

..         ..   xvi.  350 

. .       vii.  83 

v.34;x.  169 

..    XX.  193 

iii.587;xiL104; 

xiii.  287 

iv.  144,  n. 

..x  viii.  598 

•         ••    XV.  193 

..xxiv.426 

xxxiv.  424 

. .    xix.  565 

•  •     viii.  14 
..       i.  131 

•  •  xxvii.  62 
xxviiL631 

•  •    xii.  538 
xxviii.  228 


Elmslie,  In  re 

Else  V.  Barnard 

Elsey  V.  Cox  • .         •  •         •  •   xxvi.  95 

Elton  V.  Elton  (No.  1)  xxvii.  632 

(No,  2)  xxvii.  634 

Elwell  o.  Crowther    ..         •  .xxxi.  168 
Elwes  V.  Causton       •  •         • .  xxx.  554 

,  Duffield  V.  (Re  Chambers)  ii.  268 ; 

xiii.  85  ;xi.  590 

El  win,  Miller  v xxv.  674 

El  worthy «.  Tanner  ••         ..      iv.  487 

— — ,  Tanner  «...         •  •     iv. 487 

Ely  ( Dean  and  Chapter  oOo*  Bliss  v.  574 

V.  Gayford  .  •         •  •   xvi.  561 

Emmerson'a  Case     ..  xxxv.  518 


62 


19 


INDEX  OF  CASES  REPORTED. 


Emmett,  Wilson  v.  .  < 
Emmott  0.  Emmott  . « 
Einpson,  Whitmore  v. 
-,  Hughes  0. 


PAGE 

..  six.  233 
..  xii.557 
•  .zzui.318 
..  xxii.  181 


Enequist,  MoUett  v.  zz?.  609 ;  xxvi.  466 
England  V.  Curling    ..         ..   viii.  129 

V.  Downs    i,  96 ;  ii.  622 ;  vi.  269 

(Bank  of),  Richardson  v.  i.  158 

■  V.  Lord  Tredegar        xxzv.  266 

^— — ,  Webb  V zxix.  44 

English,  Young  0.  ..  ..  vii.  10 
,  &c.  Rolling  Stock  Co.,  Re 

The xx3fv.  646 

Ennor.  Gardener  v.  . .  .  xzxv.  649 
Ernest,  Caldwell  o.  (No.  1)  ..  xxvii.  39 

(No.  2)  . .  xxvii.  42 

Espinasse,  Hodgson  o.  . .  x.  473 
Essell  V.  Hayward  ••  •.  xxx.  158 
Essex  V.  Clement       . .         • .  xxx.  626 

».  Essex  . .         . .    XX.  442 

Este  V.  Smyth  . .         • .  xviii.  112 

European  and  American  Finance 

Co.,  Ex  parte        ..  xxxv.  153 

Evan,  Griffiths  «•  ..  ••  v.  241 
Evans  v.  Angell         . .         . .  xxvi.  202 

—  V.  The  Corporation  of  Avon 

xxix.  144 

—  ».  Brown  ..  ••  v.  114 
».  Da  vies  •  •         • .      vii.  81 

—  V.  Evans  . .  xxiti.  1 ;  xxv.  81 
— ,  Greenwood  v.  •  •         •  •       iv.  44 

—  ©.  Harris  •  •  •  •  v.  45 
— -  ».  John  . .  •  •  • .  iv.  35 
— — ,  Lancashire  and  Yorkshire 

Railway  Co.  v.  xiv.  629;  xv.  322 

-^,  M'Clure  v xxix.  422 

— ,  Re         xxx.  282 

,  Rowlands  V xxx.  302 

,  Rowlands  v.  (No.  2)     xxxiii.  202 


V.  Salt 
,  Smith  o. 
—  V,  Tweedy 
— — ,  Vickery  v. 

V.  Williams 

,  Williams  v, 

V.  Wyatt 

Everett,  In  re 
— — ,  Smith  9. 


•  t 


▼i.  266 

•  •xxviii.  69 

i.  56 

xxxiii.  376 

iv.486;  vi.  118 

..xxiii.239 

..  xxxi.  217 

•  •    xii.  486 
xxvii.  446 


Everitt,  M*Kenna  v. . .  i.  184 ;  ii.  188 
Evors,  Lancaster  «.  iv.  168;  x.  164, 266 
Ewelme  Hospital  v.  Att.-Gen.  xvii.  866 
Ewing,  Straker  v,      .  •  xxxiv.  147 

Exhall    Coal    Mining   Company, 


xxxiii.  688 
XXXV.  449 
.  viii.  260 
xxxiv.  441 
.       ii.  478 


The.  Wyley  ». 
Exball  Coal  Co.,  Re.. 
Eyre,  Blomfield  «.    •  • 

V.Brett..  •• 

^-—  V,  Hanson 

,  Inre x.669 

Ejrre'sCase  ..  xxxi.  177 

Ey ton,  Gill «.  ..         ••    vii.  166 

Ezart  V.  Goodill         . .         . .      y.  686 
——V.  Lister..         ..         ••      v.  686 


20 


•  • 


•  • 


Fackerell «.  Bagster 
Fadeo  v.  Varlo 
Fairfield  o.  Bushell 
Fairbrother  v.  Wodebouse 
Faithwaite,  Dobson  v. 
Fariogton,  Re  .. 

Farlar,  Carlow  v. 
Farmer  v.  Dean 

,  Haodley  v. 

0.  Sparrow 


•  • 


•  • 


PAOB 

•  .xxvL469 
xxviL  239 
xxxii.  168 

•  •  xxiii.  18 
. .  xxx.  228 

xxxiii.  846 
• .  viit  526 
xxxii.  827 
. .  xxix.362 
..xxvi.  611 
Famham  v.  Herle      . .  ix.  302,  n. 

Farquhar  v.  East  India  Co.  •  •  viii.  260 
Farrant  0.  Nichols  ••  ..  ix.327 
Farrar  v.  The  Earl  of  Wioterton  v.  1 

Farrell,  Conolly  o.  . .  viii.  847 ;  x.  142 
Farrow's  Estate,  In  re  . .  xxii.  400 

Farrow  v,  Rees  . .         . .       iv.  18 

Farwell,  Harris  v.  . .  xiii.  408 ;  xv.  31 
Faulding's  Trust,  Re  . .  . .  xxvL  268 
Faversham  (Mayor,  8cc.  of)  v. 

Ryder         xviii.  318 

Fawcett,  Horseley  «...  x.  191 ;  xl  666 
Feakes  v,  Standley  . .  . .  xxiv.  486 
Fearon  «.  Desbrisay  . .  . .  xiv.  686 
Feary  v.  Stephenson  . .  • .  i.  42 
Fechter  v.  Montgomery  xxxiii.  22 
Feistel  s.  King's  College,  Cam- 
bridge  . .         • .  x.  491 ;  xi.  264 

• .  xvii.  621 
. .  xvi.  637 
. .  Hi.  363 
. .  xxiii.  73 
iv.  1 
..  X.412 
xi.  488 


•  • 


Fell  V.  Jones  . . 

,Trimmell  v. 

Fellowes  v.  Deere 
Fenn  o.  Death  .  • 

Feoniogs  v.  Humphrey 
Fen  wick  v.  G  reen  well . .         •  • 
»  Wion  v»       • .         •  • 
Fergusson  v.  The  London  and 

Brighton  Rail.  Co. . .  xxxiii.  1 03 

Ferick,  Addams  «.       . .         • .  xxvi.  884 
Fernie,  Lee  o.  . .         . .       i.  483 

Ferrand  0.  The  Corporation  of 

Bradford     ..  ..      xxi.  412,  422 

Ferrant  t>.  Nichols     . .         .  •     ix.  397 

Ferrers,  Hercy  v iv.  97 

Ferris,  Earle  0.  . .         . .    xix.  67 

Feseoroeyer,  Johnson  «.        ••    xxv.  88 

Fessey,  Edmunds  v xxix.  233 

Fetherstonhaugh  v.  Turner  ..  xxv.  382 
Few  V.  Guppy  x.  281,  n.;  xiiL  467 

,  Guppy  o.  ..  ..  xiii.  467 

— ^ — ,  Nixon  V.  •  •         . .     vii.  349 

Fiddori,  Stafford  v.    •  •         .  .xxiii.  386 
Field  V.  Brown        xvii.  146 ;  xxvii.  90 

w.Cook..         ..         ..xxiii.600 

i.  699 

• .     xiii.  78 

..  xix.  176 

..  xxix.  668 

. .  xxix.673 

•  •  xxix.  676 

..  ix.  302m 

..  xix.  497 

..   xvi.  693 

vii.  66 

ix.369 

xvi.  146 


V.  Hutchinson  . . 

V.  Lonsdale 

V.Moore 

9.  Pecket(No.  1) 

(No.  2) 

(No.  3) 


•  • 


^—  •.  Player 
— ,  Pridie  v. 

,Re 

—  V.  RobinsuD 

,Whittonv. 

Field's  Trust,  Inre  .. 


•  • 


•• 


INDEX  OF  CASES  REPORTED. 


Fielder,  Laver  v. 
Fieske  v.  Buller 
Finch  V.  Brown 
— ,  Colyerv. 
— -,  Hatton  r. 


PAOB 

• .  xxxii.  1 
..  Tit.  681 
. .  iii.  70 
six.  500;  ZX.555 
•  •     iv.  186 


•  • 


•  «.  Uoliingf worth        . .  xxi.  1 1 2 

f   He       xfi.685 

-^ —    ».  Shaw  xix.  500  j  xx.  655 

Finch,  Thompson  v.  . .  . .  xxii.  816 
Findon  v.  Findon  •  •  •  •  xxiv.  83 
Finlay,  Hodgson's  Case       . .  xxvi.  1 82 

"7 ,  Mills  ••         ..         •.       i.  660 

Finlayson,  Goodwin  v.  • .   xxv.  ^ 


Fire  AonihiUtor  Co.,  Re  The  xxxii.  561 


Firth  V.  Ridley 

Fisher  «.  Brierley  (No.  1) 

(No.  2) 

(No.  8) 

(No.  4) 


xxxiii.616 

. .  XXX.  265 

.267 

.268 

xxxiL  602 

T.  201 

xiv.  626 


',  Davies  v, 
— —  «.  Uepbura 

,  Langley  «.    ▼.  443, 588 ;  ix.  90 

V.Price  ••         ..     xi.  194 

-; ^iRe xviii.183 

Fishmongers'  Company,  Att- 
Gen.    o.    Kneseworth's 

Charity        ..         ..      ii,  151 
Preston's  Will  ..      ii.  688 

Fitch,  Benyon  V xxxv.670 

Fits  Roy  V.  Duke  of  Richmond 

(No.  1)      xxvii.  186 

(No.  2)      xxvii.  190 

xxviii.  417 

..  viii.  420 

xxxiv.  387 

xxxiv.  109 

▼.  260 

..xxiii.  212 

xxxiii.  426 

xxxiiL  513 

..     xi.617 

. .  xxiv.  430 

vii.  486,  n.,  521 

viii.  22 ;  X.  73 


Fitzsiroons  e.  Fitzsimons 
Flack  «.  Longmate    . . 
Flather,  Gatayes  V.    .. 
Fleming  v.  Armstrong 

9.  Snook      .  • 

Fletcher  o.  Gibbon  •  • 
■  «.  Green  .. 
(No.  2) 

'    V.  Moore     •• 

-,  Wynne  v. 


Flight,  Nouaille  i;. 

,  p.  Robinson 

,  Robson  ».  (No.  1)  xxxiii.  268 ; 

xxxiv.llO 
,  Williams  e. 


« • 


•  •  V.  41 
..  xvi.  100 
. .  vi.  342 
xxxiii.  666 
..xxix.295 
..xxiii.  449 


Flint,  Brocklehurst «. 

-  ».  Hughes 
Flood,  Neve  v, 

».  Patterson 

Flower  v.  Gedye 

V,  Hartopp       vi.  476;  viiL  199 

Flowers,  Newsome  v. . .  . .  xxx.  461 
Floyer,  Bostock «.     .  •  xxxv.  603 

Flttker  o.  Gordon       . .     xvii.  421,  433 

,  Inre xx.  143 

Foley  (Lord),  Edmonds  v.  .  .xxx.  262 
Foley,  Ex  parte         ..         ..     xi.456 

e.  Smith  xii.  154 ;  xiii.  1 13 

Foligno  0.  Martin  . .  . .  xvi.  686 
Foligno's  Mortgage*  Re  xxxii  131 
Foljarabe,  Id  re         • .         .  •     ix.  402 

Fonitt,Re xxx.  629 

Fooks,  Pride  o.  ..         ..      ii.  430 


Foord,  Att.Oen.  v. 

V,  Baker 

Foot,  Hodge  v. 
Forbes  v.  Forbes 
-,  Kinder  si. 


*• 


Force,  Whiting  v. 
Ford,  Angermann  «. 

V.  Batley 

-  ».  Bryant 

V.  Chesterfield  (Earl  of)  xvi.  516: 

xix.  428  i  xxi.  426 


PAOB 

. .  vi.  288 
xxvii.  193 
xxxiv.  349 
..xviii.552 
. .  ii.  603 
..  ii.  571 
..xxix.349 
. .  xvii.  303 
..     ix.410 


•  • 


•  • 


-  9,  De  Pontes 

-  V.  Fowler 

-  V.  Rackham 
•,  Re        •• 
' ,  Score  0.  •  • 
>  V.  Stuart 

-  V.  Tennant       •  • 
(No.  2) 


».  White 

Fordham  o.  Fordham 

Fordyce  o.  Bridgea    , 

Forman  o.  Gray 

Forrer  v.  Nash 

Forrest,  Coles  o. 

— ,  Gorbell «. 

».  Manchester  Railw. 


.572 
..  iii.  146 
..  xvii  486 

xxxiL  621 
. .  vii.  383 
. .  XV.  493 
..xxix.452 

xxxii.  162 

..  xvu  120 

. .  xxxiv.  59 

X.  90 

ix.  196, 200 

xxxv.  167 
..  X.552 
..xviii.556 


Company 
-,  Shaw  V, 
-,  Ward  0. 


•  • 


Forshaw  v.  Higginson 

».  Weisby    •  • 

Forster  v.  Davies 

V.  McKenzie.. 


..   xxx.  40 

•  .  XX.  249 
. .  X.  652 
• .  XX.  485 
..  xxx.  243 
xxxii.  624 
. .  xvii.  414 


».  Menzies    xvi.  568 ;  xvii.  414 

Forsyth,  Re     .  •         . .         xxxiv.  140 
Fort  V,  Weston  •  •         vii  486,  n. 

Fortescuey  Jordan  v x.  259 

Forth  Marine  Insurance  Com. 
pany,  In  re ix.  A%9 


•  • 


t 
■f 


xvi  259 
xxvii.  393 
X.  20 
V.  592 
.    vii  540 
.     vi.  146 
.     vi.  146 
..vi259;  vii  348 

1 
14 


Fortnum  v.  Holtom 
Fortune,  Poyntz  v^ 
Fosbery,  Walcot  o. 
Foster,  Alden  v. 

Bunnett  o. 

Danson  v. 

Dryden  v. 

Hewitt  V. 

Honeywood  v.  (  No.  1 ) 

(No.  2) 

-,  Inre xxiv.428 

— ,  Partridge  v. . .  . .  xxxiv.  1 
(No.  2)    xxxv.  545 

-  V.  Rayner       •  •  ix.  302,  n. 

>>    Re xviii525 

>,  Redmaynev...  xxxv.  529 
•  V.Roberta  ••  •.xxix.467 
',    Wilson  V xxvi398 

Foster's  Settled  Estates,  Re.  .xxiv.  220 

• .  viii.  361 

. .       ii  274 

...       iil33 

,..     iv.225 

ii.  302 

..  xzi.  360 

• 

21 


Fothergill,  Scale  v.    •  • 
Foulkes  0.  Jones 

i  Pritchard  «... 
Fowey  Charities,  In  re 
Fowler,  Bennett  v.  • . 
■         ■  0.  Cohn        .  • 


INDEX  OP  CASES  REPORTEP. 


Fowler,  Ford  o.         •  • 

■  '  ■     ■  V,  Fowler     . . 

,  Marshall  w,  .. 

—  p.  Ward        .  • 

».  Wyatt 

Fowler's  Trust,  In  re 
Fox  V,  Fox    . . 

V.  Garrett  (No.  1) 

(No.  2) 


PAGE 

..  ill.  146 
xxxiii.  616 
..  xvi.249 
..  viii.  488 
..xxiv.232 
..xxvii.862 
..xxvii.  301 
..  xxviii.  16 
..  xxviii.  19 


V.  Miles..         ..         ..xxriii.  16 

o.  Scard*.         ••  xxxiii.  327 

p.  Suwerkrop     ..         ..        i.  583 

«.  Yates xxiv.  271 


Fox's  Will,  Re 

Foxall,  Jones  v. 

Foxlowe  V.  Amcoates 

Foxwell  V.  Greatorex 

■  V.  Turner     •  • 

Frail  If.  Ellis xvi.  350 


XXXV.  163 

. .  XV.  388 
..  iii.  496 
xxxiii.  345 
:iii.  345 


Frampton  v.  Fraropton 
— — ",  Knight  «.•• 
Francis  v.  Brookiug  .  • 
Franck,  Hall  r. 
Frank  v.  Mainwaring 
Frankel,  Garrard  v.   . . 
Franklin,  Davis  v. 
Franklinski  v.  Ball    •  • 
Franks  v.  Brooker 

■  V.  Price  •  • 
■■            V.  Weaver 
Fraser,  Aldis  v. 
'■            V,  Gumming  •• 

■  V.  Wood 
Frazer,  Trezevant  ir. 
Fream  v,  Dowling     • . 
Freeland  v.  Lefevre  •  • 
Freeman  v.  Bowen    •  • 

■  ■  V,  Butler    •• 
^— ,  Clark  V.     . . 

,  Ramsbottom  «w 


•  • 


Fremantle,  Griesbach  0. 
French  «.  Barber 
Friend  «.  Solly 
Frisby  o.  Sufford 
Frogley  9.  Philips 
Frost  o.  Capel 

—  ».  Hamilton 

—  O.Hilton 
■          ».  Moulton 
Frowd  o.  Baker 
Fruer  v.  Bouquet 
Fry  9.  Fry 

—  V.  Man  tell 
•»,  Mills  0.    . . 

—  V.Noble  .. 
Flryer  r.  Ward 

i  Cooke  V, 
FoUarton,  Lewis  v. 
Faller  v.  Cooke 

—  V.  Green 

—  ».  Knight 

—  V.  Redman 
Fallford  «.  Fullfotd 
Falton  V.  Gilmour 
Forber  0.  Furber 

a2 


..      iv.  287 

iv.  10 

..    xix.  317 

..      XL  519 

ii.  115;  iv.  37 

..  XXX.  445 

..      ii.  369 

xxxiii.  560 

xxviL  635 

•  •  iii.  182 
.'.  X.  297 
..     XV.  215 

xxviii.  614 
..  viii.  339 
..  iii.  283 
. .    XX.  624 

•  .xxiv.  403 
• .  XXXV.  1 7 

iii.  289 

xi.  112 

iv.  145 

xvii.314 

iii.  295.  n. 

•  •  •  •        X. 329 

▼iii.  503;  xiv.  319 

168 


..      it  184 

iv.  33 

..     XV.  432 

. .  xxi.  596 

iv.  76 

..     xxi.  33 

xxvii.  144 

iv.  485  ;  v.  99 

iii  279,  n. 

598 

t.603 

iv.  13 

ii.6 

.  •  xxvi.  99 

..xxiv.  217 

. .     vi.  205 

[vL  600,  614 

•  •  xvi  566 

.  •   viii.  154 

523 


•  • 


PAGE 

Poniess  0.  Caterham  Rsihvay 

Co.  (No  1)*.  XXT.614 

(No.  2)    xxvii.  358 

,  Dalton  p.     . .  zxxv.  461 

Purse,  Young  v.         .  • 
Furze,  Manners  •>     .. 
Putter  o.  Jackson       •• 
Fyler  0.  Fyler 
Fyson,  In  re  •• 
.    Maiden  0. 


380 

xi.  30 

▼i.  424 

iii.  550 

ix.117 

347 


Gabriel,  In  re x«45 

Gadsden,  Colby  0.      ..  xxxiv.  416 

,  Stephens  p.   ..         ••   xx.  463 

Gains,  Att.-Gen.  o.     ..         ••       xi.  63 

,  Barlow  v.  .  •  . .  viii.  329 

V.  Barlow  . .  xxiii.  244 

Gale  V.  Gale xxi.  349 

Gallon  0.  Grove  .  •         . .  xxvi.  64 

Galloway  v.  The  Corporation  of  Lon- 
don •  •  xxxiv.  203 
— — ,  Lovell  0.  xvii.  1 ;  xix.  643 
Galsworthy  0.  Durrant  xxix.  277 
Gandeli,  llodick  0.  •  •  x.  270 ;  xiL  325 
Gardener,  Butler  r.  •  •  .  •  xii.  525 
■                0.  En  nor    . .           xxxv.  549 

.  xxii.  395 
.  xvii.  254 
.  XXV.  509 
.  xxvii.  35 
.  xvii.  338 
XV iii.  471 

•  xxi.  540 
.  ▼. 389 
.  XX.  469 
.     vi.  170 

•  iv.  534 
iv.  143,  n. 

▼.  268 

.       i.  527 

xxxiii.  448 

iv.  154 

xxix.  1 14 

.  xxil  627 

xxviii.  333 

vi.  353 

.445 

▼.143 

xxviii.  16 

xxviii.  19 

469 

L223 

79 

iv.  245 

viii.  579 


Gardiner  0.  Dow nes  •• 

,  Mathews  0.  .. 

'  0.  Slater         •- 

,  Stringer  «.    • . 

,  Yersturme  v. .  • 

Gardner,  Boosey  0.    •• 
,  Collen  0.       . . 

0.  Dangerfield 

0.  Garrett 

'  0.  James        •  • 

' 0.  M'Cutcheon 

0.  Myre 

Garey  0.  Whittingham 
Garland*.  Littlewood 

0.  Riordan      . . 

Garlick  0.  J  ackson  •  • 
Garner  0.  Garner  •  • 
■  0.  Hannynton 

Garnett  0.  Acton  •  • 
Gamons,  Hughes  0.  .. 
Garrard  0.  Frankel  . . 
Garratt  0.  Niblock  • . 
Garrett,  Fox  0.  (No.  1) 

(No.  2) 

— ,  Gardner  0.  .  • 
Garrety,  Winchelsea  0. 
Garrick  0.  Taylor  .  • 
Garrod  0.  Holden       •• 


Garwood,  Rickabe0... 

Gaskell  0.  Chambers  xxvi.  252,  SOS,  360 

,  Creswick  0 xvi.  577 

Gas  Light  and  Coke  Company,  Sy- 

nonds  0.     xi.  283 

■  0w  Symonds   xi.  28S 

Gatayes  0.  Flather     ••         xxxiv.  387 
Gatcombe,  CoweU  0.  .  •  xzviL  £68 

Gath  0.  Bonon  L  478 


INDEX  OF  CASES  REPORTED. 


PAGE 

• .      ii.  346 
• .  xvii.  686 
x?ii.  421.433; 
xxi.  118 
Gayford,  Dean  and  Chapter  of  Ely 

•  •  zvi.  561 

•  •      ▼.  157 
..  viii.  472 

•  •xxiv.  163 
..      ▼.  131 

xxiii.  449 
..zzv.  310 


Oaimt  a.  Taylor 
Oauntlett  o.  Carter 
Gayfere,  Dixon  v. 


a*   a  •  •  •  •  • 

Gayler,  Howell  v. 
Gaze,  Love  v.  •  • 
Geaves,  Cavendish  v. . . 
Geary,  Thompson  v.  •• 
Gedye,  Flower  o.       .  • 
-^—  V,  Matson 


p.  Duke  of  Montrose     xxvi.  45 

f  Re     ..         ..  xxiii.  347 

Gedye,  In  re  ..         ..xiv.56;  xv.  264 


Gee  V.  Gurney 
».Liddle(No.  1) 

(No.  2) 
(No.  3) 

(No.  4) 


•  • 


viii.  315 
XXXV.  621 
XXXV.  629 
XXXV.  631 
XXXV.  658 
.  viii.  362 
xxxi.  243 


Gell,  Act..Gen.  «• 
Gellatly,  Brown  v. 
General  International  Agency  Co., 

In  re xxxvi.  1 

'    Orders  of  Court        . .  xxx.  635 
■  Rolling  Stock  Co.,  The 

xxxiv.  314 

,  Re, 

XXXV.  207 

XXXV.  350 

XXXV.  382 

..xviii.  522 

..xxvi.  557 

xxix.  321 

. .   XX.  541 

xxxii.  322 

. .     ix.  497 

..       i.  271 

xi.  1 


The 
George  o.  George  (No.  1) 
— :: — c. (No.  2> 


-,  Hewitt  o. 
•  V.  Whitmore 


Gerard,  VValmesley  si. 
Gerrard  o.  Butler 
Gethiiig,  Absolom  «.  •  • 
Ghost  V.  Waller 
Gibhes,  Pickwick  v.  . . 
Gibbins  v.  Board  of  Management 


Taylor 


xxii.  344 

..xxiii.  212 

xxxii.  130 


Gibbon,  Fletcher  V.  .. 

Gibbons  v.  Snape 

Gibbs,  Lindsay  tiu      xxii.  522 ;  xxvi.  51 

«.  Wells xxii.  204 

,  Wellso. iii.  399 

Gibert,  Beavan  V.       ..         ..  viii.  308 
,  Hales  p.        ..         ••  viii.  236 
Giblett,  Hersey  v.      ..         ..xviii.  174 
Gibraltar  and  Malta  Bank,  In  re  The 

xxxiv.  556 


Gibson  «.  Alsager  . . 

■  «.  Baker 

,  Banks  v.  .. 

-^— • ».  Chayters  .  • 

,  Cogent  V. 

— —  ».  Fletcher  . . 

■  V.  Goldsmid  .  • 
— —  V.  Harrod  .  • 
—  V.  Hewett  . . 
— —  p.  Nicol  •• 

■  ■  '  ■  V,  Seagrim  . . 
^— —  ».  Sturgis  .  • 

p.  Wills 

Giddings  o.  Giddings 

Olesler  «« Jonea  •  • 


..     ix.  403 

..    xii.  101 

xxxiv.  566 

..  viii.  167 

xxxiii.  557 

xxiii.  212 

xviii.  584 

•  •     viii.  90 

..     ix.  293 

VL  422 ;  ix.  403 

..    XX.  614 

..     ix.403 

..  xxi.  620 

X.  29 

418 


Giffard,  Staines  o.      . . 
Gilbert,  Att-Gen.  v.  .  • . 
Gilbertson  o.  Gilbertson 
Gilby,  Ottley  V. 
Gilchrist,  Hume  v.     •• 
Giles  V.  Burchell 
Gilford,  Abby  v. 
Gill  V.  Barrett..         .. 
Bridgman  v. 


PAGE 

484 

..       X;517 

xxxiv.  354 

..  viii.  602 

. .  xiii.  366 

. .       xi.  34 

xi.  28 

xxix.  372 

..xxiv.302 


-,  Eyton vii.  155 

,  Reeves  v.  • .         .  •        i.  375 

ix.  492.  611 
vii.  269,  572 

•  •       iii.  78 

•  •  xxii.  619 
xxviii.  481 
..  viii.  154 

xxxii.  385 
..  vi.  188 
xxxi.  133 
. .  xxL  497 
xxxiv.  305 
xxxiiL  302 
ix.  492,  611 
• .  XV.  200 
..  ix.  324 
..  V.245 
xxxiv.  528 


Gillatt,  Glazbrook  v. .. 
Gillespie,  Kerr  o. 
Gil  let  V.  Peppercome 
Gilley  v.  Burley         •  • 
Gilliat  p.  Gilliat 
Gilmour,  Fulton  V.     •• 
Giraudy  Re 

Girdlestone,  Watts  p. . . 
Gisborne,  Lang  p.  .  • 
Gittings  V.  Cooke  •• 
Glabolm  p.  Barker  .. 
Glanville  p.  Glanville.  • 
Glazbrook  p.  Gillatt  . . 
Gleadow  p.  Hull  Glass  Co. 
Glendening  p.  Gleudening 
Glengall  p.  Barnard  •. 
Glenton,  Williams  p.  •• 
Gloucester  (Corporation  of).  The 

AtL-Gen.  p.     xxviii.  438 

....._^ ,  Trye  p. 

xiv.  173 
Glover  p.  Hartcup  .  •  xxxiv.  74 
Glynn  o.  Morriss  ..  xxvii.  218 
p.  Bell ii.  17 


Goater,  Edmonds  p.  •  • 

Goddard  p.  Lethbridge 
'  p.  Smith        .  . 

Godfrey,  Calvert  p.   •  • 

p.  Tucker 

Godson  p.  Turner 

Godwin,  Earoes  p. 

GoflT,  Wright  p.  •• 

Goggs,  Gurney  p.       •  • 

Goldicutt  p.  Townsend 

Goldney  r.  Crahh      . . 

Goldsmid's  Case        • . 

Goldsmid,  Croft  v.     • . 

— — jGihsonp.  •• 

.  Lucas  p.    • . 

Gorome,  Hill  p.  •• 

Gooch  p.  Gooch         •  • 

p.  Ha  worth     •  • 

Gooday  p.  Colchester,  &c.  Railway 

Company  ..         ..xvii.  132 

Goodchild  p.  Terrett . .         .  •      v.  398 

Goodenough  p.  Tremamondo        ii.  512 

Goodfellow  p.  Goodfellow     • .  xviii.  356 

264,  427 
V.  585 
.  XXL  478 
.  viii.  379 
ii.  30 
>  zxv.  65 
xxix.  Ill 

23 


..    XV.  415 

..    xvi.529 

•  •      viii.  41 

ii.  267  ;  vL  97 

xxxiii.  280 

. .      XV.  46 

.  •  xxxi.  25 

. .  xxii.  207 

• .  XXV.  334 

xxviii.  445 

..  xix.  338 

• .  xvi.  262 

..xxiv.  312 

..xviii.  584 

xxix.  657 

i.  540 

.  •  xiv.  565 

iii.  428 


•  • 


Goodier,  Bovill  p.      • . 
Goodill,  Ezart  p.         .. 
Gooding,  Reed  p. 
Goodman  p.  Kine       . . 
Goodwin  p.  Clewley  . . 

——  p.  Finlayson 

Goose,  Holdsworth  v. 


INDEX  OF  CASES  REPORTED. 


Gorbell  o.  Dbyisoii 
'  •.  Forrest 


PAOB 

• .  xviii.  (66 
..XTiii.  556 


Oorden  v.  Cheltenham  Railw.  Co.  v.  229 

..   xvi.  802 

..    XV.  351 

xxviii.  519 

.     xvii.  421,  433 

. .  xvi.  440 

. .  xxviii.  5 

xi.  265 ;  xiv.  508 

..     xi.  170 

xxvii.  603 

. .  XXV.  234 

.    1.457;  xi.48d 

•         ..xviii.  388 

i.  226,  347 

•  .xxxii.  58 

• .  xvii.  245 

.  •  xix.  478 

xxxtv.  593 

. .  xix.  529 

>•     iil  428 

xxviii.  485 

..     iv.  117 

xxxit.  391 

xxiv.  442 

».    XV.  189 

xix.  338 


Gordon,  Brown  v. 

■  V.  Dalzeil 
9.  Duff 

,  Fluker  v« 
V.  Jesson 

,  Re     •• 
''     .      ,  Rice  V. 

•  V,  Whieldon 
— —  V,  Woodford 
Gorely  «.  Gorely 
Goren,  Dihbs  •. 
Goring  V,  Cust  .  • 

Gomall,  In  re.. 
Gosling  V.  Gosling     .  • 
-^^^  V,  Townshend 
Gosset,  Daniel  v, 

,  Turner  v,       •  • 
Gosset' 8  Settlement,  In  re 
Gouch  V.  Uaworth 
Gould,  Att-Gen.  v,   .. 
— — ,  Currie  v, 
'  V.  Gould 

—— — ,  In  re  •  •         .  • 

,  Rose  0.         .  • 


Gouldney  v.  Crabb  . . 
Gouldsbury,  Huddlestone  v.. .  x.  547 
Gout  V.  Aleploglu  . .  . .  vi.  69,  n. 
Gouthwsite  v,  Rippon  . .         i.  54 

Gover  v.  Davis  , .  xxix.  222 

V,  Stilwell  ..         ..  xxi.  182 

Governesses'  Benevolent  Institution 

V.  Rusbridger      • .  xviii.  467 

Governors  for  Relief  of  Poor  Widows, 

&c.  of  Clergymen  v.  Sutton  xxvii.  651 
Gower  o.  Towers  . .  . .  xxvi.  81 
Goymour  0.  Pigge  ..  ..  vii.  475 
Grace,  Webb  v.  . .         .  •    xii.  489 

Graflftey  s.  Humpage.*         ..         i.  46 
Graham  v.  Birkenhead,  &c.  Railway 


xii.  460 
• .  xvi.  550 
xxiii.  388 
..  iiL124 
. .  xxxi.  30 
xxxiii.  242 
..xxiv.  483 


Company 

■  «.  Graham 
"'~^"^"~*  •»  JLjee .  • 

■  V.  Oliver 
V.  Paternoster 

t  Pownsll  V.     i 
— ,  Wheaton 

».  Wickham  (No.  1)    xxxi.  447 

».  Wickham  ( No.  2)  xxxi.  478 

Graham's  Will,  In  re  xxxiii.  479 

Grand  Junction  Canal  Co.,  Dicken- 
son V.   XV.  260 
'        V.  Dimes     xii.  63 
Grane  o.  White  . .  xviii.  57 1 

Granger,  Kendall  v.  .  •         • .      v.  300 
— — ,  Le  Blanch  v.  xxxv.  187 

Grant  v.  Grant  •  •         xxxiv.  623 

— ,  Heighington  v,  . .       i.  228 

,  Toghili  V.  (  Re  Boord) . .    ii.  261  s 

vi.  348 
— ^,  Woodbum  ».  , .  • .  xxii.  483 
Granville  (Lord),  Hilton  «.  ..   iv.  130; 

V.  263 
24 


PAGE 

Grassiot,  Ivison  v xvii.  321 

Grattan,' Haigh  V i.  201 

Gratwick's  Settlement,  In  ra  xxxv.  215 
Gravener,  Ackland  v.  xxxi.  482 

Gray  v.  Adamson       •  •  xxxv.  388 

^-~,  Bateman  v.        . .  xxix.  447 

,  Craggs  «.  ..  sxxv.  166 

,  Forman  v.        . .        ix.  196, 200 

V.Gray i.  199 

«^-^o.  Haig  ••  xiii.  65  ;  xx.  219 

— ,  Haig  V.  xiii.  65  \  xx.  219 

^— -  o.  Liverpool  and  Bury  Rail- 
way Company       ••     ix.  391 
— ,  Pearce  v.         . .         . .     iv.  127 
Great  Luxembourg  Railway  Co.  o. 

Magnay  xxiii.  646 

—  Northern  Railway  Company, 

Mercers'  Company  o.    xiv.  20 

—  Yarmoutli  (Corporation  of), 
Att-Gen.  a.  . .         • .  xxi.  625 

Created  v.  Created  ..         ..xxvi.  621 
Greatorex,  Foxwell  «•  xxxtiL  345 

Greatwood,  Jones  v xvi.  527 

Greaves  o.  Greaves    •  •         •  •    xii.  422 
V,  Wilson      . .     XXV.  290,  437 


Greedy  v.  Lavender     xi.  417 ;  xiii.  62 
Green  o.  Badley         ..       vii.  271,  274 

,  Bethel  1  v.         • .         xxxiv.  302 

-^— >  V.  Dunn  • .         •  •         . .       xx.  6 
— ,  Fletcher  v. 

(No.  2) 

,  Fuller  V.  »• 

■     ■  ,  Hardey  «.         •  • 

,  Haslewood  «.  .  • 

^—  V.  Holden  •  • 

— ,  Jenkins  ».  (No.  1) 

(No.  2) 

-  (No.  3) 


xxxiii.  426 

xxxiiL  518 

..xxiv.  217 

. .    xii.  182 

•  •  xxviiL  1 

..       i.  207 

xxvii.  437 

xxvit  440 

xxviii.  87 

xxii.  395, 625 

. .     iv.  524 

xxxiv.  170 

•  xxiiL  530 

iL  70 

viii.  457 :  xi.  453 


—  V,  Low 
^—  V,  Maitland 

,  Mathers  9. 

V.  Nixon 

V.  Pulsford 

— ,  Salmon  o. 

•— ^0.  Snead*.         ••         ..xxz.  231 

0.  Tompson      ••         ..    vii.  271 

Green's  Parent,  Re  ••  ..xxiv.  145 
Greenacre,  Duncombe  v.        xxviii.  472 

(No.  2)  xxix.  578 

Greenall,  Tarbuck  0. . .  . .  vi.  358 
Greenhill,  Att-Gen.  0.  xvxiii.  193 
(No.  2) 

xxxiv.  174 

— ,  Rump  0 XX.  512 

,  WiUes  0.  (No.  1)    xxix.  376 

(No. 2)    xxix. 387 

Greening  0.  Greening  ..       i  121 

Greenlaw  0.  King  i.  137 ;  iii.  49 

Greenslade  0.  Dare  xvii.  502  ;  xx.  284 
Green  way,  Buchanan  0.     xi.  58; 

xii.  355 

— — ,  Malins  0.        x.  564;  xi.  52 

Greenwell,  Fenwick  0.         ..      x.  412 
Greenwich  Hospital  Improvement 
Act,  Re ZX.458 


INDEX  OF  CASES  REPORTED. 


Oreenwoodi  Butler  ■• 
■  «•  Churchill 


PAGE 

. .  zzii.  303 
•  •    vi.  S14t 
TiiL  413 ;  xiv.  160 


V.  Evani 
fi  Jemmett 
•.  Penny 
«L  Percy . . 
«.  Roberts 
V.  Rothwell 


— — ^  9,  Wakeford 
Greet  v.  Greet  • . 

Greetham  «.  Colton  •  • 
Gregg  V.  Coates 

,  In  re     ••         .. 

< 0.  Slater zxii.  814 


iv.  44 
zxvt  479 

•  •    xii.  403 

zzvi.  672 

•  •      XV.  92 
vi.  492 ;  vii. 

279,  291 
..  i.  676 
..  V.  123 
xxxiv.  616 
• .  xxiiL  33 
269 


—  V.  Taylor 

Gregory  v.  Att.-Gen. 

— — ,  Bromley  ».  .. 
,  Cbappell  V.  •  • 
,  D'Eyncourt  •• 
^-  V.  Marychurch 

— ^  n.  Patcbett    .. 


#  « 

•  •  ■ 


••  Spencer 


i.  123 
ii.  366 
ill.  296,  n. 
xxxiv.  260 
xxxiv.  86 
xii.  276,  398 
xxxiii.  696 
..  xi.  143 
• .      ii.  641 


Gregory's  Settlement,  Re      xzxiv.  600 

Gregson,  Re zxvi.  87 

Greisley  v.  Chesterfield  (Earl  of) 

xiii.  288 
Grenfell «.  Windsor  (Dean  of)  ii.  644 
Gresham    Assurance    Co.    (The), 

Mamby  v.    .  •         . .  xxix.  439 

Gresham  o.  Price  •  •  . .  xxxv.  47 
Greves,  Cooke  «.  . .  . .  xxx.  378 
Grerille  «.  GreTille  (No.  1 )    xxvii.  694 

(No.  2)    xxvii.  696 


Grey  e.  Jenkins 

,  Pickersgill  o.  .. 

— -,  Ward  V.  •  • 

Griesbach  v.  Fremantle 
Grieveson  «.  Kirsopp 
Griffin  0.  Clowes 

,  Sellar  o.        •  • 
Griffith  V.  Blunt 
Griffiths  V.  Bracewell 

— ,  Chubb  9.  ... 

,  Ellis'  p. 

— V.Evan      .. 

— ».  Porter    .. 

■  '  '  '  ,  Summers  v» 
Grime,  Marshall  o.  . . 
Grimes  v.  Harrison  (No.  1)     xxvi.  436 

— ^ (No.  2)    xxvii.  198 

Grimwood,  Harrison  V.        ..    xii.  192 

Grint,  Romilly  e ii.  186 

Grocers'  Company,  Att-Gen.  «.   vi.  626 

Gronow,  James  v x.  276 

Groome,  Parsons  «.      iv.  621 ;  xii.  180 
Grove,  Gullan  «.        • .         .  •  xxvi.  64 

V.  Hillersdon     ..         ..  xxi.  618 

V,  Price xxvi.  103 

— —  V.  Sansom  •  •         •  •       i.  297 

Grosvenor  v.  Durston  . .    xxv.  97 

— —  ».  8herratt  xxviii.  669 

Grote,  Ibbetson        ..         «.    xxv.  17 


..xxvi.  361 
• .  XXX.  362 
xxvi.  486 
..  xvii.  314 
..  V.  283 
XX.  61 

xxxii.  642 
. .  iv.  248 
•  .  XXXV.  43 

XXXV.  127 
. .  vii.  83 
..  V.  241 
. .  xxv.  286 
. .  XXXV.  27 

xxviii.  376 


Grubb  V.  Perrr  •  • 

Gruning  v.  Prioleau  . . 
Guardner  v.  Boucher 
Gudgeon,  White  «.  .  • 
Guidici  v.  Kinton  • . 
Guion,  Crosbie  o.  •  • 
GuUan  v.  Grove         •  • 

,  Stevenson  v.  •  • 
Gully  V,  Cregpoe  . . 
Gummoe  v.  Howes  . . 
Gundry  v.  Pinniger  •  • 
Gunn,  Howard  o. 
Gunter  e.  Gunter  .  • 
Guppy,  Few  v. 

V.  Few 

Gurden  v.  Badcock 
Gurner,  Harman  e. 
Gurney.  Gee  v. 

».  Goggs 


PAGE 

• .    vii.  376 

xxxiii.  221 

..     xiii.  68 

• .  xxx.  646 

..     vi.  617 

xxiii.  618 

. .  xxvi.  64 

xviii.  690 

xxiv.  186 

xxiii.  184 

. .     xiv.  94 

xxxii.  462 

xxiii.  671 

281,  n. ;  xiii.  467 

. .  xiii.  467 

•  ..     vi.  167 
XXXV.  478 

•  ..  viii.  316 
. .  xxv.  334 


Guy  V.  Guy it  460 

,  Yo(inge.  ..         ••     viii.  47 

Gwyer  v.  Peterson      •  •         •  •  xxvi.  83 
e.  Strood        ..  xxviii.  130 

Gwynne  p.  British  Peat,  Charcoal, 

and  Manure  Company  ^vii.  7 


-  V,  Chalie 

-  V.  Edwards 

-  V.  Hicks 

-,  Holland  v. 
-,  Thomas  9. 


ix.319 

ix.  22 

..       ix.22 

.  ..    viii.  124 

viii.  312;  ix.276 


Haberdashers'  Company,  Att- 
Gen.  v.  iii.130;  xv.  397;  xviii.  608; 

xix.386 
Haddelsey  v.  Adams  . .  . .  xxii.  266 
Haddelsea  v,  Nevile  ••  ••  iv.  28 
H  ad  field,  Benson  e.  ..  ••  v.  646 
Hadland's  Settlement,  Re  ..xxiii. 266  ' 
Hadley,  Robinson  «.. .  ••  xi.  614 
Hadwen  V.  Hadwen  ..  ..xxiii. 661 
Had  wen's  Settled  Estates,  Re  xxiv.  220 
Hafod  Lead  Mining  Co.,  Re  xxx  v.  391 
Haggar,  M'CuUoch  v.  •  •    xii  646 

Hagger,  Ex  parte     .  •         • .         i*  98 

V.Payne      ..         ..xxiii. 474 

Haig  V.  Gray  • .         . .  xiii.  66 ;  xx.  219 

,  Grayv.  ..         ..  xiiL66;  xx.219 

Haigh  V.  Grattan       ..         ••       i.  201 

,   Inre    ..         ••         ..   xii.  307 

Haines  v.  Buniett     •  •  xxvii.  600 

V.  Taylor        . .         . .        x.  76 

Hair,  In  re     ..         ••    x.  187;xi.  96 


Haldenby  v.  Spofforth  i.  390 ;  ix.  196 
Hale  V.  Bushill  ..  xxxv.  343 
V.Hale* iv.  369 


—  V.  Pew    •  •         •  • 

Hales  V.  Cox  •  • 
-— »   V.  Darell  .. 

»  Gilbert  v.        . . 
— — ,  Morlancourt  v. 
— ,  Stummvoll  v.  •  • 
Haley  v.  Bannister    •  • 

HaU,  Att..Gen.  V xvi.  388 

,  Clark  V.  •  •         •  •  viii.  396 

26 


xxv.  336 
xxxii.  118 
. .  lit.  324 
..  viii.  236 
..  viii.  236 
xxxiv.  124 
..xxiiL336 


INDEX  OF  CASES  REPORTED. 


PAGE 

Hall,  Clements  a.  . .  . .  zxi7. 333 
— —  V.  Clive..  ••  ..  XX.  575 
— —  0.  Franck  •  •         • .     xi.  5 1 9 

o.  Hall  . .  xii.  414 ;  xx.  1,39 

,  Hawkins  v,       .  •         • .         i.  73 

— -  V,  Senhouse  •  •  •  •  xiv.  241 
Hall*s  Charity,  R«     • .  . .  xiv.  115 

Hallett,  In  re xxi.  250 

Halsall,  Inre xi.  163 

Hamel,  Sarazin  v.  (No.  1)     xxxiL  145 

(No.  2) 


HaniiUon  v.  Baldwin.. 
'            — ,  Frost  9, 
V.  Mills 


•  • 


xxxii.  151 

>•    XV.  232 

iv.  33 

xxix.  193 

xxxi.  255 

Liv.  498 


Hammersley,  Eisdell  v. 

■  ,  Johnson  v. 

Hammersley's  Settlement,  In 

re xxiii.267 

Hammond  «.  Hammond      • .     xix.  29 

f  Kelly© xxvi.  36 

• — ,  Penruddock  ©.     .  ^      xi.  59 

— ,  Peto  ».  xxix.  91 J  XXX.  495 

' V,  Smith   . .  xxxiii.  452 

Hampv.  Hamp         ..  xxxv.  189 

Hampstead  Junction  Railway 

Company,  Re         ..         .'.xxvi.  214 
Banbury  «.  Hussey   . . 
'  —  V.  Spoon er  . . 

V.  Tyrrell 


..  xiv.  152 

▼.  630 

. .  xxi.  322 

•  •  xxit.  496 

•  •    xiii.  75 
. .  ▼.  223,  n. 

xxvii.  561 
• .  xxvi.  630 

xxix.  363 
. .  ix.  495 
ix.  3 
..  XXX.  19 
• .  X.  536 
• .  xxii.  627 


Hanchetto.  Briscoe  .. 

Hancock,  Be wleyv.  .. 

— ^— —  V,  Eaton      • . 

Hand,  Turner  r. 

,    Vickers  v.       • . 

Handley  v.  Farmer    .  • 

«.  Metcalfe  •• 

Hanmer,  Courand  v, . . 

Hannah  v,  Hodgson  .. 

Hannam,  Ryalt  v. 

Hannyngton,  Gamer  v. 

Hanover  (King),    Brunswick 

( Duke  of)  V,        vi.  1 

■    ■  V.  Wheatley      iv.  78 

Hanrott,  Wombwell  V.  ..xiv.  143 

Hanson,  Eyre  o.         . .         . .      ii.  478 

Harbin  v.  Darby  (No.  1)      xxviii.  325 
,  Stocker  v iii.  479 

Harby,  Commissioners  of  her  Ma- 
jesty's Works  and  Public 
Buildings  and  the  Batter, 
sea  Park  Commissioners 
V xxiii.508 

— —  V,  Mitford      . .         • .  xxi.  280 

Harcourt,  Ainsley  v. . .  xxviiL  313 

■    ■        ,  Somerset  Coal  Ca- 


nal Co.  V. 
— —  V,  White   . 
Hardey  v.  Green 
— —  w.  Hawkshaw 
-,  Triston  v. 


•  • 


•  •xxi  7.571 

xxviii.  303 

..    xiL  182 

• .    xii.  552 

xiv.  21,  232 

Harding,  In  re  . .         . .      x.  250 

■■    '    »    Livesey  9.    i.  848;  xxi.  227 ; 

zxiii.  141 

»   St.  Albyn  v.  ••xxvii.  11 

Hardiaty,  Wainwright  v.      . .      ii.  363 

S0 


PAGE 

Hardwick,  Ring  «...         • .      ii  353 

V.  Wright..  xxxv.  133 

Hardwicke,  Lane  v.  ••  ▼.  222;  ix.  148 
Hardy  o.  Caley  •  •  xxxiiL  365 

,    Cowlishaw  o. ..         ..  xxv.  169 

— ,    Ex  parte        ••         ..xxx.  206 
Hardy  v,  Hull  ..         ..  xvii.  355 

— -^y     Lockhart  v.    . ,  iv.  224 ;  v.  305 ; 
Yi.  267 :  ix.  349,  379;  x.  292 
-— — ,    Newman  o.     ..         ..      x.  292 

^^,    Thomas  v x.  292 

Hare  V.  Hare..         ..         ..      t.  629 

V.  Hill iii.  450 

Hares  v.  Stringer      • .         .  •    xv.  200 

Harford,  Davies  o.     ..         ••     iii.  118 

■    V.Lloyd      ••         ..   XX.  310 

Hargrave  v.  Hargnive  viii.  289 1 

ix.  153,  549.552;  xii.  408} 

xiii.  102;  xxiii.  484 

Harkness,  D'Huart  s.  xxxiv.  324 

Harman,  Marquis  of  Bute  «••  •     ix.  320 


0.  Gurner 


•  • 


Harmer  v.  Priestley 
Harms  v.  Parsons      •• 
Harnett  v.  Macdougall 
Harper  and  Jones,  In  re 

,  Stringer  «.    . . 

Harpur,  Hedges  v.     •  • 

,  Wood  0.       . . 

Harries  v»  Lloyd 
Harrington's  Trust,  Re 
Harris,  Amson 

V.  Collett 

,  Evans  v. 


r.478 
..  xvi.  569 
xxxii.  328 
..  Tiii.  187 
..  X.  284 
xxTi.  33,  585 
..     ix.  479 

•  •  iii.  290 
..  ▼1.426 
• .  xxix.  24 
. .  xix.  210 

•  •xxvi.  223 

▼.45 


V.  Farwell         xiii.  403;  x^.  31 
e.  Harris  (No.  1 )      . .xxix.  107 

(No.  2) 

(No.  3) 


o.  Howe  (Earl) 
V.  Mott 


..xxix.  110 
xxxii  338 
..xxix.  261 
. .   xiv.  169 


».  North    De^on    Railway 

Company    ..         ..         ..    xx.  384 

Harrison,  Grimes  p.  ..         ..xx^i.  435 

(No.2)..xxvii.l98 


V.  Grimwood 
V.  Harrison 


xii.  192 

•  •     ▼.  130; 

xxviii.  21 

•  •      ▼ii.  49 

•  •        X.  57 
..xxxi.  207 


-,  Havergal  v. 
-,  In  re 
•f  Rowsonv... 
-,  Sheffield  Gas  Consum- 
ers' Co.  9. 
-  9.  Tennant 
•  V.  Weale    . . 


Harrod  o.  Gibson 
Harrop  v.  Wilson 
Harryman  v.  Collins  . . 
Hart,  Coates  v.  •  • 
V.  Clarke  • . 

—  ».  Mon^efiore    •  • 

—  ».  Roberts         . . 

V,  Tribe..        xviii.  215;  xix.  149 

(No.4).,  xxxiL279 

Harteup,  Glower  v.    . .        •  •  xxxi^.  74 
Hartland  (Lady)  v.  Atoherley     viL  6t 


•  •xvii.  294 
..  xxi.  482 
..iv.  144,  n. 
. .     viii.  90 

xxxiv.  166 

•  •  xviiL  11 
xxxiL  349 

. .  xix.  349 

• .  xxx.  280 

xxxii.  231 


INDEX  OP  CASES  REPORTED. 


PAGE 

Hartland  v.  Murrell  . .  xxvii.  204 

Hartley  v.  Ostler        . .         . .  xxii.  449 

,  Re XXX.  620 

,  Smith  p.        ..         ••       V.  432 
— — —  V.  Tribber     ..         ••   xtL  510 

,  Wilkinson  V*  ••    xr.  183 

Harton  v.  Bartlett  • .  . .  xvii.  479 
Hartopp,  Flower  «.  . .  W.  476 ;  viiL  1 99 
— ^—  —  0.  Hartopp.*  ..  xxi.  259 
Hartshill  Endowment,  In  re    xxx.  130 


Hartshorne  v.  Nicholson 
Hartwell,  Agaheg  v,  •• 
—  ».  Colvin    . . 


Hartwright,  Wbiifen  v. 

Harvey  v.  Bignold     . . 

,  Butterwortb  v. 

'  9,  Clark        •  • 

■  V,  Harvey 


xxvi.  58 

T.  271 

xvi.  140 

xi.  Ill 

▼iii.  343 

ix.  130 

•         ••      XXV.  7 

.iv.  215;  V.  134: 

xxxit  441 

xxxiv.  237 

vii.5I7;  viii.439 


•  • 


V.  Shelton     . 
p,  Trenchard 


>,  Millard  v. 

•  V.  Mount 

-,  Re xxvii.320 

..    vii.  455 

xxxiv.  240 

xxxiii.  125 

..      ii.  236 

..  xxviii.  1 

xxxii.  217 

•  •  xxx. 260 

..     vii.  592 


Haselfoot,  Paske  v. 
Haslar  v.  Hollis 
Haslewood  v.  Green  •  • 
Hassell,  Bonfield  v,  .  .• 
Hastings  v.  Lord  Ashley 
,Bell  V. 


•  • 


Richardson  v,  vii.  58,  301, 


Haswell  v.  Haswell   . . 
Hatch  o.  Hatch 
-— —    9.  Skelton 
Hatchell,  Morgan  o.  • . 
Hately  o.  Burgess      • . 
Hatfield's  Estate 

(No.  2) 

Hatton  V.  Finch 
— ,  Underwood  v. 
Haublon,  Smith  v.     .  • 
Havergal  v.  Harrison 
Hawke  v.  Kemp        .  • 
Hawken's  Trusts,  Re 
Hawkesworth,  Pattison  p. 
Hawksworth  v,  Hawksworth 
Hawkins  V.  Hall 

p.  Woodgate 

Hawkshaw,  Hardey  «. 
Haworth,  Gouch  v.  . . 
— — ,  Holgaie  p. . . 
Hay  V.  Bowen  •  • 

— ,Burdellp. 
Haycock,  Webb  «.     . . 
Hay  den  v.  Kirkpatrick 
Hay  don  v.  Bell  . . 

Hayford  o.  Griddle    •  • 
Hayle*s  Estate,  In  re 
Haymes  v.  Cooper      •  • 
Haynes  p.  Ball 

V.  Yeomana  .. 

Haytcr,  Bennett  9. 
■  ■     '  f  Dalton  a. 


354;  xi.  17 

•  •xxviii.  26 
..  XX. 105 
.  •    XX.  453 

•  •  xix.  86 
. .  xxvi.  249 
..xxix.370 

zxxii.  252 

..     iv.  186 

V.  36 

• .  XXV.  482 

vii.  49 

..     iii.  288 

xxxiii.  570 

X.  375 

XVII.  1 

i.  73 

vii.  505 

xit.  552 

•  •     iii.  428 

•  •  xvii.  259 
V.  610 

xxxiii.  189 
• .  xix.  342 

xxxiv.  645 
. .       i.  337 

•  •xxii.  477 
..xxxi.  139 

•  xxxiii.  431 

.  iv.  101  s  V.  140 

..xxiv.  127 

ii.  81 

vii.  250,  818,  586 


•  • 


Hayward,  Essell  v.    . . 

^—  p,  James    •• 

— ,  Parsons  «..  • 

p,  Williams 


Haywood  v.  Cope      .  • 

Hcales  v.  M*j^lurray  .. 

Heanor  Friendly  Society*  In 

re     ••         ..         ••         •• 


PAGE 

15a 

xxviii.  523 
..xxxi.  199 
..xxii.  220 
..  XXV.  140 
..xxiii»401 


i.  508 


Heap,  Schofield  v.  • . 

Heape,  Sabin  v.  •• 

Heard,  Tanner  o.  •  • 
Hearn,  Hold  en  o. 

p.  Way  . . 

Heath,  Butterfieldp... 

V.  Lewis  •• 

,  Loxley  ».  •  • 
— • —  e.  Nugent  .. 
V,  SamRon  •  • 


. .  xxvii.  93 
xxviL  555 
..xxiii.  555 
.  •  i.  445 
. .  vi.  36S 
..  XV. 408 
. .  xvtii.  527 
xxvii.  523 
..xxix.  226 
•  •  xiv.  441 


Heath's  Settlement,  In  re  ••  xxiii.  198 


Heathfleld,  Tennant  v, 
Heaton  v.  Dearden 
Wilson  r. 


•  • 


xxi.  255 
xvi.  147 
xi.  492 
xxi.  412 
xiv.  11 
ix.  479 


Heaviside,  Simmonds  v. 
Hebdin,  Nutting  «.   .. 
Hedges  V.  Harp ur     .. 
v.The  Metropolitan  Rail- 
way Co xxviii.  109 

Heighington  v.  Grant  • .       L  228 

Hele  p.  Bexley  (Lord)  xi.  537;  xv.  340; 

xvii.  14;  XX.  127 
•^-^  V.  Donovan  ••  ••  xi.  537 
Helleley,  Johnson  v.  xxxiv.  68 

Hellicar.  Powell  v xxvi.  261 

Heming  v.  Archer  vii.  515;  viii.  294; 

iz.  566  ;  xi.  168 
..  iv.235 
..  viii.  102 
. .  iv.  423 
•  •  xi.  415 
. .  V.  297 
xxix.  216 
..  xix.  107 
xxviii.  656 
xxxiii.  174 


-,  Taylor  e. 


•  • 


Hemming  v.  Dingwall 
Hempstead  o.  Hempstead 
Henderson,  Carr  e.  . . 

■  p.  Constable 
Henderson  v.  Cross  . . 

,  Ex  parte 

,  Re 

,  Tuckey  •. 
Hendrie,  Palmer  v.  (No.  2)  xxvii.  349  ; 

xJkviii.  341 
Henley  (Lord),  Ex  parte 
■  p.  Stone    iii.  355  ; 


xxix.  311 

iv.  886,  389. 

392 

xxxiii.  96 

..    xii.  479 


Hennessey  v.  Bray    •  • 
Hennet  v.  Luard        . . 
Hennikerv.Cliafy  xxviii.621;xxxv.l24 
Henning,  Clanricarde  (TheMarquis 

of )  V.  ..         ..XXX.  175 

,  Whittle  p.     ii.  396 ;  xi.  222 

XXXV.  420 

. .  xiv.  626 

•  •  xxx.  476 

..       iv.  97 

i.  481 ;  V.  51 


•  • 


.  • 


Henshaw,  Cope  v. 

Hepburn,  Fisher  v, 

Hepworth  v.  Hill      • 

Hercy  p.  Ferrers 

Hereford  v,  Ravenhill 

Herefordshire  Banking  Co.,  In  re 

XXxiiL  485 
Heritagpe,  Levi  «•  ••  •.xxvi.  560 
Herle,  Famhan  e.    .  •  is.  802,  n. 

27 


INDEX  OF  CASES  REPORTED. 


PAGE 

Herman  «.  Dunbar    ••  zxiii.  812 

Hersey  o.  Giblett      •  •         . .  xviii.  174 
Hertford  Charity,  Re  xix.  618,  n. 

-^—  ( Marquis),  Berchtoldt  (Coun- 

teas  of )  p vii.  172 

■ V,  De  Zichy  (Count 

and  Countess)       ..      ix.  11 
-^— — — ^  «.  Lowther  (Lord) 

ix.266 
^—  —  V,  Lowther  (Lord) 
(Countess  of  Berchtoldt's 
case)  ..         ••   vii.  107 

V.  Lowther  (Lord) 


Zichy's  case  (Countess)  vii.  1 


^— -  o.  Suisse 
Hervey  v.  Smith  (No.  1) 

(No.  2) 

Hesilrige,  McDonnell  v. 
Hesketh  «.  Magennis 
Hewett  V,  Foster 

— ,  Gibson  «,     • , 

Hewison  o.  Negus    • . 
Hewitt  V.  George 

,  Pease  v.       • 

Heywood  «.  Heywood 


..    ▼11.160 

. .  xxii.  299 

xxiii.448 

•  •  xvi.  346 
xxvii.  395 

▼i.  259  i  vii.  348 

•  •     ix.  293 
.  •   xvi.  594 

•  •xviii.  522 
>         . .  xxxi.  22 

..  xxix.  9; 

xxxiv.  317 

.      ix.  163 

ix.  22 


•  • 


. . 


•  • 


• . 


• . 


• . 


• . 


Hicks  V.  Alvanley  (Lord) 

,  Gwynnep.        .. 

«.  Kent iii.  141 

,  Lyallv.  ..  xx?ii.  616 

Hickson,  Eaves  v.     . .         . .  xxx.  186 
Higginbottom,  Brookbank  v.    xxxi.  35 
Higginson,  Forshaw,  v 
Hilesv.  Moore  •. 

Hill  V.  Bonner  • . 

V.  Gomme 

>  Hare  Vm  .• 

I  Hepworth  v.    . . 
— ,  Muskett  V.       .. 

V.  Trenery 

Hillcoat,  Bates  v. 
Hillersdon  v.  Grove  . . 
Hills,  Burgess  o. 
HilUo.Nash.. 
Hilton,  Frost  v. 


485 
XV.  175 
..xxvi.  372 
1.540 
iii.  450 
476 
iii.  301 
xxiii.  16 
xvL  139 
xxi.  518 
..xxvi.  244 
..  X.  308 
XV.  432 


«.  Granville  (  Lord) .  •   iv.  1 30 ; 

V.  263 

Hilyar,  Bolitho  V.      ••  xxxi v.  180 

Hind  v.  Selby  . .         • .  xxii.  873 

Hindev.  Blake  iii.  284 ;  iv.  597 ;  v.  431 
Kindle  v.  Taylor  . .  •  •  xx.  109 
Hindmarsh,  Tinkler  «.  .  •  ii.  348 
Hine,  Prince  v,   xxvL  634;  xxvil  345 


Hinton,  In  re .  • 
-I  Lea  o. 


xiv.  14;  XV.  192 
xix.  324 

Hioms  V.  Holtom      ..         ..  xvi.  259 
Hird  9,  Pinckney      .  •  xxxi  v.  278 

Hitch  V.  Wells  • .  viii.  576  ;  x.  84 

Hitchcock  o.  Clendinen       •  •    xiL  534 
■  V.  Jaques..         ••     ix.  192 

,  M'Hardy  v.  xi.  78,  93 

HitchenSi  Sutton  Harbour  Co.  «. 

xiii.408;  xv.  161 ;  xvi.  881 
Hitchings,  Wood  o.       ii.  289 ;  iii.  504 

28 


PAGE 

H  i  ves,  Adsetts  v xxxiii.  53 

Hoare's  case,  Electric  Telegraph 

Co.  of  Ireland       . .         . .  xxx^225 
Hobday  «.  Peters  (No.  1)     xxviiL  349 

(No.  2)     xxviiL  854 

(No.  3)     xxviii.608 

Hobler,  In  re viii.  101 

Hobson  V.  Bell  ••         ••       ii.  17 

0.  Neale        ..         ..  xvii.  178 

o.  Sherwood      iv.  184 ;  vu  63 ; 

viiL  486 ;  xix.  575 


— — — ,  Stansfield  v. 
Hoddel  V.  Pugh        •  • 
Hodge  V.  Foot 
— —  —  9,  Lewin 
Hodges  «.  Blagrave  .. 
— — ,  Bousfield  V. . . 


xvi.  189,  236 

xxxiii.  489 

xxxiv.  349 

i.  431 

..xviii.  404 

xxxiiu  90 


V.  Croydon  Canal  Co.        iii  86 

,  Morres  v.  xxvii.  625 

Hodgkinson  v.  Cooper         • .     ix.  304 
«.  National  Live  Stock 

Insurance  Co.  xxvL  478 
V.  Wyatt  . .     ix.  566 

xxxii.  221 

.     xi.  868 

xxiii.  83 

177 

473 

19 

xxiii.  604 

.      V.  159 


•  • 


llodgson  «.  Bibby 

^— ,  Buchanan  v. 

— V.  Coates  .. 

— — ,  Da  vies  v. .. 
— V.  Espinasse 

,  Hannah  v. 
^— —  V.  Hodgson 

,  Neale  p.    .. 

V.  Powis  (Earl)  xii.  392.  529 

— ^—  V.  Smithson  •  •  xxi.  854 

,  Turner  t; ix.  265 

Hodson  V.  Coppard   ..         ••    xxix.  4 
HofiVninster,  Beere  v.  xxiii.  101 

Hogben,  Leckieo.    ••         ••    vii.  502 
Hogg  V.  Cook  •  •  xxxii.  641 

o.  Jones  •  •         . .  xxxii.  45 

Hoggard  V.  Mackenzie         ..xxv.  498 
Hoffhton  V,  Hoghton  . .    xv.  278 

Hobombe  o.  Antrobus         • .  viii.  405 


Holden,  Garrod  o. 
— — ,  Green  ». 


t  Lautour  «.    x.  256 ;  xi.  624 
•  •         •  •      iv.  245 


— ~ —  V.  Heam 
— —  V.  Kynaston  , 
— — —  V.  Webber     . 
Holder  o.  Durbin 
Holdemesa,  Coard  v. 


V.  Lamport 
o.  Rankin 


Holdsworth  v.  Goose 
Hole  V.  Daviea 
Holford  V.  Phipps 
Holgate  «.  Haworth  • 
'  9.  Jennings  . 


L207 

1.445 

ii.  20fr 

•  •xxix.  117 

•  •     xi.594 
. .  XX.  147 1 

xxii.  891 

xxix.  129 

xxviiL  180 

•  •xxix.  Ill 
xxxiv.  845 

iiL484;  iv.475 

• .  xvii.  259 

xxiv.  628 : 


xxxiv.  79 

Holland  v.  AUsop      . .  xxix.  498 

,  Clack  o.        . .         •  •  xix.  262 

^— -  (  Lord),  Dickenson  v.        ii.  310 

■      p.  Gwynna     ••         ••  viiL  124 

.Re xix.  814 


INDEX  OF  CASES  REPORTED. 


PAOB 

Holland,  Semple  v.    . .  zxziii.  94 

HoUey,  Lippiat  0 i.  428 

HoUiday  o.  Overton  xiv.  467 :  xv.  480 
Hollingaworth,  Finch  v,       . .  xxi.  1 12 

9.  Sbakeshaft     xiv.  492 

HolHa,  Haalar  0.  ••      iL  236 

Holloway  o.  Holloway  . .  xiii.  209 

— —  V,  Radcliffe  xxiii.  163 

Holmes  v,  Arundel    (Corporation 

of)  iiL  303,  407 ;  iv.  155, 325 
>  Corporation  of  Anindel  v, 

iv.  325 

V.  Baddeley  . .   vi.  521 ;  vii.  69 

0.  Bell  ..         ..      ii.  298 

,  Swan  V xix.  471 

Holt's  Case,   Re    The    Universal 
Provident  Life  Association    xxii.  48 

Hoi  torn,  Fortnum  v xvi.  259 

(Hiomsv xvi.  259 

Homan,  Owen  v xiii.  196 

Home,  Brown  o.        . .  viii.  607 ;  x.  400 

—  p.  Patrick       ..         ..  XXX.  405 

and  Colonial  Assurance  Ca, 

The,  The  Colonial  Life  Assur. 

xxxiii.  548 
. .  XXV.  467 
xiv.  7 
..  xxi.  14 
..     vi.  400 

XXX.  1 

XXX.  14 

XX.  45] 

xix.  90 

xxvi.  293,  373 

xxxiv.  513 

..iii.  513;  vi.  176 

..         ..  xxiii.  17 

. .  xxvii.  74 

(No.  2)    xxvii.  613 

•  •  viii.  399 

168 

639 

xvu  182 

..     vi.  173 

xxix.  656 

..      vi.  246 

X.  19,  348 

Re  The   xxxv.  273 

..iii.  317;  x.  581 ; 

xix.  237 ;  xxii.  351 

V.  Liddell  xx.438;  xxi.  180,  183 


ance  Co.  v»  • . 

Homer,  Sanders  V 

Homfray,  Wood  v.     . . 
Honeyman  v.  Maryatt 
Honnor,  Kirkman  v, 
Honywood  «.  Foster    (No.  1) 

(No.  2) 

— V.  Honywood 

Hood  o.  Clapham 

V.  Cooper 

-  V.  0)(lander 

V.  Phillips 

,  Re 


Remnant  v. 


Hook,  Dowden  v. 
Hooper,  Baynton  v. 
^— —  V.  Cooke 
— ,  Crouch  «. 
— -^^  r.  Paver 

Mary,  Re 

— ,  Sandon  v. 

— ,  Tugwell  V, 

Hop  and  Malt  Co., 
Hope  V.  Hope 


•  • 


•  • 


Hopkins,  Davies  v. 
Hopkioson,  Bunny  v, 

».  Ellis  .. 

^— V,  Lusk  . . 

— — ^  ».  Roe    . . 
,  Rolt  V. . . 

,  Wade  p. 

Hopwood  V,  Hopwood 
Hora  V.  Hora  . .  • . 
Hordem,  Altree  «.  . . 
Horlock,  Johnson  v,  • . 
-^— —  V,  Smith  .  • 
--^—  ».  Wilson  . . 
Horn,  Audsley  v.      • . 


. .      ii.  276 

xxvii.  565 

V.  34  ;  X.  169 

xxxiv.  215 

i.  180 

..XXV.  461 

..   xix.  613 

. .  xxii.  488 

xxxiii.  88 

• .      V.  623 

iii.  294,  n. 

..xvii.572 

• .    xii.  545 

xxvi.  195 


PAGE 

Hornby,  Bell  v xiv.  439 

,  Psyn®  • **^'  280 

t>.  Toxteth    Park    Burial 

Board  . .  . .  xxxi.  52 
Home,  Page  v.  • .  ix.  510 ;  xi.  227 
Horry  v.  Calder  . .  . .  vii.  585 
Horsfall,  Smith  o.  xxi  v.  831 ;  zxv.  628 
Horsley  v.  Fawcett  ..  x.  191  ;  xi.  565 
Uorton,  Brett  v iv.  239 

V.  Brocklehurst  (No.    1) 

xxix.  503 

(No.    2) 

xxix.  504 

— — ,  Langton  «.    ..      iii.  464;  v.  9 

,  Richardson  v,   v.  87  ;  vi.  1 85  ; 

vii.  112 
Horton's  Settled  Estate,  Re  xxxiv.  386 
Hotchkin,  Bateman «.  .  •      x.  426 

(Na2)  xxxi.  482 

Hotham  o.  Somerville      v.  860 ;  ix.  63 

..xxvi.  483 

xxvii.  425 

..      vi.148 

..      V.497 

..     xxi.  29 

xxxv.  613 

..  xiv.  275 

xxxii.  462 

• .  xxL  550 

•  «  XXV.  575 

. .  viii.  424 


Houblon,  Smith  v.     • . 
Houghton,  Bankart  o. 
Houlden,  Allan  o. 
Houlditch  V.  Collins .. 
Household,  Littlejohns  «. 
Howard,  Branford  v... 
^— — —  V,  Earle         . . 

V.  Gunn         .. 

V,  Howard     . . 

,  Hughes  V,    . . 

— — ,   In  re 


».  Prince  x.  294, 312;  xiii.  72 ; 

xiv.  28 

,  Prince  9.      . .         . .  xiv.  208 

Howarth  v.  Roth  well . .         •  •  xxx.  516 

Howe  (Earl ),  Harris  v.        . .  xxix.  261 

o.  Hunt  ..         ..xxxi. 420 

(Eari)  V.  Earl  of  Lich- 


field 

—    ».  M'Kerman . . 
,  Thornton  v.     .  • 

,    Whittakero.  .. 

Howell,  Buckley  v.  . . 
— — ,  Chambers  «... 
— ^—  V.  Gsyler 

■  V,  Kightley  . . 
Howells  V.  Wilson  . . 
Howes,  Gummoe  o.   .  • 

■  V,  Howes  . . 
Howorth  V.  Dewell  . . 
Hoy  9.  Smythes  . . 
Hubbard,  Huffam  v.  •• 

,  Re  . .         .  • 
(No.  2)  Re 


p.  Young 


xxxv.  370 

. .  XXX  547 

..  xxxi.  14 

..    iii.  383 

. .  xxix.  546 

xi.  6;  xii.  563 

..      V.  157 

..  xxi.  331 

xxxiv.  573 

..xxiii.  184 

i.  197 

..  xxix.  18 

..  xxii.  510 

..  xvi.  579 

•  •  XV.  251 
..  xxiii.48l 

X.  203 

•  .  xxx.  160 
..xxix.  437 
. .  xviL  210 
. .      X.  547 


Hubbuck.  Cooper  v.  •• 
Huber,  North  0. 
Huddart,  Patterson. v. 
Hudleston  v.  Gouldsbury 
Hudson,  Archer  o.     vi.  474 ;  vii.  551 ; 

viii.  321 

— — ,  Dowlingo.xiv.423;  x vii.  248 

'  9.  Temple    ••         ..xxix. 536 

— ,  Thompson  v.  xxxiv.  107 

,  Turner  « x.  222 

29 


INDEX  OF  CAS£S  REPORTED. 


PAGE 

Hudson,  York  and  North  Midland 
Rail.  Co.  V.  xiii.  69 ;  xvi.  485 ; 

zviii.  70 
Hue  0.  Richards 
Hoe's  Trust.  Re 
Huffam  V.  Hubbard  .. 
Huggins,  Pasmore  v. 
HugheSi  Arthur  o.     .. 
—,  Bailey  v, 

».  Cook 

■  ■       J  Coombe  v«  •  • 

V.  Ellis 

■  ».  Empson   .. 
,   Flint  V. 

■     '    v.Garnona  •• 

».  Howard   .  • 

— —    V.  Jones       •• 

'  ».  Key  .  • 
— —  «.  Thomas  •  • 
•— ©.Wheeler.. 

>   Williams  o.«. 
— ^— ,   Wynne  ».    •  • 
Hugo,  Dicker  V. 
Hull,  Hardy  v.  •• 

Hull  Glass  Company,  Gleadow  v. 

XV.  200 
Hull,  Sugden  v,         • .  xxviii.  263 

Hull's  Estate,  In  re  ••  ..  xzi.  314 
Hulme  v.Chitty  ••  ..  iiL  437 
H  umber  Iron  Works  Co.,  Re  The 

XXXV.  346 
Hamberston,  Wjmne  v.  .  .xxvii.421 
Humble  v.  Humble   xii.  43  ;  xxiv.  535 


. .  ii.  305 
.,xzvii.337 
..  xvi.  579 
..  xxi.  108 
. .  iv.  506 
..  xix.  169 
xxxiv.  407 
xxxiv.  127 
..  XX.  193 
..  xxii.  181 
..  vi.  342 
. .  vi.  352 
..  xxv.  575 
..  xxvi.  24 
. .  XX.  395 
..  vii.584 
..  xi.  178 
..  xxiv. 474 

•  •  xxvi.  377 
• .    xii.  550 

•  •  xvii.  355 


Humby  v.  Moody 
Hume  V.  Gilchrist 
^— ,   Proudfoot  0. 
— ,   Whicker  v. 


Humpage,  Graflf^ey  v. 
Humphrey  v.  St.  Aubyn 

,  Course  v, 

Fennings  «. 


Hunt  V,  Elmes 


— — >  Howe  V, 
— —  V.  Hunt 

—  ».  .lessell 

—  V.  Mani^re 

«.  Niblett 

^— ,  Oldaker  v. 

—  V,  Penrice 
.'  ©•  Pullen 

J  Robinson  ». 

Hunt's  Case   . . 
Hunter  v.  Ayre 


(No.  2) 


XXXV.  549 
• .  . .  xiii.  366 

•  •     iv.  476- 
ix.  418  ;  xiii.  366  ; 

xiv.  509 
i.  46 

•  •  xxii.  175 
xxvi.  402 

iv.  1 

..  zxvii.62 

xxviii.  631 

. .  xxxi.  420 

..  xxxi.  89 

•  •xviii.  100 
xzxiv.  157 

..  xxv.  124 

•  •   xix.  485 
..  xvii.  525 

xxxiv.  301 

•  •     iv.  450 
xzxii.  387 

..  xziii.  15 
V.  93 


•  • 


V.  Capron      .  • 
■        — ,  Chichester  (Lord)  ».       iii.  491 
,  Trough  ton  ».  • .  xviii.  470 

Huntingdon,   Re    the    Municipal 
Charities  of  ••         ..xxvii.214 


Huntingtower  (Lord)  v.  Sherborn 

V.  162,  380 


Hurrell,  Toplis  v. 
Hurst  V.  Hurst 
,— ,  Padwickv. 

30 


•  •  xix.  528 
• .  xvi.  872 
• .  xviii.  575 


Husband,  Ex  parte 
Huskisson  o.  Lefevre 
Husler,  Bates  o. 
Husaey  V.  Divett       • 
— —  Han  bury  v.  . 

,  Mullins  V. 

Hutchens,  Bull  v. 
Hutchinson,  Bold  v. 


•  • 


PAOB 

.  ix.  182 
.  xxvL  157 
.  xxv.  663 
.  vii.  499 
.  xiv.  152 
XXXV.  301 
xxxii.  615 
.    XX.  250 


-,  Chamberlain  «. .  •  xxii.  444 

.-       i.599 

•  .xxiiL413 
. .       i.  277 

•  •  xvii.  398 
• .  viiL  581 
. .  xxv.  444 
..  ii.  260 
«•  iii.  114 
. .  XXX.  680 

•  •  XX.  621 
..     iv.  606 

xii.  160,  258 
..  iv.468 
. .     iii  834 


— — ,  Field  V, .  - 

V,  Kay  •• 

,  Lambert  v, 

— V.  Newark 

,  Routh  V. 

„.  Wright 

Hutton  V.  Mansell     .. 

,  Newman  ».   • . 

Hyatt  V.  Hyatt 

— —    Spyerv.  .. 

Hyde  v.  Dallaway 

V.  Edwards 

— ,  Paine  v.           •• 
— ^   V,  Wrench       .  • 
HymerSy  Newcastle     Baking 
Co xxiL  867 


Ibbetson  9.  Grote      .•         ..    xxv.  17 
Ibbotson  V.  Elam       ••  xxxv.  594 

I  bbott  V.  Bell . .         . .  xxxiv.  896 

lichester  (Earl  of)  v.  Carnarvon 

(Earl  of) i.  209 

llderton.  Re  . .         .  •  xxxiiL  201 

Ingilby  V.  Amcotts    ..  ••  xxi.  585 

— ,  Campbell «. ,  -         • .  xxi.  667 

^— —  V,  Shafto        . .  xxxiii.  31 

Ingle,  Re        xxi.  275 

v.  Partridge  xxxiL  661;  xxxiii  287; 

xxxiv.  411 

V,  Richards  (No.  1) 

(No.  2) 


xxviii.  861 
xxviii  366 
•  •  vil  591 
..xxix.  564 
xxxiii  49 
..  xxi  810 


Ingleby,  Totty  w. 

Inglessi  v.  Spartali    •• 

Ingram  v.  Morecraft.. 

Inkson's  Trusts,  In  re 

Inman  v.  Whitley      iv.  548 ;  vii.  337  ; 

Inns,  Benwell  9.        ..         ..xxiv.  307 

Insole,  In  re  ..         ••         ..  xxxv.  92 

Icn  V.  Ashton  •  •  xxviii  379 

Irby,  Re         •  •         . .         . .  xvii  834 

V.  Irby         xxii  217 ;  xxiv.  525  ; 

xxv.  682 
Iredell  v.  Iredell  xviii  202 ;  xxv.  485 
Ireland  v.  Eade  . .  . .  vil  55 
Irish  Society,  Skinners'  Company  o. 

vil  598 
Iron  Ship  Building  Co.,  Re  The 

xxxiv.  597 
Ironmongers*      Company,     Att- 

Gen.v.  ..  ..  il818;  x.  194 
Irving,  James  v,  • .  • .  x.  276 
Isaac,  Ex  parte         •  •         •  •  xxx.  374 

,  Morland  v.       • .         •  •    xx.  889 

Isle  of  White  Ferry  Co.«  The  Ryde 

Commissioners  v.  •  •         ••  jcxx.  616 


INDEX  OF  CASES  liEPOaXED. 


ItKp,  Morris  o. 
Ivatt,  Markham  o. 
Ive  V.  King    •  • 
Ivison  V.  Grassiot 
Izod  V.  Izod    • . 
IzoD,  Scott  p.  .. 


PAGE 

XX.  654 ;  zziii.  244 

.•    zx.  579 

..     xvi.  46 

..         ..  xvii.  321 

•  •  xxxii.  242 

xxxiv.  454 


Jacklin  v.  Wilkina 
Jackman,  Scott  o.      • . 

,  Stanley  ir« 
Jackson,  Ash  by  v. 

,  Biddle  o. 
—  p.  Cocker 
— —  V.  Collins 

,  Collins  V. 

■       V.  Davenport. 
— ,  Putter  tr. 

,  Garlick  o. 
— — ,  Kent  V. 


•  • 


•  • 


•  • 


•  • 


•  a 


•  • 


•  • 


•  • 


. .  Ti.  607 
..  xxi.  110 
..xxiii.450 
. .  vi.  336 
..xxvi.  282 
iv.  59 
..xxxi.  645 
.•xxxi«  645 
..xxix.  212 
. .  vi.  424 
•  •  iv.  154 
• .  xiv.  367 

XX. vwv 


,  Lane  o. 
V.  The  Riga,  &c.  Railway 
Co.  ••         ..         ..xsviii.  75 

..     vi.  192 


•  a 


',  Selby  0. 
-,  Sinclair  v. 
-,  Tyson  »• 
-V.White 
V.  Whitehead.. 


Jacob  V.  Lucas 
Jacob's  Will,  In  re 
Jacobs  o.  Jacobs 
— — — ,  Kent  p. 

~-t».  Porter 

V.  Richards 


• . 


•  • 


a  a 


Jacquet  v.  Jacquet     •  a 
James  v,  Bydder 

'  f  t>ase  9.  •  •         ■  • 

—  i».  Durant  ,m 
t  Gardner  v, 

—  ».  Gronow 

,  Hay  ward  v. 

V.  Irving 

V,  James . .         a .  iv. 

— ,  Jones  ». 

t  Thompson  r. 

,  White  p. 

Jameson  v.  Stein 
Jaromett  v.  Greenwood 
Jaques,  Clark  v. 
— — t  Hitchcock  o. 
Jay  V*  Richardson     a . 
Jeans  v.  Cooke 
Jebb  V.  Tugwell 
Jefferies  p.  Micbell    . 
Jeffery  o.  De  Vitre     , 
Jeffkins,  Lord  Oa 
Jeffreys,  Armstrong  v 
V,  Conner 


a  a 


.  • 


a  a 


•  • 


•  a  xvii.  405 

a  a   XXX.  384 

..  XV.  191 
xxviii.  154 

i.  436 
..xxix.  402 
..  xvi.  557 

V.  48 

•  aXviiLSOO 

•  .xviii.300 
xxvii.  332 

.  a      iv.  600 

a. xxix.  512 

ii.  177 

a.      vi.  170 

.a      X.  276 

xxviii.  523 

a.      X.  276 

578;  xi.  397 

i.  307 

xxxii.  570 

a. xxvi.  191 

•  a        xxi.  5 
a .  xxvi.  479 

i.  36 ;  xi.  623 
..  ix.192 
. .  XXX.  563 
a.xxiv.  513 
XX  84,  461 

a.  XX. 15 

xxiv.  276 

a  a      XXXV.   7 

xxvii.  471 
xxviii.  328 

xxix.  344 
a.  xxvi.  108 


Jeffries  o.  Machu 

Jenkins  p.  Clinton  (Lord) 

— —  — ,  Cooper*,  xxxii.  337;  xxxiii.  431 

p.  Green  ( No.  1 )         xxvii.  437 

r (No.  2)         xxvii.  440 

<No.  8)         xxviii.  87 

•— ~,  Crey  p xxvi,  351 


PAGI 

Jenkins,  Lloyd  « iv.  230 

—,  Mullock  p xiv.  628 

,  Willmott  V.  a  a  ..       i.  401 

,  Woolly  p.      ..         ..  xxiii.  58 

Jenkinson,  Re  •  •         •  •  xxiv.  64 

Jeningsp.  Baily  ••  a.  xvii.  118 
Jennings  p.  Boughton  a  •  xvii.  234 

— — ,  Charlesworth  p.  xxxiv.  96 
— — ,  Downes  p. . .  xxxii.  290 

,  Holgate  p.-.  xxiv.  623; 

xxxiv.  79 

p.  Paterson . .         •  •      xv.  28 

'  Pa  Rigby    ••  xxxiii.  198 

Jervis,  Kinderley  v xxii.  1 

,  Radburn  p.  iii.  450 ;  vii.  358 

,  Tolson  p.  ••         a.  vii L  864 

Jervoise,  In  re  « a         .a    xii.  209 

— —  p.  Jervoise. a         . .  xvii.  566 

Jessell,  Hunt  p xviii.  100 

Jesson,  Gordon  v.      . .         •  •   xvi.  440 
Jessop.  Re      a  a         a.  xxxii.  406 
Jesus  College,  Oxford,  Attorney- 
Gen,  p xxix.  168 

Jew  p.  Wood  a  a  .a  a  a  lii.  579 
Jewin  p.  Tsylor  ..  a  a  vi.  120 
Jewitt,  Re      .a         . •  xxxiii.  559 

(No. 2)       .a         a. xxxiv.  22 

J  eyes,  Smith  p.  a  a         ••     iv.  508 

Job,  Re  a.         ..         •  a  xxvii.  32 

Jodrell «.  Jodrell  ix.  45  ;  xii.  216 ; 

xiv.  397 

p.  Slaney        a  a         . .       x.  225 

Joel,  Cooper  p.  a  a  xxvii.  818 

John,  Evans  o.  a.         a  a        iv.  85 

Johnson,  Brocklebank  p.  •  •  xx  205 
•— — ,  Brodie  p.  •  •         . .  xxx.  129 

p.  Cope      .a         a .  xvii. 561 

i— —    p.    The   Edgware,  &c. 

Rail.  Co XXXV.  480 

■ p.  Feeenmeyer     a .     xxv.  88 

V.  Hammersley         xxiv.  498 

'  p.  Helleley.a  xxxiv.  68 

r.  Horlocka  a  iiL  294,  n. 

p.  Johnson..         a.     iv.  318 

,  Kellaway  p.  ..       v.  319 

■ ,  Norman  p.  .  •  xxix.  77 

— — p.  Prendergast       xxviii.  480 

p.  Smiley   ..         ..  xvii.  223 

V.  Thomas..         .a      xi.  501 

P.Woods    a.  a  a       li.  409 

Johnston  p.  An trobus  .a  xxi.  556 

,  Kay  p.       ..         ..   xxi.  536 

p.  Todd      . .  iii.  218;  v.  394, 

597 ;  viii.  489 
Johnstone  p.  Baber  viii.  233 ;  xxii.  56S 
,  Codrington  p.  . .  i.  520 
Joint  Stock  Companies  Winding- 
up  Act,  In  re  .a  . .  xiii.  484 
Joliffe  p.  Twyford  a .  a . xxvi.  227 
JollifFe,  Ex  parte  ..  a.  viii.  168 
Jolly  p.  Arbuthnot     . .         a  .xxvi.  288 

,  Muirv...         a.         ..xxvi.  148 

Jones,  Asfaton  v.        •  •  xxviii.  460 

— ~,  Bacon  p.  . .         .  •       i.  883 

— —  p.  Bailey  a .         . .  xvii.  588 


INDEX  OF  CASES  REPORTED. 


PAGE 

Jones  V.  Binni  .  •  xxxiii.  S62 

— **   V.  Consolidated  Investment 

Assurance  Co.  xxvi.  256 

-^,  Edwardei  p.     ..        •  xxxiii.  848 

'  •.  {No.  2)     XXXV.  474 

,Felt« xvii.  621 

— ^,  Foulkesc ii.  274 

— ^  V.  Foxall  . .         . .    XV.  tS88 
,  Giesler  v,          •  •         . .  xxv.  418 

—  V,  Greatwood     • .         • .  xvL  627 
— ,  Hogff  9.  . .         .  •  xxxii.  45 

,  Hughes  9.         ..         ••  xxvi.  24 

,  In  re viii.  479 

V.James i.  807 

—  9.  Massey  • .  iii.  295,  n. 
9.  Powell           • .  iv.  96 ;  vi.  488  ; 

ix.  846  ;  xL  898 ;  xiii.  488 

,  Ravenscroft  0.  ..  xxxii  669 

V.  Ricketts         ..         ..xxxi.  180 

,  Roberts  s.     vii.  67,  266 ;  ix.  419 


ii.462 
xxix.  298 
viii.  127;  ix.  287 


,  Sainsbury  v. 
■         V,  Sheppard 

1>.  8kipworth 

^—  9.  Southall      XXX.  187 ;  xxxii.  81 

Jones's  Trust,  In  re  ..         ..xxiii.  242 

—  9.  Warden 

— -^  9,  Williams       • 

Jope  9.  Morsbead      • . 

Jopp  V.  Wood 

(No.  2) 

(Na8) 


Jordan  o.  Fortescue 
9.  Lowe 


..xxiii.  487 
•  •  xxiv.  47 
..  Ti.213 
..xxviii.  68 
xxxiii.  872 
xxxiv.  88 
X.  269 
..     vi.  860 


,  Money  o.      xiii  229 ;  xv.  872 


• . 


Joseph's  Will,  In  re  •  • 
Josling  V.  Karr 
Josselyn,  Scott  v. 

•,  Sparrow  v. 


xi.  625 
. .  iii.  494 
..zxvi.  174 
..  xvi.  186 
XXXV.  466 


Joyce  V.  Rawlins 

Judd  9.  Plum xxix.  21 

Juler  V.  Juler xxix.  84 

Justice,  Parsons  o.     ••  xxxiv.  698 

Jutting,  Wrench  «.    . .  iii.  621 


Karr,  Josling  v. 
Kay,  Hutchinson  v. 

—  ».  Johnson 

9.  Marshall 

».  Smith . . 

—  t>.  Winder 
Keams,  Braithwaite  v. 
Kearsley,  Bather  v.   . 
Keat,  Hicks  v. 
Keating,  Brown  v.     • 

-,  Wilson  V. 


iii.  494 

.         ..xxiii.  418 

• .  xxi.  686 

•         a.       i.  685 

XX  666;  xxi.  622 

..    xii.  610 

xxxiv.  202 

• .    vii.  646 

•  •     iii.  141 

..      ii.681 

xxvii.  121 


Keck  9,  Lord  Lilford     (No.  1 )  xxx.  295 

(No.  2)  XXX,  800 

—  PowjTs,  Lord  Lilford  v.  (No.  8) 

XXXV.  77 
Keefe,  Trilly  o. 
Keen,  Mel lersh  V.      .. 

(No.  2) 


Keene,  Westhead  v.  . . 
Keep,  Beech  v.  •  • 

82 


• .     xvi.  88 

xxvii.  286 

xxviiL  468 

..       i.  287 

•  •xviii.  286 


Keep's  Will,  In  re 
Keily,  Kennedy  «. 
Keith,  Marsh  o. 
Kekewich,  Peard  v. 
Kell,  Att.Gen.  v. 

V.  Charmer 

Kellaway  o.  Johnson 
Kelly  V.  Hammond 
Kelsall  9.  Minton 
Kemp,  Hawkev. 

,  Philanthropic  Society  » 

Kempson,  Lawrence  p.  •  • 

Kemshead,  Anderson  v.         . . 
Kendall  v.  Granger     .  •         • « 
Kendall's  Trust,  In  re 
Kenlis  (Lord)  v.  The 
Bective 


PAOB 

xxxii.  122 

xxviii.  228 

xxix.  625 

.    XV.  166 

. .      it.  676 

xxiiL  196 

..      V.819 

>.  xxvi.  86 

, .      ii.  861 

. .     iii.  288 

iv.  681 

viL  674 

..  XVL  829 

V.  800 

.  •  xiv.  608 

Earl  of 

xxxiv.  687 


Kennaird  ( Lord)  v.  Christie  xxL  1 1 1 ,  u. 


Kennaway  v.  Tripp 

Kennedy,  Bethune  p.. . 

,  Broun  v.    • . 

— 9.  Keily 


zL688 
. .  iii.  462 
xxxiii.  188 
xxviii.  228 
xxvii.  207 


Kennett,  Sheffield  v. 
Kennington.  Cross  e. . .  ix.  160;  xi.  89 
Kensington  (Lord)  v.  Bouveriexvi.  194; 

xix.  89 

— — ^— ,  Rooke  V.     xxi.  470 

Kent  V.  Jacobs  •  •  •  •  v.  48 
—  s.  Jackson  .  •  • .  xiv.  867 
Kenyon,  Beasley  v.  « •  • .  iiL  644 
9,  Kenyon      • .  xzxv.  800 


Ker,  In  re xii.  890 

Kermode  o.  Macdonald  xxxv.  607 

Kernot  v.  Potter 
Kerr,  Att.-Gen.  e. 


—  e.  Gillespie         .. 

9,  Pawson  •• 

Kerry,  Phillipson  v.  . . 
Key,  Hughes  e. 
— — ,  Scott  p.  •  •         • . 
Keynsham  Co.,  In  re«. 

Keys  V.  Keys i.  426 

Kibble,  Willis*.        ..         ..       1669 
Kiddp.  Kidd i.  225 


848 
iL  420 ;  iii.  426 ; 
iv.  297 
▼ii.  269,  672 
•  •  xxv.  894 
xxxii.  628 
« .    XX.  895 
.  xxxv.  291 
xxxiii.  128 


,  Shand  v. 

Kightley.  Howell  p. 
Killey,  Robinson  p. 
Kilminster  p.  Noel 
Kilner  p.  Leech 


xix.  810,  682 

..  xxi.  881 

. .  xxx.  620 

..    xiL246 

▼ii.  202 ;  x.  862 


•  • 


Kimber,  Blandy  o.  xxiv.  148  ;  xxv.  687 

f  Lywood  p. 

Kinder  p.  Forbes 
Kinderley  p.  Jervis 
Kine,  Goodman  p. 
King,  Re        .  • 

,  Badeley  p. 

-^  p.  Bryant 
—  p.  Chuck 


•  • 


xxix.  88 
. .  ii.  60S 
..  xxii.  1 
..  viii.  879 
xxxiv.  674 
..xxii.  287 

•  •     iv.  460 

•  •  xvit  825 
xxvi.  26,  166 


-  p.  Cleaveland     . . 

>,  Coxp ix.  680 

>,  Greenlaw  «.       . .     i.  187 ;  iii  49 

-,  Ivep xvi.  46 

-p.  King««         ••         •  .xxxiv.  10 

-  V.  Marshall        •  •         xxxiii.  665 


INDEX  OF  CASES  REPORTED. 


PAOB 

King,  Rocbdale  Canal  Co  .v. . .    zt.  1 1 ; 

xvi.  630 

,  Skipper  v xii.  29 

0.  Toot  el •    zxT.  23 

Unity  Joint  Stock  Mutual 

Banking  Aiaociation  v.    xxv.  72 

V.  M^'ilion  ••         ..     vi.  124 

,  Wright  V.         iz.  161 ;  xviii.  461 

V.  The  Wycombe  Rail.  Co. 

xxviiL  104 
Kingdon  and  Sadlow,  In  re        xi.  400; 

xii.  627 
King's  CoUege,  Cambridge,  Berke- 
ley o. . .         . .      X.  602 

,  Feistel  v.  x.  491 ;  xi.  264 

King*!  College  Hospital  v.  Whieldon 

xviii.  80 
Kingsley't  Truit,  In  re 
Kinlock,  Bruce  o.      .. 
Kinnaird,  Bainbridge  p. 
Kinsbela  v.  Lee  .  • 

Kinton,  Guidici  v. 
Kirby  e.  Barton 
— -,  Owens  V.  .. 

,  Wright  V,  • . 

Kirkman  e.  Andrews. • 
— —  9.  Booth         •• 
— ^  ».  Honnor 
Kirkpa  trick,  Blachford  e. 
-,  Hayden  v. 


•  • 


•  xxvi.  84 

.     xi.  432 

xxxii.  346 

vii.  300 

,.     vi.  617 

.  •     viii.  46 

'■    XXX.  31 

xxiii.  463 

. .     iv.  664 

••     XL  273 

. .     vi.  400 

..     Ti.  232 

xxxiT.  646 

V.  283 

xxi.  365 

369 

..    xii.  312 

..xxiil609 

..       iv.  10 

..     Ti.  206 


•  • 


Kirsopp,  Grieveson  a. 
Kitchin,  Robinson  v.  •  • 
Kitton,  Re 

Knight  V.   Boughton  .  • 
— ^  V.  Bowyer      • . 

V.  Frampton  •• 

— — ,  Fuller  e. 

V.  Knight        iii.  148 ;  xri.  368  ; 

XXV. Ill 

V.  Marjoribanki 

-^^—  ».  Pocock 
— ^—  V.  Poole 

,  Watson  V.     • . 
-,  Whitaeld  V. 


Knight's  Trusts,  In  re 
Knights,  Pinner  v,  . 
Knipe,  Williams  v.  . 
Knott  V.  Coitee 

».  Cottee 

,  Perry  r. 

Knox,  Cooper  v.        •  • 
Koeber  v.  Sturges      .. 
Koecker,  Mitchell  v. 
Kortright,  Reynolds  t. 
Kynaston,  Holden  v, .  • 

,  Norman  v, 

Kynnersley,  Butler  v. 
,  Ormonde  v. 


..     xi.  322 

..zziv.  436 

xxxii.  648 

..  zix.  369 

..    XX.  127 

• .  xxvii.  46 

..      vi.  174 

. .      V.  273 

..  xiz.470 

xvi  77,  82 ;  xxvii.  33 

..  iv.  179;  V.293 

•  •         ..XV.  102 

. .  xxii.  688 

xi.380;  xii.  44 

..xviii.  417 

. .      ii.  204 

•  •  xxix.  96 
..XV.  10,  n. 

•  •XV.  10,  n. 


Lacy,  Dick  v.  • .  vii.  66 ;  viii.  214 

Ladbrooke  v.  Bleadon  •  •    xv.  467 

Laforest,  Lees  v.  •  • 
Laight,  Shrimpton  v.*  • 
Laing  o.  Campbell  .  • 
—  V.  Cowan 


..  xiv.  260 
..xviii.  164 
. .  xxxvi.  3 
•  •xxiv.  112 


• . 


Laing,  Salomons  v. 
Lainson  v.  Lainson 
Lake  v.  Brutton 

9,  Currie 

9,  Dean 

9.  Pebley 

(Lord),  Selsey  (Lord),  v.      i.  146 

Lakeman  e.  The  Agua  Fria  Gold 

Mining  Co... 

>  Raymond  o. 


•  • 


PAGE 

xii.  339.  737 

•  •xviii.  1,7 

• .  xviiL  34 

• .    XV.  472 

xxviii.  607 

XXXV.  126 


Lakin  e.  Lakin 
Lamb,  Benson  v. 

,  Blacket ». 

Lambarde  v.  Older 
Lambe,  Att.-General  of  Prince  of 
Wales  V xi.  213 


, .  xxu.  76 
xxxiv.  584 
xxxiv.  443 
. .  ix.  602 
..  xiv.  482 
>.  xvii.  642 


Lambert  v.  Hutchinson 

V.  Mil  bank     .. 

— — ,  Peers  ». 

Weymouth  o. 


i.  277 
xxviii.  206 
. .  vii.  646 
iii.  333 
XV.  234 
xxix.  129 
.    XX.  116 


• . 


Lamotte,  Cooke  v. 
Lamport,  Holderness  o. 
Lamprell,  Trutch  v.  . .         .  • 
Lancashire  Brick  and  Tile  Co.,  Re 

xxxiv.  330 
— ^— -  V.  Lancashire     ix.  120,  269; 

X.26 

and  Yorkshire  Rail.  Co. 

V.  Evans  xiv.  629 ;  xv.  322 
— ,  &c.  Kailw.  Co.,  Re  xxvi.  398 
Lancaster  0.  Elce      ..         ..xxxi.  326 

V,  Evors    iv.  168 ;  x.  164, 266 

,  Corporation  of,  London 

and  North- Western  Rail. Co. o.  xv.  22 
Lance  o.  Aglionby     . .  xxvii.  65 

Lancefieldy  Barron  e.  . .  xvii.  208 

Landor,  Proby  v.       • .  xxviii.  604 

,  Yescombe «...         . . xxviii. 80 

Lane  o.  Hsrdwicke   .  •    ▼.  222 ;  ix.  148 

V.  Jackson         ..         ..    xx.  636 

».  Paul iii.  66 

..  XXX. 197 


,  Perfect  v.         • 

t>.  Smith  • 

Lang  V.  Gisboume    • 
Langford,  Atherton  v. 

».  May       • 

,  Smith  9, 


83 


..     xiv.  49 
..zxxi.  133 

•  •      zxv.  5 
. .     xvi.  32 

•  •  ..  ii.  362 
Langley  «.  Fisher  v.  448,  688;  ix.  90 
Langmeade^  Trusts,  In  re  ..      xx.  20 

..  viii.  160 
..  xxi.  662 
..  XXV.  160 
iii.  464 ;  ▼.  9 
. .    xii.  206 

•  .xxiii.  607 
xxvii.  130 

..      ii.219 

. .     ix.  376 

X.  28 

XXXV.  112 

XXXV.  297 

•  .xviii.  626 
zv.  66,  131 

xxxii.  117 
266 ;  xi.  624 

C 


Langmore,  Pemberton  «. 
Langslow  o.  Langslow 
Langstaif  «.  Nicholson 
Langton  v.  Horton    .. 
Laprimaudaye  v.  Teissier 
Larabie  e.  Brown       •  • 
Larcher,  Bright  9.     •• 
Larkins  v,  Pazton     •• 
Lasbury  v.  Newport .. 
Lasseur  o.  Tyrconnel.  • 
Lath  bury,  Tait  V. 
Lathropp's  Charity,  Re 
Latour,  Barton  «. 
Laurie  o.  Clutton       • . 
— —  a.  Crush         . . 
Lautour  e.  Holcombe     x. 


INDEX  OF  CASES  REPORTED. 


PAGE 

Lavender,  Oreedy  v.  . .  xi.  417 ;  ziii.  62 
Laver  v.  Fielder  • .  . .  xxxii.  1 
Law,  In  re iv.  609 


—  and  Gould,  In  re 
Lawea,  Meyrick  v.    •  • 
Lawford  v.  Spicer 
Lawless,  Alder  «.       . . 
Lawrence  «.  Kempson 

.  r.  The  West  India  Relief 

Commissioners       ••  xxxiv.  284 


..  xxi.  481 
• .  xxiii.  449 
•  .xxiv.  856 
. .  xxxii.  72 
. .    vii.  674 


Laws,  Meyrick  v.  •  • 
Lawson  v,  Ricketta  • . 
Law  ton  v.  Campion  . . 
V.  Swetenham 


..xxxiv.  68 
. .  xi.  627 
.  •  xviii.  87 
. .  xviii.  98 
..  xix.  821 
• .  xix.  824 
▼.892 
. .  xxxii.  14 
XXXV.  186 
..xxxi.  491 
. .  xxxii.  28 


Laxton  v.  Eedle        . . 
Lea  V,  Hinton 
Leach,  Butcher  v.      •  • 
,  Clark  9,  •  • 

' V.  Leach  •  • 

■       ,  Sharp  V.  .. 

Leak  v.  Macdowall    .. 

V.  Macdowal  (No.  2)   xxxiii.  288 

Leake,  Daubney  o.    ..  xxzv.  311 

Leake's  Trusts,  Re  ••  Xxxii.  186 

Leary  v.  Shout  •  •  xxxiii.  682 

Leask,  Polev.  ..  xxviii.  662 

Leathersellers'Co.,  Att.-Gen.v.  vii.  167 
Le  Blanch  v.  Granger  xxxv.  187 

Lechmere  v.  Clamp  .  •  xxix.  269 ; 

XXX.  218 

' (No.  8)    xxxi.  678 

Lechmere  v.  Brother! dge  xxxii.  SSS 
Leckie  v.  Hogben  • .  • .  vii.  602 
Leetr.  Brown  ..         ••         xi.  162,  879 

V.  Busk xiv.  469 

*— — ,  Cole© XX.  265 


V.  Donnistoun 
— ^  •.  Fernie 
— ,  Gilbert  v. 
■         V.  Graham 

,  Kinshela  v, 

—  V,  Lockhart 

V,  Read  .. 

— — ,  Sadler  v. 

,  Waring  V. 


•  • 


..Xxix.  466 
..  i.  483 
xxxiv.  674 
xxiii.  888 
. .  vii.  800 
X.  820 
..  V.  881 
..  Vi.  824 
• .  viii.  247 


Leech,  Kilner  v.        ..  vii.  202;  x.  862 
Leeds  (Duke)  tr.  Amherst  (Earl) 

XX.  239 
—  Waterworks  Act,  Re 
Lees  V.  Laforest        •  • 
— ,  In  re     .  •         •  • 
Lefevre  v.  Preeland  • . 
— — ,  Huakisson  v. 


xxix.  870 

. .  xiv.  260 

•  •      V.  410 

•  •xxiv.  408 
..xxvi.  167 


Legard,  Durhani(Earl  of)  r,  xxxiv.  442, 

611 
Legerton,  Bright  v.  (No.  1)     xxix.  60 

• (No.  2)      xxix.  69 

Legg,  Archer  V.         ••  xxxi.  187 

,  Maddock  V.      ••         •.  xxv.  531 

t,egge  V,  Legge         ••  xxxii.  609 


Leicester  (Corporation  of),  Att- 

Gen.  V vii.  176;  ix.  546 

Leigh  (Lord)  v,  Aihbarton  (Lord) 

XL  470 


84 


PAGE 

Leigh  V.  Birch  •  •  xxxii.  899 

p.  Leigh  . .         • .  xvii.  605 

V.  Lloyd..         ••  xxxv.  455 

-^ —  V.  Mosley  . .         • .  xiv.  605 

Leishman,  Londonderry,  &c.  Rail- 


way Company  «. 
Leith,  Mant  v.  •  • 

Leman,  Minet  v. 
Lempriere,  De  la  Garde  v. 
Lcnnard,  Nevinson  v. 
Leonard,  Wilson  v,    •  • 
Leslie,  Davidson  v.     .  • 
Lester  v.  Archdale     • . 
L'  Estrange  v.  L'  Estrange 
Lethbridge,  Dean  v. .. 

,  Goddard  V. 

— ^— — 1>.  Thurlow 
Lett,  Re  ..  .. 
Letts,  Turner  «. 
Levi  V.  Heritage  •• 
Levinge,  In  re.. 
Levingston,  Carr  v.  .  • 
Levy  p.  Pendergrass  .  • 
Lewin,  Hodge  v.  •  • 
V.  Moline 


•  • 


xii.  428 
.  •  XV.  624 
. .  XX.  269 
. .  vl.  844. 
xxxiv.  487 
. .  ill  873 
..  ix.  104 
. .  ix.  166 
..  xiii.  281 
•  •iLXvi.  897 
• .  xvi.  629 
,.  XV.  884 
xxxi.  48S 
..  XX.  185 
..xxvi.  660 
..vi.  892,n. 
• .  xxxv.  41 
..  ii.  415 
1.431 
i.99 


•  • 


•  • 


Re xvi.  608 


Lewin*s  Trust,  Inre  . . 
Lewis,  Att-Gen.  «... 

V.  Baldwin 

———  t.  Bond  •  • 

■  V*  Chapman    .  • 

V.  Cooper 

,  Coverdale  9. .  • 

t>.  Duncombe.. 


•  •  XX.  878 
..  viii.  179 
xi.  153.  868 
• .  ^viii.  85 
. .  iii.  188 
X.  82 
. .  XXX.  409 

.  a       XX.  oVo 


■9.  Duncombe  (No.  2)  xxix.  175 
-,  Duncombe  v.  •  •      x.  273 


>  9.  FuUarton 
-,  Heath  v. 

•  9.  Lewis 
•9.  Morris 

•  V.  Smith 

9.  Templer 


« • 


li.  6 
. .  xviii.  627 
xiu.  82;  xvii.  221 
. .  xix.  84 
vii.  462, 470 
xxxiii.  628 


Liardet,  De  Garagnol  v.  xxxii.  608 
Lichfield  9.  Baker  .  .ii.  481 ;  xiii.  447 
■'  (Corporation  of),   Ait.- 

Gen.  V.    ••         ..     xi.  120 
( Earl  oO  9.  Bond  v.  6 1 8 ;  vi.  88 

(Earl  of),  Earl  Howe  9. 

xxxv.  370 
Lidbetter  9.  Smith  • .  • .  ▼.  877 
Liddard  9.  Liddard   . .  xxviii.  266 

Liddell,  Hope  v.  xx.  488 ;  xxi.  180, 188 

9.  Norton       ..         ..  xxi.  183 

Liddle,  Gee  v.  (No.  1)  xxxv.  621 

(No.  2)  xxxv.  629 

(No.  8)  xxxv.  681 

(No.  4)  xxxv.  058 

Life  Association  of  England,  Re 

xxxiv.  639 
Light  9.  Light  .  •         . .  xxv.  248 

Lilford  (Lord)  9.  Keck  (No.  1)  xxx. 

295 
— — ^— (No.  2)  XXX. 

800 


IND£X  OF  CAS£8  REPORTED. 


PAGE 

Lilford(Lord)9.  Powy's,  Keck 

(No.  S)       xxrv.  77 

tilU.Lill xjciH.446 

Lincoln  r.  Druery      ••         ..     it,  }66 

^  V.  Wright      . .         !▼.  166,  427 

Lindgren  v.  Lindgren  . .     vii.  66 ; 

ix.  868 
Lindo  V.  Lindo  • .         .  •       i.  496 

lindflay  ».  6ibb§     xziL  622 ;  xxvi.  51 
'  9,  Tyrrell      . .         . .  xxir,  124 

■  ■    ■  ,  Young  V.      •  •         • .  xxvii.  405 
linford  v.  The  Provincial  Hone 

and  Cattle  Insurance  Co.  xxxiv.  291 
Ling  «.  Colman  . .  • .  x.  370 
Linzee's  Settlement,  In  re  ..xxiii.  241 
Lippiat  9.  Holley  .  •  <  •  i.  426 
lister,  CoHinson  «.  •  •  3Qt.  ^55,  356 
-"— ,  Etert  «.  .  •         . .      ▼.  686 

—  9,  Pickford        .  •  xxxvi.  576 

•' e.  Tidd xxix.618 

Little,  Miller  v it.  259 

— ,  Payne  v,        xiii.  114  j  xiv.  647  ; 

xvi.  563 ;  xxi.  66 ;  xxii.  69 ;  xxvi.  1; 

xxvii.  83 
Littlebampton  Steam  Ship  Co.,  Re 

xxxiv.  256 
Littlejohns  v.  Household  • .  xxi.  29 
Littler  V.  Thompson  •  •  »•  ii.  129 
Littlewood,  Garland  v.  . .  i.  527 
Liverpool  Borough  Bank,  Re  xxvi  268 

^ and  Bury  Railway  Co., 

Gray  9.    . .         .  •     ix.  891 

■  ■    "     ,  &c.  Railway  Company, 

Re  • .         . .  xvii.  892 

■  ■    ■       ,  M.  and  N.-upon-T.  Rail. 
Co.,  Preston  tr.       ..         ..  xvii.  114 

Livesey  v.  Harding     i.  343 ;  xxi.  227 ; 

xxiii.  141 

,  WilbrahaiA  *.       . .  xviii.  206 

Living,  Carr  v.  . .  xxviii.  644 

•■ (No.  2)  xxxiii.  474 

Lisardi,  Paredes  «.    •  •         •  •     ix.  490 


Schneider  v. 


ix.  461 


Llanelly  Railway  Company,  Wake- 
field a xxxiv.  245 

lilewellyn  v.  Rous  ..  xxxv.  591 
Llewellyn's  Trust,  Re  xxix.  171 
Lloyd,  Brocas  v.  xxi.  519  s  xxiii.  129 
V.  Clark         ..        vi.  309,  467 

■  '  o.  Cocker  xix.  140 ;  xxvii.  645 
- — —^  Harford  »•    ••         ••    xx.  810 

,  Harries  9 vi.  426 

,  In  re..         ••         •*      x.  451 

*  ■ '    ■    a.  Jenkins     ..         ••     iv.  280 

■  ■    ■  ■  ,  Leigh  ••       •  •  xxxv.  455 

*  V.  Lloyd      iv.  231 ;  ix.  401,  n. ; 

xxvi.  96 

■  '        »  Roberts «.     .  •         •  •      ii.  376 

^——,  Smith  a xxvi.  507 

^— - — ,  Thomas  v xxv.  620 

— — ,  Wentworth  v.  .  .xxxii.  467 
* (No.  2) 

xxxiv.  455 
»  g.  Whitty       ••         ..     xix.  57 


Loaden,  Price  v. 
Lobley  v.  Stocks 
Lock  «.  Venablea 
Locke  9,  Prescott 
Locker  v.  Bradley 
Lockett,  Drew  v. 


•  » 


PAGE 

..  xxi.  508 

•  •  xix.  892 

xxvii.  598 

xxxii.  261 

▼.  593 

xxxii.  499 


Lockhart  v.  Hardy        iv.  224 ;  v.  305  ; 

vi.  267 ;  ix.  849,  379 ;  x.  292 

.-— ■■  mm   .^  Lee  ©•       •  •         •  •      X.  820 

,  Wild  9.      .  -         . .      X.  820 

Lockley,  Price  v.       ••         ••     vi.  180 
Lockwood,  Ex  parte . .         • .  xtv.  158 

■  ,  Schofield  «.  (No.  1)     xxxii. 

434 

■  ■  ■     (No.  2)     xxxii. 

486 
(No.  8)     xxxii. 

439 
Lodge,  Baskett  V.      ••  xxiii.  188 

Logan,  Courtown  (Earl  of)  o.     xiii.  22 
Login  V.  The  Princess  Victoria,  of 

Coorg         XXX.  632 

Lomas,  Williams «...         •  •      xvi  1 
Lomax  v.  Lomax       • .         . .   xii.  285 

■  ',  Re     .  •         .  •         xxxiv.  294 
Londesborough(  Lord  )  a.  Somerville 

xix.  295 
London,  Birmingham,  &o.  Bank- 
ing Co.,  In  re        xxxiv.  382 
'    ■  ■  and  Brighton  Railw.  Co., 

Fergusson  a.  xxxiii.  103 

■  ■    and  Brighton  Railw.  Co.  v. 

The    Shropshire   Union 
Railw.  Co.  •  •         . .  xxiii.  605 
' ,  Brighton  and  S.  C.  Railw. 
Co.,  In  re  .  •         •  .xviii.  608 

■  "■  (City  of)  Improvement  Act 

XXX.  206 
'   "  Corporation  of,  Att.<Oen.  v. 

viu.270;xii.8,  171,217; 

xiii.  313 
'  and  Blackball  Railw.  Co., 

Warburton  v.        •  •      ii.  258 
— — ,  Chatham  and  Dover  Rail. 

Co.,  Pulling  V.       xxxiii.  644 
^^— —  Dock  Act,  In  re       • .    xx.  490 

■  Company,  In  re    xL  78 ; 

xvi.  188,  n.,  463 

—  Gas-  Ligh  t  Company  a.  Spot- 

tiswoode     •  •         . .  xiv.  264 

■  ,  Hamburg,  &c.  Bank,  In 

re    • .         . .  xxxv.  518 

■  and  N.  W.  Rail.  Co.,  Bell  v. 

XV.  548 
■  Breynton  a.   x.  238 
■  a.    Laneaater 

(Corporation  of)  xv.  22 
'  Shrewsbmy  and 

B.  Rail.  Co.  xvi.  441 
Rail.  Co.,  Stuart 


(Lord  James)  a.  xv.  518 

^  and  South- Western   Rail. 

Co.,    See    Henley,    Ex 
parte  •,  xxix.  311 

e2  35 


INDEX  OF  CASES  REPORTED. 


PAGE 

London  Wbarfing  Co.,  Re  .  •  xuv.  37 
Londonderry  and  Enniskillen  Kail. 

Co.,  Corry  «.     zxix.  263 
,  &c.  RaiLCo.v.  Leish- 

man     .  •         •  •   xii.  423 

(Marqoia  of),  Wood  ». 

X.  465 
Long  V,  Bowring       •  •         xxxiii.  685 

,  Patenon  v.       ••    ▼.  186;  vi.  690 

9.  Wakeling       ..         ..       1400 

V.  Watkinaon    .  •         •  •  xvii.  471 

Longman,  Bridgea  v.  •  •  xxiv.  27 

,  Tiffin  « XV.  276 

Longmate,  Flack  «...  .  •  viii.  420 
Lonadale  (Earl  oOi  Ex  parte  xxxit  397 
— — ,  Field  9.  .  •  .  •  xiii.  78 
Lopes  V.  Deacon  • .  .  •  vL  264 
Lord,  Luff  V.  ..         ••  xxxiv.  220 

—  V.  Purchaie  .  •  • .  xvii.  171 
— ^e.  Jeffkina         ..         •«   xxxv.  7 

yWigginaa.        ••         ••       iv.  30 

Lorimer,  In  re  •  •         •  •    xii.  621 

Loacorobe  v.  Winteringham  .  •   xii.  46 ; 

xiii.  87 
Loah,  Baxter  a.  ..  ..  xiv.  612 
Loughborough,  Re    ••  xxiii.  439 

Louaada,  Samuda  p.  •  •  •  •  vii.  243 
Louth  Free  School  (Wn.  &c.  of) 

Att.-Gen.  e.  •  •         « •  xiT.  201 

Love,  Att.-Oen.  a.     •  •  xxiiL  499 

•—  V.  Gaze viii.  472 

LoTeband,  Chorley  v*  xxxiii.  189 

Lovejoy  v.  Crafter     •  •  xxxt.  149 

Lovell  V,  Oalloway       xviL  1 ;  xix.  643 

,  Inre ix.  332 

v.Yatea iv.  229 

Low  V.  Carter  •  •         •  •       u  426 

,  Green  a.  •  •     xxii.  396,  626 

Lowater,  Robinaon  v.  • .  xvii.  602 

Lowe,  Jordan  0 vi.  360 

a.  Williama       ..         ..    xii.  482 

,  Whitley  a.        . .         . .  xxv.  42 1 

Lowe'a  Settlement  • .  .  •  xxx.  96 
Lowndea,  Reade  v,    .  •  xxiiL  361 

Lowther  (Lord)  v.  Hertford  (Mar- 
quia  of),  (Counteaa 
Bercholdt'acaie)  viL  107 

■    ,    Hertford    (Marquia 

of)  a.        ..         ..     ix.  266 
— ^—  0.  — ^—  (Counteaa 

Zichy'a  caae)  • .         .  •        vii.  1 

Loxley  a.  Heath        ••  xx vii.  623 

Loyd,  CulUngworth  au  •  •      ii.  386 

,  Smith  0.  ••  xxvi.  607 

Luard,  Hennet  V(  ••  ••  xii.  479 
Lubbock,  Parieni^  «.  •  •  xx.  688 
Lucaa  a.  Brandreth  (No.  1)  xxviii.  273 
(No.  2)  xxviii.  274 

—  V.  Carline  .  •         • .      iu  367 

a.  Goldamid      •  •  xxix.  667 

«— ,  Jacob  a.  ••         ••       i.  436 

•^,  Parktnaon  V.     ..         xxviii.  627 

V.  Peacock        •  •    Tiii.  1 ;  ix.  177 

Lucena «.  Lucena     • .         • .      v.  249 

36 


PAGE 

Ludlow  a.  Banbury  •  •  •  •  xxxv.  36 
Luff  a.  Lord    ..         ..  xxxiv.  220 

Lukea,  Wright  a.  ••  ..  xiiL  107 
Lukin,  Curtia  a.  •  •  •  •  ▼•  147 
Lund'aCaae  ..         ••  xxviL  465 

Lushington  a.  Boldero  xiiL  418;  xv.  1 
Luak,  Hopkinson  a.  .  •  xxxiv.  215 

Luxembourg  Rail.  Co.  (The  Great) 

a.  Magnay      ••  xxiii.  646 
Rail.  Co.  a.  Sir  WU- 

liam  Magnay  .  •  xxv.  686 
Lyall  v.  Hicka  ..  xxvii.  616 

Lyddon  a.  Ellison  ..  ••  xix.  565 
Lyde  a.  The  Eaatem  Bengal  RaiL 

Co xxxvi.  10 

Lyford'8  Charity,  Re. .  xvi.  297,  n. 
Lynea.  Lyne*.         ••         ••  xxi.  318 

a.  Thompson     •  •         .  •  xxx.  542 

Lynea,  Whitehead  a. . .  xxxiv.  161 

Lyon's  Case  .  •  .  • 
Lysaght  a.  Weatmacott 
Lyster,  Maraack  a.  •  • 
-,  Smith  a. 


Lywood  a.  Kimber 


M' Alpine,  Bridson  a. 
Macbryde  a.  Weeka  •  • 
Macdermot,  Weatem  a. 
Macdonald,  Cooper  a. 

— ,  Kermode  a. 

,  Plomerv. 

a.  Walker 


XXXV.  646 

xxxiii.  417 

X.824 

..     iv.  227 

•  •  xxix.  38 


•• 


,.  viii.  229 

• .  xxii.  633 

XXXV.  243 

XXXV.  604 

XXXV.  607 

•  •  viii.  191 

.  •  xiv.  556 

..  viii.  187 

. .  xxxii.  28 


Macdougall,  Harnett  «• 

Macdowall,  Leak  v.  .. 

MacdowalU  Leak  v.  (No.  2)  xxxiii.  238 

Machu,  Jeffries  v xxix.  344 

Mackay,  Bentleyv.   xv.  12;  xxxi.  143 

,  Millers.      .-  '  "* 

-,  (No.  2) 


,  Stephenson  v, 

Mackenzie  v.  Bradbury 

a.  Claridge 

,  Hoggard  a. 

a  Taylor 


.77 
.295 
..xxiv.  252 
XXXV.  617 
..  vL123 
..  xxv.  493 
..    vii.  467 


Mackenzie's  (  Kenneth  )  Settle- 
ment, Re    • .         . .  xxxii.  253 
Mackeaon,  Whitmore  a. 
Mackinlay,  Bates  v.  •  • 
Mackintoah  a.  Stuart 
Mackrill,  In  re          .. 
Maclaren  a,  Stainton.. 


Maclean  a.  Dawson  (No.  1) 

(No.  2) 
(No.  3) 


Macleod  v.  Annestey 
a.  Buchanan 


Macnab  a.  Whitbread 

Macneil,  Denton  a.    • 

Maddison  a.  Pye 

Maddock  a.  Legg 

Maden  a.  Veevera      ••  v.  503  ;  vii.  489 


•  • 


..  xvi.  126 
..xxxi.  280 

xxxvL  21 
..  xi  42 
..xvi-  279$ 

xxvii.  460 
xxvii.  21 
xxvii.  25 

xxvii.  369 
..  xvi  600 
xxxiiL  234 
. .  xvii.  299 

XXXV.  652 

xxxiL658 
531 


INDEX  OF  CASES  REPORTED. 


PAGE 

Madgwick  v.  Wimble  •  •     vL  495 

Magdalene    College,  Oxford, 

Att^Gen.  v.  x.  402;  xviii.  223 

Mag^nnis,  Heaketh  p.  xxviL  S95 

Magnay,  Great  Luxembourg 

Rail.  Ca  v.  xxiii.  646 

— ^—  (Sir  WmA  Great  Luxem- 
bourg Rail.  Ca  «.  xxt.  686 
rmet  V.       . .         .  •      XX.  47 


Mainwaring,  Frank  «.      ii.  115;  iv.  37 

,  In  re     . . 

Maitland,  Green  v.  .  • 
Malbon»  Wells  «. 
Malcolm  v.  Malcolm  •• 
Maiden  o.  Fyson  • . 
Malet.  in  re  .. 
Malins,  Bucbanan  v. .  • 
V.  Greenway  •  • 


•  .xxvi.  172 
. .  iv.  524 
. .  xxxi.  48 
• .  xxi.  225 
..  ix.  347 
. .  XXX.  407 
..  xi.  52 
X.564 
..xxvii.898 


Mallalue.  Bluck  v. 
Malmeabury  (Countess  of),  Malmea- 
bury  (Earl  of)  p. 

xxxL  407 
■  (Earl  of)  ».  Malmea- 

bury (Countesa    of) 

xxxi.  407 

Malpai,  Clark  v xxxi.  80 

— ^ (No.  2)        xxxi.  554 

Man  «.  Ricketts         vii.  98,  484;  ix.  4 
Manby  v.  Tbe  Oresbam  As- 

surance  Ca . .         • .  xxix.  489 

Mancbester,  Sheffield,  8ca  Rail.  Ca 
V.  Worksop  Board  of 
Health..  xxiii.  198 

^^-^— -  Rail.  Co.,  Forrest  v. 

XXX.  40 
,  S.,  &c.  Railw.  Co., 
In  re,  Ex  parte  Cor- 
poration ot  Sheffield 

XXL  162 
—  — —    and    Soutbport 

Rail.  Ca,  In  re  xix.865 

'  New  College,  In  re 

xvi.  610 
Mangin  v.  Mangin     . .         •  • 
Mangles,  Withy  v.     . . 
Mani^re,  Hunt  v. 
Mann  v.  Stennett 
Mannering,  Ames  e. .. 
Manners,  Charlesworth  v. 
,  Davenport  e. 


..  xvi.  800 
iv.  858 
xxxiv.  157 
..  Tiii.189 
xxvt  588 
..  xiv.  319 


. .  viii.  503 
(Lord  ^ohn),  Denton  v. 

xx¥.  38 
— -^—  V.  Furze  •  •  •  •  xi.  30 
Manning,  Clarke  «.  .•         ..     vii.  162 

Mansell,  Hutton  v ii.  260 

Mansergh  v.  Campbell  . .  xxv.  544 

Manaon's  Settled  Estates        xxiv.  220 
Mant  V.  Leith  . .         .  •    xv.  524 

Mantell,  Cofvper  v.  (No.  1)  ..xxii.  223 
■  V.  Cowper  (No.  2 )   • .  xxiL  231 

,  Fry  V.  . .     iv.  485  ;  v.  99 

Man  vers,  Earl  Vernon  v.        xxxi.  617 

(Na  2) 

xxxi.  623 
March  V.  Att-Gen.   ••         »•      v.  433 


PAOR 

Marchant  v.  Cragg     . .  xxxi.  898 

Margerison,  Bateman  v.  •  •  xvi.  477 
Margetson,  Brighousev.  xxxv.  308 
Margrave,  Balls  v.      . .     iii.  284,  448 ; 

iv.  119 
Marjoribanks,  Knight  v.  . .  xi.  322 
Markby,  Murton  f.  ..  ..xviii.  196 
Market  Bosworth  School,  The 

Att.-Gen.  V.  ••  xxxv.  305 

Markbam  0.  Ivatt  ••  •.  xx.  579 
Markwell  o.  Bull       . .  xxxiv.  12 

■^        V,  Markwell  xxxiv.  12 

Mark  well's  Le^pacy,  In  re    •  •  xvii.  618 
Marriott,  Buntmg «...         . .  xix.  168 
,  Sir  William  Pinney  v, 

xxxii.  648 
— — ,  Rutter  V.  •  •  • .  x.  38 
— — ,  Sowdon  «...         ••     ix.  416 

V,  Turner  .  •         • .    xx.  557 

Marryat,  Honeyman  «.         ..     xxi.  14 

t>.  Marryat  xxviii.  224 

Marsack  V.  Lyster  ..  ••  x.  324 
Marsh  v.  Keath         •  •  xxix.  625 

Marshall  V.  Baker     ..         ..xxxi.  608 

—  V.  Fowler  . .         . .    xvi.  249 

-^— —  V.  Grime    • .  xxviii.  375 

,  Kay  V.      . .         . .       i.  585 

■  — ,  King  ».     . .  xxxiii.  565 

V.  Mellersh      v.  496;  vi.  558 

,  Watson  «...         ••  xvii.  863 

—  f .  Watson  . .         . .  xxv.  501 

Martin,  Austin  v.  ••  ..xxix.  523 
— — ,  Cane  v.         •  •         •  •      ii.  584 

,  Drake  «.       • .         •  •  xxiii.  89 

V.  DHnkwater  ..      ii.  215 

,  Foligno  ».     .  •         •  •  xvi.  586 

,  In  re vi.  837 

,  Morse  v.       •  •  xxxiv.  500 

V.  Sedgwick  . .         . .     ix.  838 

r.  Swannell    . .         .  •      ii.  249 

,  Whitley  V iii.  226 

Martyn,  Darke  f.  ..  ..  i.  525 
Marychurch,  Gregory  v.  xii.  275,  398 
Maryport  Railway  Act,  In  re  xxxii.  897 

Mash,  Re       xv.  88 

Mason  v.  Bateson      . .         • .  xxvi.  404 

V.  Broadbent*.  xxxiiL  296 

V.Clarke       ..         ..xvii  126 

,  Collier  V.      ••         ••  xxv.  200 

.  9.  Davison     • .         .  .xviiL  540 

,  Ex  parte       . .  xxxv.  448 

o.  Morley  (No.  1)      xxxiv.  471 

(No.  2)       xxxiv.  475 

,  Re     .«         ••  xxxiv.  494 

Massey,  Re     . .         . .  xxxiv.  468 

,  In  re viii  458 

,  Jones  V.  •  •  iii.  295,  n. 
Massie  v,  Drake  .  •  • .  iv.  483 
,  Smith  V iv.417 


Masson,  Wimbome  Union  t .  vii.  309 
Master  v.  De  Croismar  •.•  xi.  184 
Masters  e.  Scales  .  •  •  •  xiii.  60 
Masterman,  Prole  v.  ••  ••  xxL  61 
Mather  v,  Shelmerdine  ••  vii.  267 
Mathers  V.  Green      ••  xxxiv.  170 

87 


INDEX  OF  CASES  REPORTED. 


Mathew  v.  Briie        • . 

,  Pratt  V,        ,. 

Mathews,  Butler  v.  •  • 
— ^— —  V,  Chichester 
■     '  ».  Gardioer 

Matoon,  Gedge  f. 

■  V,  Swift  •  • 

Matthews  p.  Bagshaw 
■  V.  Brise      • . 
Re.. 


•  • 


•  • 


•  • 


.  • 


'  > 

Matthew's,  Re 

MattisoD  V.  Tanfield  •  • 

Maude  V,  Maude       » . 

Maud  V.  Maud 
^  Maughan,  Sopwith  e.  •  • 
'  Maunder,  Wright  p.  . . 

Maw  V.  Pearson 

■  ■      r.  Topham        . , 

Mawhood  v.  Milbanke 

Maxwell,  EUU  o,       iii.  687  f  xii.  104 « 

xiii.  287 

■ '  ■■  V,  Maxwell  . ,   xvi  106 

V,  PortTennaut,  firp.  Co. 

xxiv.  49S 

— ^— ,  Wells  V.    •• 

(No.  2) 

Maxwell's  Case 

Will,  In  re 


PAGE 

..  xiv.  341 

•  .xxii.  32S 
. .  xix.  549 
..XXX.  135 
• .  xvii.  254 
..XXV.  810 

viii.  363 

•  .  xiT.  123 
vi.  235 

xvi.  245 

xxvi.  463 

•f     iii.  131 

•  .xxii.  290 
xxvii.  615 

XXX.  235 

•  •  iv.  512 
XX  viii.  196 

xix.  576 
XV.  36 


a  • 


•  ■ 


•  • 


•  » 


•  • 


•  » 


May  v.  Biggenden 
■        ,  Cheeseman  v, 

' ,  Clarke  v. 

— ,  Langford  v, 
—  ».  May  . . 
,  Page  V,  •  • 
-^— ,  Re 
— ,  Bowew. 
Maybury,  Bird  v.      • . 
Maynard  v.  Wright  . . 

May  hew,  Schweitzer  v.         . .  „ , 

Mayor,  &c.  of  Brecon  v,  Seymour 

xxvi.  548 
■    ,  Oe  Winron  0. 

xxvi.  533 

~  (No.  2) 

xxviii.  200 


xxxii.  408 
xxxii.  550 

•  .xxiv.  321 
« •  xxiv,  246 
. ,  xxiv.  207 
. .  xxiv.  207 
.,  xvi.  273 
• «      xvi.  32 

xxxiii.  81 

.  •  xxiv.  323 

xxxiv.  132 

•  •xviii.  613 
xxxiii.  351 

..xxvi.  285 
xxxi.  37 


M'Bean,  Collier  V.     ., 
M'Calmont,  Duncan  v. 
M'Caroghero.  Whieldon 
M'Clure  v.  Evans 
M'Craer,  Wortliington  v. 
M'Creight,  R,obson  «. 
M'CuUock  p.  Haggar 
M'Cutcheon,  Gardner  v» 
M'Dermott  v.  Wallace 
M 'Donald  V.  Bryce    •• 
M'Donell,  Ellwand  «. 
McDonnell  v.  Hesilrige 
>  Saward  v. 


•  • 


M'Dougall,  Ashton  v. 

,    Harnett  9, 

Meade,  King  v.  Warreu 
Meadows  V.  Meadows 
Measure  V.  Carleton  •• 
Meddowcroft  o.  Campbell 

— ,  Perry©,      iv.  J 97;  x.  122 

Medewe's  Trust,  Re  . .  xxvi.  588 

38 


xxxiv.  426 

iii.  409 
xxxiv.  107 
f.xxix.  422 
xxiii.  81 
XXV.  272 
xii.  546 
iv.  534 
V.  142 
xvi.  581 
V111.  14 
xvi.  346 
xix.  528 
V.  56 
viii.  187 
xxxii.  Ill 
• .  xvi.  401 
• ,  XXX.  538 
xiii.  184 


■  • 


• . 


0  • 


.  . 


»  • 


.  . 


•  • 


•  . 


Medlicott,  ElHa  v- 
Medworth  v.  Pope 
Mecch,  Bentley  v.     • 
Meeds  o.  Wood 
Mehrtens  v.  Andrews 
Meiklan  v.  Campbell . 


PAOI 

iv.  144,  n. 
..xxvii.  71 
. .  XXV.  197 
«.  xix.  2U 
111.  72 
..xxiv.  100 


Mellers  o.  Duke  of  Devonshire  xvi.  252 
Mellersh  v.  Keen       . .  xxvii.  236 

.  (No.  2)      xxviii,  458 

,  Marshall  V.   ..  ▼,496;  vL  558 

Melling,  Bradshaw  «.  ,,  xix.  417 
Mellish  p.  Brooks      .  •         • .       iii.  22 
Melward,  Re  The  Oxford,  &g.  Rail- 
way Co xxvii.  571 

Menzies,  Forster  p.  xvi.  568 ;  xvii.  414 
Mercers'  Company  p.  Gt.  Northern 

Railway  Company*  •         ••    X^T*  20 
Merchant  Tailors'  Company^  Ip  re 

X.485 

Ventiirers'  Society,  Att.- 

Gen.  0.       . .         •  4         •  •      V.  838 
Meredith  e.  Vick        . .  xxiii.  559 

Merlin  V.  Blagrave  ••  ..xxv.  125 
Merriman,  BenOef t  p.  • .     vi.  360 

Merton  College,  Re  •  •  xxxiii.  257 
Meryon  p.  Collett  ••  ••  viiL  386 
Messer  p.  Boyle  ••         -•  xxL559 

Metcalfe,  Handley  p ix.  495 

,  In  re         ..         ..xxx.  406 

,  Wilson  p i.  268 

Metropolitan  Counties,  8rc.  Society 

p.  Brown        xxvi.  454 

■   -         Rail.  Co.,  Baker  p. 

xxxL  504 
m.  RaiL  Co.,  Hedges  p. 

xxviii.  109 
Mews  p.  Mews  •.         ••    xv.  529 

Mexborough  (Earl  of)  v.  Bower  yii.  127 
Mexican  and  South  American  Mining 

Co.  xxvi.  172, 177,  182 

■     ■  and  Sou^h  American  Co. 

xxvii.  465,  474 
Meyer  v.  Montriou        iv.  343 ;  v.  146  ; 

ix.  521 
■        p.  Townsend  •  •         . .     iii.  443 

Meyer's  Case xvL  383 

Meymott,  Noble  p.    ••         ••  xiv.  471 
■    p.  Meymott  xxxi.  445 ; 

xxxiiL  590 
Meyrick  p.  Lawes      ••  xxiii.  449 

p.  Laws  . .  xxxiv.  58 

M^Gachen  p.  Dew      • »         •  •      xv.  84 

" ,  Dew  p.  • .      XV.  84 

M'Hardy  «.  Hitchcock  xl  73,  93 

Michel's  Trust  (In  t^e  matter  of) 

xxviii.  39 

Michell,  Jefferies  p,  ,•         ••      xx.  15 

p.  Michell      ••         ,.      iv.  519 

Micholls  p.  Corbett    ,.         xxxiv.  376 

Micklethwait,  Birks  p,  xxxiii.  409 

Middlemiss,  Morgan  p.  xxxv.  278 

Middleton,  Abbott  p.  ••         ••  xxi.  143 

^,  Colville p. ••         ..     iii.  570 

,  Early  p.     . .         . '.  xiv.  453 

p.  Middleton         ..    xv.  450 

,  Poole  f .     •  •  xxix.  646 


INDEX  OF  CASES  REPORTED. 


PAGE 

Midland  Railway  Company,  Case  v. 

xxvii.  247 

— — ,  In  re 

^xiv.  526 

,  Taylor  v. 

xxviiL  287 
f  Taylor  v. 
XXX.  219 
xxxi.  211 
xxviii.  206 
•  •      XV.  36 
..    XV.  507 
xxviii.  16 
XXXV.  191 
..      ii.300 
xxviii.  41 1 
xxvii.  579 
> .  xvii.  602 
. .  xxii.  606 
..  xiv.  312 
.      vi.  433 
xxiii.  172 
xxxiv.  237 
..  XXV.  674 


(No.  2) 
Mignan  v.  Parry  • . 
Milbankt).  Lambert  •• 
Milbanke,  Mawhood  v. 
Mileham's  Trust,  In  re 
Miles  9.  Fox  .. 
■  ».  Miles  ••  .• 
—  t».  Presland  (Re  Coe) 

,  Taylor  tr.  • . 

Miles's  Will,  Re 
Milford  V.  Feile 
Miligan,  Sharp  ». 
Mill,  Jbe  Queen  v. 
Millar  v,  Craig 

y  Pennellv. 

Millard  v.  Harvey 
Miller  p.  Elwin 


•  • 


•  • 


•  ■ 


V.  Little ii.  259 


V,  Mackay 


-,  Sanders  o. 
-  9.  Thurgood 
0.  Woodward 


(No.  2) 


Millett  V,  Davey 
•,  Edmonds  ». 


•  • 


•  • 


, .  xxxi.  77 
xxxiv.  295 
•  .  XXV.  154 
xxxiii.  496 
..  ii.27r 
xxxi.  470 
XX.  54 


•  • 


Milligan,  Sharp  v.  xxiL  606;  xxiii.  419 
MilU  v*  Brown 

».  Drewitt 

■        V,  Dugmore 

V,  Finlay 

V.  Fry     « • 

,  Hamilton  v. 

— ,  Robins  ». 

,  Vivian  ». 

|dilne,  Scott  v. 

,  Walker  v, 

,Wild».  .. 

Milner  v,  Milner 
— ,  Robinson  v. 
Minchin  o.  Nance 
Minetv.  Leman 
Minn  v,  Stant 


•  •  XXI.  L 
. .  XX.  632 
..  xxz.  104 

i.  560 

iii.  297.  n. 

xxix.  193 

1.227 

i.  315 

V.  215 

. .     xi.  507 

..xxvi.  504 

xxxiv.  276 

V.  49 

•  •  iv.  332 
..    XX.  269 

xii.  190;  xv.49,  129 


Minor's  Trusts,  Re    ..         ..xxviii.  50 

M inter,  Re xix.  33 

Minton,  Kelsall  V.     ••         ..      ii.  Sfil 


Mirehouse,  Cooke  v. 
Mirfield,  Turner  v. 
Mitchell  V.  Koecker 
— — ,  Norman  v. 
,  Picard  ». 


xxxiv.  27 

xxxiv.  390 

•  •  xL  380 ;  xii.  44 

..  xix.  278 

xii.  486 ;  xiv.  103 

xxi.  280 


Mitford,  Harley  p. 

Mitre  General  Life  Assurance,  &c. 

Association,  Re      ••    xxix.  1 

Co.,  In  re  ..  xxxi.  177 

M'Kenna  v.  Everitt  ..  i.  134;  ii.  188 
M'Kenzie,  Forster  v.*«  ..  xvii.  414 
M'Keone  a.  Seaber    ..  xviii.  411 

M'Kerman,  Howe  v xxx.  547 


PAGE 

M*Keverakin  o.  Cort .  •  •  •  vii.  347 
M'Kewan,  Baillie  9,  • .  xxxv.  177 

M'Lachlan  v.  Taitt  . .  xxviii.  407 
M*Murray,  Heales  v. .  •  xxiii.  401 

Mobbs,  Ex  parte  ..  •?  viii.  499 
MocatU  V.  Bell  ..  xxiv.  585 

Modlen  v.  Snowball   •  •  xxix.  641 

Moet  II.  Couston  • .  xxxiii.  678 
Moffat  o.  Bumie  xvi.  298 ;  xviiL  21 1 
Mold  V.  WheatcroTt   ••  xxviL  510 

Mole,  Bourne  v.  iv.  417 ;  viiL  177 

Moline,  Lcwin  o.  ••  ..  i  99 
Molineux,  Stubbs  V.  ..  ..  iv.  545 
MoUalue,  Bluck  on  beh^f  of,  &c. 

xxvii.  898 
Mollett  9,  Enequiat    • .  xxv.  609 ; 

xxvi.  466 
Money,  De  Hoghton  v.         • .  xxxv.  98 

,  In  re  ..         ..         ..  xiiL  109 

,  Jordan  a.       xiii.  229 ;  xv.  872 

Monk,  Baker  a.  ..  xxxiii.  419 

Monmouthshire  and  6.  Banking  Co., 

Re    •  •         . .      XV.  74 

Railw.  and  Canal  Ca, 

Browne  v.    .  •         . .         •  •     xiii.  32 
Montague  v.  Montague         . .    xt.  565 

a.  The  Earl  of  Sandwich 

^Lxxiii.  324 
Montefiore  a.  Behrens  . .  xxxv.  95 

,  Hart  a.       .  •         . .  xxx.  280 

Montgomery,  Fecbter  a.  xxxiii.  22 
Montriou,  Meyer  a.       iv.  843;  v.  146; 

ix.  521 
Montrose  (Duke  of)»  Gedye  v.  xxvi.  45 
Moody,  Humby  II.      •.  xxxv.  549 

Moor,  Ait.-Gen.  a.  ..  ..  xx.  119 
Moore  v.  Calverbouae  xxvii.  639 

-: —  a.  Cleghorn        . .         •  •      x.  423 

a.  Elkington      .  •         •  •      ii.  574 

a.  Field  ..         ..         ••  xix.  176 

,  Fletcher  a xi.  617 

,  Hilesa.  ••         ..         ..    xv.  175 

a.  Moore  x^v.  8;  xxix.  496 

a.  Petchell         ..         ..xxiLn? 

©.Plate! vii.  583 

,  Richardson  a.  . .  xxvii.  629 

a.  Smith xiv.  398 

.Walker  a.         .,         ..       i.  607 

Moorhouse  a.  Colvin  .  •  • .  xv.  34) 
Moravian  Society,  In  re  xxvi.  101 

Morecraft,  Chancellor  a.       •  •     xi.  262 

,  Ingram  a. .  •  xxxiii.  49 

Moreland  a.  Richardson         ^Lxii.  596 ; 

xxiv.  33 
Moray's  Patent,  In  re  . .  xxv.  581 

Morgan,  Davies  a.     • ,         •  •       i.  405 

a.  Hatchell     ••         ..    xix.  86 

a.  Middlemiaa  )txxv.  278 

a.  Morgan       xiiu  44j ;  xiv.  72 

Morlancourt  a.  Halea  . .  viii.  236 
Morland  a.  Isaac  ..  ..  xx.  389 
Morley  V.  Clavering  xxix.  84;  xxx.  108 
,  Mason  a.  (No.  1 }    xxxiv.  471 

(No.  2)    xxxiv.  475 

—  a.  Morley       •  •         •  •  xxv.  253 

39 


1ND£X  OF  CASES  REPORTED. 


PAOB 

Aforley,  Nash  V.         ..         ..      v.  177 
Mornington  (Earl)  a  Smith.,     ix.  261 

,  Welleslcy  (Lord)  v. 

JLu  180.  181 


• . 


Morrall  v,  Sutton 
Morrell  v.  Pearson 
'  V.  Scoones 

p.  Wootten 

Morres  v.  Hodges 
Morrice  v.  Swaby 
Morris,  Berrow  o. 
— —  tr.  Glynn 
— —  p.  Islip 

,  Lewis  V, 
9,  Morris 

,  Shepherd  v. 
—  V.  Timmins 
Morrish  v.  Cole 
Morrison,  Brooke  o. 
Morse  v.  Martin 
— ,  Sturgis  9, 

(No.  2) 

(No.  8) 


Morse's  Settlement,  In  re 
Morsbead,  Ex  parte  .. 
— — ,Jope». 

V.  Reynolds 


iv.  478;  ▼.  100 

. .    xii.  284 

i.  261 

xiii.  106:  xvi.  197 

xxvii.  626 

• .         .  •      ii.  600 

. .      X.  487 

xxvii.  218 

XX.  664 ;  xxiii.  244 

. .         • .    xix.  34 

..  xvii.  198 

i.  175;  iv.  262 

..       i.  411 

ix.  802,  n. 

xxxii.  662 

xxxiv.  600 

xxiv.  641 

xxvi.  662 

xxviii.  898 

..  xxi.  174 

xx3^iii.  264 

..     vi.  218 


•  • 


Mortimer  V.  Watts 
Mortlock,  Vivian  «. 
Mosenthal,  Sichel  9, 
Moses,  Thomason  p. 
Mcsley,  Leigh  0. 
— — ,  Pedderp. 


9,  Ward 


xxi.  688 
xiv.  616 
. .  xxi.  262 
•  •         ••  XIX.  371 
V.  77 
• .  xiv.  606 
xxxi.  169 
• .  xxix.  407 
..         ..xviii.  478 
..         ..xviii.  478 
XXXV.  197 
xvii.  69,340,  34«; 
XXXV.  626 

9.  Newry,  &c.  Railw.  Co.     xiv.  64 

Mosse  9.  Salt  . .         .  •  xxxii.  269 

Mostyn  (Lord),  Brooke  9, 

9,  Mostyn 

'  (Lord)  9.  Spencer 

• ,  Townshend  «. 


Moss,  9.  Bainbrigge 

,  Bainbrigge  », 

•.  Barton 

,  In  re 


•  • 


Mott,  Harris  9. 
Moulton,  Frost  9. 
Mount,  Bifonv. 

,  Harvey  V. 

9,  Mount 

■ ,  Wilson  0. 


xxxiit  467 
.  •  xvii.  328 
..  VL  136 
..  xxvi.  72 

•  •  xiv.  169 
. .  xxi.  696 
• .  xxiv.  642 

vii.  617;  viii.439 

•  •  xiii.  333 
..ii.  397;  xix.  292 
..  xi.  48;  xiiL84 

iv.  49 

xxi.  603 

xvi.  366 

xi.  671 

XXXV.  310 


•  • 


•  • 


Mourilyan,  In  re 
Mousley  «.  Carr 
Mowatt,  Blake  9. 
Mower,  Walker  v. 
Moxhay,  Tulk  0. 
Moxon,  Burroester  9. . . 

Moylan,  In  re xvi.  220 

Mozley,  In  re  .  •         •  •     zxv.  8 

M*Pherson,  Allen  V.  ..         ..      v.  469 
Muggeridge  v.  Sloman  . .     ix.  8 1 4 

Muirv.  Jolly xxvi.  143 

Mullay,  Att-Gen.o vii.  361 

Mullins  V.  Hussey     . .  xxxv.  801 

Mullock  V.  Jenkins    ••         ••  xiv.  628 

40 


TAOB 

Munday,  Ex  parte     . .  xxxi.  205 

Mtlnoz  9.  l)e  Tastet  • .         .  .1  109,  n. 
Munt  V.  Shrewsbury  and  Chester 

Railw.  Co xiiL  1 

Munt's  Case,  Re  The  Universal 

Provident  Life  Association  xxiL  SB 
Muuton,  Bradley  s.  xv.  460 ;  xvi.  294 
Murray  v,  Parker^  ..  ..  xix.  805 
Murreli,  Hartland  «.  ..  xxviL  204 

Murrow  V.  Wilson      ..         ..  xii.  497 
Murton  V.  Markby     •.  xviii.  196 

Muskett  s.  Hill  ..         ..    ilL  301 

Muswell  Hill  Land  Co.,  Rhodes  v. 

xxix.  660 
M'Vicar,  Cruikshank  0.  ..  viii.  106 
Myre,  Gardner  v.       • .  iv.  143,  n. 


Nainby,  Wilkin  9.     .  • 
Nance,  Minchin  0.    •• 
Nanney  «.  Williams  .. 
Nantle  Vale  Slate  Co.,  Re 
Nash  0.  Bryant 
— ,  Forrcr  9.  . . 

,  Hills  V.  •• 

9.  Morley  • . 

,  Williams  •. 


..  9111.465 
. .  iv.  332 
. .  xxii.  462 
. .  xxvii.  82 
. .  XXV.  633 

XXXV.  167 

X.  308 

..      ▼.177 

xxvilL  93 


National  Assurance  and  Associa- 
tion, Re  ••         ..xxxL  206 

Live  Stock  Insurance  Co., 

Hodgkinson  9.   . .  xxvi  473 

— ^^■^—  Live  Stock  Co.,  In  re 

XX  vL  163 


Naylor  v.  Robaon 
Neale,  Cobbold  9. 

,  Canham  9. 

9.  Hnbson 

9  Hodgson 


•  • 


•  • 


xxxiv.  671 

xxvi.  266 

•  .XXVL266 

xvii.  178 

▼.  169 


• . 


. . 


-,  In  re xv.  260 

-,  Shaw  9..  •         «•         ••    XX.  167 


Neate,  Inre x.  181 

Needham,  Donovan  9.         ..     ix.  164 

•'^"~"'^""^^~,  «  eers  9.     •  •         • . 


Nei 


9.  Smith 


• « 


316 
vi.  130 
• .  xvi.  694 
.  .xxviii.  38 
xxxiL  629 
• .  XXX.  472 
. .      ii.  239 


|pis,  Hewison  9.    . . 

Neighbour  9.  Thurlow 

Neill,  Young  9. 

Nelson  9.  Bealby       •• 

9.  Bridges      . . 

(Earl)9.  Bridport(Lord)  vi.  295; 

vii.  196;  viii.  627,  647;  x.  305 

..     ix.211 

•  •       iv.  41 

..      ii.245 

..  xvi.  416 

xxxii  282 

. .     iii.  297 

xxxiil  666 

. .       iv.  28 

xxviii.  664 

xxxiv.  487 

. .  xviu  898 

..xxiii.  386 


-  9.  Dtincombe 

-  9.  Ponsford  . 
■,  Stead  9.  • 
••  Swinbome  9. 


Nesbitt  9.  Berridge   .. 

Nethercoar,  Att.-Gen.  9. 

Neve  9.  Flood 

Nevile,  Haddlesea  9.. . 

Nevill  9.  Koddam      •  • 

Ne Vinson  9.  Lennard .  • 

Newark,  Hutchinson  9. 

Newbegin9.  Bell      .. 

Newbery,  Star  9.        xx.  14;  xxiii.  436 

Newborough  (Lord),  Stephens 9.  xL 403 


I 


ind£x  of  cases  reported. 


PAOB 

Newcastle  Banking  Co. «.  Hymen 

xxii.  867 
— —  (Coq>oration  of)i  Att- 

Gon.  9 ▼.  807 

Banking  Co.,  Re,  (Spence'i 

case)       ..         ..  xvii.  208 
.  Shields  and  Sunderland 
Union  Bank,  Re   •  •         . .  xvii.  470 
Newcastle-upon-Tyne    Mar.    ins. 
Co.,  In  re  Brown,  Ex 
parte       •  •  xix.  97 

■',    Henderson,  Ex 

parte  xix.  107 

Newell,  Palmer  v.     • , 
Newen  v.  Wetten 
Newland,  Cursham  a. 
Newman,  Abrev  v.     ., 
■  V.  Hardy        . , 

a.  Hutton 
— —  V.  Newman    . . 
I  In  re  .  • 

—  a.  Selfe 

..White 

».  Wilson  (No.  1) 

V.  Wilaon  (Na  2} 


XX.  82 

..zxxi.  815 
ii.  145 
..  xvl  431 
. .  s.  292 
•  •  iii.  114 
xxvi.  218,  220 
..  XXX. 196 
xxxiii.  522 

XVL  4 

xxxi.  88 
xxxi.  84 
xxiii.  80 
ix.876 
xiv.  61 
XXX.  461 


•  • 


Newton  v.  Askew 
,  Baker  a. 


X.  525 


•  • 


•  • 


Newport  a.  Bury       •  • 

,  Laabury  a.    . . 

Newry,  &c  Rail.  Co.  v.  Moss 

Newaome  v.  Flowers  . . 

New  Theatre  Company,  Re  The 

xxxiii.  529 
xi.  145,  446 
.  ii.  112 
.  viii.  485 
.  ii.  112 
xi.  67, 164 
.  XXV.  124 
.  V.  148 
.xxiv.  689 
.xxiv.  298 
.  vii.  42 
.     ix.  827 

•  xxvi.  58 
xxix.  665 

.  xxv.  160 
.      vii.  67 

•  ii.  497 
.     xix.  88 

tL  422 ; iz.  403 
.  vi.  834 
.  iv.  568 
.  iv.  126 
.  vii.  849 
.xxiii.  580 
.  xvii.  160 
.   ii.  472 

•  xxiv.  499 
.xxvi.  238 

•  XX.  598 
.  xiv.  471 
.  xxix.  409 
.  xxz.  272 
.  XXX.  512 

•  XXX.  84 
.  xii.  246 
.  xxiL  402 


Daniel  a. 
'  a.  Richards 

-^—  a.  Ricketts 
Niblett,  Hunt  a. 
Niblock,  Oarratt  a. 
Nichoirs  Case 
Nicholb,  Pellatt  a. 

■  a.  Stietton 
Nicbola,  Farrant  a. 
Nicholson,  Hartshorne  a. 

■    " ,  I  n  re         •• 

,  Langstaff  a. 

■  a.  Norton  •  • 
— — "—  a.  Peile  •  • 
— — ,  Wickham  a. 
Nicol,  Gibson  a. 
Nicoll,  Edmonda  a.  •• 
Nickels'  Patent,  In  re 
Nicklin  a.  Patten 
Nixon  a.  Few.. 

— ; ,  Green  a. 

— ^ ,  Weddall  a.   . . 

,  Williams  a.  . . 

Noble  a.  Brett  (No.  1) 
(No.  2) 

t  Fry  a.  •  • 

"-^— ~  a.  Meymott    . . 
-^^—  a.  Stow  . . 

(No.1) 
(No.  2) 


— — ,  Vaughan  a. 
Noel,  Kilminster  a. 
Nokea,  Dalman  a. 


Nokes  a.  Warton 
Norcott,  Byrne  a. 
Norman,  In  re 
'  a.  Johnaon 

— —  a.  Kynaston 
—^  a.  .Mitchell 

a.  Stiby 

Norria  a.  Chambrea 


.  a 


PAOB 

V.  448 
. .  ziii.  BM 
. .  xi.  401 
•  •  xxix.  77 
..  xxix.  96 
. .  xix.  278 
. .  ix.  560 
..xxix.  246 


— ^—  a.  Stuart  (Lord  Dudley)  xvi.  859 

a.  Wright       ..         ..  xiv.  291 
North  a.  Huber         ••         ..xxix.  487 

,  Chalmers  a.      ..  xxviiL  175 

Wheal  Exmouth  Mining  Co., 

Re       xxxi.  628 

Devon  Rail.  Co.,  Harris  a.  xx.  884 

Eastern  M.  A.  D.,  B.  of  M.  of, 

Gibbins  a xi.  I 

Northern  Coal  Mining  Co.,  In  re 

( Bagge's  case)  xiii.  162 
— —  (Blakeley's  case)  xiii.  188 
North  wood,  Pyke  a.  ••  ••  i.  152 
Norton,  Liddell  a zxt  180 

,  Nicholaon  a...         ..      vii.  67 
,  Rippoo  a.     . .         . ,        ii  68 

,  Robinson  a. . .         . .      x.  484 
Norwegian  Titanic  Iron  Co.,  Re  xxxv. 

228 
Norwich  Rail.  Co.  a.  Wodehouse  xL  882 
— —  Yarn  Ca,  In  re  xii.  866; 

xiii.  426 ;  xxii.  148 

,  &C.  Rail.  Co.,  Carnochan  a. 

xxvi.  169 
Nott  a.  Riccard  •  •         . .  xxiL  307 

Nottingham  Waterworka,  Coates  a. 

XXX.  86 
Nouaille  a.  Flight  . .  vii.  486,  n.,  521 
Nowell,  Beaver  a.      .  •         . .  xxv.  66 1 

a.  Whitaker  . .         . .     vi.  407 

Nugee  a.  Chapman  (Na  1)  .  .xxix.  288 

— : (No.  2)  ..xxix.  290 

Nugent,  Heath  a xxix.  226 

Nunn  a.  D' Albuquerque  xxxiv.595 
Nurse  a.  Seymour  (Lord)  ..xiii.  254 
Nutting  a.  Uebdin     ••         ..     xiv.  11 


Oakes,  Rede  a. 
Oakley,  Powell 

,  Scott  a. 

•,  Wardle  a. 


xxxii.  666 
xxxiv.  575 
xxxiii.  501 

zzxvi.  27 


Oakahott,  Brown  a.   xii.  252;  xxiv.  254 

O'Brien,  Reed  V vii.  82 

O' Conner  v.  Sierra  Nevada  Co. 

xxiii.  608;  xxiv.  485 
Official  Manager  of  the  Plumstead 


Water  Co.  a.  Davis 
Oglander,  Hood  a. 
Oldaker  a.  Hunt 
Older,  Lambarde  a. 
Oldfleld,  Bentley  a. 
a.  Cobbett 


xxviiL  545 

xxxiv.  518 

..  xix.  485 

•  •  xvii.  542 


•  •  xix.  225 
..iL  444;  iii.  482; 
▼.  182;  vi.515;  viii.  292;  xi.  258: 
xiL  91 ;  xiv.  28 ;  xx.  568 


Olding  a.  Poulter 
Oliver  a.  Burt 
Oliver,  Graham  a. 
,  Smith  a. 


•  * 


.•XX111.148 

•  •       i.  588 

•  •     iiL  124 
xi.  481,  494 

41 


INDEX  OF  CASES  REPORTED. 


0]]iT«,  Weale  «. 

(No.  2) 

Qmmaney  v.  Stillwell 
Pppenheim,  Bury  o. .  • 
Oram,  Courtier  o.      • . 
Ord  O.White.. 
ORDERS  OF  COURT 
9th  May,  1839  .. 
10th  May,  1839  .. 
3rd  April,  1841.. 
26th  August,  1841 
12th  October,  U41 

1st  November,  1841 
11th  November,  1841 
17th  Npvember,  1841 
19th  November,  1841 
10th  December,  1841 
11th  April,  1842 
8tb  July,  1842 
Srd  August,  1842 
£th  August,  1842 
26th  October,  1842 
27th  October,  1842 
17th  March,  1843 
13th  January,  1844 
15th  January,  1844 
22nd  March,  1844 
15tb  ApriU  184^ 
15th  April.  18H 
2l8t  June,  1844 
13th  November,  184^ 
6th  December,  1 844 
7th  December,  1844 
12th  February,  1845 
10th  March,  1845 
8th  May,  1845 
Ist  December,  184$ 
31  St  January,  1846 
4th  March,  1846 
3rd  March,  1847 
13th  April,  1847 
2l8t  April,  1847 
28th  July,  1847  .. 
9th  August,  1847 
10th  June,  1848.. 
29th  December,  1848 
3rd  August,  1849 
10th  December,  1849 
23rd  February,  185Q   , 
22nd  April,  1850 
3rd  June,  1850 
2nd  November,  1850 
22nd  March,  1851 
16tli  July,  1851  .. 
29th  October,  1851 
10th  March,  1852 
4th  May,  1852  .. 
7th  May,  1852  .. 
Orders  of  Court,  General 
Ormonde  •.  Kynnersley 
Orrett  p.  Corser         •  • 
— — ,  Corser  o.  •  • 

Orton,  Bainbrigge  v. 
Osborne,  In  re 
Ostler,  Hartley  v.      •• 

42 


PAGE 

• .  xvii.  252 

3txxii.  421 

.,xxiii.828 

•  f  i^xvi.  59i 

xxi.  91 

iiu  357 


■  • 


1,  ix 

1»» 
,         xu 

2,  xi 

3,  xi 
8y  xxvii 
3,  xxix 

3y  XXX 

^,  zxxiii 

3,  xxxvi 

3,  xxxviii 

3,  xxxix 

3,  xlv 

3,  xlvii 

3,  xlviii 

8,  1 

«.  Ixix 

■  •  • 

XUI 

■  •  • 

Xlll 

•  •  ■ 

^XIU 
XXV 

xxyii 
xxix 

XI 

•  •  • 

XUI 
XV 

xvi 

•t 

xu 
xiv 

XV 

xi 
XV 

^vii 

* 

XI 

•  •  • 

Xlll 

XIT 

XV 

xvii 
XI 

xi 

xxi 

xxvi 

xxvii 

xxix 

xiv 

XXXV. 

«  •  • 

Xlll 

xvi 
xxii 

a    •   ■ 

III 

XXV 

635 
..  xv.lO,n. 
.  •  xxi.  52 
• .  xxi.  52 
•  •  XX.  28 
..  XXV.  358 
. .  xxii.  449 


4, 
A, 
5, 

6. 

a, 

.  6, 

.  7, 

•  7, 
.  7. 
.  8, 
.  8, 

.  a* 

•  9. 
.  9, 
.  9, 
.  9, 
.  9, 
.10, 

.11. 
.11, 
.11, 

.11, 
.11. 
.12. 
.12, 
.12, 
.14, 

•H. 
.J4, 
.14, 
.14, 


PAOI 

Otley  and  Ilkey  Braoch,  Re  The 

xxxiv.  525 
Ottley  V.  Gilby  ..         «.  viii.  602 

Otty,  Davis  V.  ••  xxxiii.  540 

(No  2)  XXXV.  208 

Oulton,  Crallan  o.  ..  ..  iii.  1 
Ouseley  v^  Anstruthec  ^  453 :  xL  399 
Overington  v.  Ward  •  •  xxxiv.  175 

Overman  «.  Overman  xxxv.  477 

Overton  «.  Banniater  •  •     iv.  205 

.  Holliday  p.     xiv.  467 ;  xv.  480 

Owen,  Clayton «.       ••  xxxi.285 

^— ,  Eardley  ».        ••         ..      x.  572 

v.  H Oman  ..         -•  xiii.  196 

,  Thorpe  V,         ••         •  •       v,  224 

Owcny  V.  Kirby  .  •  . .  xxx.  81 
Oxeqham  p.  Ellis  ..  ..xviii.  59J 
Oxfufd  and  Worcester,  $c.  Rail. 

Co.,  In  re  ..         ..  xiv.  158 
,  &&  Railw.  Q,^^  ^^  Mel- 
ward  qpL^t  571 
—  ,  Rogers  9. 

Xxv.  822 

Packer  p.  Sccftt  ..  xxxiii*  511 

Pacjcman  o.  Vivian  •  •  •  •  Xf  iy.  290 
Padmore  o.  BodBeld  ..  ••  i.  367 
Padwicrk  v.  Hurs(  •  •  •  •  x^iii-  575 
— '- —  V*  Piatt  . .         , .     xi.  505 

Page  0.  Adams  ,  •         ••     iv.  26^ 

-— ^  0.  Broom  •  •         •  •       iii.  36 

— '  p.  Cooper  .9         - .  xvL  396 

V.  Home  . .  ix.  570 ;  xt  227 

,  In  re xvi.  588 

0.  May xxiv.  828 

V.Page xvi.  588 

,  Re  (No.  2)       .•  xxxiL  48^ 

(No.  3)       ..  xxxii.487 

p.  Way ,       iii.  20 

— S-,  Williams  v.      ••  xxiv.  490,  654; 

xxvii.  878 

(No.  f )       xxviii.  14^ 

Paget,  Birkbec)c  »•  ..  ..xxxL408 
Paine  v.  Hyde  • .         • .     iv.  468 

p.  Ryder  ••         .ixxiv.  151 

Painter,  Ward  p.  •  •  • .  ii.  85 
Palairet  p.  Carew       . .  xxxii.  b^ 

Palmer,  Congreve  p.  ••  ..  xvL  435 
— — ^  p.  Hendrie     • .  xxvii.  340 

(1^0.?)   xxviii.  841 

p.  Newall       . .         .  -      XX.  32 

1  Prince  of  Wa}e9,  &P«  Asso- 
ciation 0*     •  •         •  •  xxy.  605 
,  Smith  p.        cf  ••       iii.  10 

p.  Wakefield  • .         . .     ui.  227 

p.  Wright       . .         . .      X.  284 

Palmerston  (Lord)  p.  Turner  xxxiii.  524 
Papillon,  Buckland  p.  xxxv.  281 

Paradice  p.  Sheppard  vi.  ^86,  n.(fr) 
Parbury  p.  Chad  wick  ..    xii.  614 

Pare  p.  Clegg .  •  .  •  • .  xxix.  589 
Paredes  p.  Lixardi  • ,  • .  ix.  490 
Pargeter,  Att-Gen.  f}.  ••     vi.  150 

Pariente  p.  Lubbook  .  •  • .  xx.  588 
Parish  p.  Parish         •  •  xxf  ii.  207 


JfiDBH  OF  CASES  RCPORTEPf 


Parker,  Bafl;shaw  v. 

V.  Bloxam 

T—  V.  Bult 

'     o.  Bumey 

-. •.  Clarke 

— -,  Cox  ». 

V.  Dunn 

— — ,  Murray  ». 
r  ■  V,  Parker 

.  ».  Riughain 

J — ,  Sparling  o. 


•  • 


•  • 


•  • 


-,  Stanea  v. 
•,  Watson  V. 
- ».  Wick 
V.  Young 


•  • 


Parker's  Charity,  In  re 
■  Trusts,  Re     •  • 

Parses  v.  Smith 
Parkin,  Surtees  v. 

V,  Thorold 

Parkinson,  Ames  v,  •  • 
■'  9,  Dashwood 
9,  Lucaa    •• 


•  • 


•  • 


•  • 


PAGE 

X.682 
xz.  295 
i¥.  S9« 
i.  492 
.  •  XXX.  54 
•  •  xxii.  168 
• .  viii.  497 
. .  xix.  SOS 
..  ix.  144 
xxxtii.  535 
ix.45U,  524; 
xxix.  450 
. .  ix.  385 
. .  vu  288 
xxii.  59 
Ti.  261 
xxxiL  654 
xxxii.  580 

•  xvi.  115 
,  xix.  406 

•  xvi.  59 
.    vii.  879 

•  XXX.  49 
xxviii.  627 
.  xxYi.  286 
.xxxi.  211 

xxii.  279 


Parr,  Webster  v. 

Parry,  Mignan  v. 

— — ,  Phillips  9. 

Parry's  Will,  In  the  Matter  of 

xxxiv.  462 
Parsons  v.  Groome 
-  e.  Haywanl 
'  V.  Justice       .  • 
'  9,  Harms 

■■  e.  Westbrook. . 

Partridge  v.  Foster    . . 

, '. (Na  2) 

.     ■  M-i — ,  Ingle  9. 

xxxiii.  287 i 
Pasf oe  f .  Swan 
Paske  V.  Haselfoot    •  • 
l^aan^ore  v.  Uuggins  •• 
r'  '$  In  re         •  • 


IT.  52| :  xii.  180 

wxxxi.  199 

a^xxiv.  598 

qtxxii.  328 

•  •       V.  188 

,.  xxziv.  1 

XXXV.  5^6 

xxxii.  661 ; 

xxxiv.  411 

xxvii.  508 

p(xiii.  125 

• .  i^xi.  108 

i.  94 

i.  600 

,.     ix.  424 

..  XXX.  415 

. .    XXX-  99 

xxxiii.  595 


f  • 


Pass,  Poole  v.  •  • 

Passingham  o.  Sherbom 
Patch  v.  Sparkes       •• 

•.Wilde 

Patchett,  Gregory  o.  . . 
Patent  Artificial  Stone  Co.,  Re 

xxxiv.  185 
'^— FuelCo.  V.  WalsUb..  xiv  219 

'. r-  Screwed  Boot  Co.,  Be  xa^xii.  142 

>  '       " ,  Sharp's,  In  re 


Paternoster,  Graham  9,, 
Paterson  v.  Jenninga .  • 
\      "  '       9.  Long      . . 
— —  V.  Paterson 
! a.  RoUand  • « 


•  ♦ 


■ » 


• . 


ill  245 

xxxi.  30 

XV.  ?8 

V.  186;  vi.  590 

XXXV.  506 

xxviii.  847 


Patrick,  Beaufort  (Duke  of)  9.  xvii.  60 

,  Home  V.       .  • 
Patten,  Nicklin  e. 
f  atteraon,  Flood  o.    .  • 

».  Huddart 

patteson,  Wood  9.     •  • 
Pattison  v.  Hawkesworth 
V.  Pattison     •• 


XXX.  405 
..  iv.  126 
•  •xxix.  295 

..  xvii.  210 

..      X.541 

X.  375 

^   xix.  638 


PAOB 

Paul  and  Beresfbrd's  Case    xxxiii.  204 


iii.  66 

• .    XV.  438 

..     vi.  178 

..  XXV.  394 

..  xix.  146 

..     ii.  219 

xxiv.  105 

xxvii.  168 

xxiil  474 

. .  XXV.  280 

,lnre..'       ..         ..  xxv.  556 

'  ».  Little       xiii.  114 ;  xiv.  647 ; 

xvi  563 ;  xxl  65 ;  xxii.  69 : 

xj^vL  1 ;  xxvii.  83 

Peacock,  Lucas  0.      • .    viiu  1 ;  ix.  1 77 

9.  Penson  ••         ••     xi.  355 

Peake»  Edmonds  0.    • .         • .    vii.  239 

Pearce  V.  Gray  ••         .•     iv.  127 

,  In  re 3^xiv.491 

xxii.  248 


,  Lane  v.  •  • 

~  9.  Roy    •> 
Paver,  Hooper  v. 
Pawson,  Kerr  v. 
— —  o.  Pawson 
Paxton,  Larkina  o. 
Paylor  v.  Pegg 
Payne,  Att.-Gen.  e. 

,  Hagger  9. 

—  9.  Hornby 


'  9.  Pearce       •• 

• •.  Verbeke    •  • 

— ^  «.  Wrighton  . . 
Peard  0.  Kekewick    .  • 
Pearl  v.  Deacon         •  • 
Pearman  o.  Pearman 
Pearae  p.  Brook 

V.  Catton        .  • 

Pearson  v.  Benson     • . 
!  ,  Brooke  9.     • . 

—  9.  Cranswick 

,  Cranswick  e. .  • 

,  Maw  9, 
r— .  Morrell  9. 


•  • 


•  f 


ii.  333 
xxiv.  263 
xy.  166 
..xxiy.  1K6 
xxxiii.  394 

•  •     iii.  387 

L352 

xxviii.  598 

xxvii.  181 

xx:^i.  624 

xxxi.  624 

xxviii.  196 

•  •    xii.  284 
xxiv.  266 


a.  Spencer.  • 

9.  The  Apnicable  Assur- 


ance, &C.  . . 
Pease  v.  Hewitt         •• 
Peatfield  o.  Benn       • « 
Peck  e.  Cardwelf 
Peckett,  Field  v.  (No.  1) 

(No-1 

(No.  3 


Peckham  0.  Taylor 
Pedder  v.  Mosley       . . 
Peddington,  Warden  v. 
Pedlington,  Waller  v. 
Pedrotti's  Will,  Re   .. 
Peera  9.  Ceeley 

9.  Lambert 

■         9.  Needham 
,|le 

—  9.  Sneyd  ^ . 
Pegg,  Paylor  9. 

—  9.  Wisden 


I 


• . 


Pegler  9.  White 

Peile,  Inre xxv.  561 


xxvii.  229 

.  •   xxxi.  22 

..  xvii.  522 

•  .      ii.  137 

xxix.  568 

xxix.  573 

^xix.  576 

, .  xxxi.  250 

xxxi.  159 

xxxii.  639 

..     iv.  124 

xxirii.  583 

, .    XV.  209 

..    vii  546 

..  xix.  316 

..   xxi.520 

.f  xvii.  151 

..xxiv.  105 

..   xvi.  239 

xxxiii.  403 


•  • 


,  Milford  9. 

.   .,  Nicholson  9. 
— —  9.  Stoddart 
Peillon  9.  Brooking  .  • 
Peisley,  Lake  9.        •  • 
Pellatt  9.  Nicholls     .. 
Pemberton  v.  Langmpre 
9.  Topham 


—T^i 


*. 


xvii.  602 
.  '  ii.  497 
.  xi.  591 
.  xxv.  218 
XXXV.  125 

xxiv.  298 
.  viii.  166 
i.8l6 

43 


INDEX  OF  CASES  REPORTED. 


PAOB 


Pender*  In  re  ▼ill  299 ;  x.  890 

PendeiYP'SBS,  Levy  v.  •  •      ii.  415 

Peninsular,  &e.  Banking  Co.  zzxt.  280 


Penley  v.  Pen  ley 

,  Whitcher  e.  .. 

Penneli  t .  Earl  of  Dysart 

V.  Millar 
Penny,  Greenwood  v. 
'  9,  Pickwick  . . 

».  Watte 

Watts  V, 

Penrice,  Hunt  t>. 
Penruddock  v.  Hammond 
Penson,  Peacock  «.   •  • 
Pepper,  Smith  v. 
Peppercome,  Gillett  v. 
Peppin,  Wiggins  «.    .  • 
Percy,  Greenwood  v.  •  • 
-^—  V.  Percy         .  • 
Perfect  v.  Lane  •  • 

Perkins  ir.  £de  •• 

,  In  re.. 


zii.  547 

. .     ix.  477 

xzvii.  542 

zziii.  172 

..    zii.  403 

..  xvi.  246 

• .     xi.  298 

. .     xi.  435 

. .  xvii.  525 

xi.  59 

•  •     xi.  355 
..xxvii.  86 

iii.  78 

. .      ii.  403 

xxTi.  572 

XXXV.  295 

..  XXX.  197 

xvi.  193.  268 

. .  viii.  241 

xviii.618 

•  •     iv.  585 
xxiii.  275 

xxxiii.  658 

vii.  375 

XXV.  205 


•  • 


Perring,  Pomfret  v.  .  • 
Perrott,  Brown  v.  •  • 
Perry,  Circuitt  v.       .  • 

V.  Chalmers 

— ,  Grubb  ».  •  • 

^—  Herrick  v.  Attwood 

—  V.  Knott..         . .    iv.  179  \  v.  293 

SI.  Meddowcroft..   iv.  197  ;  x.  122 

V,  Truefitt         . .  vi.  66,  418 

—  V.  Walker  . .  • .  iv.  452 
Petchell,  M  oore  f .  •  •  . .  xxii.  1 72 
Peters  V.  Beer  ..  .•  xiv.  101 
»  Hobday  v.  (No.  1)  xxviii.  349 

(No.  2)  xxviii.  854 

(No.  8)  xxviii.  603 

,  Pinkus  V.      .  •         . .       V.  253 

Peterson,  Gwyer  f xxvi.  83 

— —  V.  Peterson  .  •  xxvi.  83 

Peto  V.  Hammond  xxix.  91 ;  xxx.  495 

,  Ponsardin  o.     •  • 

Petre  e.  Petre 


Pettinger  t .  Ambler 


• « 


Pette,  In  re 

Petty  V,  Petty 

Pew,  Hale*. xxv.  835 


xxxiii.  642 

..  xiv.  197 

xxxiv.  542 ; 

XXXV.  321 

xxvii.  576 

..    xii.  170 


Peyton's  Hospital,  In  re 
»— Settlement,  Re 


•  • 


viii.  70 
xxv.  317 ; 
XXX.  252 
xxviii.  391 
..    xii.  606 


Pfleger  v.  Browne 

Phelps,  St.  John  o. 

Philanthropic  Society  v.  Kemp  iv.  581 

Phillipps  9.  Phillipps 

Phillips  V.  Parry       .. 

■  r.  Beal  .  • 

».  Beal(No.  1) 

(No.  2) 


-  V.  Brydon 
•,  Co  wen  V.  • 

-  e.  Edwards 
,  Frogley  •. 


viii.  198 

•  •  xxii.  279 
..  xxv.  25 
..  xxxil  25 
. .  xxxii.  26 
..  xxvi.  77 

•  •xxxiii.  18 
xxxiii.  440 

•  .  xxx.  168 


',  Hoodv.     ..ilL  518;  vi.  176 
•  *.  Phillips.  •         •  .XXXI v.  19 


44 


PAGt 

Phillips,  Re xvHI.629 

..  xvii.  194 

xxxiL  628 
..xxxi.407 
. .  xviii.  84 

xxvii.  107 


.  * 


«.  Turner 
Phillipson  e.  Kerry 

— V.  Turner 

Phillpotts.  Re 

Philpott,  Att.-Gen.  v. 

— —  V.  St.  George's  Hospital 

XXLI84;  xxvii.  107 
Phipps,  Holford  «.  iii.  434 ;  iv.  475 
Picard  v.  Mitchell     xii  486 ;  xiv.  103 

ii.31 

852 

xxxiv.  576 

..       i.27I 

xvi  246 

. .  xxiii.  64 

..    vii.  475 

. .  xxii.  238 

. .  xxvL  90 

..xxix.  638 

. .     xii.  57 

.862 

119 

iv.  278 

xxviu.  44 

.      ▼.  258 

.    XV.  148 

vL  174 


• . 


Pickering  v.  Pickering 
Pickersgill  v.  Grey  . . 
Pickford,  Lister  v.  .  • 
Pickwick  o.  Gibbes  •• 
,  Penny  v.  . . 
Pierce  v.  Brady 
Pi^g^t  Goymour  o.  • . 
Piggott,  Drysdale  t .  .  • 
Pigott  9.  Wilder 
Pilch er,  Boulton  «.  •• 
Pilgrim.  Att.-Gen.  v. 
Pitkington,  Walmesley  «. 
Pinchin  e.  Simms  .  • 
Pinckney,  Hird  »  .. 
Pinder  V.  Pinder  •  .. 
Pinkus  T.  Peters 
Pinnell,  Thomas  e.  . . 
Pinner  e.  Knights 
Pinney  v.  Sir  Wm.  Marriott  xxxii.  648 
Pinniger,  Gundry  o.  •  •  .  •  xiv.  94 
Pinnock,  Rigby  e.  ..  ..  viii  576 
Pitt  0  Pitt xxii.  294 


. . 


Plaice,  Russell  su 
Plaskett.  Willis  v. 
Platel,  Crisp  v. 

,  Moore  9, 

Piatt,  Padwick  o. 
—  0.  Routh 

,  Stead  9, 

Player,  Field  e. 

Playfair  v.  Cooper 

Plenty  t>.  West  . . 

Plomer  v.  M'Donald .« 

Plum,  Judd  e. 

Plymouth  Corporation,  Att-Gen.  v. 

ix.  67 


•  • 


..  xviii.  21 
. .  iv.  208 
• .  viii  62 
.  •  vii.  588 
. .  xi.  508 
. .  iii.  257 
. .  xviiL  50 
ix.  302,  n. 
..  xvii.  187 
xvL  178,  856 
..  viii.  191 
21 


Pocock,  Brewer  sl 
— — ,  Kniffht  9. 
Pole  V.  Leasx.. 
Pollard,  Bone  v. 
'  9,  Drewett 

Polley  V.  Polley 


•  . 


(No.  2) 


xxiii  810 

..xxiv.  486 

xxviii  562 

xxiv.  288 

xxvii  196 

..xxix.  185 

. .  xxxi.  868 


Poison,  Sheemess  Waterworks  Co., 

The  Official  Manager  of,  •.  xxix.  70 
Pomfret  v.  Perring    . .         . .  xviii.  618 
Ponsardin  V.  Peto      ••         xxxiii  642 
e.  Stear      ..  xxxil  666 

Ponsford,  Nelson  v.  • .         . .       iv.  41 
Poole  (Corporation  oHi  Att-Gen.  •. 

viu.  75 
Poole,  Knight  *.        ••  xxxii.  548 

— —  9,  Middleton     . .         .  .xxix.  646 

s.  Pass 1600 

Pooley  V.  Budd         • .         • .     xiv.  34 


INDEX  OF  CASES  REPORTED. 


PAOB 

Pope,  Medworth  v xxvii.  71 

— —  V.  Pope xiv.  591 

Port,  Tennant  &  Co^  Maxwell  o. 

xziv.  495 
Porter,  Griffithi  v.  ..  ••  zx¥.  256 
-— •  Jacobs  e.  • .  . .  xviii.  500 
Portland  (The  Dake  of),  Topbaro 

(Lady  Marv)  *.      ••  xxxi.  525 

Potter,  Att.  Gen.  v. 
—  V.  Baker 


-,  Kemott  V. 


Potts  0.  Dutton 

—  9.  Suit   •• 

•^—  V.  Wbitmore 

Poulett  (Lord  William),  Brougbam 


•  •  ••  ▼.  164 
xiiL  273 ;  xv.  489 
• .         • .  XXX.  848 

•  •         •  •   viii.  498 
xxxiv.  5i8 

..▼iii.  817;  x.  177 


( Lord)  V. 
(Earl)  e.  Wood 


•  • 


Poulter,  Olding  o. 
Powell,  Auster  v. 
— —  V.  Boggis 

,  Bolton  f. 

— — ,  Daviet ». 
,  Dolby  9. 
■  ».  Hellicar 


xix.l]9 

.284 

Hi.  148 

xxxi.  588 

XXXV.  585 

. .  xiv.  275 

i.582 

..  XXX.  58^ 

..xxvi.261 


-,  Jones  V.  It. 96 ;  vi.  488 ;  ix.  845 ; 
xi898:  xiii.  488 
•  xxxiv.  575 

..    XV.  461 
• .     vii.  444 
viii.  98.  180 
ix.  16 ;  X.  86 


-  V.  Oakley 
•,  Williams  o. 
V.  Wrigbt 


Power,  Boscbetti  v.  • . 
Powis,  Carpmeal  v.  . . 

(Earl),  Hodgson v.xii. 892, 529 

Pownatl  e.  Orabam   •-         xxxiii.  242 


xxYii.  898 
..iv.  177.  n. 
•  •  xxii.  828 
..  ix.  261 
..  vi.  26% 
xxviii.  480 

xxxiL  261 


Poyntz  V.  Fortune      •  • 

Pratt  V.  Churcb         •  • 

^^  e.  Maibew        •  • 

— —  V.  Walker 

Prebble,  Chidwick  v... 

Prendergast,  Johnson  v. 

Prescott,  Locke  o. 

President  of  tbe  United  States  of 
America  ».  Drummond     xxxiii.  449 

Presland,  Miles  v.  (Re  Coe)        ii.  800 

Press  and  Inskip,  Re  ..  xxxv.  84 

Preston  V.  CoUett      ..         ••    xv.  108 

,  Collettf.      ..       XV.  108,  458 

,  V.  Dickinson  vii.  682,  n. 

,  9.  Liverpool,  M.  and  N.- 

upon-T.  Railw.  Ca . .         . .  xvii.  1 14 

Pretty  v.  Solly  . .  xxvi.  606 

Pretyman,  Att-Gen.  si.  iv.  462 ;  viii.  816; 

xix.  588 

Price  V.  Berrington  iL  285  ;  xi.  90 

—  V.  Blakemore    .  •         •  •     vi.  507 
,  Cbeeseman  v. 

— ,  Fisher  v. 

— ,  Franks  v. 
,  Gresbam*. 

— .  Grove  «. 


•  • 


r.  142 
..     xi.  194 
..     iii.  182 
xxxv.  47 
•  •xxvi.  108 
-,  In  re ix.  284 


o.  Loaden 

—  ••  Lockley 

—  V.  Price  . . 

1^  Salusbury 

Pride  v.  Fookt 


•  • 


•  • 


xxi.  508 
vi.  180 
.  xiv.  598 
xxxii.  446 
.      il.  480 


PAdi 
Pridie  f .  Field  •  •         • .  xix.  497 

Priestley,  Harmer  t .  •  •  . .  xvi.  569 
Priestman  v.  TindalL  •  •  .xxi v.  244 
Primrose,  In  re  •  •  . .  xxiii.  599 
Prince  9.  Cooper      xvi.  546;  xvii.  187 

V.  Hine    xxvL  684;  xxviU  845 

,  Howard  v.    ..         x.  294,  312; 

xiii.  72  s  xiv.  28 

V.Howard      ••         ••  xiv.  208 

V,  Prince        •  •  xxxv.  886 

Prince  of  Wales,  &c.  Association 

Co.  V.  Palmer     xxv.  605 
Life,  &C.  Assurance 


Ca  V.  Williams 
Pringle  V.  Crookes     • . 
■  V.  Pringle 

Prioleau,  Gruning  v.  •  • 
Prior,  Beare  »  •  • 

Pritchard  v,  Foulkes  •  • 

,  Senior  9,   •  • 

— V.  Summerfield 


..xxiii.  888 
..  vii.  257 
..xxii.  681 
xxxiii.  221 
..  vi.  183 
..      ii.  188 

•  •  xvi.  478 

•  .      xviL  9 


Pritt  V.  Clay vi  508 

Proby  V.  Landor        . .  xxviiL  504 

Proctor  V.  Robinson  . .  xxxv.  829 

Professional  Life  Assurance  Ca, 
Dufaur  v.     .  •         .  •         • .  xxv.  599 


Prole  V.  Masterman  . . 
Prosser,  The  Queen  9. 
— —  0.  Rice  •« 


•  •  xxi.  61 
..  xi.  806 
..xxviii.  68 
xxxii.  285 
iv.  476 


Proud  9.  Proud 
Proudfoot  9,  Hume 
Prouty  Davies  0.    v.  102,  875 ;  vii.  256, 

288 
Provincial   Horse  and  Cattle  In- 
surance Co.,  Linford  v«     xxxiv.  291 
Pryce,  Watson  v.       ••  xxxiv.  71 

Pugh,  Beddoes  0.       ..         ..xxvi  407 

,  Cockell  V vi.  298 

,  Hoddelo.         ..         xxxiii.  489 

,  Re        ..    xvii  886;  xxxii.  178 

— »,  V.  Vaugban  ••  ••  xii.  517 
Pullan «.  Rawlins  ••  ..  iv.  142 
Pullen,  Hunt  v.         ..  xxxiv.  801 


Pulling  9.  Tbe  London,  Chatham 

and  Dover  Railw.  Co.       xxxiii.  644 
Pulsford,  Green  9.      . . 
0.  Richards 


•  • 


•  • 


Purchas,  Lord  v. 

Purday,  Cocks  9, 

Purton,  Brooks  v. 

Putnam,  Bliss  v. 

Pybus  V.  Cottell 

Pve,  Maddison  v. 

Fyke  v.  Northwood 

Pyle,  Stevens  si.  xxviii.  888  s 


il70 

xvii  87 

..xvii  171 

•  •    xil  451 

. .     iv.  494 

vii.  40 ;  xxix.  20 

106 

il  658 

i.  152 

284 


*  • 


Quarman  v.  Williams 
Queen  (Tbe)  e.  Mill.. 
Prosser 


V. 


Queen's  College,  Ex  parte 
Queunell  v.  Turner   •  • 
Quentery  9.  Quentery 
Quiddington,  liobertaon  v. 
Qttincey,  Young  v. 


•  « 


•  •      ▼.  188 

..  xiv.  812 
. .  xi.  806 
xiv.  159,  n. 
. .  xiii  240 
xxxiii  866 
xxviii.  529 
..     ix  160 

45 


INDEX  OF  CASES  REPORTED. 


Rabbeth  o.  Squire 
Rackham,  Ford  o. 
Radbum  o.  Jervhi 
Radcliff,  In  re 
Raddiffe,  Holloway  v. 

— ^ v.  Raahworth 

Ratkes  o.  Bolton 
'  9,  Raikes 


PAGE 

xix.  70,  77 

. .  zvii.  485 

ill.  450 ;  vii.  555 

..  xxii.  201 

xxiii.  168 

xxxiii.  484 

..  xxix.  41 

xxxii.  405 


Railway  Finance  Co.  Limited,  Re 

XXXV.  475 
Ramaay,  SiWertop «...  •  •  i.  434 
Ramsay's  Settlement  ••  ••  xxx.  75 
Ramsbottom  v.  Edwards       •  •       ix.  22 

».  Freeman       •.     iv.  14S 

Ramsdale  o.  Ramsdale   x.  568 ;  xi.  220 

Ranee,  In  re xxii.  177 

Randall  o.  Daniel  ••  ..xxiv.  195 
Randies,  Att.-Gen.  o.  ..   yiii.  185 

Rant'lagh  v.  Ranelaj^h  ir.  419 ;  xii.  200 
Ranken  v.  East  and  West  India  Dock, 

&c.  Railw.  Co xii.  298 

Rankin  v.  Holderness  xxviii.  180 

— —  V,  Weguelin  .  •  xxvii.  309 

Ransom,  Re xviii.  220 

Ratdilfe  o.  Winch  xv'u  576 ;  xvli.  217 
Ravenhill,  Hereford  v.  i.  481 ;  v.  51 
Ravens  «.  Taylor  . .  .  •  iv.  425 
Ravenscroft  v.  Jones. •  xxxii.  669 

Rawlings  v.  Rickards  xxviii.  870 

— — ,  Thomas  v.    xxvii.  140,  375 ; 

xxviii.  846 

9,  (No.  3)  xxxiv.  50 

Rawlins,  Day  0.         ..  xxiii.  891 

,  Joyce  V.        • .  XXXV.  465 

,  PuUan  tr.       ..  ..     iv.  142 

Rawlinson,  Reay  v,  ,-,  • .  xxix.  88 
Ray,  Att.Gen.  v vi.  SSS 


Rayment,  Tuck  v. 
Raymond  v.  Lakeman 
Rayner,  Foster  o.      • . 
Read  v.  Baker  .  • 
,  Baker  v. 

—  ».  Gooding        •• 
,  Leee v.  881 

—  •.Smith iv.  521 

—  V,  Stedham        . .         . .  xxvi.  495 
V*  Strangways    xii.  828  ;  xiv.  189 


ix.  88 

xxxiv.  584 

ix.  802,  n. 

iv.  76 

•  .xviiL898 

. .  xxi.  478 


Reade  v.  Lowndes 
•^-^—  ».  Woodroffe 


xxiii.  861 
..iKXiv.  421 
xxix.  521 
V.  22 
. .  xxix.  88 
xxxii.  556 
zxvi.  600,  614 
•  .XXXV.529 


Readliead  o.  Welton  . . 
Reay,  Cookson  v. 

9.  Rawlinson     • « 

Redeo.  Okes*. 
Redman,  Fuller  v.     .  • 
Redmayne  v.  Foster  .  • 

Reeceo.Trye ix.  816 

Reed  o.  O*  Brien        • .         • .      vii.  82 

Rees,  Att.^Gen.  9 xii.  50 

—,  Farrow  ».  ..         ..       iv,  18 

,  In  re xii.  256 

Reeves  9.  Baker       .  •      xiii.  1 1 5, 436 ; 

xviii.  872 

e.  Gill  ..         ..       i.  875 

Ref^ent's  Canal  Company  v. 


Ware 
46 


xxiii.  575 


Rehden  e.  Wesley 


PAGE 

xxvi.  582 ; 
xxix.  218 

Reid,  Toulmin  e xiv.  499 

9.  Reid  XXV.  469 ;  xxx.  888 

Reid'sCase xxiv.818 

Reilley  e.  Reilley      ••  xxxiv.  400 

Reimers  0.  Druce      ••  xxiii.  145 

Remnant  o.  Hood  (No.  1)    . .  xxvii.  74 

.= (No.  2)      xxvii.  618 

,  In  re         . .         . .     xi.  608 

Rendleshara  (Lord)  v;  Roberts  xxiii.  821 
Renneck.  Woodcock  0.  ..  iv.  190 
Restal,  Sparkes  v.  xxii.  587;  xxiv.  218 


Reynard  v.  S  pence 
Rcyiiell  9,  Reynell     • . 

V.  Sprye 

,  Sprye  », 

Reynolds,  Chapman  v. 

9.  Kortright 

— ^—  ».  Morshead 
V.  Wright 


iv.  108 
vii.  82 ;  x.  21 
X.  51;xi.  618 
..  X.  851 
xxviii.  221 
..xviii.  417 
..  jtxi.  688 
• .  XXV.  100 
. .  ii.  859 
..  xvi.213 
xxxiii.  810 


Rhoades  v.  Selsey  (Lord) 
Rhodes  v.  Buckland  • . 

,  Cowgill  9.     . . 

,  In  re viii.  224 

9,  Muswell  Hill  Land  Co. 

xtix.  560 
— —  9.  Rhodes      . .  xxvii.  418 

Rhymoey  Railw.  Co.  v.  Taff  Vale 
Railw.  Co xxix.  158 


Rtcardo,  Tronp  p.      • 
Riccard,  Nott  v. 
Rice  0.  Gordon 

,  Prosser  p. 

Richards,  Baker  v.    . 
,  Calley  ».   • 

,  Carver  «.  . 

».  Cooper  . 

— e.  Curlewis 

,  Cutfield  9, 

,  Huev. 


xxxiii.  122 

• .  xxii.  867 

XL  265;  xiv.  508 

x±viii.  68 

xxvii.  820 

..  x^x.  401 

xxvii.  488 

▼.  304 

•  •xviii.  462 

..xxvi.  241 

ii.  805 


,  Ingle  ».  (No.  1)    xxviii.  861 

(No.  2)    xxviii.  866 

— — ,  Jacobs  9.  . .  Xviii.  800 

,  Newton  p ii.  112 

,  Pulsford  9.  •  •    xvii  87 

— —  9,  Scarborough  M.  Co. 

xvii.  88 
Richardson  v.  Barry  . .  xxix.  22 

— — —  ».  Bank  of  England  i.  158 

,  Boynton  e.       •  .xxxi.  840 

— — — ,  Burgess  v.        . .  xxix.  487 

— 9.  Hastings  ▼ii.58, 801, 828, 

854;  xi.  17 

'  9,  Horton     v.  87;  vi.  185; 

vii.  1 12 

'  ,  In  re     • . 

f  Jay  V.    • . 

■  e.  Moore 


-,  Moreland  v. 


..   viii.  499 

• .  xxx.  568 

xxvii.  629 

i  .xxii.  596; 

xxiv.  38 

— 0.  Rushbridger     ..   xx.  136 

9,  Wani       xi.  878;  xiii.  110 

,  Wood  9,    ..         ••     iv.  174 
Richmond,  Charlton  v.  • .     iv.  897 


INDEX  OF  CASES  REPORTED. 


PAGE 

Richmond  (Duke  of),  Fitsroy  v. 

(No.l)xxvii.  186 

(No.2)xxvii.  190 

Rickftbe  9,  Garwood  . .         . .  viii.  579 
Rickards,  Att.-Gen.  v.  vi.  444 ;  viii.  380 


',  Rawlins  v. 


Rickardy  In  re 
— —  0.  Robaon 
Rick^tts,  Jones,  v, 
——  V.  Lawson 
— — ,  Man  V, 

,  Newton  v. 

Rick  ford  v.  Young 
Ridgway  e.  Clare 


xxviii.  370 

•  •  xxxi.  244 
. .            xxxi.  244 

xxxi.  130 

..    xi.  627 

vii.  9S.  484 ;  ix.  4 

X.  525 ;  xi.  67,  1 64 

. .    xii.  537 

•  •  ..  xix.  Ill 


0.  Woodhouse 


, .    vii.  437 
xxxiii.  516 


I 


Ridley,  Firth  v. 

».  Ridley       ..  xxxiv.  329,  478 

V.  Tiplady      . .         . .      xx.  44 
iga,&c.  Railw.  Co.,  Jackson  i>.  xxviii.75 

xxxiii.  198 

..   viii.  575 

..  vi.  265;ix.  311 

..vi. 419;  viii.  269 

• .  ■  •       11.  oo2 

xxxiii.  535 

xxxiii.  448 

i.  54 

ii.  63 


igby,  Jennings  «. 
—  V,  Pin  nock 
7 —  ».  Rigby 
Riley,  Chameau  v. 
Ring  9.  Hardwick  • , 
Ringham,  Parker  v.  • , 
Riordan,  Garland  v,  . , 
Rippon,  Gouthwaite  v. 
— —  V.  Norton 
Risca  Coal  and  Iron  Co.,  In  re  xxx.  528 
Ritchie  v.  Coupet  •  •  xxviii.  344 
RitsoD,  Stratford  0.  ..  ..  x.  25 
Rivez  V,  Dangers  .  •  xxviii.  233 
Robarts  V.  Adams       . .  . .  xxv.  658 

V.  Rendiesham  (Lord)  xxiii.  321 


V,  Thelluson 


Roberts  o.  Berry        . 
,  Casson  v.      • 

—  V.  Croft 

—  V.  Edwards    • 
' ,  Foster  ». 

,  Greenwood  v, 

,  Hart  e. 

•^—  V,  Jones 

V.  Lloyd 

'  ,  Vachell  v, 

-,  Young  0. 


xxiii.  321 

..     xvi.  31 

xxxi.  613 

xxiv.  223 

xxxiii.  259 

xxix.  467 

XV.  92 

xxxii.  231 

vii.  57,  266;  ix.  419 

..      ii.  376 

..  xxxii.  140 

•  •    XV.  558 

xxviii.  123 

..     iii.  102 

xxviii.  529 

xxiii.  433 

XV.  277 


Robertson  o.  Armstrong 

V,  Crawford 

' •  9.  Quiddington 

,  In  re 

• 9,  Shewell  •• 

^ 9,  Skelton      x.  197;  xii.  260, 

d63;xiii.  91 
Robey  e.  Whitewood  ▼.  899 ;  vii.  54,  77 


Robins,  Bate  v. 
9,  Mills 


Robinson  «.  Addison 

^— ,  A  Id  worth  e. 

— 9.  Anderson 

— ^—  9.  Brutton  .. 
,  Clifton  «... 

'—' and  The  Alliance  Bank 

V.    The    Commercial 
Bank  of  India    . .  xxxv.  79 
,  Creasor  n  .  •   xiv.  589 


xxxii.  73 
i.  227 
ii.  515 
ii.  287 
XX.  38 
vi.  147 
xvi.  355 


PAGE 

Robinson,  Curtis  v.   •  •         . .  viii.  242 
,  Devaynes  ».  xx.  42 ;  xxiv.  86 


Field  9. 
,  Flight  V.    , 
9.  Hadley  . 
9,  Hunt 
9,  Killey 
V.  Kitchin  , 
9,  Lowater 
9.  Milner    , 
9.  Norton   . 
,  Proctor  9. 


•  •• 


vii.  66 

viii.  22  ;  x.  73 

..     xi.  614 

•  •     iv.  450 

XXX.  520 

. .  xxi.  365 

. .  xvii.  592 

V.  49 

X.  484 

xxxv.  329 


9.  Robinson  xi.371;  xix.  494 
9.  Shepherd  xxxii.  665 


.  xxiii.  40 
xxvii.  629 
xxvii.  486 
.  x.  61,  73 
.  xvii.  260 
.  xxi.  214 
.       iv.  26 


'  9.  Sykes 

9.  Tardiff  . . 

9.  Thompson 

9.  Mr  all       .. 

— —  — ^  9.  Webb     •• 

9.  Wheelwright 

,  Whitmarsh  r. 

V,  Wood     i.  206;  v.  246,  888 

Robley  V.  Robley       ..         ..        ii.  95 
Robson  9.  Flight  (No.  1)    xxxiii.  268  ; 

xxxiv.  110 

9.  M'Creight . .         . .  xxv.  272 

,  Naylor9.       ..  xxxiv.  571 

,  Richard  9.     . .  xxxi.  244 

RochdaleCanalCo.v.Kingxv.ll ;  xvi.630 
Rochport.  De  Weever9.       ..     vi.  891 


Rock  9.  Barton 
Rocke  9.  Rocke 
Rodick  9.  Gandell 
Rodway  9.  Sanders 
Roe,  Hopkinson  9. 
Roebuck's  Case 
Rogers  p.  Acaster 
9.  Challis 


xxii.81,  376 

ix.  66 

x.270s  xii.  325 

..   xvi.  207 

i.  180 

xxxv.  467 

. .  xiv.  445 

xxvii.  175 


9.  Oxford,  &c.  Rail.  Co.  xxv.  322 


-,  Vaughan  9. 


.  • 


xi.  165 
..  XX.  610 
xxviii.  347 
i.  270 
..  xxv.  461 
xxxi.  520 
..      iL  186 


Rolfe,  9.  Chester 
RoUand.  Peterson  9. 
Rolls,  Rose  9. 
Rolt  9.  Hopkinson 

9.  White 

Romilly  9.  Grint 

Romney  (The  Earl  of),  Bradford 

(The  Earl  of )  9 xxx.  431 

Rook  9.  A tt.- Gen.     ..  xxxi.  813 

—  9.  Davidson  ••  ..  xxii.  206 
Rooke  9.  Kensington  (Lord).  •  xxi.  470 
Rose  V.  Blackweil      • .         .  •      xv.  44 

9.  Gould XV.  189 

9.  Rolls i.270 

9.  Simmons        • .         .  •     xxi.  87 

,  Simmons  V.      ..  ••     xxxi.  1 

Ross  9.  Ross  ..  ..xii.  89;  xx.  645 
Rossiter  9.  The  Trafalgar  Life  As> 

surance  Association.  •  xxvii.  877 

Rotheram  v,  Rotheram  . .  xxvi.  465 
Rotherhithe  Industrial  Co.,  Re  xxxi.652 

■  Society,  Re 

xxxii.  57 
Roth  well.  Greenwood  v.       . .  vi.  492 ; 

viL  279,  291 

47 


INDEX  OF  CASES  REPORTED. 


PAGE 

Roth  well ,  Howarth  o.  . .  zxx.  5 1 6 

Konch,  Burfield  v,     .  •         .  .xxxi.  241 

Round  V.  Bell xxx.221 

Roupell,  Ellice  tf.    (No.  1)   xxxi i.  299 

».    (No.  2)   xxxii.  808 

V.    (No.  8)   xxxiL  318 

Rous,  Cambridge  v,  • .     xxv.  409,  674 


XXXV.  591 

viii.  581 

iii.  257 

xvi.  251 

X.  561 


Llewellyn  o. 
Routh  V.  Hutchinson*. 

,  Plait  V 

c.  Tomlinson     . . 

9.  Webster 

Rowe  V.  May x viii.  618 

—  «.  Rowe xxix.  276 

—  V.  Tonkin  . .  xxxv.  1 15 
Rowland  v.  Tawn'cy  .  •  . .  xxvi.  67 
Rowlands  v.  Evans  .  •  • .  xxx.  802 
-^^^  V,  Evans  (No.  2)  xxxiii.  202 

• ,  Williams  w.  . .  xxx.  802 

Rowley  «.  Adams  vii.  895, 548 ;  ix.  848 ; 

xii.  476;xiv.  180;xvi.  812 
Rowlings,  Thomas  v.  •  •  xxviii.  846 
Rowson  9.  Harrison  .  •  .  .xxxi.  207 
Rowton  V.  Stones  .  •  . .  xvii.  808 
Roy,  Paul  v.  .  •  •  •  . .  xv.  488 
Royds  «.  Royds  •  •  • .  xiv.  54 
Royston  School,  In  re  . .      ii.  228 

Rudge  V.  Winnall       . .  xi.  98 ;  xii.  857 

..     vi.876 

i.  457 

..    XX.  512 

xxi.  40 

xxi.  40 

X.  818 

xi.  88 


Ruding,  Spalding  v.  . . 
Rugby  School,  In  re  •• 
Rump  V.  Greenhill  .  • 
Rumsey,  Ex  parte  J.  C. 
V.  Rumsey  •• 
Rundle,  Tink  o. 
— —  V,  Rundle 


Rusbridger,  Governesses  Benevolent 

Institution  0.  xviii.467 
,  Richardson  e.  ..  xx.  186 
Rushworth,  Radcliffe  v.  xxxiii.  484 
Russell  tf.  Plaice  • .  . .  xviii.  21 
R utter  V,  Marriott  •  •  . .  Ji.^Z 
Ryall  V.  Hannam  . .  . .  x.  586 
Rycroft  v.  Christie     •  •         . .     iii.  828 


Ryde  Commissioners  v.  The  Isle  of 

Wight  Ferry  Co xxx.  616 

Ryder,  Paine  v.         . .         . .  xxi  v.  151 
,  Faversham  (Mayor,  &c.  of)  o. 

xviii.  818 
Ryle,  Stevens  o.  . .  . .  xxx.  284 
Ry  ves  v.  Weilingtoo  (Duke  of)    ix.  579 

Sabin  «.  Heape  . .  xxvii.  558 

Sadd,  Re         ..         ••  xxxiv.  650 

Sadler  v.  Lee  .  •  •  •  •  •  vi.  824 
Sainsbury  v.  Jones  . .  . .  ii.  462 
St.  Albans  (  Duke  of)  v.  Skipworth 

viii.  854 
St.  Albyn  e.  Hardinff  ..  xxvii.  11 

St.  Aubyn  o.  Humphreys  ..  xxil  175 
St.  Cross  Hospital,  Att-Gen.  e. 

xvii.  485  ;  xviii.  475,  601 
St  Cuthbert  Lead  Smelting  Co., 

In  re  ..         ••  xxxv.  884 

St.  George's  Harbour  Ca,  Williams  v. 

xxiv.  889 

48 


PAOB 

St  George's  Hospital  o.  Philpott 

xxvii.  107 

,  Philpott  ©.  « 

xxi.  184 
St  Giles,  &c.  Volunteer  Corps,  Re 

xxv.  818 
St  John  «.  Phelps  . .  . .  xii.  606 
St  Victor  0.  Devereux  • .  vL  584 
Saleo.  S.«le  ••  ..  ..  i.  586 
Sali8bury(  Marq.  of),  Beaumont  v.  xix.l  98 
Salkeld,  Att-Gen.  «.••  ..  xvi.  554 
Salmon  o.  Anderson  . .  .  •  ix.  445 
V,  Green           viiL  457  s  xi  458 


V.  Salmon 
p.  Turner 


Salomon  v.  Stalman 
Salomons  v.  Lsing 
Salt  V,  Chattaway 

,  Evans  v,  .  • 

— ,  Moese  «. 

Salter  v.  Bradshaw     •  • 

Sahmarsh  e.  Barrett      •• 

s.  Barrett  (No.  2) 

Salusbury,  Price  v.  .  • 
Sal  way,  Stephens  s.  •  • 
Sampson,  Catley  «.    •  • 

V,  CoUard  . . 

Samson,  Heath  v. 
Samuda  «.  Lousada  •  • 
Samuel  o.  Ward         •• 
Sanders  o.  Ashford     .  • 

c.  Benson       .  •         . . 

-  v»  Homer       •  •         •  • 

V,  Miller        •• 

V.  Rodway     ..         .. 

Sanderson    o.    Cockermouth, 
Rail w.  Co.  .. 

V,  Dobson  . .         • « 

•^— V,  Stoddart 

^— ,  Teasdale  a. 

Sandford  v,  Ballard 


..  xxix.  27 
•  •  iv.  518 
. .  iv.  248 
xii.  889.  877 
. .  iii.  576 
. .  vi.  266 
xxxii.  269 
..xxvL  161 
xxix.  474 
xxxi.  849 


xxxit  446 
.  •  xix.  585 
xxxiii.  551 
>.  xvi.  542 
, .  xiv.  441 
, .  vii.  248 
..  xxii.  847 
xxviii.  609 
.  iv.  850 
: .  xxv.  467 
>.  xxv.  154 
,.  xvi.  207 
&c 

XL  497 

..      X.  478 

xxxii.  155 

xxxiii.  584 

. .  xxx.  109 

(No.  2)    xxxiii.  401 

Sandon  v.  Hooper      • .  • .      vi.  246 

Sandwich  (The  Earl  of),  Montague  «. 

xxxiii.  824 
Saner  v.  Deavin  xiv.  646;  xvL  80 

Sansom,  Grove  v.       •  •         . .       t.  297 
Sarazin  v.  Hamel  (No.  1)       xxxii.  145 

(No.  2)       xxxii.  151 

Sarel  o.  Sarel xxiiL  87 

Sargent,  Turner  v xvii.  515 

Sargon,  Stubbs  «.         ii.  496  i  iii.  408 ; 

iv.  90,  400 
Saumarez  v.  Saumarez 
Saunders,  Bastard  v. .  • 

•^— ,  Sercom be  v. 

•.  Vautier  •• 


•  • 


Savery,  In  re  .. 
Savile  v.  Bruce 
Saward  v.  M*Donnell 
Sawer,  Brown  «. 
Sawyer,  Whiitem  9.  . 
Saxon  0.  Blake 
Sayer  o.  Wagstaff 
Scale  9.  Fothergill 


xxxiv.  482 

. .      vii.  92 

xxxiv.  882 

•  •     iv.  115 
xiii.  424 ;  xv.  58 

..xxix.  557 

.  •  xix.  528 

. .     iit  598 

i.  598 

xxix.  438 

V.  415,  462 

•  •  viii.  861 


INDEX  OF  CASES  REPORTED. 


Scales  V,  Baker 
— — ,  Masters  «. 


PAGB 

•         ..xxTiii.  91 
• .     xiit.  60 
^Scarborough  v.  Borman        . »         i.  34 

Market  Company, 

Richards  v.     . .    zvii.  83 

(Earl  of),  Scott  v.     i.  154 

Scard,  Fox  v xxxiii.  327 

Scarlett  v.  Lord  Abinger       xxxiv.  333 


X.  200 
..  ix.  461 
• .  xxvii.  93 


Scawin  v,  Watson 
Schneider  w.  Lizardi  •  • 
Schofield  V.  Heap      . . 
V.  Lockwood  (No.  1 ) 

xxxii.  434 
<No:  2) 

xxxiL  436 
. (No  8) 

xxxii.  439 
Scoones  9.  Morrell  ..  ..  i.  251 
Score  V.  Ford ▼iL  333 


Scott  V.  Colbum         . . 

9,  D'Oechsner  .. 

-  V.  Izon  . . 

— ^  V,  Jackman       •  • 

V,  Josselyn        •• 

■  s.  Key   ••         •• 

• 9,  Milne 

V.  Oakley  . . 

— ,  Packer  v. 

,  Re 


xxvi.  276 

xxiv.  239 

xxxiv.  434 

..  xxi.  110 

xxvi.  174 

xxxF.  291 

..       V.  215 

xxxiii.  501 

xxLxiii.  511 

..    xH.  361 


-  ».  Scarborough  (Earl  of)       i.  154 

o.  Scott  . .         . .  xxiv.  263 

•  o.  Steward         ..  xxvii.  367 

-,  Tugwell  e.        . .  xxiv.  141 

V,  Wheeler         xii.  366 ;  xiil  239 


Scougall,  Campbell  v. 
Scrivens,  Taylor  v. 
•,  Watts  V, 


. .  iv.  80,  n. 
1.571 
i.  223 
• .  xxxi.  37 
xxxi.  334 
..xviii.  411 
. .  XX.  614 
. .  xix.  601 


Schweitaer  v.  Mayhew 

Scunr,  Spencer  v. 

Seaber,  M'Keone  v.  .. 

Seagrim,  Gibson  v.    • . 

Seale,  Baxendale  v.   •  • 

Seaman  v.  Wood  . .  xxii.  591;  xxiv.  372 

Sebbon,  Calvert  o.     ..         ..     iv.  222 

Sebright,  Calvert  V xv.  156 

,  Carter  «...         . .  xxvi  374 

Seccombe  v.  Edwards . .  xxviii.  440 

Secretary  of  State  of  India,  Walsh  v. 

XXX.  312 
Sedgwick,  Martin  v. . .  • .  ix.  333 
Seifferth  v.  Badham  . .  . .  ix.  370 
Sel by  V.  Cooling         ..         ..zxiii.418 

V.  The  Crystal  Palace  Railw. 

Co XXX.  606 

,  Hind  V, xxii.  373 

O.Jackson  ..         ..     vi.  192 

,  Thomas  V.        ..         ,.     ix.  194 

Selfe,  Newman  v.       ••         xxxiii.  522 
Sellar  o.  Griffin  ..  xxxii.  542 

Selsey  (Lord)  d.  Lake  (Lord)         i.  146 

-— ,  Rhodes  v,      . .      ii.  359 

Semple  o.  Holland    •  •         . .  xxxiii.  94 

',  Trench  v.     . .  xxxv.  376 

Senhouse  o.  Christian  . .  xix.  356 

•^— —  ».  Hall       . .         . .  xiv.  241 


Senior  o.  Pritchard  • 
Sercorabe  v,  Saunders 
Sewell  V.  Denny        • . 

•  T\C       •  •  •  4 


PAGE 

•  •  xvi.  473 
xxxiv.  382 

•  •      X.  315 

xxxii.  475 


Seymour,  Bierdermann  «.  i.594;iii.  868 
,  Mayor,  &c.  of  Brecon  v. 

xxvi.  548 

(Lord),  Nurse  ».  . .  xiii.  254 

Shadbolto.  Beanbplunk  ..xxix.405 
Shafto,  Ingilby  V.  ..  ^.xxxiii.31 
Shakeshaft,  Andrews  v.        .. .    xiv.  492 

' ,  Hollingsworth  ».   xiv.  492 

Shakspeare,  Sherwin  o.       • .  xvii.  267 : 

xviii.  527 
ShallcToss  V.  Weaver  • .    xii.  272 

o.  Wright    xi.  433;  xiL  505, 

558 

•  •      xix.  310,  582 

•  •         • .      XX.  56 

•  •  XX.  470 
..xxxi.  491 
..  xxii  606 

(No.  2)..xxiii.419 
>9.  Wright       .«  xxviiL  150 

..     iii.  248 
xxxii.  218 

•  •     iii.  498 
xxxv.  489 

xxxiiL  494 
xix.  500 ;  XX.  555 
•  • .    XX.  249 

..    XX.  157 


Shand  o.  Kidd 
Sharp,  Carrodtts  o. 

r.  Cosserat 

V.  Leach 

V,  MilligaD 


Sharp's  Patent,  In  re 
Sharpies  v.  Adams    •  • 
Sharratt,  Wyatt  o.      • . 
Shattock  V.  Shattock.. 
Shaw  0.  Bunny 

,  Finch  V,  .. 

o.  Forrest 

v.  Neale 

Shea  0.  Boschetti    xviii.  821;  xxv.  561 


Sheafs.  Cave 

Sheard,  Sykes  v. 

— — ,  Thomber  •.  • 


•  • 


xxiv.  259 
xxxiiL  114 
>.  xii.  589 
..  it  104 
..  viii.  486 


Shearman,  Att-Gen. «. 

Shearwood,  Hobson  o. 

SheprnessWaterworksCo.(TheOffi. 
cial  Manager  of)  o.  Poison     xxix.  70 

Sheffield  (Corporation  oOi  Ex  parte, 
In  re  Manchester,Sheffield, 
&c.  Railway  Co.    . .  xxi.  162 
Gas  Consumers*  Company 
V.  Harrison         •  .xvii.  294 

«.  Kennett . .  xxvii.  207 

V.Sheffield..         ..     iv.  519 

Sheldon,  Du  Hourmelin  «.  i.79;  xix.  889 


Shelford  o.  Acland 
Sbelmerdine,  Mather  o. 
Shelton,  Harvey  o.    . . 
Shepheard,  Cartwright  v. 

Shepherd  o.  Allen     .  • 

».  Churchill 

— — ,  Churchill  9, 

,  Jones  ».    •  • 

e.  Morris    •• 

,  Robinson  ». 

Sheppard,  Paradice  v. 
'  ».  Sheppard 


•  • 


xxiii.  10 
vii.  267 
• .    vii.  455 
xvii.  801 ; 
XX.  122 
xxxiii.  577 
..    xxv.  21 
xxxiii.  107 
. .  xxix.  293 
i.  175;  iv.  252 
xxxii.  665 
vi.  586,  n.  (fr) 
xxxii.  194; 
xxxiii.  129 
..      X.  207 
Sherborne  Grammar  School,  Att.- 
Gen.  o.        xviii.  256 

D        49 


-,  Young  0.  • . 


INDEX  OF  CASES  REPORTED. 


PAGE 

Sherbom  V.  Huntingtower  (Lord)  v.  162, 

380 
Passingham  e. 


Sheridan,  Bermingham  o. 
Sherratt,  Grosvenor  «. 
Sherwin  v.  Sbakspeare 


Sherwood,  Hobson  v. 


-,  In  re 
-  V.  Walker 


..  ix.  424 
xxxiii.  660 
xxviii.  6''>9 

xvii.  267;- 

xviii.  527 

iv.  184;  vi.63: 

xix.  675 

. .     iii.  338 

..      vi.401 

. .    XV.  277 

..     xi.  441 

..    vii.  146 

xxxii.  894 
•  •  xvi.  84 
xxxiii.  582 

xxxii.  148 


Shewell,  Robertson  v. 

Shield,  Att.-Gen.  «.  .. 

Shillito,  Clapham  o.  •• 

Shirley's  Trusto 

Shortridge  v.  Bosanquet 

Shout,  Learyo.  •• 

Shovelton  v.  Shovelton 

Shrewsbury  and  Birmingham  Rail. 
Co.  V,  The  London  and 
North- W.  Rail.  Co.  xvi.  441 

— —  (Corporation  of)  Att.- 
Gen.  V.     . .         .  •      vi.  220 

'  and  Chester  Railway  Co., 

Munt  V.   . .         •  •       xiii.  1 

Shrimpton  v.  Laight  . .         .  .xviii.  164 

V,  Shrimpton      ..  xxxi.  425 

■  ,  Watte  ».  ..     xxi,  97 

Shropshire  Union  Railw.  Co.,  The 

London  and  Brighton  RaiLCo.  v. 

xxiii.  605 
Sichel  If.  Mosenthal  ••  xxx.  371 

Sidebottom  v.  Barrington     ..  iii.  524; 

iv.  110;  V.  261 
Siderfield «.  Thatcher  ..     xi.  201 

Sid  mouth  o.  Sidmouth  ••      ii.  447 

Sidney  Sussex  College,  Att.-Gen.  v. 

xxxiv.  654 
Sidney  e.  Clarksoa     ••  xxxv.  118 

■  V.  Wilmer      xxv.  260 

(No.  2)         xxxi.  388 

Sierra  Nevada  Co.,  O'Connor  v. 

xxiii.  608 ;  xxiv.  435 
Silver  Bank  (West)  Mining  Co. 

xxxii.  226 
Silverside  v.  Silverside  .  •  xxv.  340 
Siivertop  v.  Ramsay  •  •  .  •  i.  434 
Simmonds  v.  Cock     .  •  xxix.  455 

Simmons  v.  Heaviside  ..  xxii.  412 

— —  V.  Rose         xxi.  87 ;  xxxi.  1 

V  Wood     . .         . .       V.  890 

Simms,  Alexander  V.  xviii.  80;  xx.  123 
— — ,  Pinchin  v.  ••  ..  xxx.  119 
Simons,  Cattel  0.        • .  v.  896 ;  vi.  804 ; 

viii.  243 


Simpson,  Acey  v.       • 

— V,  Ash  worth 

V.  Brown    . 

• —  w.  Burton   . 

•.  Terry     • 


• .  V.  35 
..  vi.  412 
xxxiii.  482 
. .  i.  556 
xxxiv.  423 
xviL  57,  174 
.  •  xvii.  405 


Sims,  Ainslie  v.  •  • 

Sinclair  v.  Jackson    . . 

,  Re xvii.  623 

—  9.  Wilson       . .         • .    XX.  824 
Sirdefield  v.  Thacker  . .xviii.  538 

50 


PAOB 

Sittingbourne,  &c.  RaiL  Co., 

Att..Gen.  e. . .         • .  xxxv.  268 

Si  veil  V.  Abraham     . .         . .  viii.  598 
Skelmersdale  ( Lord),  Ecdeston  e.  L  396 

Skelton,  Hatch  v xx.  453 

,  Robertson  v.    x.  197 ;  xii.  260, 

363  i  xiii.  91 
Skinners'  Co.  v.  Irish  Society  vii.  593 
Skipper  v.  King  .  •  •  •  xii.  29 
Skipwith,  Jones «.  ••  ••  viii.  127 
Skipworth,  Jones  o.  .  •         .  •     ix.  237 

,  St  Albans  (D.  oQ  v.  viii.  354 

'  V.  Skipworth         ••     ix.  135 
Skirrow,  Bristow  «.  (Na  1)    xxvii.  585 

(No.  2)    xxvii.  590 

Skirving  r.  Williams  •  .xxiv.  275 

Sladdan,  In  re  ..  ..      x.  488 

Slaney,  Jodrell  v.       . .  . .       x.  225 

V.  Slaney        ..  xxxiii.  631 

Slater,  Gardiner  v.     • .         . .  xxv.  509 

,  Gregg  V,       ••         ..xxii.  314 

V.  Willis        • .         . .       i.  854 

Slater's  Case  ..         ..  xxxv.  391 

Sloane,  Whitmore  «...  ••  ix.  1 
Sloggett  V.  Sorel  . .  • .  v.  378 
Sloman,  Muggeridge  o.  ••  ix.  814 
Sloper,  Alcock  9.       ••  ••      vii.  48 

.Re xviii.  596 

Smale,  White  o xxii  72 

Smark,  Barker  0.  ••  ••  iiL  64 
Smart  V.  Bradstock    ..  ..    vii.  500 

Smedley  o.  Varley     ••  xxiii.  358 

Smee  V.  Baines  • .  xxix.  661 

Smiley,  Johnson  * xvii.  223 

Smith  e.  Acton  ..    xxvi.  210,  559 

0.  Adams       ..         ..xviii.  499 

V.  Bakes        . .         •  •    xx.  568 

,  Basham  o.    ••         ..  xxii.  190 

V.  Birch         .  •         •  •       iii.  10 

,  Bliss  V,         . .  xxxiv.  508 

V,  Bolden       ••  xxxiii.  262 

,  Bostock  9.    . .  xxxiv.  57 

,  Bott  V.  ..         ..xxi.  511 

,  Bromley  e.«.         ..xxvi.  644 

,  Brown  V.       ••         ..    xv.  444 

V.Brown        ••         ••  xxvii.  90 

,  Cartwnght*.  •.     vi.  121 

,  Cazalet  0.     ••         ••     xi.  177 

V.  Colman      ..         ..xxv.  216 

(Compcon),  Re  xxiii.  284 

V.  Copleston  .  •         ••     xi.  482 

,  Dowding  p.  .«         ..     iiL  541 
».  Dresser      •  •  xxxv.  878 

,  Eaton  V.        •  •  . .      ii.  236 

V,  Effingham  (Earl  of)   ii.  232 ; 

vii.  357  ;  x.  378,  589 :  xi.  82 

0.  Evans        . .  xxviii.  59 

V.  Everett      . .  xxvii.  446 

,  Foley  0.        xiL  154;  xiii.  118 

,  Goddard  V.   ••         ••     viii.  41 

——.Hammond  9.  xxxiii.  452 

O.Hartley     ••         ..      v.  432 

,  Hervey  v xxii.  299 

(No.  2)      ..xxiii. 448 

,  Hoi  lock  v xviL  572 


IVDEX  OF  CASES  REPORTED. 


PAGE 

Smith  V.  Honfall    xxi? .  331 ;  zxv.  628 
V.  Houblon    ..         ..xzvi.  482 

,  Id  re      iw.  809  i  ix.  182,  842  ; 

xi.  456,468;  xiL  1<4;   xix. 

329 


666 


•  • 


-  V.  Jeyet 
-,  Kay  V. 
-k  Lane  o. 

-  V.  Lan^fbrd 
',  Lewis  9. 
-,  Lidbetter  r. 

-  V.  Lloyd 
- ».  Lyster 

-  9.  Massie       •  • 
>y  Moore  o.       •  •         •  • 
•f  Momington  (Earl)  o. 
-,  Needham  v.  .  • 

-  V,  Oliver 
V.  Palmer 

-  V.  Parkes 
'  V,  Pepper 
-,  Re     .. 
'  Read  v. 
•  V,  Smith 


-,  Spire  9. 
•y  Thruston  v, 
;  Trinder  «. 
•,  Walker  v. 
-,  West  V, 


!▼.  503 

xxi.  522 

xiv.  40 

ii.  362 

▼ii.  452, 470 

. .      ▼.  877 

..xxvt  507 

..     iv.227 

..     i?.  417 

..  xiv.  303 

ix.251 

vi.  130 

xi.  481,  494 

>  •         •  •      iii.  10  - 
..  xvi.  115 

>  •  • .  xxvii.  86 
..  xxxiii.  248 
>.  ..  iv.  521 
ix.  80 ;  xxi.  885  ; 

xxiii.  554 

■  •         •  •       1.  4I9 

,m         ..  xiii.  112 

..xxiii.  554 

xxix.  394 

iii.  356,  492 

xxxii.  200 

..  XXXV.  87 

. .    XX.  197 

..  xxi.  354 

xxxY.  396 

..  xviii.  78 

..xviii.  112 

..  xvl  385 

..  xxii.510 

xxxii.  130 

..  XXX.  231 

xxviii.  321 

..  xviL  151 

▼.  250 

..     xi.  105 

..xxix.  641 


■  • 


— ,  Windover  o. 

■  ,  Younf^  V, 
Smith's  Will,  in  re    . 
Smithson,  Hodgson  t. 
Smoke  v.  Smoke 
Smyth  9.  Carter 
' ,  Cste  9.  • . 
Smythiea,  Att.-Gen. 

y  Hoy  9. 

Soapei  Gibbons  9. 
Snead,  Green  9. 
Snell,  Davis  v. 
Sneyd,  Peers  9. 
Snook,  Fleming  9. 
^—  9.  Watts 
Snowball,  Modlen  9. 

Soar9.  Dalby xvf  156 

Society  of  Practical  Knowledge  9. 

Abbott        ii.559 

Solley  9.  Wood        X9i.  370 ;  xxix.  482 

SoUy,  Friend  9 x.  329 

,  Pretty  9 xxvi.606 

Somerset  9.  Cox         .  •  xxxiii.  634 

■  Coal  Canal  Ca  9.  Har- 

court  xxiv.  571 

Somerville,  Hotham  9.  ▼.  360 ;  ix.  63 
Sbmmerville,  Londesborough  (Lord) 

9. xix.  295 

Sop  with  9.  Maughan..  . .  xxx.  285 
Sorel,  Sloggett  9.  . .  . .  t.  378 
Buuth  Devon  Rail.  Co.,  Stephens  «l 

xiii.  48 
,Taggp.  xii.  151 
South- Eastern  Railw.  Co.,  Carlisle  9. 

xiii.  295 


PAOB 

South- Eastern  Railw.  Co.,  Davis  a. 

xxiii.  549 

I     I ,  In  re 

xxx.  215 
"—     '  "  9.  Sub- 

marine Telegraph  Co.  • .  xviii.  429 
South  Sea  Co.,  AiL-Gen.  9.  ..  iv.  458 
South  Wales  Railw.  Co..  Re.,  xiv.  418 
South-Western  Railw.  Co.,  Wells  9. 

xxxii.  340 
Southall,  Jones  9.  xxx.  187 ;  xxxii.  31 
Southee,  Cust  9.  •  •  • .  xiiL  485 
Southern  9.  Wollaston  xvi.  166, 276 
Southmolton  (Corporation  of),  Att.- 
Gen.  9.        xiv.  357 


Southouse  9.  Bate  • . 
South  worth  9.  Taylor*. 
Sowdon  9.  Marriott  • . 
Sowter,  Baker  v.  • . 
Spalding  9.  Ruding  .  • 
— —  9.  Thompson 
Sparkes,  Patch  9.  p. 
— —  9.  Restal  •• 
Sparks  9.  Restal 
Sparling  9.  Packer     • . 

Sparrow  9.  Fanner    •  • 

9.  Joaaelyn  •  • 

Spartali,  Inglessi  9.  •• 
Spence  9.  Briscoe  .  • 
-,  Reynard  9. 


..  xvL  132 
xxviii.  616 
. .  ix.  416 
..  X.  343 
. .  vi.  376 
..xxvi.637 
..xxx.  415 
..xxii.  587 
..xxiv.  218 
ix.  450,  524 ; 
xxix  450 

•  •xxvi.  511 
..  xvi.  135 

xxix.  564 

•  »xxvi.  599 
..     iv.  108 


Spencers  Case,  Newcastle,  &o*  Bank- 


ing Co.,  Re . . 
Spencer,  Gregory  9.  .  • 
■■,  Mostyn  (Lord)9. 
,  Pearson  «.    . . 

9.  Scurr        . . 

9.  Spencer    • . 

9.  Tapham 


•  •  xvii.  203 
• .     xi.  143 

•  .  vi.  135 
..xxiv.  266 
..xxxi.  334 
. .  xxi.  548 
. .  xxii.  573 
. .  xviii.  74 
..xxii.  282 

•  •xxiv.  365 

•  •xxiv.  865 
• .  xxii.  380 


Spensley,  Douthwaite  9. 
Spicer  9.  Dawson 

,    Lawford  a.      .  • 

9.  Spicer         •« 

,   Vincent  9. 

Spike,  In  re xiii.  154 

Spire  9.  Smith  ••         ..       i.  419 

Spode,  Whleldon  a.   ••'        .•    xv.  537 
Spnfforth,  Haldenby  9.    i.  390 ;  ix.  195 

Spooner,  Han  bury  9 v.  630 

Sporle  9.  Whayman   . .         •  •    xx.  607 
Spottiswoode,  Baconau         ••       i.  882 
,  London  Gas  Light 
Co.  9.  xiv.  264 


Spring,  Allen  9. 
SpringaU,  In  re 
Sprye,  Reynell  9. 

9.  Keynell       . 

Spyer  9.  Hyatt 
Squire,  Agasstz  9. 

,  Rabbeth  9.    • 
Squires  9.  Ashford     . 
Stackhouse,  Timius  a. 
Staehle  9.  Winter 
Stafford,  Davenport  9 

d2 


..xxii.  615 

. .     viii.  63 

X.  51 ;  xi.  618 

..      X.  351 

•  •    XX.  621 

•  .xviiL431 
xix.  70,  77 

•  .xxiii.  132 
xxvii.  484 

• .   XX.  550 

. .  viii.  508 ; 

ix.  106 ;  xiv.  319 

51 


INDEX  OF  CASES  REPORTED. 


PAGE 

Stafford  «.  Fiddon     . .         .  .zziii.  £86 
,  Frisby  V.   ▼iii.  503 ;  xiv.  319 


Charities,  In  re 


Stafford's  Charities,  Re 

Stagg  o.  Brown  •  • 

Staines  v.  Giffard 

Stainthorpe,  Welford  9. 

Stainton  v.  Carron  Co.  and  others 

xviii.  146;  xxi.  152,600 


xxF.  28 

xxvi.  567 

vii.  518 

484 

iL587 


'  V.  Carron  Co. 
-  9.  Chsdwick 
-,  Maclaren  v. 

V,  Woolrycb 


Stalman,  Salomon  v.  •• 
Stamford,  Bricknell  v. 
Standley,  Feakes  o.    .  • 
Stanes  v.  Parker        •  • 
Stanfield,  Wright  v.  . . 
Stanger  v,  Wilkins    • . 
Stanhope  o.  Stanhope 
Stanhope's  TrusU,  Re 
Staniland  v.  Staniland 
Stanley  v.  Bond    v.  175  ;  ru  420,  423  ; 

vii.  386;  viii.  50 

v.  Jackman   ..         ..xxiii.450 

Stansfield  v.  Hobson..      xvi.  189,  236 

Stant,  Minn  o.       xii.  190  ;  xv.  49,  129 


..xxiv.346 

..  xiii.  820 

..xvi.  279; 

xxvii.  460 

xxiii.  225 

..     iv.248 

i.  368 

..xxi  ▼.485 

. .     ix.  385 

..    xxvii.  8 

•  •  xix.  626 

• .     iii.  547 

xxvii.  201 

xxxiv.  536 


Stanton  Iron  Co.,  Re 
•,  Brown  v. 


Star  V.  Newbery 

Starismore  v.  Chiswell 

Starr  ».  Newberry 

Starten  v.  Bartholomew  v.  372  ;  vi.  143 


xxi.  164 
vii.  582 
XX.  14 

xix.  378 
iii.  436 


Staunton,  Ashwell  v. . . 
Stead  0.  Nelson 

».  Piatt . . 

Stear,  Ponsardin  o. 
Stedman  v.  CoIIett 
-,  Reads. 


•  • 


•  • 


Steele  v.  Waller 
Stein,  Jameson  o.      .. 
Stennett,  Mann  s. 
Stenson,  Bown  v. 
Stephens  v.  Gadsden.  • 


..    XXX.  52 

..      ii.  245 

. .  xviii.  50 

xxxii.  666 

. .  xvii.  608 

xxvi.  495 

xxviii.  466 

xxi.  5 

..  viii.  189 

xxiv.  631 
. .    XX.  463 


V. Newborough (Lord)  xi.  403 
o.  Salway  • .         . .  xix.  585 

XXX.  625 ; 

xxxi.  124 

. .  xix.  585 

..     iii.  342 

i.  42 

xxiv.  252 

xxxi.  258 


V.  Veoablea 
9.  Wanklin 


Stephenson  v.  Dowson 
•         '     "  t  Feary  o. . . 

■  V,  Mackay 

Stevens ,  Barry  v.        • . 

V,  Pyle     xxviii.  888 ;  xxx.  284 

■  ■     ■  f .  South  Devon  Railw.  Co. 

xiii.  48 

•.  Van  Voorst  ..  xvii.  305 

xxxi.  305 

xviii.  590 

..     xiv.  27 

xxvii.  367 

..  xiii.  Ill 

XX.  322 ;  xxii.  393 

XXXV.  304 


Stevenson  o.  Abingdon 
■  •.  GuUan  .. 

— — ,  In  re 

Steward,  Scott  0. 
Stewart,  Coombe  «.   . . 
'■  V.  Stewart 
.  White  V. 

62 


Stiby,  Norman  v. 
Stilwell,  Gover  v. 

',  Ommaney  «. 


PACK 

.     ix.  560 
.  xxi  182 
xxiii.  328 
Stirke,  In  re  . .  .  •         . .     xi.  304 

Stock  0,  Vining  • .  . .  xxv.  235 
Stocken  v.  Dawson  vi.  871 ;  ix.  239 
Stocker  V.  Deane  ..  ..  xvi.  161 
■— ^^  V.  Harbin  • .  . .  iii.  479 
Stockport,  Disley  and  Whaley 
Bridge   Railw.    Co.,   Cromford, 


8ec.  Railw.  Co.  v. 
Stocks,  Lobley  v.       .  • 
Stoddart,  Peile  «. 

,  Sanderson  v. 


, .  xxiv.  74 
. .  xix.  392 
..  xi.  591 
xxxiL  155 
xxviii.  620 
xxix.  637 


Stokes  V.  Cheek 
Stokoe  V,  Cowan        • . 
Stone,  Heuley  v.  iii.  355 ;  iv.  386,  389, 

392 
Stonehewer,  Best  o.    .  •  xxxiv.  66 

Stones  0.  Rowton  ....         . .  xviL  308 

Stopford  V.  Chaworth . .         . .  viii.  331 

Storer,  Armstrong  v.    ix.  277 ;  xiv.  535 

(No.  2)  XX vii.  471 

,  Bazalgette  ».  . .  xiv.  535 

Storry  v.  Walsh  . .  xviii.  559 

Story  V.  Tonge  ..         ..      vii.  91 

Stow,  Noble  V. xxix.  409 ;  xxx.  272, 512 
Strafford  ( Lord),  By ng  V.     ..       v.  558 

Straford,  Re xvi.  27 

Straker  0.  Ewing       . .  xxxiv.  147 

Strand  Music  Hall   Co.  Limited, 

In  re  ..         ..  xxxv.  153 

Strang  ways.  Read  v.  xii.  328  ;  xiv.  139 
Stratford  V.  Ritff on  ..  ..  x.  25 
Streatfield  r-  Cooper  . .  xxvii.  388 

Streeten  o.  Whitmore  •  •      v.  228 

Stretton,  NichoUs  V.  ..  ••      vii  42 

Strickland  v.  Strickland     iii-  224,  242; 

iv.  120,  146 ;  vi.  77 

. .  xxviL  35 

•  •    XV.  206 

. .      xxvi.  33,  585 

•  •         ..xviii.  408 

xxviii.  130 

. .  . .     liL  896 

a.  •.        1. 512 

. .    XV.  493 


Stringer  «.  Gardiner 

,  Hares  v. 

V.  Harper 

Strong  V.  Strong 
Stroud  V.  Gwyer 
Strutt,  Att.-Gen.  v, 
Stuart,  Brooks  0. 
— ,  Ford  V. 


(Lord  James)  v.  London 
and  N.  W.  Railw.  Co.    xv.  518 
-,  Makintosh  v.  ..xxxvi.  21 

(Lord  Dudley),  Nonrisi;.xvL359 

. .     iii.  430 

•  •     iv.  545 
ii.  496;  iii.  408: 

iv.  90, 400 

xxxiv.  124 

V.  557 

..  xix.  597 

vi.  462 ;  ix.  170 

..    xiL229 

..  xiv.  440 

..  xix.  135 

•  •     ix.403 
. .  xxii.  588 

xxvL  562 


•  • 


—  o.  Stuart 
Stubbs  V.  Molineux 
V.  Sargon 

Stummvoll  v-  Hales 
Sturch  V.  Young 
Sturge,  Att-Gen.  v. 
— —  V.  Dimsdale 

V.  Stuige       • . 

Sturges,  Burgess  V.     .. 
Sturgis  V.  Dunn 

,  Gibson  v,      . . 
,  Koeber  V. 

—  —  V,  Morse    xxiv.  641 


INDEX  OF  CASES  REPORTED. 


PAGE 

Sturgis  o.  Morse  (No.  3)  xxviii.  398 
Sturt,  Wonnsley  v.  . .  . .  xxii.  898 
Submarine   Telegraph  Co.,  South 

Eastern  Railw.  Co.  o.        ..ZTin.429 
Suckermore  v.  Dimes  ..     ix.  518 

Sudlow  9.  Dutch  Rhenish  Railw.  Co. 

xxi.48 
'■  and  Kingdon,  In  re       zi.  400 ; 

xii.  527 
Suffield  (Lord)  v.  Bond         x.  146,  331 

,  Whalley*.     ..    xii.  402 

Sugden  o.  Hull  . .  xxviii.  263 

Suisse,  Hertford  (Marquis  of)  o.  vii.  160 


Sullivan  v,  Bevan 
V.  Sullivan 


Summerfield  «.  Pritchard 

Summers  o.  Griffiths . . 

Surr,  Potts  v 

— — ,  Woodv...         •• 

Surtees  v.  Parkin 

Sutherland  v,  Sutherland 

Sutton,  Byam  «. 

V,  Doggett 

— *,  Governor  for  Relief  of  Poor 
Widows,  &c.  of  Clergy- 
men p.         • .  xxvii.  651 

— —  Harbour  Improvement  Co. ». 

Hitchins    xiii.408;  xv.  161; 

xvi.  881 

,  Morrall  v.     . .    iv.  478 ;  v.  100 


XX.  399 
xxviii.  102 
xvii.  9 
..  XXXV.  27 
xxxiv.  548 
..  xix.  551 
. .  xix.  406 
..  xvii.  209 
xix.  556.  646 
111.  9 


Suwerkrop,  Fox  v.     . . 
Swaby,  Morrice  v, 
Swainsland  v.  Dearsley 
Swale  V.  Swale 
Swallow  V.  Swallow   •  • 
Swan  V.  Holmes        •  • 
—  Pascoe  V. 
Swannell,  Martin  v.  •  • 
Swayne  v.  Swayne     •  • 
Sweet,  Templer  v. 
Swetenham,  Lawton  «. 
Swift,  Matson  v. 

V,  Swift  , . 

Swindell,  Teesdale  v... 
Swinborne  v.  Nelson  • . 
Swinfen  v,  Swinfen     xxiv 


Swinstead,  Taite  a 
Sykes,  Robinson  v. 
—  ».  Sheard 
-,  Wrigley  v. 


(No.  3) 
(No.  4) 
(No.  5) 


•  • 


1.583 

ii.  500 

. .  xxix.  430 

xxii.  401.  584 

• .  i.  432,  n. 

..  xix.  471 

•  .xxvii.508 
..  ii.  249 
• .     xi.  463 

•  •  viii.  464 
..  xviii.  98 
..  viii.  368 
xxxiv.  266 
..  ix.491 
..  xvi.  416 

549 ;  xxvii. 

148 

xxix.  199 

xxix.  297 

xxix.  211 

..xxvi.525 

. .  xxiii.  40 

xxxiii.  114 

•  •  xxL  337 
XX.  47 

xvi.  406 


Symes  v.  Magnay 
Symonds,  Beale  v 
— ^^—  V.  Gas  Light  and  Coke  Co. 

xi.  288 
— — ,  Williams  ».  . .     ix.  523 

Taff  Vale  Railw.  Co.,  The  Rhymney 

Railw.  Co.  V.  ..         ..xxix.  153 

Taggv.  South  Devon  Railw.  Co.  xii.  151 
Tait  V.  Lathbury       ..  xxxv.  112 

Taite  v.  Swinstead     • .         . .  xxvi.  525 
Taitt,  M*Lachlan  e.  ••  xxviii.  407 


Tanfield,  Mattison  v. 
Tanner  v,  Dancey 
^—  V,  Elworthy  . 

,  Elworthy  v.  . 

,  Ex  parte      • 

— —  V,  Heard 

•  V.  Tanner 

Taprell  v.  Taylor 
Tarbuck  v.  Greenall . 
».  Tarbuck 


PAGB 

iii.  181 
ix.  839 
iv.487 
iv.487 
XX.  874 
,  xxiii.  555 
xi.  69 
ix.  498 
vi.  858 
iv.  149;  vi.  134 


o.  Woodcock . .  iii.  289 ;  vi.  581 


I'ardiff  v.  Robinson   . .   xxvii 

Tate  o.  Clarke 

Tatham  v.  Vernon 

Tatnall  v.  Tatnall 

Taunton,  Wood  v. 

Taverner,  Ex  parte 

Taw  Vale  Railw.  and  Dock 

Thorne  v.     . .         •  • 
Tawney,  Rowland  v. . . 

V.  Ward 

Taylor  v.  Brown 
,  Cockell  V.     . . 


•  V.  Davis         •  •      iii 

-  V.  Dean 
-,  Domvile  v.   •  • 
-,  Garrick  v,     .. 
-,  Gaunt  9. 
-,  Gibbins  v.     . . 
">  Gregg  9. 
',  Haines  v.     •• 

-  V,  Heming     •• 
-,  H indie  v. 
-,  In  re,  x.221 ;  xv.l45 
-,  Jewin  9. 
-,  Mackenzie,  9. 
.,  The  Midland  Railw 


-  V,  Aliles  .. 
',  Peckham  o.  .  • 
-,  Ravens,  9.  . . 
',  Ke     •  •         •  • 

-  9.  Scrivens     .  • 
-,  South  worth  v, 
>,  Taprell  9.      •• 

-  9.  Taylor 
9.  Wyld 


(No.  2) 


Teague,  In  re. 
Teasdale,  Dickinson  9. 
— — — '  •.  Sanderson 
Tebbutt,  Ambler  9.  •  • 
Teesdale  9.  Swindell . . 
Teissier,  Laprimaudaye  9. 
Tempest  9.  Lord  Camoys 

,  De  Traffbrd  9. 

,  Wasney  9.    • . 

Temple,  Hudson  9.   . . 
Templeman,  Re 
Templer,  Lewis  9; 

V.  Sweet      • . 

Tench  9.  Cheese        •  •      i. 
Tennant,  Ford  9. 

(No.  2) 

— — ,  Harrison,  9. 


.  629,  631 

1.100 

xxix.  604 

X.  509 

xi.  449 

XX.  490 

Co., 

xiiL  10 

xxvi.  67 

i.  563 

ii.  180 

XV.  103 

888,  n.  (e) 

xxiL  429 

xxxii.  604 

xxix.  79 

ii.346 

xxii.  344 

i.  128 

x.  75 

iv.  235 

XX.  109 

xviii.  165 

vi.  120 

vii.  467 

Co. 

xxviii.  287 

XXX. 219 

xxviii.  411 

.  xxxi.  250 

.      iv.  425 

xxxv.  311 

.       i.  571 

xxviii.  616 

.     ix.  493 

xii.  220,  271 

viii.  159 

xi.  318 

.xxxi.  511 

xxxiii.  534 

.      ii.  442 

.     ix.  491 

.    xii.  206 

xxxv.  201 

.  xxi.  564 

.     ix.407 

.xxix.  536 

.    XX. 574 

xxxiii  628 

.  viii.  464 

571 ;  xix.  8 

.xxix.  452 

xxxii.  162 

.   xxi.  482 

53 


INDEX  OF  CASES  REPORTED. 


Teonant  o.  Heathfield 
Terrell,  Daw  v. 
Terrett,  Goodchild  v. .  • 
Terry,  Simpson  v. 

«.  Terry  . .         •  • 

Terry's  Will,  In  re    .. 
Tbacker,  Sirdefield  v. 
Thatcher,  Siderfield  a. 
Thatcher's  Trusts.  Re 
Thelluson  o.  Robarts.* 
Thellusson,  Vernon  v. 
Therman  v.  A  bell 
Thomas  v.  Colsworth . . 
— ^  V,  Cross 
r.  Davies       . . 

V.  Edwards    .. 

' —  p.  Gwyune 

— — ^  V.  Hardy 

,  Hughes  0. 


•  •  xxL  265 
sxziii.  218 

T.  S98 

zxxiv.  423 

zzxiii.  232 

..  xix.  580 

•  •xviii.  588 

•  •  xi.201 
..xxvi.  365 
..xxiii.321 

•  •  X.  452 
.  •  xxix.  58 

•  •  xiv.  208 
..  xvi.  592 

XL  29 

..  viii.  312 

viii.812:  ix.275 

. .      X.  292 

▼ii.  584 


,  Inre  ••         ..         ••  viiL  145 
-,  Johnson  •• 

-  V.  Lloyd 

-  V.  Pinnell 


xi.  501 

..  XXV.  620 

..   -xv.  148 

9.  Rawlings  •  •  xxvii.  140,  375 ; 

xxviii.  346 

(No.  8)      xxxiv.  60 

—  V.  Sclby         . .         .  •     ix.  194 

'  ff.  Thomas      vii.  47;  viii.  312; 

ix.  275 ;  xxii.  341 ;  xxvii.  537 

■,  Tyler  v xxv.  47 

■   9.  Walker      ••         ..xviii.  521 

V.  Wilberforce  xzxi.  299 

Thomason  v.  Moses  •  •         . .        v.  77 
Thompson,  Bibby  0.  (No.  1)  xxxii.  646 

^— V,  (No.  2)  xxxii.  647 

—  V.  Blackstone        .  •     vi.  470 

o.  Byrom    ••         ..        ii.  15 

,  Calcraft  v.  •  •  xxxv.  559 

V.  Cartwright        xxxiii.  178 

V.  Clive      xi.  475;  xxiii.  282 

».  Corby     . .  xxvii.  649 

&  Debenham,  Re      xxv.  245 


-  V.  Drew 

-  «.  Geary    . . 
•  «.  Finch     • . 

>  o.  Hudson .. 
-,  In  re 

>  V.  James     • . 
-,  Lyne  0.     • » 

-  0.  Robinson 
•,  Spalding  0. 

9,  Thompson 


XX.  49 

..  v.  131 
..  xxiu  316 

xxxiv.  107 
..  viii.  237 

xxxii.  570 
.  •  XXX.  542 
..XX  vii.  486 
•  •xxvi.  637 
..  vii.  350; 
xxix.  654 


Thompson's  Trusts,  In  re    • .  xxii.  506 

Thomson,  De  Bjel  o.  . .     iii.  469 

,  In  re        ••         ••    xx.  545 

y  Littler  V ii.  129 

Thorn  v.  The  Commissioners  of 
Her  Majesty's  Works  and  Public 
Buildings  ..  ..  xxxii.  490 

— ,  Waters  •.  •  •  • .  xxii.  547 
Thornber  v.  Sheard  •  •  . .  xii.  589 
Thorne  v.  Taw  Vale  Rail,  and  Dock 

Company xiii.  10 

Thornton  V.  Ellis       ..         ..    xv.  193 

54 


•  • 


•  4 


Thornton  «.  Howe 
Thorold,  Parkin  «. 
Thorp,  Allen  v. 
Thorpe  v.  Owen 
Thrupp  V.  Collett 
Thruston  v.  Anstey 

— —  u.  Smith     • . 

Thurgood  0.  Cane      .  • 

,  In  re         .. 

,  Miller  o.  •• 

Thurlow,  Lethbrldgeo, 
— — — ,  Neighbour  v. 
9.  Treeby  • . 


•  • 


Thurnall,  Baker  o. 

Thwaite,  Dean  o. 

Tibbs  0.  Elliott 

Tichener,  Re 

Tidd,  Lister  0. 

Tidswell,  Re  . . 

Tierney  0.  Wood       • 

Tiffin  V,  Longman     . 

Tildesley  0.  Clarkson 

Ti Heard,  Re   . . 

Tillett,  Candler  9.     . 

— —  9.   Charing  Cross  Bridge 

Co xxvi.  419 

Times  Fire  Assurance  Ca    • .  xxx.  596 


PAGB 

14 
xvi.  59 
viL72 
..  V.  224 
xxvi.  125.  147 

xxvii.  835 
..  xiii.  112 

xxxii.  156 

• .  xix.  641 

xxxiiL  496 

. .    XV.  334 

• .  xxviii.  33 

xxviL  624 
. .  vi.  333 
..  xxi.  621 

xxxiv.  424 

xxxv.  317 
..xxix.  618 
xxxiii.  213 
..  xix.  330 
..  XV.  275 
..  XXX.  419 

xxxii.  476 
•  •  xxii.  257 


xxvii.  434 
..       i.411 

•  •xxiv.  244 

•  •  xxx.  151 

X.  318 

..      ii.  848 

XX.  44 


Timins  9.  Stackhouse 

Timmins,  Morris  0.    . . 

Tindall,  Pressman  9.  •• 

Tindall's  Trust 

Tink  9.  Rundle 

Tinkler  v.  Hindmarsh 

Tiplady,  Ridley  9.     •  • 

Tipping,  Clarke  «.     . .  iv.  588 ;  ix.  284  { 

xvi.  12 
Tippins  9.  Coates  ••  ..xviii.  401 
Titley  9.  Wolstenholme  • .  viL  425 
Tiverton  Market  Act,  In  re      xx.  374 1 

xxvi.  239 
Todd,  Bailey  9.  . .         • .         i.  95 

9.  Bielby  ..  xxvii.  853 

,  Coore  9.  • .         .  •  xxiii.  92 

,  In  re xix.  582 

^—y  Johnson  9.        ..         ..     iii.  218 

,  Johnston  9.  ▼.  394, 597 ;  viii.  489 

9.  Wilson  . .         •  •     ix.  486 

ToghUl  9.  Grant  (Re  Boord)    '  ii.  261 : 

vi.  348 
Toker  9.  Toker 
Tolson  9.  Jervis         •  • 
Torokyns  9.  Blane 
Tomlinson,  Routh  9. . . 
9.  Tomlinson 


Tompson,  Green  9. 
Tonge,  Story  9. 
Tonkin,  Rowe  9. 
Toole,  Cox  9. .  • 
Toorob's  Case 
Tootel,  King  9, 
Topham,  Maw  9. 


•  p 


•  • 


•  .XXXL629 

•  •   viii.  364 
xxviii.  422 

..   xvi.  251 

. .     ix.  459 

..    viL271 

viL  91 

xxxv.  115 

•  •    XX.  145 
xxxv.  518 

•  •    xxv.  28 
six.  576 

L816 


.  • 


— ,  Pemberton  9. 
-—  (Lady  Mary)  9.  Portland 
(Duke  of)          ..         ..xxxi.  525 
— ,  Spencer  9 xxiL  578 


INDEX  OF  CASES  REPORTED. 


Toplis  0.  Hurrell 
Torquay  Bath  Co.,  Re 
Totty  V.  Ingleby 
Toulmin  o.  Reid 
Towera,  Gower  «. 
Towle,  Re 

Townley  v.  Bedwell  . . 

■  V,  Deere        .  • 

■  "i  Wool  V*        •  • 

TowDsend  v.  Early 


(No.  2) 


PAGE 

. .  xix.  428 
xxxii.  681 
.    vii.  691 

. .   xiv.  499 

•    XXFI.  81 

..  XXX.  170 

XV.  78 

.     iiL  218 

ix.  41 

zzviii.429 

xxxiv.  28 

xxviii.  445 

.     iii.  448 


— — — ,  GoldicQtt  V, 
,  Meyer  0.   .. 

».  Weatocott     ii.  840 ;  iv.  58 

Townahend,  Gosling  v.         ••  xvii.  245 

V,  Moetyn         . .  xxvi.  72 

Toxteth  Park  Burial  Board,  Horn- 

by  o.  XXXI.  52 

Tracey  v.  Butcher      . .         . .  xxtv.488 
Trafalgar  Life  Ataurance  Aaaocia- 
tion,  Rossiter  t,      . .  xzvii.  377 

Trailev.  Bull i.  475 

Travera «.  Travera     ..         ..      ii.  179 
Tredegar  (Lord),  England  v.  xxxv.  256 

Treeby,  Thurlow  V xxvii.624 

Tremamondo,  Goodenough  v,     ii,  512 
""       "       ^        "  ..xxxv.876 

xxxiv.  240 
..  xxiii.  16 
•  •  ix.  140 
i.  588 
• .  xix.  878 
xxviiL  194 
. .  iii.  288 
xvi.  510 


Trench  v.  Semple 
Trencbard,  Harvey  «.  •  • 
Trenery,  Hill  e.  .. 

Trevelyan  v.  Charter .  • 

r.  White    . . 

Trevor  v.  Biucke 

Trewby,  Cooper  ».     •  • 

Trezev'diit  9.  Frazer  . . 

Tribber,  Hartley  e.    • . 

Tribe,  Hart  v..,        xviii. 216 ;  xix.  149 

V,  (No.  4)  . .xxxii.279 

Trilley  e.  Keefe  . .         . .     xvi.  88 

Trim mell  V.  Fell  ..  ..  xvi.  587 
Trinder  V.  Smith  ..  ..xxiii. 554 
Trinity  College,  Att..Gen.  v.  xxiv.  888 

..     xi.  588 

xiv.  21,  282 

•  .XXXV.466 

..     vii.  264 

. .  xviii.  470 

xxxii  i.  122 

xxix.  558 

. .  xxvii.  85 

vi.  66,  418 

. .  xxi.  487 

..  xxvi.  11 

XX.  116 


Tripp,  Keiinaway  v. 
Triston  0.  Hardey 
TroUope,  Alaton  0.     . . 
Trotter  0.  Walmesley . . 
Troughton  v.  Hunter.. 
Troup  V,  Ricardo 
Troup*a  Case  .. 
Troward  0.  Attwood  •• 
Truefitt,  Perry  0. 
Truell  0.  Tysson 
Trumper,  Brown  0.    •  • 
Trutch  0.  Lamprell    .  • 

Try  0.  Try xiii.  422 

Trye  0.  Glouceater  (Corporation  of) 

xiv.  178 
,  Reecee.  ..         ..     ix.  816 


,  Williama  0. 

Tryon,  In  re   .. 
Tuck,  Edfrarda  0. 
— — •  0.  Rayment 
Tucker,  Boswell  0. 
— ,  Godfrey  0. 
Tuckey0  Henderson.. 


.XV  iii.  366 

vii.  496 

.xxiii.268 

ix.88 

i.  493 ;  V.  607 

xxxiii.  280 

xxxii  i.  174 

Tuer  0.  Turner  xviii.  185;  xx.  560 


Tuffhell.  Att-Gen.0. 
Togwell,  Bamctt  0.   . . 
■  0.  Hooper  . . 
— — ,  Jebb  0. 
— —  0.  Scott      • . 
Tulk  0.  Moxhay 
TuUett  0.  Armstrong.. 
Turner  0.  Bayley        • . 

,  Bower  0.       •  • 

■  0.  bryans       .  • 

,  Chadwick  0. . . 

,  Cleobury  0.  . . 

,  Cole  0.  . . 

0,  Corney       ,  • 

• ,  Fetherstonhaugh  0. 

,  Foxwell  0.     . . 

0.  Godson       . . 

0.  Gossett      •  • 

0.  Hand 

0.  Hodgaon    .. 

— —  0.  H  udaon      •  • 

0.  Letta  •  • 

,  Marriott  0.    . . 


PAGE 

xii.  86 

.  xxxi.232 

X.  19,  848 

84,  461 

..  xxiv.l41 

..     xi.  671 

i.  1 :  iv.  819 

xxxiv.  105 

• .  xxxii.  86 

. .  xxxi.308 

xxxiv.  684 

. .  xiv.  588 

iii.  295,  n. 

▼.  615 

XXV.  882 

iii.  346 

XV.  46 

xxxiv.  598 

..xxvii.561 

. .     ix.  266 

. .    .X.  222 

..    XX.  186 

•  •    XX.  557 

xxxiv.  890 


•0.  Mirfield     •• 

',  Lord  Palmeraton  0.  xxxiii.  524 


-,  Phillipa  0.  .  • 
',  Phillipson  0... 
-,  Quennell  0.  .  • 
•,  Salmon  0. 

-  0.  Sargent 
■,  Tuer  0. 

■  0.  Turner 

-  0.  Whittaker 
•,  White  0. 

■  0.  Wright 


Turpin  0.  Chambera  •• 
Turvey,  Davis  0. 
Tweedale  0.  Tweedale 
Tweedy,  Evana  0. 
Twibell,  Barnsley  Canal  Co.  0. 

Twyford,  J  olifTe  0 xxvi.  227 

Tylee,  Bugden  0.        •  •  , .  xxi.  545 

0.  Tvlee xvii.  588 

0.  Webb  ..  vi.  552 ;  xiv.  14 


xvii.  194 

xxxi.407 

xiii.  240 

..     iv.  518 

..  xvii.  515 

xviii.  185;  xx.  560 

..  XXX.  414 

..  xxiill96 

..  XXV.  506 

iv.40 

..  xxix.  104 

xxxii.  654 

• .  xxiii.  341 

i.  56 

vii.  19 


•  ■ 


•  • 


Tyler  0.  Thomas  • 
Tyndflle  0.  Wilkinson 
Tyrconnell,  Laaseur  0. 

Tyreli,  H anbury  0 

Tyrie,  Zulueta  0. 

Tyrrell,  Arnott  0.       ..         •• 

— ,  The  Bank  of  London  0. 


XXV.  47 

xxiii.  74 

X.  28 

xxi.  822 

XV.  577 

xxi.  49 


•,  Lindsay  0. 
-,  Ward  0. 


Tyrwhitt  0.  Tyrwhitt . . 
Tyson  0.  Jackaon  .  • 
Tysson,  Truell  a. 


xxvii.  278 
..xxiv.  124 
. .  XXV.  568 

xxxii.  244 
• .  XXX.  384 
. .  xxL  437 


Underwood  0.  Hatton  • .        v.  86 

0.  Wing     . .         . .  xix.  469 

United  Kingdom  Life  Assurance 

Co. xxxiv.  498 

— ■^^— ~— —  Electric  Telegraph 

Co.  Att.-Gen.  0 xxx.  207 

65 


1ND£X  OF  CASES  REPORTED. 


PAGE 

Unity  Joint  Stock  Banking  Associa- 
tion e.  King  ..         ..    XXV.  72 
UoiVersal  Provident  Life  Associa- 
tion, Daniel's  Case  xxii.  48 

,  Re  Bell's  Case 

xxxL  85 

,  Holt's  Case 

xxiL48 

,  Munt's  Case 

xxii.  66 
University  of  London  o.  Yarrow 

xxiii.  159;  xxiv.  472 
Upjohn  0.  Upjuhn  iv.  246;  vii.  59,  162 
Upton  V.  Waller  • .  •  •  ix.  497 
Urwick,  Chester  v.  xxiii.  402.  404,  407 
Usticke,  Rfi    ..         ..  xxxv.  888 

UzielU,  Ex  parte       •  •         xxs^iii.  642 


Vachell  o.  Roberts    .  • 
Vance  v,  Vance 
Vandaleur  v.  Blagrave 
VanderpUnk,  Shad  bolt  v. 
Van  Grutton  v.  Digby 
Van  Voorst,  Stevens  v. 
Varley,  Smedlev  v.     .  • 

,  Warbnck  ».  •  • 
Varlo  V.  Faden 
Vaugban,  Pugh  v.     . . 
9.  Rogers  .. 


,  Viner  ©. 

Vaughton  v.  Noble 
Vautier,  Saunders  v. 
Veal  V.  Veal   •  • 
Veevers,  Maden  o, 
Venabl^,  Lock  e. 


xxxii.  140 

i.  605 

.     vi.  565 

.xxix.405 

•  XXXL  561 
.  xvii.  805 

xxiiL  858 
241,  847 
xxvii.  255 
.    xii.  517 

•  xi< 
u. 


» • 


•  • 


•  • 


— ,  Scepheos  ». 

Verbeke,  Pearce  v,    , . 
Vernon  v.  Earl  Manvers 


-,  Tatfaam  v.     • 
0.  Thellusson 


•  • 


f » 


165 

466 

.84 

iv.  115 

xxvii.  80S 

V.  508;  vii.  489 

xxvii.  598 ; 

xxxi.124 

XXX.  625 

, .      ii.  338 

..xxxi.617 

(No.  2) 

xxxi.  628 
xxix.  604 
X.  452 
. .  xvii.  888 
..Wii*559 
..  i.  529 
..xxvi.680 
xxxiii.  876 
• .  XV.  198 
..  XV.  486 
..xxii  380 

..     iv.  419 

Vinent,  Zulueta  p.  xiii-  215,  227 ;  xiv. 
2,  209,  216 ;  xv.  272,  278,  575 
Viner  p,  Vaughan  . .  .  •  ii.  466 
Vines  and  Hobba,  In  re  • .  xii.  489 
Viniug;  Stock  o.  . .  • .  xxv.  285 
Vivian  V.  jM  ills  ••         ••       L  815 

V.  Mortlocfc      •  •         . .  xxi.  252 

,  Packiaan  «.      ..         ••xxiv.290 

Von  Stenz,  Baron    Burniester  v. 

(Public  Officer)     ..         ..  xxiii. 82 
Vyvyan  p.  Vyvyan    ..         ..    %xx.66 

66 


Versturme  p.  Gardiner 
Vick,  Meredith  e. 
Vickers  v.  Cowell 
— —  ».  Hand 
Vickery  o.  Evans 
Vincent,  Cattley  v. 
^—  ff.  Courtoy 

■■   ».  Spicer 
•,  Wood  V. 


•  • 


9  • 


PAGE 

W ,  B V.  xxxi.  842 ;  xxxii.  574 

W ».  B xi.  621 ;  xxxii.  574 

Waddell,  Wau^h  V.   ..         ..  xvi.  521 
Wade  9.  Hopkinson  . .         •  •  xix.  618 
Wadeer  «.  Rajundur,  Ex  Rajah  of 
Coorg  v.The  East  India  Co.   See 
Coorg,  Ex  Rajah  of,  v.  The  East 

India  Co. xxix.  800 

Wadkin,  Barrow  V.  ••  xxiv.  1,  827 
Wagstaff,  Sayer  9.      ..  v.  415,  462 

Wainman  v.  Bowker  .  •  •  •  viii.  368 
Wainwright  o.  Hardisty  .  •  ii.  368 
Wakefield,  Palmer  v.* •         ..     liL  227 

V.  The  Llanelly  Rail.  Co. 

xxxiv.  245 
Wakeford,  Greenwood  «.  ••  i.  576 
Wakeling,  Long  v.  •  •  . .  i.  400 
Wakley,  White  v.  . .  xxvi.  17,  23 
Walcot  0.  Fosbery     . .         • .        x.  20 

«.  WalcAt       ..         ..        X.  20 

Waldegrave  (Earl  of).  Cooper  «.  ii.  282 
Waldron  v.  Boulter  • .  •  •  xxii.  284 
Wales  (The  Att-Gen«of  the  Piince 

oOc^'Lambe  ..         ..     xL  213 

Walker  o.  Armstrong. .         • .  xxi.  284 

— ,  Bourne  p viu  486 

V.  Drury        • .         • .  xvii.  482 

— ,  In  re xiv.  227 

,  Macdonald  p.  . .  xiv.  556 

V,  Milne         ••         ••     xi.  507 

V.  Moore        •  •         . .       i.  607 

p.  Mower       .  •         . .  xvL  865 

,  Perry  p.         .  •         • .     iv.  452 

■  ,  Pratt  p xix.  261 

,  Sherwood  9 vi.  401 

p.  S mith         .  •         . .  xxix.  894 

,  Thomas  p.     .  •         . .  xviii.  521 

p.  The  Ware,  &c.  RaiL  Co. 

xxxv.  52 

Wall,  Robinson  p x.  61,  73 

Wallace  p.  Anderson ••         ••  xvi.  538 

v.  Att.-Gen.  •  •        xxxiii.  884 ; 

xxxv.  21 

,  Auldjo  p.      •«  xxxi.  198 

,  Clark  p.         ..  xxxv.  460 

— — ^— ,  M'Dennott  p.  ..      ▼.  142 

Waller  v.  Barrett       .  •         •  •  xxiv.  41 8 

-. ,  Ghost  p.       •  •         • .     ix.  497 

^—  p.  Pedlington  . .     iv.  124 

— — ,  Steele  p.        • .  xxyiii.  466 

f  Upton  p ix.  497 

Walmesley  p.  Gerard .  •         •  axxix.  821 

p.  Pilkington        •  •  xxxv.362 

Walmesly,  Trotter  p viL  264 

Walond  p.  Walond  ••  •.  viii.  352 
Walpole,  Boughton  p.  .  •    xii.  622 

Walrond  p.  Walrond  ..  ..xxix. 586 
Walsh  p.  The  Secretary  of  Sute  of 

India       xxx.812 

,  In  re xiL  490 

— — ,  Storry  p.  ..  ..xviii. 559 
Walstab,  Patent  Fuel  Co.  p...  xiv.  219 
Walters,  Barker  p.  •  •  •  •  Tiii.  92 
,  Dunball  p.  .  •  xxxy.  565 
,  Inre ix.  299 


INDEX  OF  CASES  REPORTED^ 


PAGE 

Waltoo  V.  Butler  .  •  • .  zxix.  428 
Walton's  EsUte,  Re  . .  • .  zxiii. 480 
Wanklin,  Stephens  ti.  • .  xix.  585 

Warbrick  o.  Varley  ..  xxx.  241,  347 
Warburton  v.  London  and  Blackwall 


Railw.  Co.  .  • 

Ward,  Att-Gen. «. 

■      V.  Audland 

—  e.  Burbury 
— -  V,  Cattar.  • 
— -  V.  Forrest 
— ,  Fowler  v. 
— ,  Fryer  e.«  • 
— —  v»  Gr^  •  • 
— -,  In  ra  .  • 
— ,  Moslcy  •• 
— ,  Overington  v.  . . 

—  V.  Painter  •  • 
^,Re 


• .         • .      ii.  253 

•  •    xi.  203 

•  •         ••  ▼iii.  201 

•  •         ..xviii.  190 
XXXV.  171 

X.  552 
. .  viii.  488 

•  •         ••xxxi.602 

•  •         •.xxvi.485 
▼.  401;  xxviii.  510 

•  .xxix.407 
xzxiv.  175 

ii.  85 
..    xxxi.  1 


',  Richardson  V.  xL  378;  xiii.  110 
--— y  Samuel  a.  «•  ••  xxii.  847 
— —  Tawney  v,         •  •         •  •       i.  563 

V.  Tyrrell  • .         . .  xxv,  563 

V.  Ward  iv.223;  vi.  251 :  viii.  397; 

xi.  159,  877 
— ,  Weeks  v,  •  • 

Ward's  Legacy,  In  re 
Warde  v.  Wards        • . 
Warden  «.  Jones        •  • 
V.  Peddington 


XXXI.  1 

•  .xxvi.207 
«.  xvi.  103 

•  .xxiii.487 
xxxii.  639 

•  .xxxvi.27 
. .  XX.  503 
..xxii.  184 


Wardle  v.  Oakley 
Ware  v.  Cumberlege  • . 
— ,  Dening  ».         • . 

,  &c.  Railw.  Co.,  Walker  o.  xxx  v.  52 

,  Regent's  Canal  Co.  •.••xxiii.575 

Wareing,  Wason  0 xv.  151 

V,  Williams  ..  iL  1 

Waring  V.  Lee  ..         ••  viii.  247 

Warkworth  Dock  Co.,  Ex  parte  xviii.629 
Warland,  Castle  V.     •• 
Warner,  Browne  v.    « • 
Warren  V.  Buck         •• 
-,  Meade  King  v. 


xxxii.  660 

iiL  296,  n. 

•  •       iv.  95 

xxxii.  Ill 

..      V.  443 

..     ix.407 

..    XV.  151 

ii.  58 


Warton,  Nokes  o. 

Wasney  v.  Tempest  .  • 

Wason  V,  Wareing     •  • 

Waterhouse,  Beavan  v. 

Waterloo  Life  Assurance  Co.,  In  re 

(No.  1)  xxxi.  586 

" (Na  2)  xxxi.  589 

Waterloo,  &c.  Co.,  Re  xxxiil  204 

Waterloo  Life  Assurance  Co.,  Re 

xxxiii.  542 
Waterloo  Life,  8rc.  Assurance  Co., 

Re  (No.  4).. 
Waters  r.  Thorn 
Watkins,  Bush  «.       .  • 
,  Cottrell  V.     •  • 
—  ■  ■  -"  ••  Western     •  • 
Watkinson,  Long  v.  •  • 
Watney  «.  Wells 
Watson  V,  Cleaver     • « 
— — ,  Craig  V.        •  • 

,  Eady  e. 

V,  Eales         •• 


Liii.  660 
• .  xxii.  547 
xiv.  33,  425 

•  •       i.361 
xxxii.  238 

•  •  xvii.471 

•  •  XXX.  56 
••  XX.  137 
..  viii.  427 
xxxiii.  481 

xxiii.  294 


•  • 


•  • 


Watson,  Knight  v. 

V.  Marshall 

— — -,  Marshall  ». 

«.  Parker 

».  Pryce 

,  Scawin  ». 

a.  Watson 

Watte,  Aspland  v. 
Watts,  Bamford  v. 

,  Bastin  v, 

V.  Christie 

,  Duncan  v. 

— — •  V.  Girdlestone 

,  In  re     .. 

,  Mortimer  a. 

,  Penny  ©. 

—  9,  Penny 

V.  Scrivens 

V,  Shrimpton 

,  Snook  «. 

Watts's  Charities,  In  re 


•  • 


•  • 


PAOB 

..  xix.  369 
• .  xvii.  363 
. .  XXV.  501 
. .  vi.  283 
•  .xxxiv.71 
X.  200 
xxxiii.  574 
..  XX.  474 
ii.201 
iiL  97 
xi.  546 
xvi.  204 
vi.  188 
Til.  491 
xiv.  616 
xi.  298 
xi.  435 
i223 
xxi.  97 
xi.  105 
xxx.  404 


•  • 


Waugh,  In  re 
V.  WaddeU 


XV.  508 ;  xxix.  666 
•  •  xvi.  521 


Wavell,  Re    ..  ..         ..xxiL634 

Wawn,  Durham,  &e.  Railw.  Co.  V.  iii.  119 
Way,  Hearn  v.  . .         .  •     vi.  868 

•  Page  a.  •  •         • .         •  •       iii.  20 


•  • 


Weale,  Harrison  «.    . . 

V.  Ollive 

(No.  2) 

Wearing  ».  Baynard  . . 

V.  Wearing  •• 

Weaver,  Franks  v.     . . 

,  Shallcross  s. .  • 

Webb  tf.  De  Beauvoisin 

V.  England       •• 

—  V.  Grace..         «.         ••    xiL  489 


iv.  144,  n. 

.  xvii.  252 

xxxii.  421 

•    XX.  583 

xxiii.  99 

..      X.  297 

..   xii.272 

•  •xxxi.  573 

.  •  xxix.  44 


. .  xix.  342 
• .  . .  xvii.  260 
• .  vi.  552  i  xiv.  14 

•  •  •  •       II.  493 

•  •  •  •       11.  502 
..          ..xxix.  117 

..xxvi.  128 

•  «    xxx.  62 
xxxiv.  451 

..xxvi.  236 

•  •      X.  561 

•  •xxxL  398 
Weddall  a.  Nixon  ••  ..  xviL  160 
Wedderburn  «.  Wedderbnm.  •    ii.  208 ; 

xvii.  158  i  xviiL  465 ;  xxiL  84 ; 

XXV.  113 
Wedgwood  ».  Adams    vL  600 ;  Tiii.  103 


V.  Haycock 

V.  Robinson 

,  Tylee  a. 

n,  Webb 

Webber,  Dodd  V.       •• 

f  Holden  v.     •  • 

Webster  o.  Boddington 
— —  V.  Cecil  •  • 
»-^—  V.  Donaldson 

'■  V.  Parr  •  • 

,  Routh  tf. 

-^—  a.  Webster    . . 


Weeks,  Macbride  a. 
a.  Ward 


xxiL  533 
.     xxxi.  1 
xxvii.  309 
348 
xi.  319 


Weguelin,  Rankin  a. .  • 
Wehnert,  Brace  a.  •  • 
Welchman,  In  re  • . 
Weld  V.  South- Western  Railw.  Co. 

xw\,  340 
Welford  v.  Stainthorpe  . .  ii.  587 
Welham  p.  Welham  . .  ..  x.  247 
Welles,  Clements  v.  ..  xxxv.  513 

Wellesley,  Earl  Cowley  a.      xxxv.  635 

57 


INDEX  OF  CASES  REPORTED. 


PAGE 

Wellesley  (Lord)  o.  Montington 

(EarloO     ..         ..         xi.  180,  181 
Wellington  (Duke  oQt  Ryvee  v.  ix.  679 

Wells,  Day  v zxx.  220 

p.  Gibbt  iiu  899  {  xxii.  204 

— ,  Hitch  V,  . .  YiiL  676 ;  x.  84 

— — ,  In  re viii.  416 

V.  Malbon  •• 

V.  Maxwell        .  • 

(No.  2) 

,  Watney  t>. 

».  Well* 

Welaby,  Forshaw  v. 
Welstead  v.  Colvill 
— • ,  In  re 


•  • 


Welton,  Redhead  0.  •• 
Wenham  o.  Bowman.. 
Wentworth  v.  Lloyd 


•  •  zxxi.  48 
xxxii.  408 
xxxii.  660 

•  •    XXX.  66 

•  •  xvii.  490 

•  •  XXX.  243 
xxviii.  637 
..  XXV.  612 
..xxix.  621 
..     xi.  138 

xxxii.  467 
(No.  2)  xxxi¥.466 
— — — ,  Williams  v,  ..  v.  326 
Wesley,  Rehden  v.  xxvi. 432 ;  xxix.  213 

West,  Charlton  v xxx.  124 

,  Cothamv i.  380 

— ^,  Gregory  v.        •  •         . .      ii.  541 

,  Plenty  v.  ..       xvL  173,  366 

V.  Smith  . .        iii.  306,  492 

West  Hartlepool  Railw.  and  Har- 
bour Co.,  Wilson  0.    xxxiv.  187,  414 
West  India  Relief  Commissioners, 

Lawrence  v.  •  •  xxxiv.  234 

West  London  and  Crystal  PaUce 

Co.,  Cole  p xxvii.  242 

West  Silver  Bank  Mining  Co ,  In 

re xxxii.  226 

Westacott,  Townsend  V.  ii.  340;  iv.  68 
Westbrook,  Aldridge  «.  iv.  212;  ▼.  188 

— — .  Parsons  o.         ••      ▼.  188 

Westcar  V.  Westcar   ..         ..   xxi.  328 
Western  «.  Macdermot  zzxv.  243 

— ,  Watkins  v,  xxxii.  238 

,  Wright  V.  . .         . .  xxvi.  429 

Western  Benefit  Building  Society 

xxxiiL  368 
Westhead  «.  Keene   .  •         • .       i.  287 
Westmacott,  Lysaght  v.        xxxiiL  417 
Westminster  (The  Dean  and  Chap- 
ter),  Re xxvi.  214 


Weston,  Fort  v. 
Wetenhall  «.  Dennis  .  • 
Wetten,  Newen  v.  •  • 
Weymouth  v.  Lambert 
Whalley,  Cunlifie.v.  •  • 

V.  Suffield  (Lord) 

Whatley,  Bradstock  «. 


vii.  486,  n. 

xxxiii.  286 
xxxi.  316 
iii.  338 
xiii.  41 1 
XX.  676 
xii.402 


.  • 


•  • 


• . 


vi.61,  461; 
vii.  346 

Whayman,  Sporle  e xx.  607 

Wheal  Anne  Mining  Company,  Re 

xxx.  601 
Wheatcroft,  Mold  *.  ••  zxvii.  610 

Wbeatley.  Hanover  (King  of)  v.  iv.  78 


V.  Wheatley 
Wheaton  v.  Graham  • , 
Wheeler  v.  Adams  .. 
— —  «.  Claydon 


•  • 


• . 


vii.  677 
..xziv.  483 
..xvii.  417 
xvi.  169 


.  • 


68 


PAGE 

Wheeler,  Hughes  v xL  178 

,  Scott  V.  xiL  366 1  xiiL  289 

Wheel  ton,  Wightman  ».  xxiii.  897 

Wheelwright,  Robinson  «.    ••  xxL  214 


Whicker  v.  Hume       ix.  416;  xiiL  369 

ziv.  609 

Whieldon,  Gordon  v.. •         ••     xL  170 

,  King's  College  Hoapiul  v, 

xviii.  30 

— ,  M'Carogher  i. 

V.  Spode 


• . 


Whiffen  o.  Hartwright 
Whimper,  Daking  v. .  • 
Whiuker,  No  well  v.  .. 

— ,  Wigley  V.  •• 

Whitbread,  Macnab  e. 
Whitcher  V.  Penley   •• 
Whitcombe,  Barton  «. 
,  In  re     •  • 
White  o.  Barton        .  • 

V.  Briggs 

— -,  Carew  o.  •  • 
— ,  Christophen  o. .  • 
■■  ',  Ford  9.  •  •         •  • 
V.  Grane 

—  ».  Gudgeon 
,  Harcourt  o. 

—  r.  Jackson 

V.  James 

-^— "  V.  Newman 

,  Ord  n.    .. 

,  Pegler  o. 

■  ■  ■  ,  Rolt  0.  •  • 

—  V.  Smale 

—  V,  Stewart  • . 
— ,  Trevelyan  v.     • 

—  V.  Turner 

—  «.  Wakley 

».  White  .. 

9.  Young 

Whitehead,  Brignat «. 

,  Jackson  «. 

— — —  V.  Lynea*. 

'  V.  Wood  •  • 


. . 


« . 


•  • 


xxxiv.  107 
. .  XV.  637 
..  XL  111 
zxvt.  668 
..  ¥i.407 
..       1.349 

•  .XTii«299 
• .  ix.  477 
..  xvi.  206 
..  viii.  140 
..xviii.  192 
..xxii.  17« 
..  V.  172 
..  X.623 
..  xvi.  120 

xviii.  671 
• .  xxx.  646 
xxviiLSOS 
..  XV.  191 
..xxvi.  191 

•  •  xvi.  4 
.  •  iii.  367 
xxxiii.  403 
..xxxi.  620 

xxii.  72 

.304 

i.688 

606 

xxvi.  17*  23 

▼.  221 

viL606:  xvii. 633 

..  XXX.  229 

xxviii.  164 

xxxiv.  161 

..  xiii.  271 

xxviii.  119 


• . 


Whitehouse,  Bennitt  v. 
Whitewood,  Robey  v.  v.  399;  vii. 64, 77 
Whitfield  e.  Bowyer  ..  ..  xx.  127 
V,  Knight  ..  ..  XX.  127 
Whitgreave  t.  Whitgreave    xxxiii.  632 


** 


Whiting  «.  Force 
Whitley,  Inman  «.     « . 
'    e.  Lowe        .. 
'    «.  Martin 

r.  Whitley   .. 

Whitling,  Early  v- 
Whitmarsh  v.  Robinson 
Whitmore,  Belcher  v, .  • 
r         ,  Davis  0.    .• 
■  ».  Empson .. 

— — ,  George  v.  •  • 
— ^^—  «.  Mackeson 

,  Potts  «. 

'    '    ■   ».  Sloaoe    . 

,  Streeten  ». 

Wbittaker  a.  Howe    . 


.  * 


ii.  671 

iv.648:viL337 

.421 

iii.  226 

173 

.  •    xii.  649 

iv.  26 

..    vii.24« 

xxviii.  617 

..xxiii.318 

.•xxTi.667 

..  xvi.  126 

▼iu.317;x.l77 

ix.  I 

▼.  228 

..     iii.  383 


INDEX  OF  CASES  REPORTED. 


Wbittaker,  Turner  «... 
Whittera  v.  Sawyer  •  • 
Whittingham,  Garey  «. 
Whittle  V.  Henning  •• 
Whitton  e.  Field 
Whitty,  Lloyd  v. 
Whitwell  e.  Arthur  . . 
Whitwortb,  Becke  v... 
Wiatt,  Bateman  v.     •  • 


PAOB 

•  •xxin.196 

i.  593 

V.  268 

\L99Ci  Xi.222 

..     iz.  S69 

.  •     xix.  67 

140 

iii.  850 

xi.  587 

xxti.  59 


Wick  e.  Parker 

Wickham, Graham  v.  ( No.  1  )•  •  xxxi.447 

(Na2)..xxxi.478 

'  '  V,  The  MarquU  of  Bath 

zzxv.  59 
«    '  e.  NicholaoQ  •  •    xix.  88 

Wiggina  •.  Lord        .•        ••       iv.  80 
— - —   «.  Peppin     ••         ••      11.408 

Wight.  Turner  v iv.  40 

Wightoian  v.  Wheeltoa  •  •  zxiii.897 
Wigintoiit  Worthington  V.  ••  xx.  67 
Wigicsworth  v.  Wiglesworth..  xvi.  269 
Wigley  «.  Whitaker  .. 
Wilberforce,  Close  «.  •  • 
■  — ,  Thomas  v. 


• . 


i.S49 

ill2 

i.299 

•  •xviii.206 

•  •      X.  820 

•  •  xxvi.  504 

•  a       XXX*  99 

•  •  xxvi.  90 
xxviL  418 

• .  xxL  222 
..  ix.  294 
•'.  viii.  465 
• .  xvii.  285 
..     ▼i.607 


Wilhraham  v.  Liveiey 
Wild  V.  Lockhart 
—  V.  Milne.. 
Wilde,  Patch  v. 
Wilder,  Pigott  e. 
Wilder's  Trusu,  Re  . 
Wilding  V.  Bolder 
Wiles  V.  Cooper 
Wilkin  V.  Nainby 
Wilkins,  Att.-Gen.  e... 

,  Jacklin  V.     ,. 

,  Stanger  v.    •  •         • .  six.  626 
Wilkinson,  A  tt.- Gen.  V.        ..       i.  870 

'        V,  Charlesworth  . .    ii.  470 ; 

iii.  297,  n. ;  x.  824 

,  Cohen  v.    ••       xii.  125,  138 

■  '  e.  Duncan  xxiiL469;  xxx.lll 

■  V.  Hartley  ..  ••  xv.  188 
— — ,  TynUale  p.  . .  xxiii.  74 
Wilks,  Cross  o.  ••  xxxv.  562 
Willard,  Cole  v.  ..  ..  xxv.  568 
Willatuv.  Busby  ..  iii.  420;  v.  198 
Willet  V.  Douglas      ..         ••        x.  47 

■        r.  Oreeohill  (No.  1)  .•xxix.876 

(No.  2)  ..xxix887 


Willetts,  Adshead  v.  •  • 
Williams  v.  ANen  •• 
(Na  2) 


-,  Armitage  v, 
-,  Bromlev  «. 

-  V,  Douglas .  • 
-,  Evans  9.  • . 
•  V,  Evans  •  • 
-,  Ex  parte  . . 
- ««  Flight    »• 

-  V.  Glenton  . . 
V.  Hay  ward 


. .  xxix.858 

. .  xxix.292 

xxxii.  650 

xxxiii.  241 

xxvii.  846 

xxxii.  177 

V.  82 

it.485i  vi.  118 

..xxiii.  289 

Xxxiv.  370 

V.  41 

kxxiv.  528 

•  .xxii.220 

•  •Xxiv.474 


-  V.  Hughes 

-,  Inre    xil  817,510{  xv.417 

-,  Jones  V xxiv.  47 


Williams  «.  Knipe 
.        V,  Lomas 


PAGB 

•  •      V.  278 

•  •       xvi.  1 
'^■^,  Lowe  ••     ••         ••    xii.  482 

— — ,  Nanney  » xxii.  452 

—  V.  Nash  ••  xxviii.  98 
*-— V.Nixon  •*  •«  ii.  472 
0.  Page       . .  xxiv.  490,  654| 

xxvii.  878 

— (No.  4)      xxviii.  148 

•—©.Powell  ..  ••  XV.  461 
•«— ,  Quarman  «.  ••  v.  138 
'-^-,  Re . .  .  •  xxviii.  465 
V.  Rowlands          • .  xxx.  302 


■     ■        ».  8l  George's  Har- 
bour Co.         • .  xxiv.  889 
,  Skirving  v.  •  •  xxiv.  275 

■  V.  Symonds  .  •     ix.  528 

■  ■     ■  ■    «.  The  Prince  of  Wales' 

Life,  8tc.  Assurance  Cow 

xxiiL  888 

9.  Trye       .  •         « .xviii.  866 

^        ,  Waring  p.. .         ••         ii.  1 

'—  ».  Wentworth        ••      ▼.  825 

- ».  Williams  • .  iiL  547  { 

xviL  156,  218 1  xxxii.  870 ; 

xxxiii.  806 

'  ,  Teomans  v.  xxxv.  180 

Williamson,  Darke  s.  ••  Xxv.  622 

Willis,  Bishop  v v.  83,  n. 

9.  Childe       .  •      xiii.  1 1 7,  454 

■    ■  ,  Cochrane  v.  • .  xxxiv.  859 

'  ■  9.  Curtois      ••         ..       i.  189 

■  9,  Kibble       ..         .•       1.559 

■  '        9.  Plaskett    ..         ••     iv.  208 

,  Slater  ».       . .         . .       L  854 

V.  Willis        ..  xxxiv.  840 

Willmott  V.Jenkins..         ..       i.  401 

Wills,  Gibson  V xxi.620 

Willson  o.  Leonard  •  •  .  •  iii.  878 
Willyams,  The  Crenver,  ftc.  Mining 

Co.  eu  ..         ••  xxxv.  858 

Wilmer,  Sydney  •.    ••         ••  xxv.  260 

i (No.2)  ..xxxi.  838 

Wllmot  Eardley,  In  re  ••xxix.644 
Wilson  V.  Atkinson  ..  xxxiii.  586 
'  • '  ■,  Briggs  tf.  •  •  •  •  xvii.  880 
— ^-^  9.  Cluer         ..  ill.  186;  iv.  214 

■  ■     ■    g.  Coles         ..  xxviii  215 

-  9,  Dunsany  (Lady)  ..xviii.  298 
■■  ■         9.  Eden   xi  237, 289 ;  xii 454 ; 

xiv.  817  ;  xvi  158 
'  V.  Emmett     •  •         • .  xix.  288 

■  V.  Foster  •  •  •  .xxvi.  898 
— ,  Greaves  «.  . .  xxv.  290, 487 
— ,  Harrop  e.     ..  xxxiv.  166 

■  9.  Heaton      .  •         •  •     xi.  492 
— -,  Horlock  e.    •  •         •  •    xii  545 

,  Howells  p.    ..         xxxiv.  578 
p.  Keating     •.  xxvii  121 

■  ,  Kinge vi  124 

e.  Metcalfe    ..         ••       i  268 

■  9.  Mount         ii.  897;  xix.  292 

,  Murrow  e xii.  497 

,  Newman  o.  (No.  1)     xxxi  38 

(No.2>     xxxi.  84 

59 


INDEX  OF  CAS£S  REPORTED. 


PAGE 

Wilson,  Sinclair  V.     ..         ..    xz.  824 
.  V.  The   West  Hartlepool 

Rftil.  and  Harbour   Co. 

xzxiv.  187 
V.  West  Hartlepool  Rail. 
Co.  (No.. 2).. 

■  ,  Todd  ••        • » 

■  ©.  Wilson 
Wilson's  Will,  In  re.. 
Wilton  V.  Cooke 
Wimble,  Madgwick  V. 
Wimbome  Union  v.  Masson. . 


xxxiv.  414 

ix.  486 

xxi.  26 

,  xix.  595 

xxix.100 

.     Ti.  495 

vii.  809 

School,  AtL-Gen.  e.      x.  209 

Winch  o.  Ratdiffe  xvi.  576 ;  xvii.  217 
Winchelsea  v.  Garrety  •  •       i*  228 

Winchester  (Bishop  of)  «.  Bowker 

xxix.  479 
Winckworth  v.  Winckworth..  viii.  576 

Winder,  Kay  V xii.  610 

Windover  v.  Smith    . .  xxxii.  200 

Windsor  (  Dean  of),  Greenfall  v.  ii.  544 
,  &c.  Railway  Act,  In  re  xii.  522 
Windus  V.  Windus  .  •  •  •  xxi.  878 
Wing,  Underwood  *...  ..  xix.  459 
Winkworth  v,  Winkworth  xxxii.  288 
Winn  V.  Fen  wick       . .  . .     xi.  488 

Winnall,  Rudge  v.  • .  xi.  98 ;  xii.  857 
Winter,  Staehle  o.  ..  ..  xx.  550 
Winterbottom,  Re  ..  ••  xv.  80 
Winterton  (Earl  of)  v.  Farrar  v.  1 

•  •  xxi.  447 
. .  xii.  46 : 
xiii.  87 
. .  xvi.  289 
• .  xvi.  857 
..xxxi.  428 
. .  iy.  858 
xxxiii.  619 
..  xxiii.  18 


Wintour  v.  Clifton 
Wintringham,  Loscombe  v. 

Wisden,  Pegg  v, 
Wisewold,  Re 
Withers,  Dighton  v.  . . 
Withy  V.  Mangles      .. 
Witt,  Amis  o. . . 
Wodehouse,  Farebrother  o. 


■ ,  Norwich  Rail.Co.v.  xi.  882 

Wollaston,  Southern  v.  xvi.  166,276 
Wollaston's  Settlement,  In  re  xxvii.  642 
Wolley  V.  Jenkins  . .  • .  xxiii.  53 
Wolstenholme,  Titley  o.  • .  vii.  425 
Wolterbeck  v,  Barrow  ..xxiiL  428 

Wombwell  o.  Hanrott  ••   xiv.  143 

Wonham,  Dally  V.     ..  xxxiii.  154 

Wood  V.Cooper        ..         ..       v.  891 

«.  The  Charing  Cross  Railw. 

xxxiii.  290 

..  xiii.  271 

xxxiii.  610 

..  viii.889 

. .     iii.  290 

iL  289;  iii.  504 

xiv.  7 

. .     iii.  579 

xxviii.  6S 

xxxiii.  872 

xxxiv.  88 


-  9,  Drew . . 

-,  Fraser  o.  •  • 

'  9,  Harpur  •  • 

•  «•  Hitchings     .. 

•  9,  Homfray. 
•,  Jewo.    •• 
-,Jopp«. 
(No.  2) 

(No.  8) 


V.  Londonderry  ( Marquis  of )  x.  465 


,  Meeds  s. 
-  V.  Patteson 
-,  Earl  Poulett ». 
• «.  Richardson 


xix.  215 
.  X.  541 
XXXV.  234 
.  iv.  174 


60 


PAGE 

Wood,  Robinson  «.   i.  206 ;  ▼.  246,  888 

,  Seaman  V.         ••         ^•xxiL591 

,  Simmons  V.      ..         ..      v.  890 

,  Solley  9,  ..  xvi.  370;  xxix.  482 

V.  Surr xix.  551 

V.Taunton        ••         ••     xi.449 

p  Tiemey  e.        •  •         . .  xix.  830 

—  r.  Vincent         ••         ..     iv.  419 
,  Whiteheads xiii.  271 

—  9.  Wood . .       vii.  188 ;  xxxv.  587 


,  Wordsworth  »... 

Wood's  Will,  Re       . . 
Will,  Re  Mary 


iL25 

..xxxi.  823 

xxix.  286 

• .  xxii.  488 

..     iv.  190 


Woodburn  v.  Grant 
Woodcock  V.  Renneck 

,  Tarbuck  «.    iii.  289;  vL  581 

Woodford  v.  Charnley  •  .xxviii.  96 

,  Gordon  r. 


Woodgate,  Hawkins  o. 
Woodhouse,  Ridgway  o. 
Woodley,  Boddington  «. 
Woodroffe,  Reade  v.  .  • 
Woods,  Johnson  v.    . . 
,  Seaman  s. 


•  • 


Woodthorpe,  Brandon  v. 
Woodward,  Clarke  «.  •  • 
,  Miller  o.   .  • 


xxvii.  608 
. .    vii.  666 

•  •    vii.  487 

•  •  ▼.  666 
..xxiv.  421 
..  ii.409 
• .  xxiv.  872 

x.  468 
• .  XXV.  455 
..      ii.  271 

ix.  41 
. .  XX.  588 
.  .xxiiL  225 


Wool  9,  Townley 
Woolley,  Baynard  v, .  • 
Woolrych,  Stainton  v. 
Wootten,  Morrell  v.   xiii.  105;  xvi.  197 
Wordsworth,  Ex  parte  . .     iii.  245 

s.  Wood.*         ••        ii.  25 

Worham,  Dally  v xxxii.  69 

Worksop  Board  of  Health,  Manches- 
ter, Sheffield,  &c.  Railw.  Ca  v. 

xxiii.  198 
Worley  9.  Worley 
Wormald,  Cooper  o.  .  • 
9.  De  Lisle 


Wormsley  v.  Sturt 
Worthington  s.  M'Creer 

— .^—  V,  Wiginton 

Worts  V.  Cubitt 
Wrench,  Hyde  o. 

V.  Jutting      •• 


... 


.  xviii.  55 
xxvii.  266 
.  lit  18 
.  xxii.  898 
.  xxiii.  81 
.  XX.  67 
.  xix.  421 
.  iii.  884 
.  iii.  521 
.  xxiii.  77 


Wright,  Astle  e. 

— ,  Att.-Oen.  9,  lit  447;  xviii  461 

9,  Bigg  •  •         . .    XV.  692 

9,  Cattell       ..         ••     xiii  81 

,  Cheeseborough  v. 

(No.  1)  xxviii.  178 

(No.  2)  xxviii.  288 

,  Dixie  9.        ••  xxxii.  662 

—  9,  Goff  .  •         • .  xxii.  207 

,  Hardwiok  r. . .  xxxv.  188 


Hutchinson  o. 


XXV.  444 


-  V.  King 

-  V.  KIrby 

-,  Lincoln  v. 

-  0.  Lukes 

-  9,  Maunder 
-,  Maynard  e. 
-,  Norris  «• 

••  Palmer  s. 


ix.  161 ;  xviii.  461 

xxiii.  468 

iv.  166,  427 

• .  xiii.  107 

..     iv.  512 

•  .xxvi.285 

•  •  xiv.  291 

•  •      X.  284 


INDEX  OF  CASES  REPORTED. 


PAGE 

Wright,  Powell  v.      .  •         •  •    vii.  444 

,  Reynolds  v.  ••         ..  xx^.  100 

— ^-yShallcrou  v.xi.438;  xii.  505,558 


-,  Sharp  V. 

-  9.  Sun6eld 

-  V.  Western 


Wright's  Trusts,  Re.. 

Wrigbton,  Fearce  v.  •• 

Wrigley  v.  Sykes 

Wrout  V.  Dowes 

Wyatt,  Barrett  v. 

— — ,  ETans  ». 
,  Fowler  v, 
,  Hodgkinson  v. 
'  V,  Sharratt     .  • 


xxyiii.  150 
.  xxvii.  8 
.xxvi.429 
.  XV.  367 
.xxiT.  253 
.  xxi.  337 
.  XXV.  369 
.  XXX.  442 
xxxi.  217 
•  xxiy.  232 
.  ix.  566 
.  iii.  498 
.     XL  209 


Wyche,  In  re . . 

Wycomhe    Railw.    Co.,    King   p, 

xxviii.  104 
Wyggeston  Hospital,  Att.-Gen.  v. 

xii.  113;xvi.  318 
Wyld,  Catton  v.         . .  xxxii.  266 

,  Taylor  9.  . .         • .  viii.  159 

Wyley  v.  The  Exhall  Coal  Mining 


Co. 

Wyllie  e.  Ellice 
Wylly's  Trusts,  Re   •• 
Wyndham,  Bennett  v. 
Wynne  v.  Fletcher    •  • 
— —  V,  Hughes      . . 

-^i  Huniberston .  • 

Wyrille,  Att-Gen.  si... 


xxxiiL  538 

xi.  99 

xxviii.  458 

•  •xxiii.521 

..xxiv.  430 

..xxvi.377 

xxvii.  421 

xxviii.  464 


Yardley  «.  Yardley    •  •         . .  xxvi.  38 
Yates,  Dawson  v.       •  •         • .       i.  301 

— ^,  Fox  r xxiv.  271 

,  Lovell  V,  • .         . .     iv.  229 

— •   V.  Yates  ..  xxviii  637 

Yarrow,  University  of  London  v, 

xxiil  159;  xxiv.  472 
Yearaley  «.  Budgett  .  •         •  •     xL  144 


Yearsley  «.  Yearsley .  • 
Yearwood  v.  Yearwood 
Yeats  V.  Yeats 
Yeomans  v.  Haynes  •  • 

V,  Williams 

Yesconibe  v,  Landor  . . 
Yetts,  Re  ••  •• 
Yonge,  Clarke  v. 

V.  Furse 

,  Young  V. 

York  (Archbishop  of),  Att-Gen.  v. 

xvii.  495 

and  N.  M.  Railw.  Co.  v.  Hudson 

xiii.  69 ;  xvL  485 ;  xviii.  70 
Young,  Barker  v,       •  •         xxxiii.  853 

,  Chaplin  v,  (No.  1)  xxxiii.  330 

v.(No.2)  xxxiii.  414 


PAOB 

xix.  1 

..     ix.276 

..  xvi.  170 

..xxiv.  127 

XXXV.  130 

•  .XX  viii.  80 
xxxiii.  412 

•  •      ▼.  528 
380 

▼.528 


•  V,  English 

•  V.  Guy 
-,  Hubbard  v. 

•  0.  Lindsay 

-  V.  Neill 

■,  Parker  v. 
'  9,  Quincey 
',  Rickford 

•  o.  Roberts 

-  V.  Sheppard 

-  V.  Smith 
-,  Sturch  V. 

-  V.  White 

-  9,  Yonge 
tr.  Young 


•  • 


▼ii.  506 


Young's  Settlement,  Re 


▼ii.  10 

•  ▼iii.  147 
.  X.  208 
xxvii.  405 
xxxii.  529 
.  vi.  261 
.     ix.  160 

•  xiL  587 

•  XV.  558 
.      X.  207 

•  XXXV.  87 
.  V.  557 
;  xviL  532 

▼.  523 
.xxvL  522 
.xviii.  199 


Zichy  (Count  and  Countess  De), 

Hertford  (Marquis  of)  o.  ••  ix.  11 
Zichy's  (Countess  of)  Case  ••  vii.  1 
Zulueta  9.  Tyrie        •  •         • .    xv.  577 

9.  Vinent      •  •     xiii.  21 5,  227  ; 

xiv.  2,  209,  216 ;  xv.  272,  278,  575 


61 


5 

5 


1 

I 


! 


■ 


• 

i' 


I 

m 

i 

1 
« 


C( 


!> 


3  bias  DliS  7>I7  3M5 


